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CUTTER  y.   POWELL. 


TRINITY.— 3.5  GEO.  3. 

[REPORTED  6  T.  R.,  320.] 


If  a  sailor  hired  for  a  voyage  take  a  promissory  note  from  his  employer  for  a  cer- 
tain sum,  provided  he  proceed,  continue,  and  do  his  duty  on  board  for  the  voyage, 
and  before  tlie  arrival  of  the  ship  he  dies,  no  wages  can  be  claimed  either  on  the 
contractor  on  a  quantum  meruit. 

To  assumpsit  for  work  and  labour  done  by  the  intestate,  the  defendant 
pleaded  the  general  issue.  And  at  the  trial  at  Lancaster,  the  jury  found  a 
verdict  for  the  plaintiflF  for  31/.  10s.,  subject  to  the  opinion  of  this  court  on 
the  following  case  : — 

The  defendant,  being  at  Jamaica,  subscribed  and  delivered  to  T.  Cutter, 
the  intestate,  a  note,  whereof  the  following  is  a  copy  :  •'<  Ten  days  after  the 
ship  Governor  Parry,  myself  master,  arrives  at  Liverpool,  I  promise  to  pay 
to  Mr.  T.  Cutter  the  sum  of  thirty  guineas,  provided  he  proceed.s,  continues, 
and  does  his  duty,  as  second  mate  in  the  said  ship  from  hence  to  the  port  of 
Liverpool.  Kingston,  July  31st,  1793."  The  ship  Governor  Parry  sailed 
from  Kingston  on  the  2nd  of  August,  1793,  and  arrived  in  the  port  of 
Liverpool  on  the  9th  of  October  following.  T.  Cutter  went  on  board  the 
ship  on  the  31st  of  July,  1793,  and  sailed  in  her  on  the  2nd  day  of  August, 
and  proceeded,  continued,  and  did  his  duty  as  second  mate  in  her  from 
Kingston  until  his  death,  which  happened  on  the  20th  of  September  follow- 
ing, and  before  the  ship's  arrival  in  the  port  of  Liverpool.  The  usual  wages 
of  a  second  mate  of  a  ship  on  such  a  voyage,  when  shipped  by  the  month 
out  and  home,  is  four  pounds  per  month ;  but  when  seamen  are  shipped  by 
the  run  from  Jamaica  to  ^England,  a  gross  sura  is  usually  given.  ^  ^^^  -, 
The  usual  length  of  a  voyage  from  Jamaica  to  Liverpool  is  about  L  *"  -^ 
eight  weeks. 

This  was  argued  last  term  by  J.  Haywood  for  the  plaintiff,  but  the 
court  desired  the  case  to  stand  over,  that  inquiries  might  be  made  relative 
to  the  usage  in  the  commercial  world  on  these  kind  of  agreement?.     It  now 


t  See  the  notes  to  Wigglosvvorth  v.  Dallison,  ante,  vol.  1.  '."07. 
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appeared  that  there  was  no  fixed  settled  usagcf  one  way  or  the  other ;  but 
several  instances  were  mentioned  as  having  happened  within  these  two  years, 
in  some  of  wliich  the  merchants  have  paid  the  whole  wages  under  circum- 
stances similar  to  the  present,  and  in  others  a  proportionable  part.  The 
case  was  now  again  argued  by, 

Chamlre  for  the  plaintifi",  and  Wood  for  the  defendant. 

Arguments  for  the  plaintiff. — The  plaintiff  is  entitled  to  recover  a  pro- 
portionable part  of  the  wages  on  a  quantum  meruit,  for  work  and  labour 
done  by  the  intestate  during  that  part  of  the  voyage  that  he  lived  and  served 
the  defendant;  as  in  the  ordinary  case  of  a  contract  of  hiring  for  a  year,  if 
the  servant  die  during  the  year,  his  representatives  are  entitled  to  a  propor- 
tionable part  of  his  wages.  If  any  defence  can  be  set  up  against  the  present 
claim,  it  must  arise  either  from  some  known  general  rule  of  law  respecting 
m.irine  service,  or  from  the  particular  terms  of  the  contract  between  these 
parties.  But  there  is  no  such  rule  applicable  to  marine  service  in  general 
as  will  prevent  the  plaintiff's  recovering,  neither  will  it  be  found,  on  consi- 
deration, that  there  is  any  thing  in  the  terms  of  this  contract  to  defeat  the 
present  claim.  It  is  indeed  a  general  rule  that  freight  is  the  mother  of 
wages  ;|  and  therefore  if  the  voyage  be  not  performed,  and  the  owners 
receive  no  freight,  the  sailors  lose  their  wages ;  though  that  has  some  excep- 
tions where  the  voyage  is  lost  by  default  of  the  owners,  as  if  the  ship  be 
seized  for  a  debt  of  the  owners,  or  on  account  of  having  contraband  goods 
on  board:  in  either  of  which  cases  the  sailors  are  entitled  to  their  wages, 
though  the  voyage  be  not  performed.  Vin.  Abr.  "Mariners,"  235.  But 
here  the  rule  itself  does  not  apply,  the  voyage  having  been  performed,  anfl 
the  owners  having  earned  their  freight.  There  is  also  another  general  rule, 
that  if  a  sailor  desert,  he  shall  lose  his  wages;  but  that  is  founded  upon 
public  policy,  and  was  introduced  as  a  mean  of  preserving  the  ship.     But 

r,  -.  that  rule  cannot  apply  to  this  case ;  for  there  the  sailor  forfeits  *his 
L  "^  -"  wages  by  his  own  wrongful  act,  whereas  here  the  seaman  was  pre- 
vented completing  his  contract  by  the  act  of  God.  So,  if  a  mariner  be  im- 
pressed, he  does  not  forfeit  his  wages;  for  in  Wiggins  v.  Ingleton,(a)  Lord 
Holt  held,  that  a  seaman,  who  was  impressed  before  the  ship  returned  to 
the  port  of  delivery,  might  recover  wages  pro  tanto.  Neither  is  there  any 
thing  in  the  terms  of  this  contract  to  prevent  the  plaintiff's  recovering  on  a 
quantum  meruit.  The  note  is  a  security,  and  not  an  agreement :  it  is  in 
the  form  of  a  promissory  note,  and  was  given  by  the  master  of  the  ship  to 
the  intestate  to  secure  the  payment  of  a  gross  sum  of  money,  on  condition 
that  the  intestate  should  be  able  to,  and  should  actually,  perform  a  given 
duty.  The  condition  was  inserted  to  prevent  the  desertion  of  the  intestate, 
and  to  ensure  his  good  conduct  during  the  voyage.  And  in  cases  of  this 
kind,  the  contract  is  to  be  construed  liberally.  In  Edwards  v.  Child, (i) 
where  the  mariners  had  given  bonds  to  the  East  India  Company  not  to  de- 
mand their  wages  unless  the  ship  returned  to  the  port  of  London,  it  was 
held  that  as  the  ship  had  sailed  to  India,  and  had  there  delivered  her  out- 
ward-bound cargo,  the  mariners  were  entitled  to  their  wages  on  the  out- 
ward-bound voyage,  though  the  ship  was  taken  on  her  return  to  England. 
This  note   cannot  be  construed   literally,  for  then  the   intestate  would  not 

t  Sec,  on  that  suV.ject,  Appleby  v.  Dods,  3  East,  300;  The  Neptune,  1  Hagg.  227. 
(a)  2  Lord  Ruym.  1211.  (/>)  2  Vern.  727. 
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have  been  entitled  to  any  thing,  though  he  had  lived  and  continued  on 
board  during  the  -whole  voyage,  if  he  had  been  disabled  by  sickness  from 
performing  his  duty.  But  even  if  this  is  to  be  considered  as  a  contract 
between  the  parties,  and  the  words  of  it  are  to  be  construed  strictly,  still  the 
plaintiiF  is  entitled  to  recover  on  a  quantum  meruit,  because  that  contract 
does  not  apply  to  this  case.  The  note  was  given  for  a  specific  sum  to  be 
paid  in  a  given  event;  but  that  event  has  not  happened,  and  the  action  is 
not  brought  on  the  note.  The  parties  provided  for  one  particular  case  : 
but  there  was  no  express  contract  for  the  case  that  has  happened  ;  and  there- 
fore the  plaintiff  may  resort  to  an  undertaking  which  the  law  implies,  on  a 
quantum  meruit  for  work  and  labour  done  by  the  intestate.  For  though,  as 
the  condition  in  the  note,  which  may  be  taken  to  be  a  condition  precedent, 
was  not  complied  with,  the  plaintiff  cannot  recover  the  sum  which  was  to 
have  been  paid  if  the  condition  had  been  performed  by  the  intestate,  there 
is  no  *reason  why  the  representative  of  the  seaman,  who  performed  r  ^4^  -i 
certain  services  for  the  defendant,  should  not  recover  something  for  '- 
the  work  and  labour  of  the  intestate,  in  a  case  to  which  the  express  contract 
does  not  apply. 

Arguments  on  behalf  of  the  defendant. — Nothing  can  be  more  clearly- 
established  than  that  where  there  is  an  express  contract  between  the  par- ■ 
ties,  they  cannot  resort  to  an  implied  one.  It  is  only  because  the  parties , 
have  not  expressed  what  their  agreement  was,  that  the  law  implies  what 
they  would  have  agreed  to  do  had  they  entered  into  a  precise  treaty  ;  but 
when  once  they  have  expressed  what  their  agreement  was,  the  law  will  not 
imply  any  agreement  at  all.  In  this  case  the  intestate  and  the  defendant 
reduced  their  agreement  into  writing,  by  the  terms  of  which  they  must  now 
be  bound.  This  is  an  entire  and  indivisible  contract:  the  defendant 
engaged  to  pay  a  certain  sum  of  money,  provided  the  intestate  continued  to 
perform  his  duty  during  the  whole  voyage  ;  that  proviso  is  a  condition  pre- 
cedent to  the  intestate  or  his  representative  claiming  the  money  from  the 
defendant,  and  that  condition  not  having  been  performed,  the  plaintiff  can- 
not now  recover  any  thing.  If  the  parties  had  entered  into  no  agree- 
ment, and  the  intestate  had  chosen  to  trust  to  the  wages  that  he  would 
have  earned  and  might  have  recovered  on  a  quantum  meruit,  he 
would  only  have  been  entitled  to  8?.  :  instead  of  which,  he  expressly 
stipulated  that  he  should  receive  thirty  guineas,  if  he  continued  to  perform 
his  duty  for  the  whole  voyage.  He  preferred  taking  the  chance  of  earning 
a  large  sum,  in  the  event  of  his  continuing  on  board  during  the  whole 
voyage,  to  receiving  a  certain,  but  smaller  rate  of  wages  for  the  time  he 
should  actually  serve  on  board;  and  having  made  that  election,  his  repre- 
sentative must  be  bound  by  it.  In  the  common  ease  of  service,  if  a  servant 
who  is  hired  for  a  year  die  in  the  middle  of  it,  his  executor  may  recover 
part  of  his  wages  in  proportion  to  the  time  of  service  ){a)  but  if  the  servant 
agreed  to  receive  a  larger  sum  than  the  ordinary  rate  of  wages,  on  the 
express  condition  of  his  serving  the  whole  year,  his  executor  would  not  bo 
entitled  to  any  part  of  such  wages  in  the  event  of  the  servant  dying  before 
the  expiration  of  the  year.      The  title  to  marine  wages  by  no  means  depends 

(0)  The  old  law  was  otiierwise  ;  Vid.  Bro.  Abr."  Apportionment,"  pi.  13,  ib.  "  Labour- 
ers," pi.  48,  ib.  "  Contract,"  pi.  31,  and  Worth  v.  Viner,  3  Vin.  Abr.  8  and  9. 
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on  the  owners  being  entitled  to  freight ;  for  if  the  sailors  desert,  or  do  not 
,,-  -|  perform  their  *duty,  they  arc  not  entitled  to  wages,  though  the 
L  J  owners  earn  the  freight.  Nor  is  it  conclusive  against  the  defendant 
that  the  intestate  was  prevented  fulfilling  his  contract  by  the  act  of  God ; 
for  the  same  reason  would  apply  to  the  loss  of  a  ship,  which  may  equally 
happen  by  tlie  act  of  God,  and  without  any  default  in  the  sailors :  and  yet 
in  that  case  the  sailors  lose  their  wages.  But  there  are  other  cases  that 
bear  equally  hard  upon  contracting  parties,  and  in  which  an  innocent  person 
must  suffer,  if  the  terms  of  his  contract  require  it ;  e.  g.  the  tenant  of  a 
house  who  covenants  to  pay  rent,  and  who  is  bound  to  continue  paying  the 
rent,  though  the  house  be  burnt  down.(i)  [Lord  Kenyon,  Ch.  J.  But 
that  must  be  taken  with  some  qualification ;  for  where  an  action  was  brought 
for  rent  after  the  house  was  burned  down,  and  the  tenant  applied  to  the 
Court  of  Chancery  for  an  injunction.  Lord  C.  Northington  said  that  if  the 
tenant  would  give  up  his  lease,  he  should  not  be  bound  to  pay  the  rent.(|)] 
With  regard  to  the  case  cited  from  2  Lord  Raym.,  the  case  of  a  mariner 
impressed  is  an  excepted  case,  and  the  reason  of  that  decision  was  founded 
on  principles  of  public  policy. 

Lord  Kenyan,  C.  J. — I  should  be  extremely  sorry  that  in  the  decision  of 
this  case  we  should  determine  against  what  has  been  the  received  opinion  in 
the  mercantile  world  on  contracts  of  this  kind,  because  it  is  of  great  importance 
that  the  laws  by  which  the  contracts  of  so  numerous  and  so  useful  a  body 
of  men  as  the  sailors  are  supposed  to  be  guided,  should  not  be  overturned. 
Whether  these  kind  of  notes  are  much  in  use  among  the  seamen,  we  are  not 
sufficiently  informed :  and  the  instances  now  stated  to  us  from  Liverpool 
are  too  recent  to  form  anything  like  usage.  But  it  seems  to  me  at  present 
that  the  decision  of  this  case  may  proceed  on  the  particular  words  of  this 
contract  and  the  precise  facts  here  stated,  without  touching  marine  contracts 
in  general.  That  where  the  parties  have  come  to  an  express  contract  none 
can  be  implied,  has  prevailed  so  long  as  to  be  reduced  to  an  axiom  in  the 
law.  Here  the  defendant  expressly  promised  to  pay  the  intestate  thirty 
guineas,  provided  he  proceeded,  continued,  and  did  his  duty  as  second  mate 
in  the  ship  from  Jamaica  to  Liverpool;  and  the  accompanying  circumstances 
disclosed  in  the  case  are,  that  the  common  rate  of  wages  is  four  pounds  per 
^.p  -]  month,  when  *the  party  is  paid  in  proportion  to  the  time  he  serves  ; 
'-  ^  and  that  this  voyage  is  generally  performed  in  two  months.  There- 
fore, if  there  had  been  no  contract  between  these  parties,  all  that  the  intes- 
tate could  have  recovered  on  a  quantum  meruit  for  the  voyage  would  have 
been  eight  pounds ;  whereas  here  the  defendant  contracted  to  pay  thirty 
guineas,  provided  the  mate  continued  to  do  his  duty  as  mate  during  the 
whole  voyage,  in  which  case  the  latter  would  have  received  nearly  four  times 
as  much  as  i'f  he  were  paid  for  the  number  of  months  he  served.  He  stipu- 
lated to  receive  the  larger  sum  if  the  whole  duty  were  performed,  and  no- 
thing unless  the  whole  of  that  duty  were  performed :  it  was  a  kind  of  insurance. 
On  this  particular  contract  my  opinion   is  formed  at  present;  at  the  same 

(6)  Vide  Belfour  v.  Weston,  anto,  1  T.  U.  310. 

t  Vide  Brow  v.  Qiiilter,  Aiiibl.  Gl  I.  This  doctrine  is,  Iiowever,  now  overruled.  Hare 
V.  Groves,  3  Ansl.  G87 ;  llollzjpftll  v.  Dalicr,  18  Ves.  115.  See  Bullock  v.  Dommilt,  6 
T.  R.  650. 
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time  I  must  say,  tliat  if  we  were  assured  that  those  notes  arc  in  universal  use, 
and  that  the  commercial  world  have  received  and  acted  upon  them  in  a 
diiFcrent  sense,  I  should  give  up  my  own  opinion. 

Ashhursf,  J. — AYe  cannot  collect  that  there  is  any  custom  prevailing 
among  merchants  on  these  contracts ;  and  therefore  we  have  nothing  to 
guide  us  but  the  terms  of  the  contract  itself.  This  is  a  written  contract, 
and  it  speaks  for  itself.  And  as  it  is  entire,  and  as  the  defendant's  promise 
depends  on  a  condition  precedent  to  be  performed  by  the  other  party,  the 
condition  must  be  performed  before  the  other  party  is  entitled  to  receive  any- 
thing under  it.  It  has  been  argued,  however,  that  the  plaintiff  may  now 
recover  on  a  quantum  meruit ;  but  she  has  no  right  to  desert  the  agreement; 
for  wherever  there  is  an  express  contract,  the  parties  must  be  guided  by  it, 
and  one  party  cannot  relinquish  or  abide  by  it  as  it  may  suit  his  advantage. 
Here  the  intestate  was,  by  the  terms  of  his  contract,  to  perform  a  given 
duty,  before  he  could  call  upon  the  defendant  to  pay  him  anything:  it  was 
a  condition  precedent,  without  performing  which  the  defendant  is  not  liable. 
And  that  seems  to  me  to  conclude  the  question  :  the  intestate  did  not  per- 
form the  contract  on  his  part;  he  was  not  indeed  to  blame  for  not  doing  it; 
but  still,  as  this  was  a  condition  precedent,  and  as  he  did  not  perform  it,  his 
representative  is  not  entitled  to  recover. 

Grose,  J. — In  this  case  the  plaintiff  must  either  recover  on  the  particular 
stipulation  between  the  parties,  or  on  some  general  known  rule  of  law,  the 
latter  of  which  has  *not  been  much  relied  upon.  I  have  looked  into  p  ^y  -i 
the  laws  of  Oleron  ;  and  I  have  seen  a  late  case  on  this  subject  in  L  J 
the  Court  of  Common  Pleas,  Chandler  v.  Greaves. («)  I  have  also  inquired 
into  the  practice  of  the  merchants  in  the  city,  and  have  been  informed  that 
these  contracts  are  not  considered  as  divisible,  and  that  the  seaman  must  per- 
form the  voyage,  otherwise  he  is  not  entitled  to  his  wages;  though  I  must 
add  that  the  result  of  my  inquiries  has  not  been  perfectly  satisfactory,  and 
therefore  I  do  not  rely  upon  it.  The  laws  of  Oleron  are  extremely  favora- 
ble to  the  seaman  ;  so  much  so,  that  if  a  sailor,  who  has  agreed  for  a  voyage, 
be  taken  ill  and  put  on  shore  before  the  voyage  is  completed,  he  is  neverthe- 
less entitled  to  his  whole  wages,  after  deducting  what  has  been  laid  out  for 
him.  In  the  case  of  Chandler  v.  Grreaves,  where  the  jury  gave  a  verdict 
for  the  whole  wages  to  the  plaintiff,  who  was  put  on  shore  on  account  of  a 
broken  leg,  the  court  refused  to  grant  a  new  trial,  though  I  do  not  knov/  the 
precise  grounds  on  which  the  court  proceeded.  However,  in  this  case  the 
agreement  is  conclusive;  tke  defendant  only  engaged  to  pay  the  intestate  ou 
condition  of  his  continuing  to  do  his  duty  on  board  during  the  whole  voyage  ; 
and  the  latter  was  to  be  entitled  either  to  thirty  guineas  or  to  nothing,  for 
such  was  the  contract  between  the  parties.  And  when  we  recollect  how 
large  a  price  was  to  be  given  in  the  event  of  the  mate  continuing  on  board 
during  the  whole  voyage,  instead  of  the  small  sum  which  is  usually  given 
per  month,  it  may  fairly  be  considered  that  the  parties  themselves  under- 
stood that  if  the  whole  duty  were  performed,  the  mate  was  to  receive  the 
whole  sum,  and  that  he  was  not  to  receive  anything  unless  he  did  continue 
on  board  during  the  whole  voyage.  That  seems  to  me  to  be  the  situation  in 
which  the  mate  chose  to  put  himself;  and  as  the  condition  was  not  complied 

(«)  Ilil.  3:2  G.  3,  C.  B. 
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with,  his  representative  cannot  now  recover  anything.  I  believe,  however, 
that  in  point  of  fact  these  notes  are  in  common  use,  and  perhaps  it  may  be 
prudent  not  to  determine  this  case  until  we  have  inquired  whether  or  not 
there  has  been  any  decision  upon  them. 

Lawrence,  J. — If  we  were  to  determine  this  case  according  to  the  terms 
of  the  instrument  alone,  the  plaintiff  is  not  entitled  to  recover,  because  it  is 
an  entire  contract.  In  Salk.  65,  there  is  a  strong  case  to  that  eifect;  there, 
r  -j:o  -I  debt*was  brought  upo)i  a  writing,  by  which  the  defendant's  testator 
L  -I  had  appointed  the  plaiutiif's  testator  to  receive  his  rents,  and  pro- 
mised to  pay  him  100/.  per  annum  for  his  service  j  the  plaintiff  showed  that 
the  defendant's  testator  died  three  quarters  of  a  year  after,  during  which 
time  he  served  him,  and  he  demanded  75?.  for  three  quarters:  after  judg- 
ment for  the  plaintiff  in  the  Common  Pleas,  the  defendant  brought  a  writ  of 
error,  and  it  was  argued  that  without  a  full  year's  service  nothing  could  be 
due,  for  that  it  was  in  nature  of  a  condition  pi-ecedent;  tliat  it  being  one 
consideration  and  one  debt,  it  could  not  be  divided :  and  this  court  were  of 
that  opinion,  and  reversed  the  judgment.  With  regard  to  the  common  case 
of  a  hired  servant,  to  which  this  has  been  compared;  such  a  servant,  though 
hired  in  a  general  way,  is  considered  to  be  hired  with  reference  to  the  general 
understanding  upon  the  subject,  that  the  servant  shall  be  entitled  to  his 
wages  for  the  time  he  serves,  though  he  do  not  continue  in  the  service  during 
the  whole  year.  So  if  the  plaintiff  in  this  case  could  have  proved  any  usage 
that  persons  in  the  situation  of  this  mate  are  entitled  to  wages  in  proportion 
to  the  time  they  served,  the  plaintiff  might  have  recovered  according  to  that 
usage.  But  if  this  is  to  depend  altog  ^ther  on  the  terms  of  the  contract  itself, 
she  cannot  recover  anything.  As  to  the  case  of  the  impressed  man,  perhaps 
it  is  an  excepted  case  ;  and  I  believe  that  in  such  cases  the  king's  officers 
usually  put  another  person  on  board  to  supply  the  place  of  the  impressed 
man  during  the  voyage,  so  that  the  service  is  still  performed  for  the  benefit 
of  the  owners  of  the  ship. 

Postrji  to  the  defendant, 
Unless  some  other  information  relative  to  the  usage  in  cases  of  this  kind 
should  be  laid  before  the  court  before  the  end  of  this  term  :  but  the  case 
was  not  mentioned  acain. 


Few  questions  are  of  so  frequent  oc-  ance  of  the  other  side.     And  rules  are 

currence,  orof  so  much  practical  import-  given  in  llie  te.xt-books  for  tlie  purpose 

ance,  and  at  tlie  same  time  so  difficult  to  of  enabling  us  to  distinguish  these  cases 

solve,  as  those  in  which  the  dispute  is,  from  another   class,  in  which    no   such 

v;helher  an  action  can  be   brought  by  condition  exists,  but  the  contractors  are 

one  who  has  entered  into  a  special  con-  bound  by  mutual  independent  covenants 

tract,  part  of  which  remains  unperfurm-  or  promises.     (See  the  notes  to    r  ^ni 

ed.      We  find  it  laid  down  in  the  trea-  "''Pordage  v.  Cole,  1  VVm.  iSaund.    '-       -* 

tiscs,  that,  in  certain  cases,  the  perf^jrm-  1^20,  and   to  Peetcrs   v.    Opie,  2  Wms. 

ance   of,  or  readiness  to    perform,  one  Kaund.  o52.)     We  find  it  also  laid  down, 

side  of  the  contract  is  a  condition  pre-  that  no  action  of  indebitatus  assumpsit, 

cedent  to  the  right  to  demand  perform-  or    upon    a    quantum     meruit,   can     be 
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brongiit  for  anylhing  done  under  a  spe- 
cial agreement  which  remains  open; 
Gordon  v.  Martin,  Fitzgibb.  30:^  ;  Utille 
V.  Heightman,  2  East,  145;  but  that, 
where  the  terms  of  the  special  agree- 
ment have  been  performed  on  one  side, 
and  nothing  is  to  be  done  on  the  other 
but  a  money  payment,  such  payment 
may  be  enforced  by  an  action  of  indebi- 
tatus assumpsit.  Cooke  v.  Munstone,  1 
B.  &  R  354;  B.  N.  P.  139;  Alcorne  v. 
Westebrooke,  1  VVils.  117,  [Ckitterbuck 
V.  CoiEn,  3  M.  &  G.  842];  sec  Bianchi 
V.  Nash,  1  M.  &  VV.  545,  [and  per  Tin- 
dal,  C.  J.,  in  Grissell  v,  Robinson,  3 
Bingh.  N.  C.  10—15,  cited  in  iScott  v. 
Parker,  1  Q.  B.  810,  where  it  was  held 
that  the  non-performance  of  a  stipula- 
tion, not  being  a  condition  precedent  to 
re-payment,  was  no  objection  to  an  ac- 
lion  of  indebitatus  assumpsit  for  money 
lent.]  We  also  find  that  there  are  some 
cases  in  which  work  has  been  done,  or 
goods  supplied,  under  a  special  agree- 
ment, but  not  in  conformity  thereto,  and 
yet  the  payment  of  a  compensation  is 
enforced  by  action,  because  the  defend- 
ant has  retained  and  enjoyed  the  benefit 
of  that  which  actual  ly  was  done.  Farns- 
worth  V.  Garrard,  1  Campb.  38.  Per 
Parke,  J.,  in  Read  v.  Rann,  10  B.  &  C. 
440.  And  lastly,  there  are  cases  in 
which,  even  while  the  special  contract 
remains  open,  one  party  has  been  per- 
mitted to  put  an  end  to  it,  and  to  sue  for 
what  has  been  already  done  under  it 
upon  a  quantum  meruit.  Withers  v. 
Reynolds,  2  B.  &  Ad.  882;  Planche  v. 
Colburn,  8  Bing.  14.  There  is  no  diffi- 
culty in  finding  cases  referable  to  each 
of  the  above  classes,  but  the  real  diffi- 
culty is  to  determine  when  a  case  occurs 
in  practice,  to  which  of  them  it  is  re- 
ferable. In  the  present  note  it  will  be 
attempted  to  deduce  from  the  decisions 
a  few  rules,  likely  to  prove  useful  in  the 
resolution  of  such  a  difficulty. 

The  question  it  is  proposed  to  discuss 
is  as  follows.  In  what  cases  may  an 
action  be  brought  by  a  person  who  has 
entered  into  a  special  contract  against 
the  person  with  lohom  he  has  contracted, 
while  the  plaintiff^s  own  side  of  the 
contract  remains  unperformed?  Now 
as  such  an  action,  if  brought,  must  ne- 
cessarily be  brought  either  on  the  con- 
tract itself,  or  in  the  form  of  indebitatus 
assumpsit,  the  above  question  subdivides 
itself  into  two  branches  : — 

1.  In  what  cases  may  the  action  be 


brought  in   special  assumpsit  upon  the 
contract] 

2.  In  what  cases  mny  it  be  brought 
in  indebitatus  assumpsit"! 

Theformer  of  these  questions  it  would 
be  wrong  to  discuss  here  at  much  length, 
because  it  has  been  treated  by  Serjeant 
Williams  in  that  clear  and  satisfactory 
style  which  distinguishes  his  writings, 
in  the  notes  to  Pordagev.  Cole,  1  VVms. 
bJaund.  320;  and  Peeters  v.  Opie,  2 
Wms.  Saund.  352.  The  result  of  the 
elaborate  discussion  contained  in  those 
notes  is  as  follows: — 

There  are  some  special  contracts  in 
which  the  promises  upon  the  one  side  are 
dependent  on  the  promises  upon  the  other 
side,  so  that  no  r.ction  can  be  main- 
tained for  non-performance  of  the  for- 
mer, without  showing  that  the  plaintitF 
has  performed,  or  at  least  has  been  ready, 
if  allowed,  to  perform  the  latter,  the  per- 
formance of,  or  readiness  to  perioral 
which  is  said  to  be  a  condition  precedent 
to  his  right  of  action.  Of  this  description 
was  the  case  of  Morton  v.  Lamb,  7  T.  R. 
125,  cited  2  Wms,  Saund.  352  b,  where 
the  declaration  averred,  that  in  consid- 
eration that  the  plaintiff  had  bought  of 
the  defendant  200  quarters  of  wheat  at 
a  certain  price;  the  defendant  under- 
took to  deliver  it  at  a  certain  place  in 
one  month  from  the  sale;  and  that  the 
plaintiff  was  always,  for  one  month  from 
the  sale,  ready  and  willing  to  receive 
the  wheat,  but  that  the  defendant  did  not 
deliver  it.  After  verdict,  the  judgment 
was  arrested,  on  the  ground  tiiat  the  de- 
claration ought  to  have  averred  that  the 
plaintiff"  was  ready  and  willing  to  pay 
the  stipulated  price  upon  delivery;  and 
the  court  said,  that  where  two  concur- 
rent acts  were  to  be  done,  theparty  who 
sues  the  other  for  non-performance,  must 
aver  that  he  has  performed,  or  was  ready 
to  perform,  his  own  part  of  the  contract. 
In  such  cases  as  the  one  just  cited,  the 
matters  to  be  done  upon  each  side  are 
said  to  be  concurrent  acts,  because  by 
right  they  ought  to  be  done  at  the  same 
time;  and  a  readiness  to  perform  his 
own  side  of  the  contract  is  a  condition 
precedent  to  the  right  of  either  contractor 
to  sue.  Thus  in  agreements  for  the  sale 
of  real  property,  where  one  party  agrees 
to  convey,  and  the  other  to  pay  the  price, 
the  vendor  cannot  sue  for  the  money 
without  showing  that  he  was  ready  to 
convey  ;  nor  the  vendee  *for  a  r  ^^^y  -, 
refusal  to  convey,  without  show-  '- 
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irio;  a  readiness  to  pay  the  money.  Pee 
Glazelirciok  v.  Wood  row,  H  T.  U.  M6 ; 
and  .^ee  Head  v.  Buldrey,  0  A.  &,  E.  4o9  ; 
C^hanter  v.  Leese,  4  M.  &  Welsh.  2\)5. 
There  are  other  cases,  in  which  one 
contractor  must  show  a  readiness  to  per- 
form his  part  before  he  can  sue,  but  the 
other  need  not,  as  in  tlie  case  cited  in 
Morton  v.  Lamb,  where  a  party  was  to 
pull  down  a  wall  and  then  to  be  paid  fur 
it;  the  pullin":  down  was  a  condition 
precedent  to  the  right  to  enforce  pay- 
ment; but  a  readiness  to  pay  was  not  a 
condition  precedent  to  the  right  to  oblige 
the  defendant  to  commence  the  work. 
[See  Combes  v.  Green,  1 1  J\].  fc  W.  480.] 
Other  cases  there  are  in  which  neitiier 
of  the  contractors  is  subjected  to  any 
condition  precedent  to  liis  right  to  en- 
force performance  by  the  other  of  his 
part;  but  the  promises  on  each  side  are 
independent  of  what  is  to  be  done  uprn 
the  other.  Such  was  the  case  ofCiimp- 
bell  V.  Jones,  6  T.  R.  570;  in  which  A. 
agreed,  in  consideration  of  a  sum  of  mo- 
ney, to  teach  B.  a  particular  method  of 
bleuching  for  which  he,  A.,  had  a  patent, 
and  to  allow  B.  to  e.xercise  that  method 
during  the  continuance  of  the  patent 
right.  It  was  lield  that  A.  might  sue 
for  the  money  though  he  liad  not  in- 
structed B.,  who  might  on  his  side,  if  he 
pleased,  sue  for  the  neglect  to  instruct 
him.  In  these  cases,  the  prouiises  on  the 
one  side,  not  tlie  performance  of  those 
promises,  are  the  consideration  for  the 
promises  upon  tlie  other  side.  In  the  for- 
mer cases  0^ concurrent  acts  and  condi- 
tions precedent,  the  consideration  is  the 
performance,  not  the  promise.  Hobart, 
10(1  See  Franklin  v.  Miller,  4  A.  &  E. 
599;  Corrall  v.  Cattell,  4  M.&,  W.734. 
[Wilks  V.  Smith,  10  M.  &  W.  :3.'>5;]  and 
Lister  V.  Lobley,  7  A.  &  E.  124,  where 
the  point  arot^e  on  the  construction  of  a 
private  act  of  parliament. 

'J"he  question  whether  the  acts  stipu- 
lated for  in  a  given  contractt  are  concur- 
rent, or  whether  perform;ince,  or  readi- 
ness to  perform,  upon  either  side,  be  a 
condition  precedent  to  the  right  to  en- 
force perf(jrmance  on  the  other,  is  to  be 
s(dved  not  by  any  technical  rules,  but 
by  a.<certaining,  if  possible,  the  intention 
of  the  parties,  1  T.  R.  645.  {S.  P. 
M'Crelish  v.  Churchman  and  another,  4 
Ka  wle,  "26,  35 ;  Bean  v.  Atwater  and  an- 
other, 4  Cimnecticut,  4,  10;  Bijnuso  v. 
Madam,  2  Johnson,  145;  Adams  v.  Wil- 
liams, 2  Watts  «fc  Sergeant,  227;  Bredin 
V.  Agnew,  y  id.  300;  Levering  v.  Piiil- 


lips,  7  Barr.  3S7,  390;  Pitkin  v.  Frink, 
8  Mefcalf,  12;  M'Clure  v.  Rush,  9  Dana, 
04,  Allen  v.  Sanders,  7  B.  Monroe,  593. 
"  Covenants  and  agreements,"  it  is  said 
in  Todd  v.  Summers,  2  Grattan,  107, 
109,  "are  construed  according,  to  the 
intention  of  the  parties,  and  the  good 
sense  of  the  case.  Though  in  form  they 
ri*iay  bo  dependent,  yet  to  prevent  injus- 
tice they  may  be  treated  as  independ- 
ent."} In  order  to  discover  lliat  inten- 
tion, the  following  rules  are  laid  down 
by  Serjeant  Williams,  1  Wms.  Saund. 
319  b,  in  notis. 

1.  "  If  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  happen,  or 
may  happen,  before  the  thing  which  is 
the  consideration  of  the  money  or  other 
act  is  to  be  performed,  an  action  may 
be  brought  for  the  money,  or  for  not  do- 
ing such  other  act,  before  performance; 
f)r  it  appears  that  tlie  party  relied  upon 
his  remedy,  and  did  not  intend  to  make 
the  performance  a  condition  precedent: 
and  so  it  is  where  no  time  is  fixed  for 
the  performance  of  that  which  is  the 
consideration  of  the  money  or  other  act." 
{S.  P.  Edgar  V.  Boies,  11  Sergeant  & 
Rawie,  445;  Stevenson  v.  Kleppinger, 
5  Watts,  420;  Lowry  v.  Mehaffy,  10  id. 
387;  Robb  V.  Montgomery,  20  Johnson, 
15  ;  Northrup  v.  Northrup,  6  Cowen, 
296;  explained  in  Slocum  and  Hogan  v. 
Despard,  8  Wendell,  615,  619  ;  Goodwin 
V.  Holbrook,  4  id.  377;  Bean  v.  Alv\a- 
ter  and  another,  4  Connecticut,  4,  10; 
Barksdale  v.  Toomer,  2  Bailey,  180  ; 
Couch  V.  Ingersoll,  2  Pickering,  292, 
301;  Kane  e't  al.  v.  Hood,  13  id.  281; 
Johnson  v.  Smock,  Coxe,  106;  Cradock 
V.  Aldridge,  2  Bibb,  15;  Allen  v.  San- 
ders, 7  B.  Monroe,  593 ;  Keenan  v. 
Brown.  21  Vermont,  86  ;  Gouldsborough 
v.  Orr,  8  Wheaton,  217. }  See  Matlock 
V.  Kinglake,  10  A.  &  E.  50,  [and  Wilks 
v.  Smith,  10  M.  &  W.  360,  where  the 
agreement  was  to  sell  land  for  a  sum  to 
be  paid  at  the  expiration  of  four  years, 
and  interest  in  the  meantime  half-yearly. 
It  was  held  that  the  declaration  for  an 
instalment  of  the  interest  need  not  con- 
tain an  averment  of  readiness  to  convey. 
See  also  Alexander  v.  Gardner,  1  N.  C. 
671.  Hall  V.  Bainbridge,  5  Q.  B.  233; 
liord  Howden  v.  Simpson,  10  A.  &  E. 
793  ;  Pistor  v.  Cater,  9  M.  &.  W.  315  ;] 
{find  Dicker  v.  Jackson,  6  C.  B.  103, 
114.} 

2.  "When  a  day  is  appointed  for  the 
payment  of  money,  &c.,  and  the  day  is 
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to  happen  after  tliG  thing  which  is  the 
consideration  of  the  money,  &.c.  is  to  be 
performed,  no  action  can  be  maintained 
for  the  money,  &c.  before  perf  )rmance." 
{S.  P.  Brockenbrongh  v.  Ward's  Adm'r, 

4  Randolph,  852;  Bean  v.  Atwater  and 
another,  4  Connecticut,  4,  14;  Leonard 
V.  Bates,  1  Blackford,  Hi,  175 ;  John- 
son V.  Reed  and  another,  9  Massachu- 
setts, 780;  Houston  v.  Spruance,  4  Ilar- 

'rington,  117 — "The  intention  of  the 
parties  is  to  be  discovered,  rather  from 
the  order  of  time  in  which  the  acts  are 
to  be  done,  than  from  the  structure  of 
the  instrument,  or  the  arrang-ement  of 
the  covenants:"  Washington,  J.  in  Good- 
win V.  Lynn  and  Butts,  4  Washington 
C.  C  714;  Negley  v.  Stewart,  10  S.  & 
R.  207;  Kettle  v.  Harvey  &  Tr.,  21 
Vermont,  301,  305;  see  also,  Slocnm 
and  Hogan  v.  Despard,  8  Wendell,  615, 
619;  Morris  v.  Sliter,  1  Denio,  59; 
Sp?ak  v.  Sheppard,  6  Harris  &  John- 
son, 81,  S5;  Hopkins  v.  Young,  11  Mas- 
sacliusetts,  302. }  [See  Glaholm  v.  Hays, 
2  M.  &.  (}.  257;  xMalthews  v.  Taylor,  2 
M.  &  G,  667 ;  Lucas  v.  Godwin,  S'  N.  C. 
737.] 

3.  "When  a  covenant,  or  promise, 
goes  only  to  pnrt  of  the  consideration, 
and  a  breach  thereof  may  be  paid  for  in 
damages,  it  is  an  independent  covenant 
or  promise.  And  an  action  may  be 
maintained  for  the  breach  of  it  by  the 
defendant,  without  averring  perform- 
ance, or  readiness,  in  the  declaration. 
Such  was  the  late  case  of  Stavers  v. 
Curling,  3  Bing.  N.  C.  355,  which  is  a 
very  strong  example,  for  in  that  case 
the  defendant's  promises  were  express- 
ed in  the  contract  to  be  performabie 
'on  the  performance'  of  the  plaintiff's, 
and  were  yet  held  to  have  been  intended 
to  be,  and  to  be,  independent."  See  also 
Franklin  v.  Miller,  4  Ad.  &  Ell.  599. 
[Wilks  V.  Smith,  10  M.  &  W.  3.55; 
Glaholn  v.  Hays,  2  M.  &  G.  257;  and 
Scott  V.  Parker,  1  Q.  B.  809,  where  it 
was  deci  led  that,  in  the  case  of  a  loan 
stipulate!  to  be  repaid,  with  an  agree- 
ment that  securities  deposited  should  be 
returned  upon  repayment,  the  return  of 
the  securities  was  neither  a  concurrent 
act  nor  a  condition  precedent.  See 
further,  Galloway  v.  Jackson,  3  M.  & 
G.  960;  Fishmongers'  Co.  v.  Robertson, 

5  M.  &  G.  131;" Mackintosh  v.  Mid- 
land R.  Co.,  14  M.  &  W.  54S.]  {See 
Obermeyer  v.  Nichols,  6  Binney,  159; 
Bennet  v.  Fx'ors  of  Pixley,  7  Juhnson, 
249;  McCuUough  v.  Cox,    6    Barbour, 
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387,  390  ;  Grant  v.  Johnson,  5  id.  162 
Benson  v.  Hobbs,  4  Harris  &  Johnson, 
285;  Morrison  v.  Galloway,  2  id.  461  ; 
Foster  v.  Purdy,  5  Metcaif,  442,  444; 
Knight  V.  The  N.  E.  Worsted  Co.,  2 
Gushing,  273,286;  Keenan  v.  Brown, 
21  Vermont,  86.  The  principle  might 
be  better  stated  thus;  if  the  plaintitl's 
covenants  which  form  the  consideration 
be  dependent,  yet  if  part  of  the  conside- 
ration have  been  accepted  and  enjoyed 
by  the  defendant,  and  the  plaintiff  have 
no  other  remedy  than  on  the  covenant 
and  the  detect  on  his  part  be  compen- 
sable by  damages,  the  plaintiff  may  re- 
cover without  alleging  performance  of 
the  residue :  and  the  rule  is  thus  laid 
down  in  Lewis  v.  Weldon  and  others,  3 
Randolph,  71,  81;  Muldrow  v.  M'Clel- 
and,  1  Littell,  1,  3;  Payne  v.  Betis- 
worth,  2  Marshal,  427,  429;  and  see 
Mason  v.  Chambers,  4  Littell,  253  ; 
Allen  V.  Sanders,  7  B.  Monroe,  593  :  and 
upon  the  ground  that  a  principal  part  of 
the  consideration  had  been  received  and 
enjoyed,  Tompkins  v.  Elliott,  5  Wen- 
dell, 496,  and  Weaver,  Adm'r  v.  Chil- 
dress, 3  Stewart,  381,  were  decided.  It 
must  therefore  be  averred  in  the  decla- 
ration, or  appear  in  the  pleadings  that 
part  has  been  performed  and  received; 
Bean  v.  Atwater  and  another,  4  Con- 
necticut, 4,  13  ;  for  where  there  has  not 
been  such  acceptance  of  part  as  makes 
it  fraudulent  to  set  up  this  defence,  the 
mere  circumstance  that  the  plaintiff's 
covenants  are  divisible,  and  that  breach 
of  part  is  compensable  in  damages,  will 
have  no  effect  upon  the  question.  See 
M'Crelish  v.  Churchman  and  another,  4 
Rawle,  26  ;  Hodges  v.  Holeman,  1  Dana, 
50-54;  Goodwin  v.  Lynn  &  Butts,  4 
Washington  C.  C.  714.  But  the  cor- 
rectness of  this  principle,  where  the 
whole  is  executory,  is  very  doubtful. 
The  true  rule  appears  to  be,  that  if  part 
of  the  consideration  has  been  executed 
at  the  time  the  covenants  are  made,  the 
covenants  which  form  the  residue  of  the 
consideration  are  independent.} 

4.  "  When  the  mutual  promises  or 
covenants  go  to  the  whole  consideration 
on  both  sides,  they  are  mutual  condi- 
tions, and  performance  must  be  averred." 
[See  Atkinson  v.  Smith,  14  M.  &,  W. 
6951  {and  Dakin  &  Bacon  v.  Williams 
&  Seward,  11  Wendell,  67.} 

5.  "  When  two  acts  are  to  be  done  at 
the  same  time,  as  when  A.  covenants  to 
convey  an  estate  to  B.  on  such  a  day, 
and    in   consideration  thereof,   B.  cove- 
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nants  to  pay  A.  a  siim  of  money  on  the 
same  day,  neither  can  maintain  an  action 
without  averring  performance,  or  an 
offer  to  perform,  his  own  part,  though  it 
is  not  certain  which  of  them  is  obliged 
to  do  tlie  first  act ;  and  this  particularly 
applies  to  cases  of  sale."  {S.  P.  Bank 
of  Columbia  v.  Hagner,  1  Peters,  455, 
465;  Gardiner,  Adm'r  v.  Corson,  15 
Massachusetts,  500;  Dana  v.  King,  2 
Pickering,  155 ;  Couch  v.  Ingersoll,  id. 
292 ;  Howland  v.  Leach  et  al.,  11  id. 
151 ;  Kane  et  al.  v.  Hood,  13  id.  281 ; 
Leveret,  Jr.  and  Bellamy  v.  Sherman, 
1  Root,  169 ;  Bean  v.  Atwater  and  an- 
other, 4  Connecticut,  4,  13;  McCoy's 
Adm'rs  v.  Bixber's  Adm'rs,  6  Hammond's 
Ohio,  310  ;  Leonard  v.  Bates,  1  Black- 
ford, 172,  175 ;  Thompson  v.  Gray,  2 
Stewart  and  Porter,  60 ;  Babcock  v. 
Stanley,  11  Johnson,  178;  Green  v. 
Reynolds,  2  id.  207  ;  Gazley  v.  Price,  16 
id.  207 ;  Parker  v.  Parmele,  20  id.  130, 
135;  Williams  V.  Healey,  3  Denio,  363, 
366.  When,  upon,  on  condition,  make 
the  covenants  dependent.  Adams  v. 
Williams,  2  Watts  &l  Sergeant,  227; 
Halloway  v.  Davis,  Wright's  Ohio,  129 ; 
Taylor  V.  Rhea,  Minor's  Alabama,  414.  { 
[See  Stephens  v.  De  Medina,  4  Q.  B. 
422.  To  this  it  may  be  added  that  there 
is  a  large  class  of  cases  in  which,  though 
no  condition  be  expressed,  the  lapse  of 
a  reasonable  time  is  an  implied  condi- 
tion precedent  to  the  right  of  action, 
Stavart  v.  Eastwood,  11  M.  &  W.  197; 
Sansom  v.  Rhodes,  6  Bingh.  N.  C.  261 ; 
and  see  Granger  v.  Dacre,  12  M.  &  W. 
431.  fn  the  case  of  Startup  v.  Mac- 
donald,  2  M.  &,  G.  395,  the  Court  of 
Common  Pleas  held  that  a  contract  for 
the  sale  of  oil  "  to  be  free  delivered 
within  the  last  fourteen  days  of  March, 
1838,"  imported  a  delivery  loithin  rea- 
sonable hours  on  one  of  those  days,  and 
that  a  tender  of  the  oil  at  an  unreason- 
able and  improper  hour  on  the  last  day 
of  March,  but  at  a  time  when  it  could 
have  been  examined  and  weighed  before 
twelve  o'clock  at  night,  did  not  satisfy 
the  contract.  The  Exchequer  Chamber, 
however,  (Lord  Denman,  C.  J.,  dissen- 
tiente)  reversed  the  decision  of  the 
Common  Pleas,  and  held  the  tender 
sufficient.] 

The  authorities  on  which  these  rules 
depend  will  be  found  cited  and  discussed 
in  the  notes  by  Serjeant  Williams  above 
referred  to.  1  Wms.  Saund.  320,  n.  4; 
and  2  Wms.  Saund.  352,  n.  3.  It  is 
proper  to  add,  that  when  it  is  laid  down 


that  j)erformance  of  a  concurrent  act 
must  be  averred,  the  meaning  of  that  is, 
that  the  plaintiff  must  aver  in  his  de- 
claration, that  he  was  ready  and  r^ii  -i 
^willing  to  perform  his  part  of  '■  ^ 
the  contract;  [see  Harmuic  v.  Goldner, 

11  M.  &  W.  849,  and  Granger  v.  Dacre, 

12  M.  &  W.  431,  where  the  plaintiff 
having  declared  on  an  agreement  to 
accept  goods  within  a  reasonnble  time 
after  notice,  the  declaration  was  held 
bad,  for  not  averring  that  he  was  himself 
during  such  reasonable  time  ready  to 
deliver  them.  See  Jackson  v.  Allaway, 
6  M.  &  G.  942;  Boyd  v.  Lett,  1  C.  B. 
222] ;  and  this  averment  will  be  proved 
by  showing  that  he  called  on  the  defen- 
dant to  accomplish  his.  Wilks  v.  Atkin- 
son, 1  Marsh,  412;  Levy  v.  Lord  Her- 
bert, 7  Taunt.  314;  1  B.  M.  56,  by 
Dallas,  L.  C.  J.  [Pickford  v.  Grand 
Junction  Railway  Co.,  8  M.  &  W.  372. 
Where  there  is  a  condition  precedent, 
till  the  performance  of  which  no  right 
of  action  vests,  if  the  plaintiff  declare  as 
on  an  absolute  contract,  the  defendant 
may  rely  on  that  circumstance  as  a  de- 
fence under  the  general  issue,  since  the 
declaration  will  be  on  an  absolute  con- 
tract, and  the  proof  of  a  conditional  one. 
Kemble  v.  Mills,  1  M.  &  G.  757,  by 
Maule,  J. — In  that  case  there  was  an 
attempt  to  plead  to  a  declaration  on  an 
absolute  contract,  that  there  was  a  con- 
dition which  was  not  performed;  but 
semble,  that  such  a  plea  amounts  to  the 
general  issue.  In  those  cases  in  which 
a  condition  precedent  to  the  right  of  ac- 
tion is  implied,  as,  for  instance,  the  lapse 
of  a  reasonable  time,  the  performance  of 
such  condition  ought  to  be  averred  as 
well  as  where  it  is  expressed.  Sansom 
V.  Rhodes,  6  Bingh.  N.  C.  261 ;  Grander 
V.  Dacre,  12  M.  &  W.  431 ;  and  Per 
Maule,  J,,  Startup  v.  Macdonald,  2  M. 
&  G.  401.] 

The  next  branch  of  the  question  pro- 
posed at  the  beginning  of  this  note  is — 
In  what  cases  will  an  action  of  indebita- 
tus assumpsit  lie,  while  the  special  con- 
tract remains  open?  This  is  a  question 
of  great  practical  importance.  And  as 
the  distinctions  it  involves  are  more 
than  usually  fine,  and  the  authorities 
numerous,  an  attempt  will  be  made  to 
classify  them,  and  deduce  from  them  one 
or  two  general  rules. 

In  the  first  place,  then,  there  is  a 
numerous  class  of  cases  which  establish 
the  general  proposition,  that  while  a 
special  contract  remains  open,  i.  e.  un- 
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performed,  the  party  whose  part  of  it  is 
unpRrformed  cannot  sue  in  indebitatus 
assumpsit  to  recover  a  compensation  tor 
what  he  has  done,  until  the  whole  is 
completed.  This  principle  is  affirmed 
and  acted  on  in  Cutter  v.  Powell;  it 
was  also  the  ground  of  the  decision  in 
Hulle  V.  Heightman,  2  East,  145;  a 
decision  of  considerable  celebrity,  and 
which  is  said  in  the  judgment  to  have 
proceeded  on  the  authority  of  Weston 
V.  Downes,  Dougl.  23  ;  but  Weston  v. 
Downes  belongs  to  a  somewhat  difl'erent 
class  of  cases:  the  action  was  there 
brought  to  recover  back  the  price  of  a 
horse  in  consequence  of  a  breach  of  war- 
ranty; so  that  it  was  not  an  attempt  to 
obtain  compensation  for  work  done,  or 
goods  delivered,  under  a  special  contract ; 
but  to  recover  money  paid  on  a  consider- 
ation which  was  alleged  to  have  failed, 
and  this  the  plaintiff,  having  accepted 
the  horse,  was  not  allowed  to  do.  Wes- 
ton V.  Downes  therefore  belongs  to  the 
same  class  with  Street  v.  Blay,  2  B.  & 
Ad.  456,  which  is  now  the  leading  case 
on  that  subject,  and  differs  from  Hulle  v. 
Heightman,  where  the  action  was  not  for 
money  had  and  received  to  recover  back 
cash  paid  on  a  consideration  which  had 
failed,  but  for  work  and  labour  done  un- 
der a  special  contract  which  had  been, 
only  in  part  performed.  In  that  case  the 
plaintiff,  who  was  a  seaman,  sued  for 
wages.  He  proved  a  service  on  board 
the  defendant's  ship,  from  Altona  to  Lon- 
don. He  further  proved  that,  on  arriv- 
ing at  London,  the  defendant  refused  to 
give  the  seamen  victuals,  and  bade  them 
go  on  shore,  saying  he  could  get  plenty 
of  their  countrymen  to  go  back  for  their 
victuals  only.  The  plaintiff  accordingly 
did  go  on  shore, — that  after  some  days 
the  defendant  required  him  to  return  on 
board,  which  he  refused  to  do,  saying  he 
had  tiie  law  of  him.  He  had  then  com- 
menced his  action.  The  defendant  put 
in  the  articles  of  agreement  under  which 
the  plaintiff  served,  which  showed  that 
he  was  hired  from  Altona  to  London  and 
back  again,  and  contained  a  special 
clause  by  which  the  plaintiff  bound  him- 
self to  demand  no  wages  till  the  conclu- 
sion of  the  voyage.  Upon  these  facts, 
Le  Blanc,  J.,  nonsuited  the  plaintiff,  on 
the  ground  that  the  special  contract  re- 
mained open  and  unrescinded,  and  that 
the  plaintiff  should  have  sued  on  it,  and 
not  in  indebitatus  assumpsit;  and  the 
Court  of  King's  Bench  afterwards  ap- 
proved of  that  ruling. 


The  principle  on  which  Hulle  v. 
Heightman  was  decided  has  never  since 
been  questioned.  Assuming  the  special 
contract  to  have  remained  open  and  un- 
rescinded, the  plaintiff  was  undoubtedly 
bound  to  sue  on  it,  and  not  in  indebitatus 
assumpsit.  But  whether  the  court  was 
right  in  assuming  that  the  special  con- 
tract did,  after  what  had  taken  place,  re- 
main open  and  unrescinded,  is  a  very 
different  question,  and  upon  tliat  ques- 
tion it  is  submitted  that  the  argument  of 
Mr.  Gibbs  was  correct,  when  he  contend- 
ed that  the  special  contract  had  been  put 
an  end  to,  and  that  the  plaintiff  had  a 
right  to  treat  it  as  having  never  existed, 
and  to  sue  for  his  labour  on  a  quantum 
meruit.  And  it  is  further  submitted, 
that  it  is  an  invariably  true  proposition, 
that,  wherever  one  of  the  parties  1o  a 
special  contract  not  under  seal  has,  in  an 
unqualified  manner,  refused  to  perform 
his  side  of  the  contract,  or  has  disabled 
himself  from  performing  it  by  his  own 
act,  the  other  party  has,  thereupon,  a 
right  to  elect  to  rescind  it,  and  may,  on 
doing  so,  immediately  sue  on  a  quantum 
meruit  for  anything  which  he  had  done 
under  it  previously  to  the  rescision  ;  this 
it  is  apprehended  is  established  by  With- 
ers V.  Reynolds,  2  B.  &.  Ad.  882 ;  Planche 
V.  Colburn,  8  Bingh.  14 ;  *Frank-  r  ^^ .-,  i 
lin  V.  Miller,  4  Ad.  &  Ell.  599,  and  L  ^^  J 
other  cases  which  will  be  presently  cited 
and  commented  upon.  Now  in  Hulle  v. 
Heightman,  the  defendant  had  refused 
to  perform  his  part  of  the  contract,  and 
the  plaintiff  had,  by  bringing  his  action 
on  a  quantum  meruit,  elected  to  rescind. 
It  is  submitted,  therefore,  that  the  case  of 
Hulle  V.  Heightman,  so  far  as  it  assumes 
that  the  special  contract  remained  open, 
would  not  now  be  supported,  unless,  in- 
deed, it  can  be  so  upon  the  following  con- 
sideration ;  viz.  it  may  be  urged^  that 
the  question  whether  the  acts  of  the  de- 
fendant, Heightman,  amounted  to  an  ab- 
solute unqualified  refusal  to  perform  his 
part  of  the  contract,  was  a  question 
which  ought  to  have  been  left  to  the 
jury,  and  that  as  the  plaintiff's  counsel 
did  not  require  that  it  should  be  submit- 
ted to  thein,  he  must  be  taken  to  have 
acquiesced  in  the  opinion  of  Mr.  J.  Le 
Blanc,  that  the  circumstances  did  not 
amount  to  a  rescision. 

On  the  same  principle  with  Hulle  v. 
Heightman  proceeded  Ellis  v.  Hamlin,  3 
Taunt.  52;  Rex  v.  Whittlebury,  6  T, 
R.  467;  Spain  v.  Arnot,  2  Stark.  256; 
Turner  v.  Robinson,  6  C.  &,  P.  16 ;  Rid<r- 
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way  V.  Tlimoorford  Market  Co.,  3  A.  &. 
E.  171  (wliicii  latlor  were  cases  of  ser- 
vants (]i,-cliar<j[ed  fur  cniise,  before  the 
expiration  of  tiieir  vear);  Jesse  v.  Roy, 
1  C.  M.  &  R.  34-2;  and  Sinclair  v. 
Bowles,  9  B.  &,  C.  92,  which  is,  perhaps, 
more  often  cited  than  any  other  case 
upon  this  subject.  It  was  an  action  of 
asi-umpsit  for  work  and  labour  and  mate- 
rials, and  for  g-oods  sold.  At  the  trial  it 
appeared  that  the  plaintiff  had  repaired 
three  chandeliers  for  the  defendant,  and 
thai  5/.  was  a  reasonable  price  for  the 
work  and  materials;  but  it  was  also 
proved  by  the  defendant  that  the  plain- 
tiff", when  he  accepted  the  job,  expressly 
agreed  to  make  them  complete  for  the 
10/.,  which  he  had  failed  in  doing-.  The 
learned  jndg-e,  Parke,  J.,  nonsuited  the 
plaintiff,  giving  him  leave  to  move  to 
enter  a  verdict  for  5Z. ;  but  the  court  re- 
fused the  rule,  on  the  ground  that  the 
contract  was  entire,  and  that  the  defen- 
dant not  having  completed  his  part,  had 
no  right  to  recover  anything.  The  effect 
of  th:s  case  was  discussed  in  the  latter 
one  of  Roberts  v.  Havelock,  3  B.  &  Ad. 
404.  That  was  an  action  for  work  and 
materials;  the  plaintiff^,  a  shipwright, 
had  engaged  to  put  a  ship  of  the  defen- 
dant into  thorough  repair.  Before  this 
had  been  completed,  the  plaintiff'  de- 
manded payment  for  what  he  had  already 
done,  and  refused  to  finish  the  job  with- 
out. The  defendant  refused  payment, 
and  thereupon  this  action  was  brought; 
and  a  verdict  having  been  found  for  the 
plaintiff',  the  defendant  moved  to  set  it 
aside,  on  ihe  ground  that  the  special  con- 
tract was  still  open.  Th^ecourt  refuseda 
rnolioti  made,  in  pursuance  of  leave,  to  en- 
ter a  non-suit.  "I  have  no  doubt,"  said 
Lord  'J'enterden,  "that  the  plaintiff' was 
entitled  to  recover.  In  Sinclair  v.Bowles, 
the  contract  was  to  do  a  specific  work  for 
a  specific  sum.  There  is  nothing  in  this 
case  amounting  to  a  contract  to  do  the 
whole  repairs  and  make  no  demand  till 
they  are  completed."  From  these  words 
it  n)ay  be  thought  that  his  lordship's 
judgment  proceeded  on  the  ground  that 
the  performance  of  the  ichole  work  is 
not  to  be  considered  a  condition  prece- 
dent to  the  payment  of  anij  pari  of  the 
price,  excepting  when  the  sum  to  be 
paid  and  the  work  to  be  done  are  both 
specified  (unless,  of  course,  in  case  of 
.'•pecial  terms  in  the  agreement  ex- 
pressly imposing  such  condition);  and 
certainly  good  reasons  may  be  alleged 
in   favour  of  such  a  doctrine,  for  when 


the  price  to  be  paid  is  a  specific  sum,  as 
in  Sinclair  V.  Bowles,  it  is  clear  that  the 
court  and  jury  can  have  no  right  to  ap- 
portion that  which  the  parties  themselves 
have  treated  as  entire,  and  to  say  that  it 
shall  be  paid  in  instalments,  contrary  to 
the  agreement,  instead  of  in  a  round  sum 
as  provided  by  the  agreement;  but, 
where  no  price  is  specified,  this  diffi- 
culty does  not  arise,  and  perhaps  the 
true  and  right  presumption  is,  that  the 
parlies  intended  the  payment  to  keep 
pace  with  the  accrual  of  the  benefit  for 
which  payment  is  to  be  made.  But  this, 
of  course,  can  only  be  where  the  con- 
sideration is  itself  of  an  apportionable 
nature,  for  it  is  ea.sy  to  put  a  case  in 
which,  though  no  price  has  been  speci- 
fied, yet  the  consideration  is  of  so  indi- 
visible a  nature,  that  it  would  be  absurd 
to  say  that  one  part  should  be  paid  for 
before  the  remainder  ;  as  where  a  painter 
agrees  to  draw  A.'s  likeness,  it  r^iq-i 
would  be  absurd  to*require  A.  to  '-  ^ 
pay  a  rateable  sum  on  account  when 
half  the  face  only  had  been  finished  ;  it 
is  obvious  that  he  has  then  received  no 
benefit,  and  never  will  receive  any,  un- 
less the  likeness  should  he  perfected. 
There  are,  however,  cases,  that,  for  in- 
stance, of  Roberts  v.  Havelock,  in  which 
the  consideration  is  in  its  nature  appor- 
tionable, and  there,  if  no  entire  sum 
have  been  agreed  on  as  the  price  of  the 
entire  benefit,  it  would  not  be  unjust  to 
presume  that  the  intention  of  the  con- 
tractors was  that  the  remuneration 
should  keep  pace  with  the  consideration, 
and  be  recoverable  toties  quoties  by  ac- 
tion on  a  quantum  meruit.  'J'his  position 
(besides  what  is  said  by  Lord  Tenterden) 
is  perhaps  somewhat  countenanced  by 
Withers  v.  Reynolds,  2  B.  &  Ad.  882. 
That  was  assumpsit  for  not  delivering 
straw  according  to  the  following  agree- 
ment; "John  Reynolds  undertakes  to 
supply  Joseph  Withers  with  wheat 
straw  delivered  at  his  premises  till  the 
24th  June,  1830,  at  the  sum  of  33s.  per 
load  of  tliirty-six  trusses,  to  be  delivered 
at  the  rate  of  three  loads  in  a  fortnight; 
and  the  said  J.  W.  agrees  to  pay  the  said 
J.  R.  33s.  per  load  for  each  load  so  deli- 
vered from  this  day  till  the  24th  June, 
1830,  according  to  the  terms  of  this 
agreement."  It  appeared  that  the  plain- 
tiff had  refased  to  pay  for  the  straw 
upon  cleliveri/,  and  it  was  contended  that 
he  was  not  bound  to  do  so,  and  that,  as 
no  time  was  named  for  the  payment,  he 
miglit  defer  it  till   the  expiration  of  the 
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contract,  or  that,  at  all  events,  the  pro- 
mises to  deliver  the  straw  and  to  pay  for 
it  were  independent,  and  should  be  en- 
forced by  cross  actions.  But  the  court 
held  that  he  had  a  right  to  be  paid  toties 
quoties  on  the  delivery  of  each  load,  and 
that  the  plaintiff's  refusal  to  do  so  gave 
him  a  right  to  rescind  the  contract,  and 
that  the  plaintiff  was  properly  nonsuited. 
Such  are  the  arguments  in  tavour  of  the 
doctrine  at  which  Lord  Tenterden  seems 
to  have  hinted  in  Roberts  v.  Have- 
lock.  At  the  same  time,  it  must  not  be 
concealed,  that  the  expressions  of  Parke, 
J.,  in  that  very  case,  lean  ihe  other  way. 
"If,"  says  his  lordship,  "there  had  been 
any  specific  contract  by  the  plaintifi'/or 
completing  the  woi'k,  the  argument  of 
the  defendant  migiit  have  had  much 
weight.  But  this  was  only  a  general 
employment  of  the  plaintiff'  by  the  de- 
fendant in  the  same  way  as  all  ship- 
wrights are  employed."  Yet  surely  if 
the  plaintifi"  had  refused  to  complete  on 
payment  as  he  went  along,  an  action 
would  have  lain  against  him.  In  Withers 
V.  Reynolds,  Littledale,  J.,  expressly 
founds  the  decision  upon  the  special 
wording  of  the  contract,  "forcac/i  load, 
&c.."  which  he  says  imports  that  each 
load  shall  be  paid  for  on  delivery;  and, 
indeed,  if  that  case  were  decided  on  any 
other  ground,  it  would  be  contrary  to  the 
opinion  expressed  by  Parke,  J.,  in  Oxen- 
dale  V.  VVetherall,  9  B.  &  C.  386. 

To  return  from  this  digression.  In 
Read  v.  Rann,  10  B.  &  C.  4:?9,  recog- 
nised in  Broad  v.  Tiioirtas,  7  Bingi).  99, 
the  doctrine  of  Cutter  v.  Powell,  Hulle 
V.  Heightman,  and  .Sinclair  v.  Bowles, 
was  again  acted,  upon.  In  that  case  a 
ship-broker  brought  an  action  for  com- 
mission for  procuring  a  charterer  for  the 
defendant's  ship.  It  was  proved  to  be  a 
custom  in  that  city  that,  in  such  cases, 
if  the  bargain  was  perfected,  the  com- 
mission was  five  per  cent.,  but,  if  the 
bargain  went  off,  ncjthing  was  payable  ; 
and  here  it  had  gone  oft'.  The  plainlitf 
was  nonsuited.  "  The  claim  of  the  plain- 
tiff," said  Parke,  J.,  "  rests  on  the  cus- 
tom, and  not  on  a  quantum  meruit.  The 
custom  presupposes  a  special  contract, 
and,  if  that  is  not  satisfied,  no  claim  at 
all  arises,  for  no  other  contract  can  be 
implied.  In  some  cases,  a  special  con- 
tract not  executed  tnay  give  rise  to  a 
claim  in  the  nature  of  a  quantum  meruit, 
ex.  gr.  where  a  special  contract  has  been 
made  for  goods,  and  goods  sent  not  ac- 
cordinsf  to   the   contract  have  been   re- 


tained by  the  party,  tliere  a  claim  for  the 
value  on  a  quantum  valebant  may  be 
supported.  But  then  from  the  circum- 
stances a  new  contract  may  be  im- 
plied." 

The  general  rule  being  thus  estab- 
lished, viz.  that  while  the  special  con- 
tract remains  unperformed,  no  action  of 
indebitatus  assumpsit  can  be  brought 
for  anything  done  under  it,  we  now 
come  to  the  exceptions  from  that  rule: 
and  the  first  of  them  is  that  adverted  to 
by  Mr.  J.  Parke,  in  the  passage  just 
cited.  It  consists  of  cases  in  which 
something  has  been  done  under  a  spe- 
cial contract,  but  not  in  strict  accord- 
ance with  the  terms  of  that  contract. 
In  *such  a  case,  the  p'uty  cannot  rj^i^-i 
recover  the  remuneration  stipu-  ■-  -■ 
lated  for  in  the  contract,  because  he  ha3 
not  done  that  which  was  to  be  the  con- 
sideration fur  it.  Still,  if  the  other  party 
have  derived  any  benefit  from  his  labour, 
it  would  be  unjust  to  allow  him  to  retain 
that  without  paying  anything.  The  law, 
therefore,  implies  a  promise  on  his  part 
to  pay  such  a  remuneration  as  the  bene- 
fit conferred  upon  him  is  reasonably 
worth,  and,  to  recover  that  quantum  of 
remuneration,  an  action  of  indebitatus 
assumpsit  is  maintainable.  This  is  con- 
ceived to  be  a  just  expression  of  the 
rule  of  law,  as  it  at  present  prevails. 
The  cases  on  the  subject  are,  however, 
extremely  numerous,  and  in  many  in- 
stances at  variance  with  each  other; 
and,  as  the  subject  is  one  of  great  gene- 
ral importance,  it  will  perhaps  be  best 
and  fairest  to  the  reader  to  enter  some- 
what more  at  large  upon  it,  even  at  the 
risk  of  prolixity. 

The  rule  which  was  in  early  times 
observed  upon  this  subject  was  diamet- 
rically opposite  to  that  which  now  ob- 
tains. It  was  held,  that,  whenever  any 
thing  was  done  under  a  special  contract, 
but  not  in  conformity  thereto,  the  party 
for  whom  it  was  done  must  pay  the 
stipulated  price,  and  resort  to  a  cross 
action  to  indemnify  himself  for  the  defi- 
ciency in  the  consideration.  Thus  it 
was  held,  in  Browne  v.  Davis,  1794, 
ciled  7  East,  479,  in  nota,  that  the  plain- 
tiff', who  had  agreed  to  build  a  race-booth 
for  twenty  guineas,  was  entitled  to  reco- 
ver the  whole  price,  although  the  booth 
was  so  badly  constructed  that  it  fell 
down  during  the  races,  and  it  was  ad- 
mitted that  a  cross  action  would  lie 
against  the  plaintiff.  In  Templar  v. 
M'Lachlan,  Feb.  6,  1806,  2  N.  R.  136, 
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an  action  was  brought  on  an  attorney's 
bill,  and  tlie  deience  was  gross  negli- 
gence in  the  plaintiff,  who  had  allowed 
improper  bail  to  justiiy.  Tiie  evidence 
of  negligence  was  held  inadmissible,  and 
the  plaintiff  recovered  the  whole  amount 
of  his  bill ;  the  court  saying  that  the 
only  case  in  which  such  evidence  would 
be  admissible  was  where  the  negligence 
was  so  great  that  the  plaintiff  had  de- 
rived 710  benefit  at  all,  and  that  there 
they  would  perhaps  admit  i(,  to  prevent 
circuity.  In  Mills  v.  Eainbridge,  cited 
2  N.  1\.  130,  injury  from  improper  stow- 
age was  held  to  be  no  defence  in  an  ac- 
tion for  freight.  However,  in  Trinity 
Term,  46  G.  3  (June  13,  1806,)  the  rule 
which  now  obtains  was  established  by 
the  decision  of  the  K.  B.,  in  Basten  v. 
Butter,  7  East,  479.  That  was  an  ac- 
tion of  assumpsit  for  work  and  labour, 
and  materials,  brought  by  a  carpenter, 
whom  the  defendant,  a  farmer,  had  em- 
ployed to  roof  a  linhay  and  a  barn.  The 
defendant,  at  Nisi  Prius,  offered  to  prove 
that  the  work  had  been  done  in  a  grossly 
improper  manner.  This  evidence  was 
rejected  on  the  authority  of  Brown  v. 
Davis,  and  a  verdict  found  for  the  plain- 
tiff, which  the  court  set  aside  on  the 
ground  that  the  defence  ought  to  have 
been  admitted.  This  decision  was  fol- 
lowed by  Farnsworth  v.  Garrard,  1 
Camp.  38,  which  was  also  an  action  of 
assumpsit  for  work  and  labour,  and  ma- 
terials, brought  by  the  plaintiff,  who  had 
rebuilt  the  I'ront  of  a  house  for  the  de- 
fendant. The  defence  was,  that  the 
house  was  so  out  of  the  perpendicular 
that  it  was  in  danger  of  falling.  Parke, 
fi)r  the  plaintiff,  objected,  that  this  was 
only  ground  for  a  cross  action;  and  he 
relied  on  Templar  v.  M'Lachlan.  Lord 
Ellenborough  admitted  the  evidence. 
"This  action,"  said  his  lordship,  "is 
founded  on  a  claim  for  meritorious  ser- 
vice :  the  plaintiff  is  to  recover  wliat  he 
deserves.  It  is,  therefore,  to  be  consi- 
dered how  much  he  deserves,  or  if  he 
deserves  anything.  If  the  defendant 
has  derived  no  benefit  from  his  services, 
he  deserves  nothing,  and  there  must  be 
a  verdict  against  him.  There  was  for- 
merly considerable  doubt  upon  this  point. 
The  late  Mr.  J.  Duller  thought— and  I, 
in  deference  to  so  great  an  authority, 
have,  at  times,  ruled  the  same  way — 
that,  in  cases  of  this  kind,  a  cross  action 
tor  the  negligence  was  necessary;  but, 
that,  if  the  work  be  done,  the  plaintiff 
must  recover  for  it.     /  have  siiice  had 


a  conference  toith  (he  judges  on  the 
subject,  and  I  now  consider  this  as  a 
correct  rule :  that  if  there  has  been  no 
beneficial  service,  there  shall  be  no  pay ; 
but  if  some  benefit  has  been  derived, 
though  not  to  the  extent  expected,  this 
shall  go  to  the  amount  of  the  plaintiff  ^s 
demand.  The  claim  shall  be  co-exlen- 
sive  loith  the  benefit.''''  This  case  was 
followed  by  Denew  v.  Daverall,  3  Camp. 
451,  where  the  same  rule  was  applied 
in  an  action  by  an  *auctioneer  r^ic-) 
against  his  employer.  See  too,  '-  '  -^ 
[Oracey  v.  Carter,  12  A.  &  E.  373; 
NichoUs  V.  Wilson,  11  M.  &  VV.  107;] 
Hill  v.  Featherstonhaugh,  7  Bing.  569; 
Shaw  V.  Arden,  9  Bing.  287;  Gill  v. 
Lougher,  1  Tyrwh.  124;  Huntley  v. 
Bulwer,  6  Bingh.  N.  C.  111.  And  Poul- 
ton  V.  Lattimore,  9  B.  &  C.  259,  and 
Street  v.  Blay,  2  B.  &  Adol.  456,  have 
established,  beyond  all  doubt,  that 
even  where  there  is  an  express  war- 
ranty, and  a  breach  of  that  warranty  is 
the  defect  of  consideration  complained 
of,  the  defendant  may,  in  an  action 
for  goods  sold  and  delivered,  give 
evidence  of  the  breach  of  warranty 
in  reduction  of  damages.  (Vide  Dicken 
V.  Neale,  1  M.  &  Welsh.  556)  And 
this  may,  even  since  the  rules  of  Hil.,  4 
W.  4,  be  done  under  the  general  issue. 
Hill  V.  Allen,  2  Mee.  &  W.  283.  In 
Francis  v.  Baker,  10  A.  &  E.  643,  it 
was  attempted  to  stretch  this  principle 
so  far  as  to  include  a  case  in  which  a 
broker,  who  had  purchased  railway 
shares  for  the  defendant,  sued  for  money 
paid,  and  the  latter  set  up  as  his  defence 
conversion  of  the  shares  by  the  broker: 
the  court,  however,  held  that  that  was 
matter  for  a  cross  action.  [It  will  be 
observed  that  the  distinction  between 
that  case  and  the  others,  is  that  the  de- 
fence there  was  not  the  inferiority  of 
the  article  procured  by  the  broker,  or 
the  badness  of  his  work,  but  a  subse- 
quent independent  tort.  However,  in 
Mondel  v.  Steele,  8  Mee.  &.  Wels. 
871,  the  court  said  that  there  were  ex- 
ceptions to  the  practice  of  allowing  the 
defence  of  the  inferiority  of  the  thing 
done  to  that  contracted  for,  to  be  applied 
in  reduction  of  damages  ;  and  they  inti- 
mated, that  in  actions  for  an  attorney's 
bill,  or  for  freight,  the  defence  would 
not  be  allowed,  unless  it  went  to  the  ex- 
tent of  denying  that  any  benefit  at  all 
had  been  derived.  See,  however,  the 
distinction  taken  in  Hill  v.  Featherston- 
haugh, between  a  useless  item  severable 
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from  the  rest  of  the  account,  and  one  in- 
separable.] 

It  is  settled  by  Street  v.  Blay,  and 
Poulton  V.  Lattimore,  that,  where  an 
article  is  warranted,  and  the  warranty 
is  not  complied  with,  the  vendee  has 
three  courses,  any  one  of  which  he  may- 
pursue.  1.  He  may  refuse  to  receive 
the  article  at  all ;  2.  He  may  receive 
it,  and  bring  a  cross  action  for  the  breach 
of  the  warranty ;  or,  3.  He  may,  with- 
out bringing  a  cross  action,  use  the 
breach  of  warranty  in  reduction  of  the 
damages,  in  an  action  brought  by  the 
vendor  for  the  price ;  [i.  e.  to  the  extent 
of  the  difference  between  the  agreed 
price  or  alleged  value,  and  the  real 
value,  at  the  time  of  delivery  as  reduced 
by  the  breach  of  contract :  but  if  there 
be  any  further  damage,  besides  that  so 
allowed  in  abatement  of  the  price,  he 
must  bring  a  cross  action.  Mondel  v. 
Steele,  8  M.  &  W.  8-58 ;  and  see  Rigge 
v.  Burbidge,  1.5  L.  J.  Exch.  309,  and  15 
M,  &  VV,  598.]  It  was  once  thought, 
and  indeed  laid  down  by  Lord  Eldon, 
in  Curtis  v.  Hannay,  3  Esp.  83,  that 
he  might,  on  discovering  the  breach 
of  warranty,  rescind  the  contract, 
return  the  chattel,  and,  if  he  had 
paid  the  price,  recover  it  back.  This 
doctrine,  which  was  opposed  to  Weston 
v.  Downes,  ante,  p.  11,  is,  however, 
overruled  by  Street  v.  Blay,  and  Gom- 
pertz  V.  Denton,  1  C.  &  Mee.  205;  3 
Tyrwh.  232  ;  and  it  is  clear  that  though 
the  non-compliance  with  the  warranty 
will  justify  him  in  refusing  to  receive  the 
chattel,  it  will  not  justify  him  in  return- 
ing it,  and  suing  to  recover  back  the 
price ;  unless,  indeed,  he  return  it,  hav- 
ing kept  it  (as  he  has  a  right  to  do,  see 
Lorrymer  v.  Smith,  1  B.  &  C.  1)  such  a 
time  only  as  was  necessary  for  a  fair 
examination,  in  which  case  he  cannot 
be  considered  as  having  received  it  at 
all.  See  Okell  v.  Smith,  1  Stark.  107; 
Jordan  v.  Norton,  4  M.  &  W.  159; 
Street  v.  Blay,  Young  v.  Cole,  3  Bing. 
N.  C.  730;  where  a  distinction  was 
drawn  beteen  the  effect  of  a  breach  of 
warranty,  and  of  a  total  failure  of  consi- 
deration. 

But  although  Street  v.  Blay  and 
Poulion  V.  Lattimore  clearly  establish 
that  where  there  is  a  breach  of  war- 
ranty, that  may  be  given  in  evidence  in 
reduction,  in  an  action  of  indebitatus 
assumpsit  for  the  price,  or  a  cross  action 
may  be  brought  upon  the  warranty;  yet 
it  is  the  opinion  of  a  writer  of  great 
merit  and  learning  (Mr.  Starkie)  that 


"  where  there  is  a  specific  bargain  as  to 
price,  but  no  warranty,  and  goods  infe- 
rior in  value  to  those  contracted  for 
have  been  delivered,  the  vendee  must, 
where  it  is  practicable  to  do  so,  with- 
out prejudice,  return  the  goods,  and 
thus  rescind  the  contract  in  loto;  and 
if  he  does  not,  must  be  taken  to  have 
acquiesced  in  the  performance  of  the 
contract."  Stark.  Ev.,  vol.  2,  p.  879, 
2d  edit.  It  is  not  apprehended  that  this 
position  leads  to  any  very  extensive 
consequences,  because,  as  it  is  confined 
by  Mr.  Starkie  himself  to  those  cases  in 
which  "it  is  practicable  to  return  the 
goods  without  prejudice,"  it  must  not,  it 
is  presumed,  be  taken  to  apply  to  any 
case  where  the  goods,  from  their  nature, 
cannot  be  returned  in  statu  quo ;  as,  for 
instance,  where  they  consist  of  bricks 
and  mortar,  put  together  in  the  shape  of 
a  house ;  nor  can  it,  it  is  supposed,  in- 
clude any  case  in  which  the  defect  is  of 
a  latent  nature,  not  immediately  disco- 
verable, since,  in  such  a  case,  the  vendee 
might  keep  the  goods  for  a  long  time 
without  finding  it  out ;  yet  it  would  be 
hard  if  he  were  to  lose  his  remedy  upon 
discovering  it.  Nay,  he  might  even 
have  sold  the  goods  with  an  express  war- 
ranty against  the  defect  in  question,  for 
the  breach  of  which  he  would  be  sub- 
ject to  an  action ;  and  it  would  be  hard 
to  contend  that  he  should  have  no 
remedy  over.  Neither,  it  is  apprehended, 
can  Mr.  Starkie's  position  apply  to  any 
case  in  which  the  vendee's  necessity 
for  the  goods  is  urgent,  and  where  it  is 
better  for  him  to  have  goods  worse  than 
the  description  in  the  contract  than  to 
have  none  at  all.  In  such  a  case  he 
certainly  cannot  rescind  the  contract 
without  prejudice.  He  may  have  char- 
tered a  vessel  for  the  purpose  of  export- 
ing them,  which  may  be  actually  lying 
at  demurrage; — he  may  have  resold 
them,  and  be  liable  to  a  penalty  for  not 
delivering  them  by  a  certain  day.  In 
such  cases  it  would  be  hard  to  ask  him 
to  return  them,  on  pain  of  losing  his 
remedy  for  breach  of  contract.  The  po- 
sition, therefore,  of  Mr.  Starkie  applies 
to  a  comparatively  small  number  of 
cases ;  and  when  we  consider  the  diffi- 
culty of  selecting  those — when  we  con- 
sider what  disputes  would  arise  upon  the 
question,  whether  the  goods,  in  each 
particular  case,  could  have  been  re- 
turned, and  the  contract  rescind-  r^-ia-i 
ed,  ^without  prejudice — we  can-  ■-  -' 
not  but  wish  that  no  such  distinction 
should  subsist ;  but  that  all  cases  of  non- 
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compliance  with  a  contract  should  be 
governed  by  the  aimple  rule  laid  down 
in  Street  v.  Blay,  as  applicable  to  cases 
of  warranty,  and  which  gives  the  vendee 
his  option,  either  to  rescind  the  contract, 
by  returning  the  article  within  a  reason- 
able time  for  examination,  or  to  bring  an 
action  for  the  breach  of  contract,  or  to 
use  it  in  reduction  of  the  damages  in  an 
action  for  the  price. 

As  a  rule  of  evidence,  indeed,  it  may 
rationally  enough  be  laid  down,  that  if  a 
question  arise,  during  an  action  for  the 
price  of  goods,  whether  they  did  or  did 
not  correspond,  with  the  sample  or  other 
description  in  the  contract,  the  fact  that 
the  vendee  received  and  kept  them  with- 
out remonstrance,  may  fairly  be  urged 
to  the  jury  as  raising  a  presumption,  in 
the  absence  of  strong  proof  to  the  con- 
trary, that  they  corresponded  with  the 
bargain.  But  it  is  one  thing  to  contend 
for  a  presumption  of  this  sort,  and  an- 
other to  establish  a  rule  of  law.  A  re- 
ceipt in  full,  raises  a  strong  presumption 
of  payment,  but  is  not  conclusive:  why 
should  the  retainer  of  goods  be  more 
sol 

Let  us  now  see  on  what  authority 
this  position  rests,  and  how  far  that 
authority  is  shaken  by  authority  more 
recent  than  itself.  The  cases  cited  by 
Mr.  Starkie  in  supportof  itare,  Grimaldi 
V.  White,  4  Esp.  95 ;  Fisher  v.  Samuda, 
1  Camp.  190;  Groning  v.  Mendham,  1 
Stark.  257;  Hunt  v.  Silk,  5  East,  449. 
The  first  observation  on  these  cases  is, 
that,  with  the  exception  of  Hunt  v.  Silk 
(which  will  be  shown  not  to  support  the 
position  in  question),  they  are  Nisi  Prius 
decisions. 

Grimaldi  v.  White,  4  Esp.  95,  is  cer- 
tainly an  authority  direct  upon  the  point. 
There  the  plaintiff'  agreed  to  paint,  for 
fifteen  guineas,  miniatures  conformable 
to  a  specimen  previously  exhibited  ;  the 
miniatures  had  been  sent  home  to  the 
defendant,  who  objected,  but  did  not  re- 
turn them.  In  an  action  for  work  and 
labour  he  was  not  permitted  to  give  evi- 
dence of  their  inferiority  to  the  specimen 
exhibited. 

The  only  answer  that  can  be  given  to 
this  case  is  by  contending  that  it  is  over- 
ruled by  subsequent  authorities. 

Fisher  v.  Samuda,  1  Camp.  190,  was 
a  special  action  of  assumpsit.  The  de- 
claration stated  that,  in  consideration  of 
the  plaintift''s  agreement  to  purchase  a 
certain  quantity  of  beer  from  the  defend- 
ant, to   be  shipped  to  Gibraltar,  the  de- 


fendant undertook  to  deliver  him  good 
and  sufficient  beer  for  that  purpose. 
Breach,  that  the  beer  delivered  was  not 
good  or  sufficient,  assigning  special  dam- 
age in  the  re-sale. 

It  appeared  that  an  action  had  been 
brought  for  the  price  of  the  beer  in  ques- 
tion, in  which  judgment  had  been  al- 
lowed to  go  by  defiiult,  and  that  on  a 
writ  of  inquiry  a  verdict  for  the  full 
amount  of  the  price  had  been  agreed  on. 
Lord  Ellenborough  said  that  he  thought 
the  bad  quality  of  the  beer  should  have 
been  given  in  evidence  in  the  foruior 
action,  and  that  the  present  action  could 
not  be  maintained.  But  he  suffered  the 
cause  to  proceed,  for  the  sake  of  conve- 
nience. 

It  then  appeared  that  the  beer  was  de- 
livered in  May,  1800,  and  that  there 
was  no  offer  to  return  it  till  December. 

Lord  Ellenborough  thought  that  the 
plaintiff,  by  having  kept  it  so  long,  must 
be  taken  to  have  acquiesced  in  the 
quality;  and  the  defendant /mc^  a  ver- 
dict. 

The  point  firstly  decided  by  Lord  El- 
lenborough in  this  case,  namely,  that  a 
vendee  who  by  suffering  judgment  for 
the  whole  price  has  neglected  an  oppor- 
tunity of  obtaining  a  decision  on  the  in- 
feriority, if  any,  shall  be  estopped  from 
afterwards  bringing  an  action  on  that 
score,  does  not  at  all  support  the  posi- 
tion contended  for  by  Mr.  Starkie.  (It 
may  be  here  cursorily  observed  tliat  the 
rule  laid  down  on  this  point  appears  very 
questionable.  It  does  not  hold  good  e 
converso,  for  in  Turner  v.  Robinson,  5 
B.  &  Ad.  7S9,  the  court  allowed  the 
misconduct  of  a  servant  to  be  used  as  a 
defence  to  an  action  for  his  wages,  after 
the  master  had  brought  an  action  against 
the  servant,  and  recovered  damages  for 
the  same  misconduct.)  [And  in  iMondel 
V.  Steele,  8  M.  &  W.  872,  an  action 
was  held  to  be  maintainable  for  the  in- 
feriority of  a  chattel  after  the  same  infe- 
riority had  been  used  as  a  defence  in  an 
action  for  the  price.  So  in  Rigge  v. 
Burbidge,  15  U.  &  \V.  598,  a  plea 
stating  a  former  action  for  the  price  of  a 
kitchen-range  with  a  payment  into  court 
in  that  action  of  4'2Z.,  taken  out  by  the 
then  plaintiff  in  satisfaction,  &c.,  was 
held  to  be  no  answer  to  an  action  for 
unskilfully  construciing  the  same  kitch- 
en-range, although  the  case  of  Fishor  v. 
Samuda  was  relied  on  in  support  of  tiie 
plea.]  The  point  secondly  ruled — if 
ruled — by    his   lordship,   certainly   does 
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favour  Mr.  Starkie's  view.  But  then 
his  lordohip  seems  to  have  left  the  lapse 
of  time  to  the  jury,  and  what  he  is  re- 
ported to  have  said  seems  only  to  have 
been  a  recommendation  to  them  to  pre- 
|-^,~-,  surne,  from  the  long  "silence, 
'-  J  that  the  contract  was  duly  per- 
formed. Indeed  his  words  are,  "  The 
plaintiff  must  be  presumed  to  have  as- 
sented to  its  good  quality,  and  have  ac- 
quiesced in  the  due  performance  of  the 
contract."  If  he' had  thought  the  lapse 
of  time  a  substantive  answer  to  the  ac- 
tion, not  a  mere  argument  fit  to  be  ad- 
dressed to  the  jury,  he  would  have  non- 
suited the  plaintiff',  whereas  we  see  that 
the  defendant  had  a  verdict. 

Groning  v.  Mendham,  1  Stark.  257, 
was  an  action  for  the  price  of  clover 
seed ;  the  defendant,  who  had  kept  the 
seeds,  was  not  permitted  to  go  into  evi- 
dence of  their  inferiority  to  the  quality 
stipulated  for,  on  the  ground  that  he  had 
given  no  notice  of  his  intention  to  rescind 
the  contract.  This  case  also  favours  Mr. 
Starkie's  doctrine  ;  but  it  is  hinted  by 
Bayley,  B.,  1  C.  &  Mee.  838,  that  it  has 
been  overruled  byPoulton  v.  Lattimore, 
9  B.  &  C.  259,  in  which  it  was  cited,  as, 
were  also  Hopkins  v.  Appleby,  1  Stark. 
477,  and  Milner  v.  Tucker,  1  C.  &  P. 
15. 

With  respect  to  Hunt  v.  Silk,  5  East, 
449,  in  that  case  A.  had  agreed  to  take 
a  house  from  B.  and  pay  him  lOZ.,  and  B. 
was  to  execute  a  lease  and  repair  within 
ten  days.  A.  paid  the  101.  and  took  pos- 
session. B.  neglected  to  execute  the 
lease  or  repair.  A.  having  continued  in 
possession  of  the  house,  it  was  held  by 
Lord  Ellenborough  at  N.  P.,  and  after- 
wards by  the  court,  that  he  was  too  late 
to  rescind  the  contract  and  recover  back 
the  10^.  as  money  had  and  received,  but 
that  his  remedy  was  by  action  on  the 
special  agreement,  which  is  in  confor- 
mity with  the  decision  in  Street  v.  Blay, 
but  does  not  seem  to  support  the  doctrine 
now  under  examination. 

As  to  the  Nisi  Prius  cases  above  stated, 
it  may  perhaps  be  doubted  whether  they, 
so  far  as  they  tend  to  establish  the  posi- 
tion laid  down  in  the  passage  cited  from 
Mr.  Starkie's  work,  can  be  now  treated 
as  law.  It  seems  clear  from  Street  v. 
Blay  and  Poulton  v.  Lattimore,  that, 
where  there  is  a  breach  of  an  express 
warranty,  the  vendee  may,  though  he 
have  retained  the  goods,  either  give  the 
breach  in  evidence  in  an  action  for  the 
price,  or  sue  upon  the  warranty,  unless, 


perhaps,  where  he  has,  as  in  Fisher  v. 
Samuda,  suffered  a  judgment  for  the  en- 
tire of  the  contract  price.  But  what  dif- 
ference is  there  in  reason  between  the 
effect  of  an  express  warranty  and  such  a 
promise  as  was  broken  by  tiie  defendant 
in  Groning  v.  Mendham,  and  Grimaldi  v. 
White ;  or  rather,  wliat  were  the  pro- 
mises in  those  actions  but  express  war- 
ranties ■?  It  is  apprehended,  that  anything 
said  at  the  time  of  making  a  contract,  if 
it  be  not  a  mere  representation,  is  an 
express  warranty.  See  Power  v.  Bar- 
ham,  4  Ad.  &  Ell.  473  ;  Allen  v.  Came- 
ron, 1  C.  &.  Mee.  832,  is  another  autho- 
rity at  variance,  as  is  submitted,  with 
Groning  v.  Mendham  and  Giimaldi  v. 
White.  Indeed,  the  former  case  is  there 
said  by  Bayley,  B.,  p.  838,  to  be  shaken 
by  Poulton  v.  Lattimore;  and  the  same 
learned  judge,  on  Hopkins  v.  Appleby 
being  cited,  asked  "  Whether  what  Lord 
Ellenborough  then  said  was  intended  as 
a  rule  of  law,  or  was  it  not  to  guide  the 
conduct  of  th«  jury  !"  See  p.  837.  To 
the  same  effect  is  Chappel  v.  Hicks,  2  C. 
&  M.  214.  [And  see  Baillie  v.  Kell,  4 
N.  C.  638.  In  Richardson  v.  Dunn,  2 
Q.  B.  218,  the  defendant  had  ordered 
from  three  to  four  hundred  tons  of  coal, 
per  Navigator  or  some  other  vessel,  152 
tons  were  sent  by  another  vessel,  and 
the  defendant,  not  having  repudiated  the 
shipment  within  a  week  after  notice,  was 
held  responsible  to  the  vendor,  who  had 
drawn  upon  him  pursuant  to  the  original 
arrangement.  The  court  held  that  his 
silence  was  equivalent  to  assent.  It  will 
be  observed,  that  it  appeared  the  Navi- 
gator would  not  have  held  200  tons,  and 
it  is  not  clear  that  the  contract  was  bro- 
ken ;  if  it  was,  the  judgment  of  the  Court 
of  Queen's  Bench  must  have  proceeded 
upon  the  idea  that  there  was  a  new  con- 
tract. See  Grounsell  v.  Lamb,  1  M.  & 
W.  352.] 

It  has  been  said  in  some  cases,  that 
the  defendant,  if  he  mean  to  contend 
that  the  benefit  received  was  not  that 
which  he  stipulated  for,  must  give  the 
plaintiff  notice  of  his  intention.  How- 
ever, the  observation  made  on  this  sub- 
ject by  Lord  Ellenborough,  in  Basten  v. 
Butter,  seems  conclusive,  viz.,  that  if  the 
plaintiff"  sue  upon  a  quantum  meruit,  the 
very  form  of  his  own  declaration  gives 
him  notice  that  the  adequacy  of  the  con- 
sideration may  be  disputed. 

With  respect  to  the  quantum  of  re- 
duction, it  was  said  by  Parke,  J.,  in 
Thornton  v.  Place,  1  M.  &  Rob.  219, 
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that  "  where  a  party  engaores  to  do  cer- 
tain specified  work  on  certain  specified 
terms,  anil  in  a  certain  specified  manner, 
but  in  fact  does  not  perform  tlie  work  so 
as  to  correspond  with  the  specification, 
he  is  not,  of  course,  entitled  to  recover 
the  price  agreed  on  in  the  specification. 
Nor  can  he  recover  according  to  the  ac- 
tual value  of  the  work,  as  if  there  had 
been  no  special  contract."  What  the 
plaintiff  is  entitled  to  recover  is  the  price 
agreed  on  in  the  specification,  subject  to 
a  deduction,  and  the  measure  of  that  de- 
duction is  the  sum  it  would  take  to  alter 
the  work,  so  as  to  make  it  Correspond 
with  the  specification."  As  there,  per- 
haps, might  be  cases  to  which  this  rule 
could  not  be  with  perfect  justice  applied, 
r*181  *^'' P^'obably  was  only  laid  down 
-'by  the  learued  judge  with  refer- 
ence to  such  as  that  immediately  before 
him.  In  Chappel  v.  Hicks,  2  C.  &  M. 
214,  Bayley,  B.,  says,  "The  rule  is,  that 
if  the  contract  be  not  faithfully  perform- 
ed, the  plaintiff  shall  be  entitled  only  to 
recover  the  value  of  the  wo?-kand  mate- 
rials supplied."  Lord  Ellenborough's 
rule,  laid  down  after  consulting  the  judg- 
es in  Farnsworth  v.  Garrard,  was,  "  The 
claim  shall  be  co-extensive  with  the  ben- 
efit." 

The  next  exception  to  the  general 
rule,  that  no  action  of  indebitatus  assump- 
sit will  lie  while  the  special  contract  re- 
mains unperformed,  is  to  be  found  in  a 
class  of  cases  which  establish  the  proposi- 
tion, that  when  one  party  has  absolutely 
refused  to  perform,  or  has  incapacitated 
himself  from  performing,  his  side  of  the 
contract,  the  other  party  may  rescind 
the  contract,  and  sue  for  what  he  has 
already  done  under  it,  upon  a  quan- 
tum meruit.  That  he  may  rescind  it 
upon  an  absolute  refusal  by  the  other 
party  to  perform  his  part,  is  proved  by 
Withers  v.  Reynolds,  the  facts  of  which 
have  been  already  stated.  There,  the 
plaintiff  having  refused  to  pay  for  the 
loads  on  delivery  pursuant  to  his  con- 
tract, the  defendant  was  held  entitled  to 
rescind  it."  "If  the  plaintiff,"  said 
Patteson,  J.,  "had  merely  failed  to  pay 
for  any  particular  load,  that,  of  itself, 
might  not  have  been  an  excuse  to  the 
defendant  for  delivering  no  more  straw; 
but  the  plaintiff  here  expressly  refuses 
to  pay  for  the  loads  as  delivered  ;  the 
defendant  is  therefore  not  liable  for  ceas- 
ing to  perform  his  part  of  the  contract." 
This  case  was  commented  on  in  Frank- 
lin v.  Miller,  4  Ad.  &  Ell.  599,  and  the 


same  doctrine  laid  down.  "The  rule 
is,"  said  Coleridge,  J.,  "  that  in  rescind- 
ing, as  in  making  a  contract,  both  parties 
must  concur.  In  Withers  v.  Reynolds, 
each  load  of  straw  was  to  be  paid  for  on 
delivery.  When  the  plaintiff  said,  that 
he  would  not  pay  for  his  loads  on  deli- 
very, that  was  a  total  fiiilure,  and  the 
plaintiff  was  no  longer  bound  to  deliver. 
In  such  a  case  it  may  be  taken,  that  the 
party  refusing  has  abandoned  ihc  con- 
tract." The  refusal  which  is  to  autho- 
rize the  rescission  of  the  contract,  must 
be  an  unqualified  one.  In  Lines  v.  Rees, 
tried  before  Mr.  J.  Coleridge,  at  the 
Monmouthshire  Summer  Assizes,  1837, 
the  action  was  assumpsit  on  a  contract 
to  build  a  house  for  a  specified  sum,  with 
a  count  for  work  and  labour,  and  mate- 
rials. It  appeared  that  the  house  was 
not  yet  completed,  but  that  a  good  deal 
of  extra  work  had  been  done  by  the  de- 
fendant's order:  that  the  plaintiff  had 
called  on  him  to  pay  for  all  that  had  been 
done,  and  that  he  had  replied  "  that  he 
would  not — perhaps  never."  On  this 
evidence  the  plaintiffs  counsel  submitted 
that  he  was  entitled  to  recover  on  a 
quantum  meruit  for  the  extra  work,  and 
also  to  treat  the  special  contract  as  re- 
scinded. Coleridge,  J.,  admitted  that 
this  would  have  been  so,  had  the  refusal 
to  pay  been  absolute  and  unqualified ; 
but  thought  that,  in  this  case,  the  refusal 
to  pay  must  be  construed  with  reference 
to  the  demand,  which  was  made,  so  far 
as  the  work  done  under  the  contract 
was  concerned,  too  soon.  He  therefore 
held  the  plaintiff  entitled  to  recover  only 
for  the  extras.  This  note  of  Lines  v. 
Rees  has  been  kindly  perused,  and  its 
accuracy  confirmed,  by  the  defendant's 
counsel,  Mr.  Greaves.  Where  a  party 
has  incapacitated  himself  from  perform- 
ing his  side  of  the  contract,  the  same 
consequence  follows  as  if  he  had  abso- 
lutely refused  to  do  so.  Robson  and 
Sharpe  v.  Drummond,  2  B.  &  Ad.  803, 
was  an  action  by  Sharpe  and  Robson, 
who  were  coach-makers,  against  the 
defendant,  for  not  paying  for  a  chariot 
which  he  had  hired  of  Sharpe  for  five 
years,  at  75  guineas  per  annum  ;  Sharpe 
was  to  paint  and  keep  it  in  repair.  The 
defendant  had  contracted  with  Sharpe 
alone.  When  three  years  out  of  the  five 
were  expired,  that  person,  having  dis- 
solved partnership  with  Robson,  trans- 
ferred the  stock-in-trade,  and,  among 
other  things,  the  chariot  in  question,  to 
him.     Robson  offered  to    continue   the 
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contract  with  the  defendant,  who  refused 
to  have  anything  to  say  to  him,  but 
offered  to  complete  his  engagement  with 
Sharpe.  Sharpe,  however,  stated  that 
that  was  now  impossible.  Under  these 
circumstances,  the  court  held,  that  the 
defendant  had  a  right  to  rescind  the  con- 
tract, and  decline  to  keep  the  chariot  the 
remaining  two  years.  "  The  fact,"  said 
Parke,  J.,  "of  Sharpe's  having  trans- 
ferred his  interest  in  the  contract  to 
P^,Q  .  Robson,  was  equivalent  *to  say- 
'-  -'  ing,  'I  will  not  perform  my  part 
of  the  contract,'  and  this  is  an  answer  to 
the  present  action."  On  the  same  prin- 
ciple was  decided  Planche  v.  Colburn,  8 
Bmgfh.  14,  the  facts  of  which  will  be 
presently  stated;  see  likewise  Palmer 
V.  Temple,  9  A.  &  E.  508;  Amor  v. 
Fearon,  9  A.  «Si  E.  550.  On  a  question 
of  this  sort  depends  the  continuance  of 
a  contract  after  the  death  of  one  of  the 
parties  thereto :  if  it  was  one  involving 
personal  confidence,  the  death  of  the 
parly  confided  in,  rendering  its  perform- 
ance impossible,  puts  an  end  to  it;  other- 
wise not.  See  Wentworth  v.  Cock,  10 
A.  &  E.  42. 

It  must,  however,  be  observed,  that, 
in  a  case  of  this  sort,  the  breach  of  con- 
tract which  entitles  the  other  contractor 
to  rescind,  must  consist  in  the  non-per- 
formance of  something  essential.  "  If 
the  plaintiff,"  said  Patteson,  J.,  in 
Withers  v.  Reynolds,  "  had  merely 
failed  to  pay  for  any  particular  load,  that 
in  itself  might  not  have  been  an  excuse 
to  the  defendant  for  delivering  no  more 
straw."     Accord.  Fillieul  v.  Armstrong, 

7  Ad.  &  Ell.  557 ;  Freeman  v.  Taylor, 

8  Bing.  124;  Franklin  v.  Miller,  4  A. 
«fc  E.  599.  [Nor  must  it  be  a  breach 
occasioned  by  his  own  wrongful  refusal 
to  accept  performance.  See  t  ilt  v.  Cas- 
sanet,  4  xM.  &  Gr.  898.] 

It  being  therefore  established,  that 
where  one  contractor  has  absolutely  re- 
fused to  perform,  or  rendered  himself 
incapable  of  performing,  his  part  of  the 
contract,  the  other  contractor,  may,  if 
he  please,  rescind,  such  act  or  such 
refusal  being  equivalent  to  a  consent 
to  the  rescission  ;  the  remaining  part 
of  tlie  proposition  above  stated  is,  that 
upon  such  rescission  he  has  a  right,  if 
he  have  done  anything  under  the  con- 
tract, to  sue  iimnedialely  for  compen- 
sation on  a  quantum  meruit.  That  he 
should  do  so  is  consistent  with  reason 
and  justice,  for  it  is  clear  that  the  de- 
fendant cannot  be  allowed  to  take  ad- 


vantage of  his  own  wrong,  and  screen 
himself  from  payment  for  what  has  been 
done  by  his  own  tortious  refusal  to  per- 
form his  part  of  the  contract,  which  re- 
fusal alone  has  enabled  the  plaintiff  to 
rescind  it.  He  cannot,  however,  recover 
on  the  special  contract,  and  must,  there- 
fore, be  entitled  to  sue  upon  a  quantum 
meruit,  founded  on  a  promise  implied  by 
law,  on  the  part  of  the  defendant,  to  re- 
munerate him  for  what  he  has  done  at 
his  request ;  and,  as  an  action  on  a  quan- 
tum meruit  is  founded  on  a  promise  to 
pay  on  request,  and  there  is  no  ground 
for  implying  any  other  sort  of  promise, 
he  may,  of  course,  bring  his  action  imme- 
diately. This  point  is  decided  by  Planche 
v.  Colburn  and  another,  8  Bing.  14.  The 
declaration  in  that  case  stated  that  the 
defendants  had  engaged  the  plaintiff  for 
lOOZ.  to  write  a  treatise  on  Costume  and 
Ancient  Armour,  to  be  published  in  " The 
Juvenile  Library ;"  that  the  plaintiff  had 
written  part,  and  was  willing  to  com- 
plete and  deliver  the  whole  for  insertion 
in  that  publication  ;  but  that  the  defend- 
ants would  not  publish  it  there,  nor  pay 
the  sum  of  lOOZ.  There  was  also  the 
common  count  for  work  and  labour. 

At  the  trial  it  appeared  that  the  plain- 
tiff had  been  engaged  on  the  terms  above 
stated,  that  he  had  completed  part  of  his 
work,  that  he  had  made  a  journey  in  or- 
der to  inspect  a  collection  of  ancient  ar- 
mour, and  made  drawings  therefrom : 
but  that  he  had  never  tendered  or  deli- 
vered his  performance  to  the  defendants, 
they  having  finally  abandoned  the  pub- 
lication of  "  The  Juvenile  Library,"  on 
the  ill-success  of  some  of  the  first  num- 
bers of  the  work. 

The  jury  having  found  a  verdict  for 
the  plaintiff  with  50Z.  damages,  the  court 
was  moved  for  a  new  trial.  It  was  con- 
tended, that  the  plaintiff  could  not  reco- 
ver on  the  special  contract,  since  he  had 
not  tendered  or  delivered  his  work,  and 
that  he  could  not  recover  on  the  in- 
debitatus count  for  work  and  labour,  be- 
cause the  special  contract  was  still 
open.  The  court,  however,  refused  the 
new  trial,  holding,  that,  as  the  defend- 
ants had,  by  putting  an  end  to  "The 
Juvenile  Library,"  incapacitated  them- 
selves from  performing  their  engage- 
ment with  the  plaintiff  to  publish  his 
work  there,  they  must  be  taken  to  have 
abandoned  the  contract  altogether ;  and 
that  he  might  recover  for  what  he  had 
done,  upon  a  quantum  meruit.  "The 
fact  was,"  said  Tindal,  C.  J.,  "that  the 
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defendants  not  only  suspended,  but  ac- 
tually put  an  end  to  'The  Juvenile  Li- 
brary.' They  had  broken  their  contract 
with  the  plaintiff';  and  an  attempt  was 
made,  but  quite  unsuccessfully,  to  show 
that  the  plaintiff  had  afterwards  entered 
into  a  new  contract  to  allow  them  to 
publish  liis  book  as  a  separate  work.  1 
agree  that  when  a  special  contract  is  in 
existence  and  open,  the  plaintilT  cannot 
sue  on  a  quantum  meruit:  part  of  the 
question,  therefore,  here  was,  whether 
the  contract  did  exist  or  not.  It  dis- 
tinctly appeared,  that  the  work  was 
finally  abandoned,  and  the  jury  found 
that  no  new  contract  had  been  entered 
into.  Under  these  circumstances,  the 
plaintiff  ought  not  to  lose  the  fruit  of  his 
labour,  and  there  is  no  ground  for  the 
application  that  has  been  made." 

There  is  a  classof  cases  which  appear 
at  first  sight  exactly  similar  to  Planche 
V.  Colburn,  and  Robson  v.  Drummond, 
but  which  will  be  found,  on  closer  in- 
spection, to  be  distinguished  by  a  pecu- 
liarity which  it  may  be  useful  here  to 
remark.  I  allude  to  those  cases  in  which 
a  servant,  who  has  engaged  to  serve  for 
a  certain  time  at  certam.  wages,  is  turn- 
ed away  by  his  master  before  the  period 
(■^nrj-ifor  which  he  had  ^engaged  to 
•-  -I  serve  has  expired.  In  such  case 
it  is  clear  that,  if  his  dismissal  be  in  con- 
sequence of  his  own  misconduct,  he  will 
be  entitled  to  no  wages,  for  his  faithful 
service  is  a  condition  precedent  to  his 
right  to  them,  and  that  condition  he  has 
not  performed,  Turner  v.  Robinson,  6  C. 
&  P.  15 ;  5  B.  &  Ad.  789 ;  Callo  v. 
Brouncker,  4  C.  &  P.  51S ;  Spain  v. 
Arnott,  2  Stark.  256 ;  Amor  v.  Fearon, 
9  A.  &.  E.  548 ;  Turner  v.  Mason,  14 
M.  &  VV.  116.]  But,  if  the  dismissal 
be  unjust,  the  master  cannot  by  his 
wrongful  discharge  prevent  the  servant 
from  recovering  due  compensation.  Such 
a  case  seems  to  range  itself  under  the 
rule  we  have  been  just  discussing.  The 
master  has  absolutely  refused  to  perform 
his  contract  with  the  servant,  and  it  is 
apprehended  that  the  servant  has  there- 
upon a  right  to  rescind  it,  and  to  sue  upon 
a  quantum  meruit  for  what  he  has  al- 
ready done  under  it.  {Lilley  v.  Elwin, 
11  Q.  B.  742,  755.}  But  though  he  may 
rescind  the  contract,  he  is  not,  it  has 
been  said,  obliged  to  do  so.  He  has  a 
right,  it  has  been  said,  to  consider  it  still 
in  existence,  to  treat  the  wrongful  dis- 
missal as  no  dismissal  at  all,  and  to  de- 
mand, at  the  expiration  of  the  time  for 


which  he  was  hired,  the  whole  of  his 
stipulated  wages, — not  on  a  quantum 
meruit,  but  by  virtue  of  the  special  con- 
tract, his  own  part  of  which  he  may  then 
safely  aver  that  he  has  performed,  his 
readiness  to  serve  during  the  rest  of  the 
term  being  considered  equivalent  in  law 
to  actual  service ;  and  it  has  been  thought 
that  he  may  sue  in  indebitatus  assumpsit, 
that  being  no  more  than  any  creditor 
may  do  upon  an  executed  special  con- 
tract, and  his  action,  though  not  special 
in  its  form,  being  still  upon  the  special 
contract  and  supported  by  the  same  evi- 
dence by  which  a  special  count  would 
be  substantiated.  Gandell  v.  Pontigny, 
4  Campb.  375,  is  a  direct  authority  in 
favour  of  these  positions.  That  was 
an  action  brought  by  a  clerk  for  his 
whole  quarter's  salary  against  his 
master,  who  had  wrongfully  dismissed 
him  in  the  middle  of  a  quarter;  the  de- 
claration only  contained  the  common 
count  for  work  and  labour.  Lord  Ellen- 
borough  :  "  If  the  plaintiff  was  dis- 
charged without  a  sufficient  cause,  I 
think  this  action  maintainable.  Having 
served  a  part  of  the  quarter,  and  being 
willing  to  serve  the  residue,  in  contem- 
plation of  law  he  raay  be  considered  to 
have  served  the  whole.  The  defendant 
was  therefore  indebted  to  him  for  work 
and  labour  in  the  sum  sought  to  be  reco- 
vered." This  peculiarity  in  the  case  of 
servants  and  agents  wrongfully  dismiss- 
ed, results  altogether  from  the  doctrine 
of  constructive  service,  which  originated 
indecisions  on  the  law  of  settlement; 
and  though  it  may  be  applicable  to  some 
other  cases  (see  Collins  v.  Price,  5 
Bingh.  132),  it  seems  difficult  to  under- 
stand how  it  can  be  rationally  applied  to 
most  other  cases  of  special  contract. 
For  instance,  in  Planche  v.  Colburn  it; 
would  have  been  impossible  for  Mr. 
Planche,  with  much  show  of  reason,  to 
contend  that  he  had  constructively  writ- 
ten the  whole  treatise  on  armour,  when, 
in  point  of  fact,  he  only  had  finished  half 
of  it.  It  has,  however,  been  applied  to 
cases  of  servants,  clerks,  and  agents; 
and  perhaps,  therefore,  the  result  of  the 
authorities  on  this  subject  may  be,  that 
a  clerk,  servant,  or  agent,  wrongfully 
dismissed,  has  his  election  of  three  re- 
medies: viz.,  that,  1.  He  may  bring  a 
special  action  for  his  master's  breach  of 
contract  in  dismissing  him,  and  this 
remedy  he  may  pursue  immediately. 
Pagani  v.  Gandolfi,  2  C.  &  P.  370.  2. 
He  may  wait  till  the  termination  of  the 
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period  for  which  he  was  hired,  and  may 
then,  perhaps,  sue  for  his  whole  wages, 
in  indebitatus  assumpsit,  relying  on  the 
doctrine  of  constructive  service,  Gandell 
V.    Pontigny;  and  see  Collins  v.  Price, 
5  Bingii.  \'-yZ;  [and  Smith  v.  Kingsford, 
3  Scott,  279]   vide  tamen  the  observa- 
tions of  the  Judges  in  Smith  v.  Ilay  ward, 
post.     3.  He  may  treat  the  contract  as 
rescinded,  and  may  immediately  sue,  on 
a  quantum  meruit,  for  the  work  he  ac- 
tually performed,  Planche  v.  Colburn : 
but,  in  that  case,  as  he  sues  on  an  im- 
plied contract  arising  out  of  actual  ser- 
vices, he  can  only  recover  for  the  time 
that  he  actually  served.     This  last  was 
the  point  really  decided  by  Lord  Tenter- 
den,  in  Archard  v.  Horner,  3  C.  &l  P. 
349,  a  case  sometimes,  (though,  it  is  sub- 
mitted,  inconsiderately)    cited   for   the 
purpose    of   showing     that    a    servant 
wrongfully  dismissed  cannot,  after  the 
expiration  of  the  term  for  which  he  was 
hired,  sue  in  indebitatus  assumpsit  for  a 
compensation  for  any  longer  period  than 
he  has  actually  served.     In  that  case 
the  plaintiff's  declared  on  a  special  count, 
stating  a  hiring  for  a   year,  adding  a 
count  for  wages.     It  turned  out  that  the 
hiring  was  for  a  year,  determinable  by 
r  *9i  1  ^  month's  notice.    *Lord  Tenter- 
■-         -I  den  held  that  they  could  not  re- 
cover on  the  first  count,  on  the  ground 
of  variance,  nor  on  the  second  for  more 
than  Uie  period  of  actual  service;  and 
as  a  sufficient  sum  had  been  tendered  to 
cover  that,  he  directed  a  nonsuit,      it 
would  appear  that   in  this  case  the  ac- 
tion was  commenced  before  the  expira- 
tion of  the  term,  and  if  so,  Lord  Teuter- 
den's   ruling    is    perfectly    reconcilable 
with  the  case  of  Gandell  v.  Pontigny; 
and   this  it  probably  was  which,  on   its 
beino-  contended  in  Ridgway  v.  Hunger- 
ford  Market  Co.,  3  Ad.  &  Ell.  179,  that 
tiie  plaintiff,  a  dismissed  clerk,  who  had 
waited  fill  the  expiration  of  the  term  be- 
fore bringing  his  action,  could  not  main- 
tain indebitatus  assumpsit  for  his  whole 
wages,  elicited  from  h>lx.  Justice  Cole- 
ridge the  remark,  that  "  if  it  were  ne- 
cessary, he  should  have  wished  for  time 
to  consider  how  for  this  question  is  deter- 
mined   by   the   doctrine    laid   down    by 
Lord  Tenterden,  in  Archard  v.  Horner." 
That  the  decision  of  Lord  Tenterden,  in 
Archard  v.    Horner,   proceeded    on   the 
grounds  above  stated,  has  been  since  as- 
serted by  the  court  in  Smith  v.  Hayward, 
7  A.  &  E.  544.     In  that  case  the  plain- 
tiff had  been  hired  from  June  1st  for  a 


year,  determinable  by  three  months'  no- 
tice.    He  was  turned  off  without  notice 
on  September  19th,  and  commenced  an 
action  on  September  2"2nd,  having  pre- 
viously offered  to  serve  the  entire  quar- 
ter.    The  declaration  contained  a  spe- 
cial count  on  which  the  plaintiff'  tailed, 
by  reason  of  a  variance,  and  an  indebi- 
tatus count,   upon   which    4^,    being   a 
sufficient   sum   to   cover   the    period  of 
actual  service,  i.  e.,  to  the  22nd  of  Sep- 
tember, was  paid  into  court.      He   was 
held  to  be  entitled  to  no  more,  upon  the 
ground  that  (whatever  might  have  been 
the  result  if  he  had  waited  till  the  end 
of  the  year  or  of  the  current  quarter)  he 
could    not   recover   on    the    indebitatus 
count  in  respect  of  work  done  during  a 
time  which  had   not  elapsed   when    he 
commenced  his  action.     It  nmst  be  ad- 
mitted, that  the  Judges  cast  strong  re- 
flections   upon    Gandell    v.     Pontigny, 
without,  however,  overruling  it.  It  would 
not  be  right  to  quit  this  subject  without 
noticing  the  case  of  Eardiy  v.  Price,  2 
•N.  R..  333,  in  which  a  different  construc- 
tion from  any  that  has  been  yet  suggest- 
ed, was  put  upon  a  contract  very  similar 
to  that  in  Archard  v.  Horner.     The  de- 
claration contained  a  count  for  schooling, 
lodging,  board,  meat,  drink,  &.c.     The 
last  count  stated,  that  in  consideration 
that  the  plaintiff  had,  at  the  request  of 
the  defendant,  received  J.  \V.  as  his  scho- 
lar, and  that  J.  W,  had  left  the  plaintiff's 
school  without  due  notice,  the  defendant 
promised   to  pay  the  plaintiff  as  much 
money  as  he  therefore  reasonably  deserv- 
ed to  have.    It  appeared  that  the  defen- 
dant had  sent  J.  W.  to  this  plaintiff's 
school  and  taken  him  away  without  notice, 
the  terms  of  the  school  being,  that  "a 
quarter's  notice  is  required  to   be  given 
before  the  removal  of  any  young  gen- 
tleman, or  to  pay  for  a  quarter."     The 
plaintiff  having  recovered  for  a  quarter, 
it  was  contended,  on  a  motion  for  a  new 
trial,    that  the   special    count   was   not 
proved,  and  that  the  plaintiff  could  not 
recover  on    the   indebitatus   count,   be- 
cause that  the  consideration  Was  not  ac- 
tually executed.     The   court,  however, 
held   it  was  so.      "The    terms   of  the 
school,"   said   the   L.   C.  J.,  "are,   that 
30^.  a  year  shall  be  paid;  but  that  if  the 
scholar  shall  be  taken  away  without  no- 
lice,  an  additional  quarter  shall  be  paid. 
Still,  however,  the  tiling  to  be  paid  for 
is  that  which  has  been  supplied.     The 
price  for  half  a  year  is  15/.;  but,  if  at 
the  end  of  half  a  vear  the   scholar  is 
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taken  away  without  a  quarter's  notice, 
the  price  tor  the  tirst  half-year  is  to  be 
151.  and  71.  10s."    [But  Eardly  v.  Price 
has  been  recently  overruled,  by  the  case 
of  Fe wings  v.  Tisdal,  1  Exch.  295.  That 
was  an  action  of  indebitatus  assumpsit 
for  wages  as  a  hired  servant,  and  was 
brought    to   recover  a   month's  wages 
claimed  by  the  plaintiff,  who,  being  a 
yearly  servant,   had    been   discharged 
without  notice,  and  received  wages  to 
the  time  of  her  dismissal  only.     The 
under-sheriff,   before   whom    the   cause 
was  tried,  non-suited  the  plaintiff,  upon 
the  ground  that  the  declaration  should 
have  been  special,  and  the  Court  of  Ex- 
chequer held  he  was  right  in  so  doing. 
"  It  seems  to  me,"  said  Mr.  Baron  Parke, 
in  his  judgment,  "that  the  true  nature 
of  the  contract  between  a  master  and 
his  servant  amounts  to  this,  that  it  is  an 
agreement  for  a  year's  service,  with  the 
addition  that  the  master  may  turn  the 
servant  away  at  any  time,  on  giving 
him  a  month's  warning,  or  in  lieu  of 
that,  a  month's  wages.     It  is  refining  to 
say  that  the  month's  wages  given  under 
such  circumstances,  are  an  additional 
compensation  for  the   bygone  service; 
and    I   cannot    help   thinking   that,    in 
Eardly  v.  Price,  the  Court  of  Common 
Pleas,  in  order  to  obtain  justice  for  that 
particular  case,  broke  in  upon  the  rules 
of  law.     Archard  v.  Hornfir  is,  in  my 
opinion,  very  good  sense,  and  lays  down 
a  good  rule."     Tiiis  right  to  rescind  the 
contract  at  any  time  by  giving  a  month's 
notice,    or  in    lieu   thereof   a    month's 
wages,  only  exists  in  the  case  of  con- 
tracts with  menial  servants.     See  Brox- 
ham  v.  Wagstaffe,  Exch.  H.  T.  1842,  5 
Jur.  845.     The  case  of  Fevvings  v.  Tis- 
dal does  not  necessarily  overrule  that  of 
Gandell  v.  Ponligny;  at  the  same  time 
there  seems  great  reason  to  doubt,  whe- 
ther the  doctrine  of  constructive  service, 
as  applied  in  that  case,  would  be  upheld 
in  the  present  day.     The  exact  point 
decided    in   Gandell   v.    Pontigny,    had 
very  nearly  arisen  in  Broxham  v.  Wag- 


staffe; but  in  consequence  of  an  omission 
in  the  notes  of  the  sheriff  who  tried  the 
cause,  the  decision  proceeded  upon  an- 
other ground.] 

Assuming  the  position  to  be  correct, 
that  a  servant  or  agent,  wrongfully  dis- 
niis.?ed,  may  wait  till  the  expiration  of 
the  term,  and  then  maintain  indebitatus 
assumpsit  for  his  whole  wages,  questions 
may  arise  as  to  his  conduct  in  the  inter- 
mediate time,  and  how  far  it  may  afford 
the  master  a  defence,  or  ground  for  miti- 
gating damages;  as,  for  instance,  if  he 
have  before  the  expiration  of  his  term 
hired  himself  to  another  master.  See 
Gumming  v.  Columbine,  6  Dowl.  373; 
and  Speck  v.  Phillips,  5  Mee.  &  Welsh. 
279.  A  question  may  also  arise,  how 
far  the  first  master  may  be  entitled  to 
his  intermediate  earnings,  by  virtue  of 
the  doctrine  asserted  in  Thompson  v. 
Havelock,  1  Campb.  529;  Diplock  v. 
Blackburne,  3  Camp.  43.  See  Patmore 
V.  Col  burn,  4  Tyrwh.  840,  and  1  C.  M. 
«fe  R.  65.  [Where  the  contract  of  yearly 
service  is  put  an  end  to  by  consent  in 
the  middle  of  a  quarter,  there  is  no  im- 
plied contract  to  pay  pro  rata,  but  a  new 
agreement  to  pay  lor  the  broken  part  of 
the  year's  service,  may  be  inferred  from 
circumstances,  which  should  therefore 
be  submitted  to  the  jury;  Lamburn  v. 
Cruden,  2  M.  &G.253,  and  see  Thomas 
V.  Williams,  1  A.  &  E.  685.  There  is 
a  class  of  cases  in  which  a  special  con- 
tract remains  open,  but  something  has 
been  done  by  the  plaintiff  beyond  what 
he  was  to  perform  according  to  the  con- 
tract, and  that  has  been  done  at  the  in- 
stance of  the  defendant.  In  such  cases 
the  extra  work,  not  being  under  the 
contract  at  all,  is  the  subject-matter  of 
an  action  of  indebitatus  assumpsit,  but 
yet  the  contract,  if  in  writing,  must  be 
produced,  in  order  that  it  may  appear 
how  much  was  extra,  and  if  it  be  not 
duly  stamped,  the  plaintiff  will  be  non- 
suited. Spiller  V.  Benson,  12  M.  &.  W. 
425.] 


1.  Where  there  has  been  a  special  contract,  the  whole  of  which  has 
been  executed  on  the  part  of  the  plaintiiF,  and  the  time  of  payment  on  the 
other  side  is  past,  general  assumpsit  maj  be  maintained ;  and  the  measure 
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of  damages  will  be  the  rate  of  recompense  fixed  by  the  special  contract ; 
Bank  of  Columbia  v.  Patterson's  Administrator,  7  Crancb,  299 ;  Perkins 
V.  Hart,  Executor  of  Hart,  11  Wbeaton,  237;  Chesapeake  and  Ohio  Canal 
Co.  V.  Knapp  and  others,  9  Peters,  541,  566,  where  it  is  said,  "  that  no  prin- 
ciple involved  in  the  action  of  assumpsit,  can  be  maintained  by  a  greater 
force  of  authority ;"  Kelly  v.  Foster,  2  Binney,  4,  decided  on  Snyder  and 
Wife  V.  Castor,  adm.  of  Castor,  4  Yeates,  353  ;  Miles  v.  Moodie,  3  Sergeant 
&  Rawle,  211 ;  Girard  v.  Taggart  and  another,  5  id.  19,  32  ;  Bomeisler  v. 
Dobson,  5  "Wharton,  398 ;  Jewell  and  others  v.  Schroeppel,  4  Cowen,  564  j 
Willing  v.  Sherman,  7  Wendell,  109  ;  Throop,  et  al.  v.  Sherwood,  4  Gilman, 
92,  98;  Felton  v.  Dickinson,  10  Massachusetts,  287;  Baker  v.  Corey,  19 
Pickering,  496 ;  Knight  v.  The  N.  E.  Worsted  Co.,  2  Cushing,  273,  289  ; 
Allen  v.  McNew,  8  Humphreys,  46,  55;  &c.  If  however,  the  special  con- 
tract be  open,  and  there  be  no  act  of  fault  or  omission  on  the  part  of  the 
defendant,  indebitatus  assumpsit  will  not  lie  ;  Clark  v.  Smith,  14  Johnson, 
326.— It  was  held  by  Cowen,  J.,  in  Clark  v.  Fairchild,  22  Wendell,  576, 
that  where  there  is  a  contract  for  rendering  compensation  in  specific  articles, 
and  the  defendant  is  in  default,  indebitatus  assumpsit  will  lie  for  the  price 
of  the  thing  advanced;  this  may  be  so  where  there  is  an  antecedent  liabi- 
lity, and  an  agreement  to  accept  specific  articles  in  discharge  of  it,  if  ren- 
dered at  a  certain  time,  but  when  the  consideration  was  originally  advanced 
on  an  agreement  to  receive  specific  articles  again,  there  is  no  doubt  the 
declaration  must  be  special ;  Mitchell  v.  Gile,  12  New  Hampshire,  390 ; 
Weart  v.  Hoagland's  administrator,  2  Zabriskie,  518,  519.  See  Harrison 
V.  Luke,  14  M.  &  W.  139. 

2.  If  there  has  been  a  special  contract  which  has  been  altered  or  deviated 
from  in  particulars,  by  common  consent,  general  assumpsit  will  lie  when  the 
work  has  been  performed ;  and,  in  such  case,  if  the  original  contract  has 
not  been  wholly  lost  sight  of  in  the  work  as  executed,  the  rates  of  recom- 
pense fixed  by  it,  shall  be  the  measure  of  damages  as  to  those  parts  in 
which  it  can  be  traced  in  the  performance ;  and  for  the  new  or  extra  work, 
the  recovery  shall  be  upon  a  quantum  meruit ;  Bank  of  Columbia  v.  Pat- 
terson's Administrator;  Dubois  v.  The  Delaware  and  Hudson  Canal  Co., 
4  Wendell,  285,  see  S.  C.  12  id.  334,  and  14  id.  87;  Koon  v.  Greeman,  7 
id.  121;  Hollinshead  v.  Mactier,  13  id.  276;  M^Cormick  v.  Conolly,  2  Bay, 
401 ;  Wright  v.  Wright,  1  Littell,  179  ;  Morford  v.  Master  &  Ambrose,  3 
J.  J.  Marshall,  689  ;  Allen  v.  McNew,  8  Humphreys,  46,  55.  If,  however, 
the  deviation  has  been  occasioned  by  the  faulty  delay  or  neglect  of  the 
defendant,  whereby  the  plaintiff  has  incurred  greater  expense,  the  plaintiff 
is  not  bound  to  the  rates  in  the  contract,  but  may  recover  according  to  the 
reasonable  cost;  Merrill  v.  Ithaca  and  Owego  li.  R.  Co.  16  Wendell,  586. 

8.  If  there  has  been  a  spesial  contract  which  remains  unaltered,  and  the 
work  has  been  performed,  but  not  according  to  the  terms  of  the  contract,  so 
that  the  plaintiff  could  recover  nothing  in  a  special  assumpsit  on  the  con- 
tract, the  question  whether  he  can  recover,  in  a  quantum  meruit,  the  value 
which  the  work  is  of  to  the  defendant,  will  depend  substantially  upon  the 
question,  whether  the  work  done,  is  by  the  defendant's  consent  or  against  it. 
If  he  has  accepted  and  retained  the  work,  when  finished,  his  consent  is 
clear  :  if  he  has  rejected  the  performance  when  completed,  or  has  done 
nothing  by  which  he  adopts,  or  benefits  himself  of,  the  work,  still,  it  seems, 


40  smith's     LEADING     CASES. 

that  if  be  knew  of  the  altered  work  going  on,  and  did  not  dissent,  prohibit, 
or  stop  the  workman,  his  assent  is  to  be  presumed ;  for  when  the  defend- 
ant knows  that  the  plaintiif  is  going  on,  bona  fide,  under  an  honest  impres- 
sion that  he  is  entitling  himself  to  a  recompense,  it  is  fraud  in  him  to  lie 
by,  and  suffer  the  plaintiff  to  lose  his  labour,  and  then  get  the  work  for 
nothing ;  for  in  many  of  these  cases,  the  work  will  become  the  property  of 
the  defendant  necessarily ;  as  in  the  case  of  an  article  made  out  of  his 
materials,  or  a  house  built  upon  his  ground.  Such  seems  to  be  the  reason- 
able principle  recognised  in  Hayward  v.  Leonard,  7  Pickering,  181,  where 
the  subject  is  examined  with  candour  and  ability,  by  Parker,  C.  J. ;  con- 
firmed in  Smith  ct  al.  v.  The  First  Congregational  Meeting-house  in  Lowell, 
8  id.  178  ;  Snow  and  another  v.  Inhabitants  of  Ware,  1.3  Metcalf,  4.3  ;  Smith 
V.  Scotts  Ridge  School  District,  20  Connecticut,  313,  320;  S.  P.  Linning- 
dale  V.  Livingston,  10  Johnson,  3G;  Jewell  and  others  v.  Schroeppel,  4 
Cowen,  664 ;  Ladue  v.  Seymour  &  Wood,  24  Wendell,  60 ;  Smith  v.  Gu- 
gerty,  4  Barbour  S.  Ct.  615,  621 ;  Myrick  v.  Slason  et  al.,  19  Vermont, 
122,'  126;  Davis  v.  Fish,  1  Iowa,  406,  408;  Wadleigh  v.  Town  of  Tutton, 
6  New  Hampshire,  15;  dicta  in  Britton  v.  Turner,  id.  482;  and  in  Eldridge 
V.  Rowe,  2  Gilman,  92,  96;  Lomax  v.  Bailey,  7  Blackford,  599,  603  ;  and 
see  M'Intire  v.  Morris's  Administrators,  14  Wendell,  90;  Peltier  v.  Sewall, 

12  id.  386;  Preston  v.  Finney,  2  Watts  &  Sergeant,  53,  which  was  proba- 
bly general  assumpsit,  or  else  it  is  to  be  read  by  the  light  of  Harris  v.  Ligget, 
1  id.  301.  See  Chambers  v.  Jayues,  4  Barr,  39,  43.  But  it  is  the  assent 
or  acceptance  by  the  defendant,  which  is  the  real  ground  on  which  the  plain- 
tifi"'s  right  of  recovery  rests,  and  without  which  the  work  is  a  service  done 
without  request.  See  Simpson  v.  M'Donald,  2  Pike,  370;  Newman  v. 
McGregor,  5  Hammand's  Ohio,  349  ;  dicta  in  Jennings  v.  Camp,  13  John- 
son, 94,  97  ;  dicta  in  Harris  v.  Ligget,  and  in  Wood's  Executors  v.  Inger- 
soU,  5  Sergeant  &  Rawle,  101,  105.  It  is  decided  in  Hort  v.  Norton,  1 
M'Cord,  22,  that  if  one  having  completed  a  sepcial  contract,  perform  extra 
work,  however  valuable  or  important,  without  the  knowledge  of  defendant, 
he  can  recover  nothing ;  and  this  is  approved  in  Miller  v.  McCaffrey,  9 
Barr,  245,  249. 

4.  If  there  has  been  a  special  contract,  and  the  plaintifi"  has  performed  a 
part  of  it  according  to  its  terms,  and  been  prevented  by  the  act  or  consent 
of  the  defendant  from  performing  the  residue,  he  may  in  general  assumpsit, 
recover  compensation  for  the  work  actually  performed,  and  the  defendant 
cannot  set  up  the  special  contract  to  defeat  him;  Algeo  v.  Algeo,  10  Ser- 
geant &  Rawle,  235  ;  Hall  v.  Ripley,  10  Barr,  231 ;  Moulton  v.  Trask,  9 
Metcalf,  577;  Hoagland  &  others  v.  Moore,  2  Blackford's  Indiana,  167; 
Bannister  v.  Read,  1  Gilman,  100;  Selby  v.  Hutchinson,  adm'r,  4  id.  319, 
328  ;  Webster  v.  Enfield,  5  id.  298,  300 ;  Derby  et  al.  v.  Johnson  et  al.  21 
Vermont,  18;  Draper  v.  Randolph  &  Co.,  4  Harrington,  454;  Dubois  v. 
The  Delaware  and  Hudson  Canal  Co.;  See  Lockwood  v.  Barnes,  3  Hill's  N. 
y.  129,  and  notes. 

But  in  these  cases  of  prevention,  or  of  tender  and  refusal,  the  plaintiff 
has  a  right  of  action  on  the  special  contract,  prevention  or  refusal,  being 
equivalent  for  that  purpose  to  performance  ;  Pedan  and  another  v.  Hopkins, 

13  Sergeant  &  Rawle,  45,  47;  Shaw  v.  The  Turnpike  Co.,  2  Penrose  & 
Watts,  454,  461;  Singer  v.  M'Cormick,  4  Watts  &  Sergeant,  265,  267; 
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Stewart  v.  Walker,  2  Harris,  293  ;  Davis  v.  Ayres,  9  Alabama,  292  ;  Bccko- 
will  et  al.  V.  Baldniug,  12  id.  720,  727;  Martia  v.  Everett,  11  id.  375,  378; 

Costigan  v.  The  M.  &  H.  R.  H.  Co.,  2  Deuio,.610,  612;  but  in  this  case,  be 
must  declare  specially,  and  set  forth  the  readinesss,  or  tender  and  refusal,  or 
prevention ;  Moultou  v.  Trask ;  Pitkin  v.  Frink  and  another,  8  Metcalf,  12, 
17;  Algeo  v.  Algeo;  Alexander  v.  Hoifinan,  5  Watts  &  Sergeant,  382; 
dicta  in  Harris  v.  Ligget,  1  id.  301,  305;  Donaldson  v.  Fuller,  3  Sergeant 
&  Rawle,  505 ;  Phelps  et  al.  v.  Sheldon  et  al.,  13  Pickering,  50,  53 :  and 
the  measure  of  damages,  according  to  the  late  cases  is  not  the  whole  price 
agreed  to  be  paid,  but  the  actual  loss  sustained,  which  will  consist  of  the 
value  of  the  service  rendered,  and  the  damage  sustained  by  the  refusal  to 
allow  performance  of  the  rest  of  the  contract;  Shannon  y.  Comstock,  21 
Wendell,  457  ;  Hecksher  v.  M'Crea,  24  id.  304,  309;  Clark"  v.  Marsiglia,  1 
Denio,  317;  Wilson  v.  Martin,  Id.  602;  Spencer  v.  Halstead,  Id.  606; 
Boardman  Adm'r  v.  Keeler,  21  Vermont,  78,  84;  but  see  Fereira  v.  Sayres, 
5  Watts  &  Sergeant,  210.  It  is  in  fact  an  action  to  recover  damages  for  not 
being  permitted  to  perform  the  contract;  Wise  et  al.  v.  Chaney,  1  Grilman,  ' 
562,  564 ;  Derby  et  al.  v.  Johnson  et  al.  21  Vermont,  18,  22.  In  Cox  v. 
Adams,  1  Nott  &  M'Cord,  284,  and  Clancey  v.  Robertson,  2  Mills's  Consti- 
tutional, 404,  the  declaration  seems  to  have  been  general  :  but  those  cases 
appear  to  have  gone  upon  the  ground  that  the  whole  consideration,  viz.  the 
raising  of  the  crop,  was  substantially  performed.  See  M'Combs  v.  M'Ken- 
nan,  2  Watts  &  Sergeant,  216,  where,  in  covenant  a  waver  of  performance, 
or  acceptance  of  another  thing  as  performance,  was  held  equivalent  to  per- 
formance ;  but  there,  by  a  special  count,  the  waver  was  specially  set  forth, 
p.  217. 

5.  But  if  there  has  been  an  entire  executory  contract,  and  the  plaintiff 
has  performed  a  part  of  it,  and  then  wilfully  refuses,  without  legal  excuse 
and  against  the  defendant's  consent,  to  perform  the  rest,  he  can  recover 
nothing  either  in  general  or  special  assumpsit;  Faxon  v.  Mansfield  and  Hol- 
brook,  2  Massachusetts,  147;  Stark  v.  Parker,  2  Pickering,  267,  where  the 
subject  is  considered  at  length  by  Lincoln,  J. :  dictum,  S.  P.,  Brown  and 
others  v.  Vinal  and  others,  3  Metcalf,  533  ;  Rice  v.  Dwight  Manuf.  Co.,  2 
Cushing,  80,  87 ;  St.  Albans'  Steamboat  Co.  v.  Wilkins,  8  Vermont,  54 ; 
Mullen  v.  Wilkinson,  19  id.  503  ;  Kettle  v.  Harvey  &  Tr.,  21  id.  301,  304; 
Mullen  V.  Gilkinson,  19  id.  502;  Winn  v.  Southgate,  17  id.  355;  McMil- 
lans v.  Vanderlip,  12  Johnson,  165;  Jennings  v.  Camp,  13  id.  94;  Ket- 
chum  &  Sweet  V.  Everston,  id.  359,  365;  Reab  v.  Moor,  19  id.  337;  Lan- 
try  V.  Parks,  8  Cowen,  63 ;  Marsh  v.  Rulesson,  1  Wendell,  514 ;  Pierce  v. 
Schenck,  3  Hill's  N.  Y.  28 ;  McKnight  v.  Dunlap,  4  Barbour's  S.  Ct.  36, 
44;  Badgley  v.  Heald,  4  Gilman,  64,  67;  Eldridge  v.  Rowe,  2  id.  92,  98; 
Nesbit  et  al.  v.  Drew,  17  Alabama,  379,  382;  Shaw  v.  The  Turnpike  Co., 
2  Penrose  &  Watts,  451;  3  id.  445;  Harris  v.  Ligget ;  M'Dowell  &  others. 
Executors  of  Woods  v.  Ingcrsoll,  5  Sergeant  &  Rawle,  101 ;  Libhart  v. 
Wood,  1  Watts  &  Sergeant,  265  ;  Martin  v.  Schoenberger,  8  id.  367;  dicta 
in  Preston  v.  Finney,  2  id.  53,  55,  and  of  Gibson,  J.  in  Heck  v.  Shener,  4 
Sergeant  &  Rawle,  249 ;  Watkins  v.  Hodges  and  Lansdale,  6  Harris  & 
Johnson,  38.  But  prevention  by  sickness  from  performing  the  whole  con- 
tract, will  not  prevent  the  plaintiff  from  recovering  proper  compensation  for 
what  he  had  done;  Fuller  v.  Brown  and  another,  11  Metcalf,  440.     But 
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this  is  only  -where  the  contract  is  entire  and  indivisible,  and  by  the  nature 
of  the  agreement,  or  by  express  provision,  nothing  is  to  be  paid  till  all  is 
performed  ;  but  an  agreement,  embracing  several  particulars,  though  made 
at  one  time  and  about  one  aifair,  may  yet  have  the  nature  and  operation  of 
several  different  contracts.     "  When  an  agreement,"  said  Judge  Wasiiinq- 
TON,  in  Perkins  v.  Hart,  11  Wheaton,  237,  251,  <•  embraces  a  number  of 
distinct  subjects,  which  admit  of  being  separately  executed  and  closed,  it 
must  be  taken  distributively,  each  subject  being  considered  as  forming  the 
matter   of  a  separate  agreement  after  it  is  so  closed :"   and  it  was  held 
accordingly  in  that  case,  that  where  there  was  an  agreement  oblfging  the 
plaiutiif  to  many  services,  he  might,  on  the  complete  performance  of  one, 
maintain  indebiiatus  assumpsit.      It  seems  therefore,  that  if,  by  operation  of 
law,  (Sickels  and  others  v.  Pattison,  14  Wendell,  267,)  or  by  the  terms  of 
the  agreement,  certain  sums  became  due  upon  the  performance  of  certain 
separate  parts  of  the  work,  the  consideration  then  is  severable,  and  distinct 
legal  assumpsits  arise,  and  an  action  for  such  particular  sums  may  be  main- 
tained on  performance  of  such  parts  of  the  work.     And  in  construing  the 
consideration  as  entire  and  distributed,  the  law  will  be  guided  by  a  respect 
to  general  convenience  and  equity,  and  by  the  good  sense  and  reasonableness 
of  the  particular  case;  for  it  must  be  supposed  that  it  was  the  intention  of 
the  parties  that  such  construction  should  take  place  in  the  occurrence  of 
contingencies  not  contemplated  and  provided  for  at  the  making  of  the  con- 
tract.    See  Jones  v.  Dunn,  3  Watts  &  Sergeant,  109  ;  Ftobinson  v.  Green, 
3  Metcalf,  159;  Brown  and  others  v.  Vinal  and  others,  id.  533.     And  even 
though  the  consideration  and  the  contract  be  entire,  by  the  apparent  terms 
of  the  agreement,  yet  the  circumstances  may  be  such  as  to  entitle  the  plain- 
tiff in  law  to  recover  a  rateable  recompense  upon  partial  performance ;  for 
as  the   question  of  dependent   and  independent,  entire  promises,  depends 
wholly  on  intention  and  equity,  it  is  obvious  that  there  may  be  an  interme- 
diate class  of  cases,  where  partial  performance  entitles  to  partial  recovery, 
and  entire  performance  must  be  precedent  to  a  recovery  of  the  whole.     And 
in  relation  to  this  point,  a  highly  important  and  valuable  rule,  founded 
strongly  in  reason  and  justice,  is  established  in  Cunningham  and  another  v. 
Morrell,  10  Johnson,  203 — approved  in  Tompkins  v.  Elliot,  5  Wendell,  496, 
and  Bean  v.  Atwater  and  another,  4  Connecticut,  4,  and  in  M'Lurev.  Rush, 
9  Dana,  64^  where  2  Bibb,  15,  is  expressly  overruled — and  overruling  Sears 
V.  Fowler,  and  Havens  v.  Bush,  2  Johnson,  272,  387,  on  which  Craddock 
V.  Aldridge,  2  Bibb,  15,  was  decided — that  where  an  entire  work  is  to  be 
done  for  a  certain  sum,  of  which  parts  are  to  be  paid  at  fixed  periods,  during 
the  time  in  which  the  work  should  be  going  on,  here  the  performance  is 
neither  wholly  dependent,  nor  wholly  independent;  but  the  plaintifi"  may 
recover  an  instalment,  at  the  period  fixed,  by  showing  a  rateable  perform- 
ance, but  not  the  whole  until  performance  is  complete.     See  McKnight  v. 
Dunlop,  4  Barbour's   S.   Ct.  36,  46.     Wilhelm  v.   Caul,  and  Preston  v. 
Finney,  2  Watts  &  Sergeant,  26  and  53,  might  well  have  been  decided  upon 
this  principle,  for  in  both  of  them,  the  money  was  to  be  paid  as  the  work 
advanced.      The  main  difficulty  is  with   those   cases   in   which  the   parties 
have  not  expressed  all  the  particulars  of  their  contract,  as  to  times  of  pay- 
ment, &c.,  with  full  and  definite  precision.     The  case  of  a  servant  hiring 
himself  for  a  certain  period,  as  for  an  entire  year,  at  a  fixed  sum  for  the 
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year,  has  given  rise  to  a  difference  of  construction.  In  some  of  the  cases 
above  cited,  in  respect  to  entire  contracts,  (as  Lantry  v.  Parks,  Badgley  v. 
Heald,  &c.)  it  was  held  that  the  servant  is,  under  such  circumstances,  enti- 
tled to  nothing  until  and  unless  the  whole  year's  service  is  performed;  but 
in  most  or  all  of  the  cases  in  which  this  construction  was  put  upon  such 
agreements,  the  whole  sum  due  by  the  contract  was  small,  or  there  had  been 
considerable  payments  on  account :  and  the  court  would  perhaps  have  hesi- 
tated, if  the  case  had  come  before  them  of  a  servant  faithfully  performing 
his  duty  for  eleven  months  of  the  year  without  recompense,  and  then  aban- 
doning the  service.  The  law  is  best  administered,  when  it  enforces  equity 
and  disables  fraud.  Indeed,  Britton  v.  Turner,  6  New  Hampshire,  482, 
goes  so  far  as  to  decide  that  the  doctrine  of  entire  contracts  is  not  applicable 
to  such  cases,  and  that  the  servant  may  recover  compensation  for  the  time 
he  has  served :  and  though  many  suggestions  of  weight  are  made  in  the 
opinion  of  Parker,  J.,  in  that  case,  yet  no  clear  legal  distinction  is  attain- 
ed. It  is  believed  that  such  contracts  may  fairly  be  construed  so  as  to  come 
within  the  range  of  Cunningham  and  another  v.  Morrell :  and  that  the  court 
may  well  infer,  or  the  jury  find  from  the  general  and  known  practice  and 
usage  in  such  cases,  that,  though  the  contract  is  entire,  yet  the  compensa- 
tion is  payable  by  instalments  at  certain  periods,  as,  a  week,  month,  or 
quarter,  according  to  the  kind  of  service,  except  where  there  is  a  clear  under- 
standing that  nothing  shall  be  due  till  the  year  of  service  is  wholly  ended. 
The  servant  then  may  recover  a  rateable  recompense  for  what  service  he  has 
rendered,  and  the  master  will  have  his  cross  action  for  breach  of  the  entire 
contract:  and  thus  justice  will  be  reached,  and  no  legal  principle  disturbed. 
If  the  dicta  in  McMillan  v.  Vanderlip,  12  Johnson,  1G5,  167,  are  contra, 
the  distinction  in  Reab  v.  Moor,  19  id.  341,  favours  this  view,  provided  it 
can  be  inferred  to  be  the  understanding  of  the  parties  in  such  contracts  that 
partial  payments  are  to  be  made  at  certain  periods  during  the  year.  See 
Gray  v.  Murray,  3  Johnson's  Chancery,  167,  179.  In  Libhart  v.  Woods, 
1  Watts  &  Sergeant,  265,  it  is  decided  very  reasonably,  that  the  contract  of 
a  servant  is  so  far  entire,  that  embezzlement,  or  other  criminal  violation  of 
duty,  is  a  forfeiture  of  all  right  to  wages.  See  the  construction  put  upon 
a  contract  of  hiring  in  Hunt  v.  The  Otis  Company,  4  Metcalf,  464.  In 
Hartwell  v.  Jewett,  9  New  Hampshire,  249,  it  is  decided,  that  though  a 
servant  may  recover  in  quantum  meruit  for  partial  services  under  a  special 
hiring  for  a  year,  yet  that  the  action  cannot  be  maintained  until  the  time 
when  the  money  would  have  been  payable  under  the  special  contract  has 
expired.  In  Vermont,  the  courts  have  been  disposed  to  adopt  the  general 
principle,  that  in  cases  of  express  contract,  where  the  service  rendered  has 
been  of  some  value  to  the  defendant,  and  cannot  be  restored  or  made  pro- 
ductive to  the  plaintiff,  upon  a  rescission  of  the  contract,  there  may  be  a 
recovery  in  quantum  meruit,  for  a  partial  performance,  or  a  performance 
beside  the  terms  of  the  contract ;  Dyer  v.  Jones,  8  Vermont,  205 ;  Gilman 
et  al.  V.  Hall,  11  id.  510;  Booth  v.  Tyson,  15  id.  515.  A  partial  perfor- 
mance under  an  express  contract  where  entire  performance  has  been  pre- 
vented by  the  illness  of  the  plaintiff,  has  been  held  to  sustain  a  quantum 
meruit;  Seaver  v.  Morse,  20  id.  619. 

6.  If  the  special  contract  under  which  partial  service  is  performed,  be 
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void  or  voidable  and  voided,  it,  of  course,  cannot  be  set  up  to  defeat  the 
plaintilf's  quautum  meruit.     Moses  v.  Stephens,  2  Pickering,  332. 

It  has  been  stated  at  the  beginning  of  this  note,  that  where  there  has  been 
a  special  contract,  and  the  plaintiff''s  duty  has  been  executed  and  closed,  he 
may  either  declare  specially  on  the  contract,  or  maintain  general  assumpsit. 
It  is  important  to  observe  the  different  ground  on  which  these  two  actions 
rest,  and  the  difference  in  the  proceedings  to  which  they  give  rise.  The 
special  assumpsit  is  brought  upon  the  express  contract.  Unless  the  plaintiff 
can  show  that  he  has  fulfilled  with  legal  exactness  all  the  terms  of  the  con- 
tract, he  can  recover  nothing.  See  Morford  v.  Mastin  &  Ambrose,  6  Mon- 
roe, 609 ;  and  compare  with  it,  S.  C.  in  8  J  J.  Marshall,  89 ;  Taft  v.  The 
Inhabitants  of  Montague,  14  Massachusetts,  282;  Gregory  v.  Mack,  3 
Hill's  N.  Y.,  380.  But  if  his  performance  has  been  according  to  the  terms 
of  the  contract,  and  has  resulted  in  an  available  and  practicable  work  of  the 
kind  required,  so  that  the  plaintiff  is  capable  of  maintaining  his  special 
action  at  all,  he  is  entitled  at  common  law,  to  recover  the  whole  compensa- 
tion fixed  by  the  contract,  and  the  defendant  must  resort  to  a  cross-action, 
to  recover  damages  for  faults  in  the  manner  of  performance,  or  for  breaches 
of  a  warranty.  See  Everett  v.  G-ray  et  al.,  1  Massachusetts,  101,  where 
there  was  a  special  count.  It  is  true  that  in  such  case,  a  recovery  may  be 
defeated  by  proof  of  fraud,  for  fraud  vitiates  every  sale :  but  upon  a  con- 
tract of  sale,  where  performance  has  been  accepted,  the  defendant  cannot 
set  up  this  defence  unless  he  has  returned  the  article  or  given  notice  as 
soon  as  the  variance  is  discovered,  for  thereby  he  rescinds  his  acceptance  of 
the  performance  :  if  he  does  not,  he  cannot  set  up  this  defence,  for  the 
plaintiff  should  have  been  allowed  an  opportunity  to  make  other  use  of  the 
article,  and  the  defendant's  delay  and  silence  would  be  a  counter-fraud  in 
him ;  unless  he  can  show  that  the  plaintiff  could  not  possibly  have  been 
iqjured  by  the  non-return,  which  is  only  where  the  article  is  wholly  use- 
less :  therefore,  on  a  sale,  a  special  count  can  only  be  defeated  for  fraud, 
where  the  article  has  been  returned,  or  is  proved  to  be  wholly  worthless. 
Burton  V.  Stewart,  3  Wendell,  23G ;  Van  Epps  v.  Harrison,  5  Hill,  64; 
see  Thornton  v.  Wynn,  12  Wheaton,  183 ;  and  Kase  v.  John,  10  Watts, 
107. 

But  if  the  plaintiff,  having  executed  his  part  of  the  contract,  brings  gene- 
ral assumpsit,  the  ground  of  his  recovery  is  not  the  defendant's  special  con- 
tract or  promise,  but  he  rests  wholly  on  the  implied  legal  liability  of  the 
defendant,  to  recompense  him  for  a  service  which  has  been  done- at  defend- 
ant's request :  the  defendant  not  being  allowed  to  defeat  the  plaintiff  by 
setting  up  a  special  contract  which  he  himself  has  broken,  by  not  paying  at 
the  appointed  time.  The  nature  of  the  action,  and  the  legal  ground  of  the 
recovery,  therefore,  are  precisely  the  same  as  they  are  where  there  has  been 
in  fact  no  special  contract  at  all :  the  rule  that  the  plaintiff  cannot  recover 
beyond  the  rates  of  recompense  fixed  by  the  contract,  being  merely  a  rule 
of  evidence,  founded  not  only  upon  those  rates  being  necessarily  the  most 
reasonable  measure  of  values  in  the  particular  case,  but  upon  the  considera- 
tion that  the  defendant's  previous  request,  or  subsequent  acceptance,  which 
is  relied  upon,  was  conditioned  upon  the  charges  being  at  those  specified 
rates.     Accordingly,  it  results  necessarily  from   the  ground  and  nature  of 
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the  action,  that,  when  the  plaintiff  clechivcs  generally,  the  defendant  may 
show  in  reduction  of  damages,  everything  that  goes  directly  to  the  conside- 
ration, and  immediately  affe'cts  the  value  of  the  work :  for  the  assumpsit 
which  the  law  implies,  whether  in  quantum  meruit,  or  indebitatus,  is  always 
commensurate  with  the  actual  final  value  of  the  article  or  work.  This  prin- 
ciple in  respect  to  indebitatus  assumpsit,  is  decided  in  Heck  v.  Shener,  4 
Sergeant  &  Rawle,  249,  the  distinction  being  between  those  torts  or  breaches 
of  contract,  which  go  entirely  to  the  consideration,  and  those  which  are 
dehors,  and  collateral  to  it:  the  latter  not  being  admissible;  Gogel  v. 
Jacoby,  5  id.  117.  The  defendant  therefore  may  show  defects  in  the  work 
or  service,  and  if  the  plaintiff  refers  to  the  contract  as  evidence  of  the  fair 
price  of  the  work  or  article,  the  defendant  may  show  that  this  price  was 
based  upon  a  warranty  of  quality  which  has  proved  fals6  :  in  short,  from 
the  very  nature  of  the  claim  which  the  plaintiif  has  chosen  to  make,  the 
defendant  may  prevent  his  recovering  more  than  the  real,  inherent  value  of 
the  consideration.  This  is  not  an  anomaly  or  innovation  in  the  law;  at 
least,  the  law  has  necessarily  been  thus,  ever  since  it  has  been  settled  that 
general  assumpsit  is  maintainable  after  the  performance  of  a  special  con- 
tract :  it  is  evident  from  the  cases  cited  in  Basten  v.  Butter,  7  East,  479, 
and  notes,  that  Lord  Kenyon,  had  previously  more  than  once  ruled  the 
point  differently  from  Buller,  even  if  Broom  v.  Davis,  ruled  by  the  latter, 
was  not,  what  it  probably  was,  a  special  count;  and  Lord  Kenyon  was  not 
very  greatly  given  to  innovation.  The  cases  of  Mills  and  others  v.- Bain- 
bridge,  and  Temple  v.  M<Lachlan,  in  2  New  Reports,  136,  137,  accord 
entirely  with  the  distinction  above  noted;  the  neglects  there  complained  of, 
did  not  go  to  the  consideration  of  the  assumpsits  there  declared  upon,  the 
service  for  which  the  assumpsit  was  brought,  having  been,  in  both  cases, 
completely  performed;  but  were  collateral  torts.  In  this  country  it  may  be 
considered  as  perfectly  settled,  that  when  the  plaintiff  brings  general  assump- 
sit, when  there  has  been  a  special  contract,  the  defendant  may  give  in  evi- 
dence, in  reduction  of  damages,  a  breach  of  warranty,  or  a  fraudulent  mis- 
representation, without  a  return  of  the  article.  McAllister  v.  Reab,  4 
Wendell,  483,  affirmed  on  error,  in  8  id.  109;  Still  v.  Hall,  20  id.  51; 
Batterman  v.  Pierce,  3  Hill's  N.  Y.,  172 ;  Steigleman  v.  Jeffries,  1  Ser- 
geant &  Rawle,  477 ;  Culver  v.  Blake,  &c.,  6  B.  Monroe,  528 ;  Mixer  and 
another  v.  Coburn,  11  Metcalf,  559,  561 ;  &c.  In  like  manner,  defects  in 
the  work  or  article  must  be  given  in  evidence  if  this  form  of  action  be 
brought :  Grant  v.  Button,  14  Johnson,  377 ;  King  &  Mead  v.  Paddock,  18 
id.  141. 

It  is  true  that  in  New  York  a  different  view  of  this  subject  is  taken ; 
this  reduction  of  damages  from  breach  of  warranty,  or  defects  in  the  per- 
formance, is  not  put  upon  the  ground  of  failure  of  consideration,  and  is  not 
confined  to  general  assumpsit.  They  consider  this  practice,  which  they 
call  recoiqwient,  or  diminution  of  damages,  to  be  a  new  principle  of  law, 
founded  in  natural  equity,  and  different  not  only  from  set-off,  but  from  failure 
of  consideration  wholly  or  in  part;  and  it  is  admitted  both  where  the  count 
is  special  on  the  express  promise,  and  where  it  is  general  on  the  legal 
assumpsit.  See,  also,  Halchett  and  Brother  v.  Gibson,  13  Alabama,  588. 
In  Whitbeak  v.  Skinner,  7  Hill,  53,  the  principle  of  recoupment  is  said  to 
be,  that  in  actions  of  assumpsit  to  recover  damages  for  breach  of  an  agree- 
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ment,  the  defendant  may  set  up  under  proper  notice,  that  the  plaintiff  has 
violated  the  same  agreement,  and  then  defeat  a  recovery  for  more  than  the 
balance.  But  a  defence  by  way  of  recoupment  cannot  be  made  unless 
notice  of  it  has  been  given ;  The  Mayor,  &c.,  of  the  City  of  Albany  v. 
Trowbridge,  5  Hill,  71;  Barber  v.  Rose,  Id.  76;  Eldridge  v.  Mather,  2 
Comstock,  157.  In  Ives  &  M'Carty  v.  Van  Epps  &  Shattuck,  22  Wendell, 
155,  recoupment  or  diminution  of  damages,  for  defect  of  performance,  was 
decided  to  be  admissible,  in  an  action  of  covenant,  on  a  sealed  instrument, 
where  set-off  was  not  permissible,  and  where,  the  covenant  being  independent, 
failure  of  consideration  was  not  in  point;  and  the  same  thing  may  be  done 
in  case  of  fraud;  Van  Epps  v.  Harrison,  5  Hill,  64.  See,  also,  Nichols  v. 
Dusenbury,  2  Comstock,  284 ;  and  see  "Withers  ^  Greene,  9  Howard,  S. 
Ct.  214.  In  McCullough  v.  Cox,  6  Barbour's  S.  Ct.  387,  it  is  decided  that 
recoupment  is  only  a  reduction  of  damages,  and  cannot  be  pleaded  in  bar. 
It  is  also  decided  in  many  New  York  cases,  that  in  an  action  on  a  promis- 
sory note,  given  on  a  sale,  partial  failure  of  consideration  may  be  shown ; 
but  it  is  admitted,  in  those  cases,  that  the  practice  is  peculiar  to  that  state. 
It  is,  therefore,  to  be  considered,  that  reconpment  is  established  in  New 
York,  as  a  new  and  peculiar  principle,  applicable  alike  to  special  declara- 
tions on  express  promises  or  covenants,  and  to  declarations  in  a  general 
form.  This  innovation  appears  to  have  been  entirely  unnecessary;  the 
above-noted  distinction  between  special  and  general  assumpsit,  secures  the 
same  advantages,  and  is  grounded  on  old  and  familiar  principles.  By  this 
practice,  circuity  of  action  is  avoided;  the  promise  or  covenant  is  to  be  read 
as  dependent  on  the  warranty,  where  there  is  one,  or  upon  an  implied  war- 
ranty of  perfect  and  satisfactory  performance;  any  breach  of  which  will 
wholly  defeat  the  special  action  of  assumj^sit  or  covenant,  and  put  the  plain- 
tiff to  a  general  assumpsit.  The  true  notion  of  this  so-called  recoupment, 
appears  to  be  correctly  stated  in  Henning  v.  Vanhook,  8  Humphreys,  678, 
681,  as  applicable  only  to  an  action  of  indebitatus  assumpsit.  See,  also,  the 
remark  of  Harrington,  J.,  in  Draper  v.  Randolph  &  Co.,  4  Harrington, 
454,  456. 

The  confusion  and  obscurity  which  exist  in  the  books,  in  relation  to  this 
matter  of  special  and  general  assumpsits,  have  arisen  from  an  erroneous  ' 
impression  that,  when  there  has  been  a  special  contract,  and  the  plaintiff 
brings  general  assumpsit,  the  special  contract  of  the  defendant  is  in  some 
degree,  or  to  some  extent,  the  ground  of  the  plaintiff's  recovery.  This 
impression  arises  from  an  error  as  to  the  legal  nature  and  ground  of  general 
assumpsit,  which  rests  only  on  a  legal  liability  springing  out  of  a  considera- 
tion received :  and  the  difficulty  clears  away  if  it  is  kept  always  in  mind, 
that  in  no  case  in  which  general  assumpsit  is  brought,  though  there  may 
have  been  a  special  agreement,  does  the  plaintiff  legally  ground  his  claim 
at  all  upon  the  special  agreement  or  promise,  nor  derive  any  right  from  it, 
nor  make  it  any  part  of  his  case  :  he  proceeds  exclusively  upon  the  implied 
legal  engagement  or  obligation  of  the  defendant,  to  pay  the  value  of  services 
ordered  or  received  by  him.  In  special  assumpsit,  the  express  jiroraise  of 
the  defendant,  is  an  integral  essential  2>art  of  the  plaintiff's  right  and  of  his 
declaration,  Lecause  it  fixes  the  measure  of  damage  to  which  he  is  entitled  : 
but  in  general  assumpsit,  he  claims,  not  the  conventional,  but  the  legal 
measure  of  damages  belonging  to  the  consideration  which  he  proves,  and 
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that  is  the  actual  value  of  the  consideration ;  and  the  promise  or  express 
contract  can  have  no  weight  in  the  proceeding,  except  as  evidence  of  the 
fact  of  consideration  or  of  its  value.  Whenever,  therefore,  the  plaintiff 
brings  general  assunapsit,  he  grounds  his  claim,  not  upon  the  special  con- 
tract. But,  the  rule  of  law  is,  that  if  the  defendant  can  show  that  there  has 
been  a  special  contract  in  relation  to  the  matter,  he  will  defeat  the  plaintiff's 
general  assumpsit,  for  the  law  will  not  imply  a  promise  where  there  has 
been  an  express  one,  that  is  to  say,  where  there  has  been  a  conventional 
measure  of  damages,  foresettled  by  mutual  agreement,  the  plaintiff  shall  not 
cut  loose  from  it,  and  claim  the  legal  measure  of  damages.  There  are,  how- 
ever, some  cases,  in  which  the  courts  have  determined  that  the  defendant 
shall  not  be  allowed  to  set  up  the  special  contract  to  defeat  the  plaintiff's 
general  count;  and  these  are  the  cases  in  which  general  assumpsit  may  be 
maintained,  when  a  special  contract  exists.  For  example,  if  the  plaintiff 
has  performed  the  whole  of  his  work  according  to  the  contract  (as  originally 
made  or  subsequently  modified,)  and  the  defendant  has  not  paid  him  for  it 
according  to  his  duty  under  the  contract,  he  shall  not  be  permitted  to  defeat 
a  just  claim  by  setting  up  a  contract  which  he  himself  has  broken;  and  the 
law,  at  the  same  time,  secures  justice  to  him  by  receiving  as  evidence  of  the 
value  of  the  consideration  as  between  the  parties,  the  prices  agreed  to  be 
paid ;  and  this  embraces  the  first  and  second  classes  mentioned  in  this  note. 
In  the  third  class  of  cases  above-mentioned,  the  plaintiff  derives  no  right  from 
the  expj.*ess  contract,  he  grounds  his  claim  upon  the  consideration  rendered, 
and  the  defendant's  request  implied  from  his  acquiescence  or  acceptance : 
the  defendant  cannot  defeat  him  by  setting  up  the  express  contract,  for  that 
is  a  totally  different  contract  from  the  one  declared  on :  that  express  contract 
remains  untouched,  and  if  it  be  not  actually  waved  or  abandoned,  will  sus- 
tain an  action  by  the  defendant  for  the  breach  of  it.  It  is,  indeed,  sometimes 
said,  that  in  these  cases,  and  in  the  cases  above-mentioned  in  the  fifth  class, 
the  defendant  may  give  in  evidence  the  damages  he  has  sustained  by  the 
breach  of  the  express  contract,  in  reduction  of  the  plaintiff's  quantum  meruit: 
but  it  is  evident,  that  independent  of  statutes  of  set-off,  (on  which  Sickles  and 
others  v.  Pattison,  1-1  Wendell,  257,  and  Shaw  v.  Badger,  12  Sergeant  & 
Rawle,  275,  went,  and  also,  probably,  Wilhelm  v.  Caul,  and  Preston  v.  Fin- 
ney, 2  Watts  &  Sergeant,  26,  53,  for  the  pleas  are  not  stated,)  he  cannot ; 
but  must  resort  to  a  cross  action;  for  the  contracts  are  different,  and  the 
breach  of  contract  does  not  go  to  the  consideration ;  and  on  this  ground 
Sebastian  v.  Tompkins,  6  Littell,  198,  appears  to  have  gone ;  and  the  rea- 
soning in  Crowninshield  v.  Ptobinson  et  al.,  1  Mason,  93,  where  the  converse 
is  ruled,  accords  with  this;  and  the  decision  of  the  judges,  announced  by 
Lord  Ellenborough,  in  Farnsworth  v.  Garrard,  1  Campbell,  38,  39,  is 
express ;  that  the  plaintiff  shall  recover  in  quantum  meruit,  the  actual  value 
of  the  work,  "leaving  the  defendant  to  his  action  for  negligence  :"  it  is  true, 
the  court,  in  Hunt  v.  Thfe  Otis  Company,  4  Metcalf,  464,  appear  to  have 
thought  that  the  breach  of  contract  might  be  given  in  reduction  of  damages, 
and  the  dictum  in  Alexander  v.  Hoffman,  5  Watts  &  Sergeant,  382,  is  to 
same  effect;  as  also  are  the  dicta  in  some  other  cases.  The  subject  is  dis- 
cussed, in  Withers  v.  Greene,  9  Howard,  214 ;  approved  in  Van  Buren  v. 
Digges,  11  id.  461.  (The  case  of  Mondel  v.  Steel,  8  M.  &  W.  858,  pub- 
lished since  this  note  was  written,  is  a  direct  authority  for  the  opinion  here 
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expressed.  It  is  there  decided,  that  in  cases  of  goods  sold  and  delivered 
with  a  warranty,  and  work  and  labour,  and  goods  agreed  to  be  supplied 
according  to  a  contract,  it  is  competent  for  the  defendant,  when  sued  in  inde- 
bitatus assumpsit,  not  to  set  off,  by  a  proceeding  in  the  nature  of  a  cross 
action,  the  amount  of  damages  which  he  has  sustained  by  breach  of  the  con- 
tract, but  simply  to  defend  himself  by  showing  how  much  less  the  subject- 
matter  of  the  action  was  worth,  by  reason  of  the  breach  of  contract;  and 
that  to  the  extent  that  he  obtains,  or  is  capable  of  obtaining  an  abatement 
of  price  on  that  account,  he  must  be  considered  as  having  received  satisfac- 
tion for  the  breach  of  contract,  and  is  precluded  from  recovering  in  another 
action  to  that  extent;  but  no  more.)  In  the  fourth  class  above  noted,  of 
partial  performance  and  prevention  of  the  rest  by  the  defendant,  it  would 
be  obviously  unjust  to  allow  him  to  defeat  the  plaintiff  by  alleging  the  spe- 
cial agreement  which  he  has  violated  and  rejected  :  and  in  the  sixth  class, 
where  the  special  contract  is  not  legally  binding,  of  course  it  cannot  stand 
in  the  way.  But  in  both  of  these  cases,  and  in  the  fifth  class,  also,  where 
the  performance  has  been  but  partial,  it  would  seem  that  the  rates  of  recom- 
pense fixed  by  the  special  contract  cannot  be  in  all  cases  so  binding  upon 
the  parties,  as  in  the  first  and  second  cases  considered  above :  they  would 
be  prima  facie  evidence  ;  but  in  case  of  a  servant  hired  for  a  year,  and  dis- 
missed at  the  end  of  the  month,  or  dismissing  himself,  probably  the  jury 
would  be  authorized  to  find  greater  or  less  damages,  than  a  proportionable 
part  of  the  entire  recompense  upon  either  party  showing,  that  the  value  of 
the  services  received  was  more  or  less,  and  that  the  recompense  fixed  by  the 
contract  had  been  settled  upon  an  average  of  the  harder  periods  or  parts  of 
the  service  with  the  easier :  or,  in  case  of  a  contract  for  work  or  materials, 
it  might  reasonably  be  shown  that  the  prices  afiixed  by  the  contract  to  those 
specific  portions  of  which  had  been  executed,  were  arbitrary  prices  adjusted 
to  meet  an  arbitrary  valuation  of  other  work  or  materials  not  done  or  fur- 
nished :  and  this  meets  the  objection  in  M'Millan  v.  Vanderlip,  12  Johnson, 
167. 

The  general  principles  above-noted  as  to  general  assumpsit  where  there 
has  been  an  entire  or  partial  performance,  apply  equally  where  the  special 
contract  is  under  seal.  Jewell  v.  Schroeppcll,  4  Cowen,  564 ;  Allen  v. 
Jaquish,  21  Wendell,  629  ;  Myrick  v.  Slason,  et  al.,  19  Vermont,  122,  126; 
Munroe  v.  Perkins,  9  Pickering,  298,  &c. 

H.  B.  W. 
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*BICKERDIKE  v.   BOLLMAN.    [  *22  ] 

MICH.— 27  GEO.  3,  in  K.  B. 

[reported  1  T.  R.,  405.] 

A.,  a  creditor  of  B.  to  the  atnonnt  of  11.5Z.  3s.  8d.,  took  his  bill  for  20/.  on  C,  who 
hud  not  then,  nor  afterwards,  any  effects  of  B.  in  his  hands.  The  bill  when  due 
was  dishonoured,  and  no  notice  thereof  was  given  by  A.  to  B.  ;  still  A.'s  demand 
on  the  bill  was  not  discharged,  but  he  may  sue  out  a  commission  of  bankrupt 
against  B.,  and  his  debt  will  support  it. 

Case  for  money  had  and  received  to  and  for  the  use  of  the  bankrupt,  be- 
fore his  bankruptcy.  2d  count.  On  an  account  stated  with  the  bankrupt. 
3d.  For  njoney  had  and  received. to  and  for  the  use  of  the  phiintiffs  as  as- 
signees.    4th.  An  account  stated  with  the  assignees.     Plea,  non  assumpsit. 

This  cause  was  tried  at  the  last  assizes  for  the  county  palatine  of  Lancaster, 
before  Buller,  J.,  when  the  jury  found  a  verdict  for  the  plaintiffs,  subject 
to  the  opinion  of  this  court,  on  the  following  case : 

That  the  act  of  bankruptcy  was  committed  in  the  middle  of  August,  1784. 
That  in  the  month  of  August,  1784,  the  bankrupt  was  indebted  to  Greatrix 
and  Co.,  the  petitioning  creditors,  in  115^.  3s.  Sd.  That  on  the  15th  of 
September,  1784,  the  bankrupt  drew  a  bill  for  20?.  on  the  defendant,(a) 
"  who  then  until  the  time  of  the  bankruptcy,  and  of  the  bill  becoming  due, 
was  a  creditor  of  the  bankrupt,"  payable  to  Greatrix  and  Co.  two  months 
after  date,  and  paid  the  same  to  them  on  account  of  their  said  debt;  which 
bill  was  presented  for  payment  on  the  18th  of  November  following  and  dis- 
honoured. That  no  notice  of  the  non-payment  of  the  bill  was  ever  given  by 
Greatrix  and  Co.  to  the  *bankrupt,  or  left  at  his  house.  That  Greatrix  j-  ^^c^  -. 
and  Co.  received  the  bill  at  Manchester  on  the  24th  of  November,  L  "  J 
between  the  hours  of  eleven  and  twelve  at  noon ;  but  the  post  goes  from 
London  to  Manchester  in  three  days.  The  bankrupt  then  resided  at  Man- 
chester ;  but  in  general  secreted  himself,  and  particularly  on  market-days, 
after  the  20th  of  November,  on  which  day  a  commission  of  bankrupt  issued 
against  him,  and  he  was  declared  a  bankrupt  at  Manchester  under  that  com- 
mission, in  the  afternoon  of  the  24th  of  November,  but  at  what  hour  did  not 
appear;  and  that  commission  has  since  been  superseded.  Afterwards  an- 
other commission  was  issued  on  the  petition  of  Greatrix  and  Co. 

The  question  for  the  opinion  of  the  court  is,  whether  the  debt,  proved  to 
be  due  to  them  under  the  circumstances  above  mentioned,  is  sufficient  to 
support  that  commission  ? 

Chamhre,  for  the  plaintiff,  (after  observing  that  the  objection  which  had 
been  raised  to  the  petitioning  creditor's  debt  was,  that  the  bankrupt  was  to 

(a)  The  words  between  the  inverted  commas  were  added  by  the  court,  on  tlie  argument, 
with  the  consent  of  both  parties. 
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be  considered  as  discharged  from  the  bill  for  20/.  which  he  had  drawn  in 
favour  of  the  petitioning  creditor,  no  notice  having  been  given  to  the  bank- 
rupt of  the  bill's  having  been  dishonoured,)  made  three  questions  : 

1st.  That  no  notice  was  necessary  to  be  given  to  the  bankrupt  in  this 
case.  '2dlj.  That  even  if  notice  were  necessary,  it  had  virtually  been  given, 
odly.  That  it  was  not  competent  to  the  defendant  in  this  action  to  make  the 
objection. 

As  to  the  first,  notice  must  in  general  be  given ;  but  most  of  the  cases 
have  arisen  where  the  holder  has  given  indulgence  to  the  acceptor,  by  which 
he  is  considered  as  having  made  his  election,  to  look  to  the  acceptor  only 
for  payment.  The  reason  on  which  the  rule,  requiring  notice  to  be  given 
to  the  drawer,  is  founded,  is  on  a  supposition  that  he  may  have  eiFects  in 
the  hands  of  the  drawee,  and  that  he  ought  to  have  an  opportunity  of  reco- 
vering satisfaction  from  him ;  and  a  presumption  arises  that  the  drawer  will 
suffer  from  the  probable  insolvency  of  the  drawee,  in  consequence  of  the 
holder's  neglecting  to  give  notice.  But  in  this  case  that  presumption  is 
repelled  by  stating  that  the  bankrupt  was  a  debtor  to  the  drawee ;  therefore 
the  rule  does  not  apply.     By  an  ordinance  of  France,  (i)  the  drawer,  in 
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order  to  discharge  himself  from  the  payment  of  a  bill  *on  account  of 
his  not  having  had  notice  of  the  non-acceptance  by  the  drawee,  must 
show  that  he  had  effects  in  the  other's  hands  at  the  time  of  drawing.  The 
rule  requiring  notice  to  be  given  to  the  drawer  was  introduced  for  his  pro- 
tection, and  therefore  ought  not  to  be  abused  so  far  as  to  enable  him  to  do 
injustice. 

Secondly.  As  this  case  does  not  fall  within  the  reason  on  which  the  rule 
of  law  is  founded,  the  bankrupt,  not  having  had  effects  in  the  hands  of  the 
drawee  at  the  time  that  the  bill  was  drawn,  must  be  considered  as  having 
had  virtual  notice  that  the  bill  was  not  honoured.  Supposing,  however,  that 
the  rule  of  law  would  be  inflexible  in  an  action  on  the  bill  itself,  yet  the 
question  here  is  not  altogether  whether  the  drawer  can  be  resorted  to  on  the 
bill,  but  whether  the  circumstances  here  stated  extinguish  the  preceding 
debt.  But  it  has  been  repeatedly  held  that  the  mere  drawing  of  a  bill  of 
exchange  does  not  extinguish  the  preceding  debt. 

Thirdly.  The  case  of  Quantock  and  others  against  England(cy  is  decisive. 
On  a  question  whether  a  debt  barred  by  the  Statute  of  Limitations  was  suf- 
ficient to  found  a  commission  of  bankrupt  upon.  Lord  Mansfield  said,  "  The 
Statute  of  Limitations  does  not  destroy  the  debt;  it  only  takes  away  the 
remedy.  Here  the  debtor  himself  has  not  objected ;  he  has  submitted  to 
the  commission,  and  been  examined  under  it;  therefore  the  objection  does 
not  now  lie  in  the  mouth  of  a  third  person;"  and  he  said  that  Swain  and 
Wallinger(r?)  was  in  point.  In  this  case  the  notice  to  be  given  was  for  the 
benefit  of  the  bankrupt,  and  the  slightest  acknowledgment  would  be  consi- 
dered as  a  waiver  of  it. 

Buller,  J,  The  bankrupt  himself  could  not  waive  it  after  the  bankruptcy. 

Chanihre.  But  the  assignees  may  waive  it  for  the  purpose  of  supporting 
the  commission. 

Lau'j  contra.  The  debt  of  the  petitioning  creditor  being  reduced  under 

(b)  Postlethw.  tit.  Bills  of  Exchange,  16  and  77  art. 

(c)  5  Burr.  2628.     2  Black.  Rep.  702,  S.  C.  (d)  2  Stra.  746. 
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100/.  by  the  bankrupt's  drawing  the  bill  in  question,  is  as  much  discharged 
by  the  laches  of  the  holder  in  not  giving  notice  of  the  non-acceptance  of  the 
drawee,  as  by  actual  payment.  And  as  to  the  assignees  waiving  this  ob- 
jection, it  is  no  answer  in  the  present  action.  For  in  all  cases  where  ac- 
tions are  brought  by  the  assignees  of  a  banl{;rupt,  they  must  make  out  a 
clear  title,  which  they  *cannot  do  without  proving  a  legal  debt  of  the  r-  ^.^  -. 
petitioning  creditor ;  and  they  cannot  by  their  own  act  make  that  a  L  J 
good  debt  which  would  not  be  so  otherwise. 

As  to  notice  not  having  been  necessary  because  the  drawer  had  no  effects 
in  the  drawee's  hands,  that  goes  to  measuring  the  inconvenience  which 
would  result  in  every  particular  case  from  not  giving  notice.  But  the  court 
have  always  said  that,  whether  any  actual  change  of  circumstances  has  or 
has  not  taken  place,  or  whether  the  drawer  may  or  may  not  have  suffered 
from  the  negligence  of  the  holder  in  not  having  given  notice  in  due  time, 
it  is  a  strict  rule  of  law  introduced  for  the  sake  of  certainty,  and  that  the 
drawer  may  have  an  opportunity  of  resorting  to  the  drawee.  In  the  case 
of  Peach  and  Burgess,(e)  where  a  question  arose  upon  the  necessity  of  no- 
tice being  given  to  the  drawer,  it  was  contended  that  no  change  of  circum- 
stances had  taken  place,  or  probable  inconvenience  had  ensued,  from  want 
of  notice  ;  but  Lord  Mansfield  said,  it  was  a  strict  rule  of  law  that  notice 
should  be  given,  and  it  must  be  adhered  to  in  every  case.  This  ease  does 
not  come  within  the  rules  laid  down  in  the  case  of  Tindall  and  Brown,  or 
Medcalf  and  Hall,(/)  as  to  what  shall  be  deemed  sufficient  notice  of  non- 
payment or  non-acceptance;  because  here  there  was  no  notice  at  all.  It  was 
said  by  Lee,  in  arguing  the  case  of  Russell  and  Langstaff,((7)  and  not  denied 
by  the  court,  that  it  had  been  frequently  ruled  by  Lord  Mansfield  at  Guild- 
hall, that  it  is  not  an  excuse  for  not  demanding  payment  on  a  note  or  bill, 
or  for  not  giving  notice  of  non-payment,  that  the  maker  or  acceptor  has  be- 
come a  bankrupt,  as  many  ways  may  remain  of  obtaining  payment  by  the 
assistance  of  friends  or  otherwise. 

The  bill's  having  been  given  after  the  act  of  bankruptcy,  does  not  vary 
the  present  case;  because  a  debt  may  be  discharged  in  due  course  of  trade, 
either  by  payment  of  the  money  after  a  secret  act  of  bankruptcy,  or  by 
payment  of  the  bill,  or  by  dishonouring  it. 

With  regard  to  the  debt's  being  extinguished  by  taking  this  note  from 
the  bankrupt ;  by  3  &  4  Anne,  e.  9,  s.  7,  it  is  enacted,  that  "  if  any  person 
accept  a  bill  of  exchange  for  20/.  or  upwards,  in  satisfaction  of  any  former 
debt,  the  same  shall  be  accounted  a  full  and  complete  payment  of  p^op-i 
*sueh  debt,  if  such  person  accepting  of  any  such  bill  for  his  debt  L  "  J 
doth  not  take  his  due  course  to  obtain  payment  thereof  by  endeavouring  to 
get  the  same  accepted  and  paid,  and  make  his  protest  as  aforesaid,  either  for 
non-acceptance  or  non-payment  thereof."  Here  there  was  neither  protest 
nor  notice,  and  therefore  the  bill  must  be  considered  as  complete  payment. 

Chamhre,  in  reply,  was  stopped  by  the  court. 

AsJiurst,  J.  As  to  the  general  rule,  it  has  never  been  disputed,  that  the 
want  of  notice  to  the  drawer,  after  the  dishonour  of  a  bill,  is  tantamount  to 
payment  by  him.     But  that  rule  is  not  without  exceptions;  and  particularly 

(e)  Sittings  at  Guildhall,  cor.  Lord  Mansfield. 

C/)  Tr.  22  G.  3.  (g)  Dougl.  497. 
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in  the  case  mentioned  by  the  plaintiff's  counsel,  that  notice  is  not  necessary 
to  be  given  whore  the  drawer  has  no  effects  in  the  hands  of  the  drawee  ;(^«) 
for  it  is  a  fraud  in  itself,  and  if  that  be  proved,  the  notice  may  be  dispensed 
with.  In  this  case  it  appears,  that,  at  the  time  of  drawing  the  bill,  the 
drawer,  so  far  from  having  any  effects  in  the  hands  of  the  drawee,  was 
actually  indebted  to  him  to  a  large  amount. 

But  even  admitting  this  to  be  a  general  rule  without  any  exception,  it 
was  certainly  introduced  for  the  benefit  of  the  drawer.  Now  every  rule 
may  be  waived  by  the  person  for  whose  benefit  it  is  introduced.  Under  the 
circumstances  of  the  present  case,  the  drawer  must  be  considered  as  having 
waived  this  benefit,  because  the  commission  is  founded  on  that  creditor's 
debt,  between  whom  and'  the  drawer  this  transaction  has  happened ;  and  his 
submitting  to  it  is  a  waiver  of  the  want  of  notice,  and  an  admission  of  the 
debt;  which  admission  the  assignees  have  subsequently  confirmed  by  bring- 
ing this  action.  Therefore  I  think  that  as  the  bankrupt  himself  has  not 
chosen  to  take  advantage  of  it  by  moving  to  supersede  the  commission,  it 
does  not  lie  in  the  mouth  of  a  third  person  to  do  so. 

BuUcr,  J.  The  last  point  may  be  laid  entirely  out  of  the  case,  because, 
unless  the  objection  be  well  founded  in  the  case  of  the  bankrupt  himself,  it 
is  immaterial  to  consider  how  far  it  was  competent  for  a  third  person  to  take 
advantage  of  it.  The  case  of  Quantock  and  England  does  not  apply. 
There  the  question  was,  whether  a  third  person  should  be  permitted  to  avail 
j^„_  -,  himself  of  the  Statute  of  Limitations.  There  might  be  good  reasons 
L  -■  for  disallowing  it  in  *that  case,  because  the  debt  still  remained  in 
conscience.  But  here  the  question  is,  whether  there  was  a  sufficient  debt  to 
support  the  commission  at  the  time  when  it  issued. 

The  first  point  to  be  considered  is,  whether,  under  these  circumstances,  it 
was  necessary  to  give  notice  within  as  short  a  time  as  could  conveniently  be 
done,  that  the  bill  was  neither  accepted  nor  paid.  I  am  of  opinion  that  no 
such  notice  was  necessary.  On  the  second  trial  of  the  cause  of  Tindal  and 
Brown  before  me  at  Guildhall,  the  jury  told  me  they  found  their  verdict 
for  the  plaintiff  on  the  ground  that  it  had  not  appeared  from  the  evidence 
that  any  injury  had  arisen  to  the  party  from  want  of  notice.  In  consequence 
of  which,  upon  the  subsequent  trial,  I  told  the  jury  that  where  a  bill  was 
accepted,  it  was  prima  facie  evidence  that  there  were  effects  of  the  drawer 
in  the  hands  of  the  acceptor.  The  mistake  of  the  jury  on  the  former  occa- 
sion had  arisen  from  their  taking  it  for  granted  that  the  drawer  had  not  been 
injured  by  the  want  of  notice,  because  he  had  not  proved  it,  whereas  that  proof 
lay  on  the  plaintiff  to  produce.  And  upon  my  mentioning  this  matter  to 
the  court,  they  thought  that  if  there  were  no  effects  in  the  hands  of  the 
acceptor,  that  would  vary  the  question  very  much,  as  the  drawer  could  not 
be  hurt. 

The  law  requires  notice  to  he  given,  for  this  reason,  because  it  is  presumed 
that  the  hill  is  draicn  on  account  of  the  drawee's  having  effects  of  the  drawer 
in  his  hands  ;  and  if  the  latter  has  notice  that  the  hill  is  not  accepted,  or  not 
paid,  he  may  ivithdraiv  them  immediately.  But  if  he  has  no  effects  in  the 
other's  hands,  then  he  cannot  he  injured  for  icant  of  notice.-f     Soon  after  I 

(«)  Vid.  Gale  V.  Walsh,  5  T.  R.  239. 

t  See  Fitzgerald  v.  Williams,  6  Blng.  N.  C.  69. 
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sat  on  this  bench,  I  tried  a  cause  at  Guildhall,  on  a  bill  of  exchange  which 
was  either  drawn  or  accepted  by  a  person  residing  in  Holland,  and  a  full 
special  jury,  under  my  direction,  found  a  verdict  for  the  plaintiff,  notwith- 
standing no  notice  had  been  given  to  the  drawer  of  the  bill's  having  been 
dishonoured,  because  he  had  no  effects  in  the  hands  of  the  person  on  whom 
the  bill  was  drawn.  The  verdict  never  was  objected  to;  and  if  it  be  proved 
on  the  part  of  the  plaintiff  that  from  the  time  the  bill  was  drawn  till  the 
time  it  became  due,  the  drawer  never  had  any  effects  of  the  drawee  in  his 
hands,  I  think  notice  to  the  drawer  is  not  necessary ;  for  he  must  know 
whether  he  had  effects  in  the  hands  of  the  drawee  or  not ;  *and  if  he  r-^^Q  -i 
had  none,  he  had  no  right  to  draw  upon  him,  and  to  expect  payment  L  ~  J 
from  him;  nor  can  he  be  injured  by  the  non-payment  of  the  bill,  or  the 
want  of  notice  that  it  has  been  dishonoured.  On  these  grounds  I  think  the 
petitioning  creditor's  debt  was  sufficient  to  support  the  commission. 

Besides,  in  the  present  case,  as  the  plaintiff's  counsel  have  truly  argued, 
the  question  is  not,  whether  an  action  could  be  maintained  on  the  bill  itself, 
but  whether  the  want  of  notice  extinguishes  the  debt.  As  to  which  the 
case  is  this.  A.  not  having  any  effects  in  C's  hands,  draws  a  bill  of  ex- 
change for  lOOL  on  him,  in  favour  of  B.j  for  value  received.  Now  if  C. 
does  not  accept,  and  B.  does  not  give  notice  to  A.,  there  is  an  end  of  the 
bill.  Then  how  does  the  case  stand  ?  A.  has  100/.  of  B.'s  in  his  hands, 
without  any  consideration,  which  therefore  B.  may  undoubtedly  recover  in 
an  action  for  money  had  and  received. 
Per  Curiam. 

Let  the  Postea  be  delivered  to  the  plaintiffs. 


So  too  in  Goodall  v.  Dolley,  1  T.  R. 
712,  in  which  case  the  action  was  brought 
against  the  payee,  Buller,  J.,  intimated 
that,  had  the  action  been  against  the 
drawer,  the  case  would  have  been  go- 
verned by  Bickerdike  v.  Bullman.  And 
in  Rogers  v.  Stephens,  2  T.  R.  713,  the 
decision  was  partly  founded  on  Bicker- 
dike  v.  BoUman,  which  Grose,  J.,  said 
had  been  well  considered ;  and  in  Ligge 
V.  Thorpe,  12  East,  171,  an  action  was 
brought  by  the  indorsee  against  the 
drawer  of  a  foreign  bill  drawn  on  one 
VVyatt ;  the  declaration  negatived  ef- 
fects in  the  hands  of  the  drawee  or  any 
consideration  for  the  bill.  It  appeared 
at  the  trial  that  the  defendant  had  no 
effects  in  Wyatt's  hands,  and  that  the 
latter  had  therefore  refused  to  accept, 
but  that  Wyatt  was  one  of  the  execu- 
tors of  a  person  called  Weeks,  and  that 
Week's  executors  had  desired  the  de- 
fendant to  employ  the  payee  of  this  bill 


to  do  some  work  on  Week's  property; 
and  the  defendant  therefore  drew  this 
bill  on  VVyatt  to  settle  with  the  payee. 
Wyatt  denied  that  he  had  assets  to  pay 
the  bill.  The  only  question  was,  whe- 
ther a  protest  of  non-acceptance  was 
necessary;  Lord  Ellenborough  thought 
not,  and  the  plaintiff  had  a  verdict;  and 
on  a  motion  for  a  new  trial,  the  whole 
court  thought  the  case  governed  by 
Bickerdike  v.  BoUman,  and  discharged 
the  rule.  Claridge  v.  Dalton,  4  M.  &. 
S.  226,  is  another  strong  exemplification 
of  this  doctrine.  There  the  drawer  of 
a  bill  had  no  effects  in  the  hands  of  the 
drawee,  but  had  supplied  him  with 
goods  upon  a  credit  which  would  not, 
however,  expire  till  long  after  the  bill 
would  become  due.  He  was  held  not  to 
be  entitled  to  notice  of  its  dishonour. 
"The  case  of  Bickerdike  v.  Bollman," 
said  Mr.  J.  Bay  ley,  "has  established, 
and,  I  am  disposed  to  tliink,  rightly,  that 
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a  party  wlio  cannot  be  prejudiced  by 
wantof  notice,  sliall  not  be  entitled  tore- 
quire  it."  In  analogy  to  the  rule  which 
dispenses  with  notice  in  such  cases  as 
the  above,  it  has  lately  been  held,  that 
it  is  unnecessary  as  against  the  drawer 
to  present  such  a  bill  on  the  day  of  its 
becoming  due.  Terry  v.  Parkes,  6  A. 
&  E.  502. 

But  even  in  the  very  cases  in  which 
Bickerdike  v.  Bollman  has  been  acted 
upon,  it  has  been  declared,  that  the  rule 
established  in  that  case  must  not  be  ex- 
tended.    In  Claridge  v.  Dalton,  Mr.  J. 
Le  Blanc  went  so  far  as  to  regret  that 
any  such  decision  had  ever  taken  place, 
[nnJ  see  the  judgment  delivered  by  Mr. 
Buron  Parke  in  Carter  v.  Flower,  16 
Ai.  &  W.  743.]     Accordingly  it  has  been 
,  ^oq  -I  settled  that  the  drawer  is  entitled 
'-        J  *to  notice,  though  he  had  no  ef- 
fects in  the  drawee's  hands  when  the 
bill  was  drawn  or   became  due,  if  he 
had  effects  on  their  way  to  the  drawee, 
Ruckerv.  Ililler,  3  Camp.  217;  IG  East, 
43.     So  it  was  laid  down  by  Lord  Eldon 
in  a  case  of  bankruptcy,  that,  "  if  a  bill 
were  accepted  for  the  accommodalion 
of  the  drawer,  and  there  were  nothing 
but  that  between   them,  notice  would 
not  be  necessary,  the  drawer  being,  as 
between  him  and  the  acceptor,  first  lia- 
ble: but  if  bills  were  drawn /or  the  ac- 
commodation of  the  acceptor,  the  trans- 
action being  for  his  benefit,  there  must 
be  notice  without  effects ;  and  if,  in  the 
result  of  various  dealings,  the  surplus 
of  accommodation   is  on   his  side,  he  is, 
with  regard  to  the  drawer,  in  the  situa- 
tion of  an  acceptor  having  effects,  and 
the  failure  to  give  notice  may  be  equally 
detrimental."     Exp.    Heath,  2  Ves.  & 
Bea.  240;  2  Rose,  141.     And  this  rule 
thus  laid  down  by  Lord   Eldon,  extends 
to  cases  where  the  drawer  has  reason  to 
expect  that  some  third   party  will  pro- 
vide for  the   payment  of  the   bill;  thus 
in  Corey  v.  Scott;  3  B.  &  A.  619,  where 
the  bill  was  drawn  and  accepted  for  the 
accommodation  of  the  first  indorsee,  the 
drawer  was  held   to  be   entitled   to  no- 
tice :  and  the  same  point  was  decided 
in  Norton  v.  Pickering,  8  B.  &  C.  610. 
And  the  same  rule  prevails  though  the 
person  expected  to  provide  funds  be  not 
a  party  to  the  bill,  Lafilte  v.  Slatter,  6 
Bingh.  623.     If  the  drawer  have  funds 
in  the  drawee's  hands  sufficient  to  meet 
the  bill,  even  in  part,  though  not  wholly, 
he    is  entitled   to  notice,  Thackray  v. 
Blackett,  3  Campb.  164.     If  the  drawer 


have  made  a  provision  to  have  funds  in 
the  drawee's  hands  to  meet  the  bill,  he 
has  a  right  to  notice,  though  the  funds 
may  not  have  actually  arrived   there, 
Robins  v,  Gibson,  3  Campb.  334.     And 
if  the  drawer  had  effects  at  the  time 
when  the  bill  was  drawn,  ho  does  not 
lose  his  right  to  notice,  although  before 
the    lime   of    payment    he    may   have 
ceased  to  have  any,  Orr  v.  Magcnnis,  7 
East,  359,  or  was  indebted  to  the  drawee 
in  a  larger  sum,  Blackhan  v.  Doren,  2 
Campb.  503.     These  are  strong  cases, 
especially  Orr  v.   Magennis,  for  there 
the  drawer  could,  at  the  time  when  it 
fell  due,  have  had  no  reasonable  expecta- 
tion  that  the  bill   would  be   paid,  and 
could  have  sustained  no  prejudice  from 
the  want  of  notice;    so  that  that  case 
may  be  considered  as  going  the  length 
of  deciding  that  if,  at  any  time  after  the 
bill  was  issued,  the  drawer  could  have 
reasonably  expected    that  it  would  be 
paid,  he  has  a  right  to  notice.     Thus  in 
Hammond  v.   Dufresne,  3  Campb.  145, 
it  was  held  unnecessary  that  the  effects 
should  be  in  the  drawee's  hands  when 
the  bill  was  drawn,  if  they  were  there 
before  it  became  due.     Although  it  was 
said  by  Mr.  J.  Bayley,  in  Claridge  v. 
Dalton,  as  above  stated,  "that  a  party 
who  cannot  be  prejudiced   by  want  of 
notice,  shall  not  be  entitled  to  require 
it,"  still  the  application  of  this  dictum 
must  be  confined  to  the  particular  de- 
scription of  case  then  before  the  court; 
for  we  have  seen  that  it  does  not  extend 
to  such  a  case  as  Orr  v.  Magennis.    So, 
too,  it  is  difficult  to  conceive  how  the 
drawer  can  be  prejudiced   by   want  of 
notice  where  the  drawee  has  become 
bankrupt  or  notoriously  insolvent.    Yet, 
in  both  these  cases,  he  is  unquestionably 
entitled  to  it.    See  Russell  v.  Langstaffe, 
Dougl.  497,  515,  referred  to  in  the  text; 
Esdaile  v.  Sowerby,  11   East,  114;  and 
in  Dennis  v.  Morrice,  3  Esp.  1-58,  Lord 
Kenyon  refused  evidence  tendered  for 
the  purpose  of  showing  that  the  drawer 
was  not   prejudiced  by  want  of  notice. 
In  fact,  to  use  the  words  of  the  Lord  C. 
J.  and   Mr.  J.  Bosanquet,  in   Lafitte  v. 
Slatter,  6  Bingh.   627,  "Bickerdike  v. 
Bollman  is  an  excepted  case,  the  princi- 
ple of  which  is  not  to  be  extended." 

It  seems,  however,  from  the  expres- 
sions of  the  court  in  the  late  case  of 
Fitzgerald  v.  Williams,  6  Bingh.  N.  C. 
69,  that  in  fleadinfr,  the  want  of  notice 
is  prima  facie  sufficiently  excused  by 
showing:  that  there  were  no  funds  in  the 
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drawee's  hands;  and  it  was  decided 
there,  tliat  where  the  declaration  avers 
tliat  there  were  no  funds  in  the  drawee's 
hands,  nor  any  consideration  for  the  ac- 
ceptance, and.  that  the  defendant  sus- 
tained no  damage  from  the  want  of  no- 
lice,  it  lies  upon  the  defendant  to  prove 
damage  if  any  resulted. 

As  to  the  mode  of  pleading  circum- 
stances relied  on  for  the  purpose  of  ex- 
cusing want  of  notice,  see  the  last-men- 
tioned case  of  Fitzgerald  v.  Williams; 
Kemble  v.  Mills,  9  Dowl.  446;  1  M.  & 
Gr.  757;  Legge  v.  Thorpe,  12  East, 
171 ;  Burgh  v.  Legge,  5  M.  &  W,  418. 
[Tiiomas  v.  Fenton,  16  L.  J.  Q.  B.  362. 
But  the  circumstances  which  would 
amount  to  a  sufficient  excuse  for  want 
of  notice  as  against  the  drawer,  will 
not  always  excuse  want  of  notice  to  an 
indorser.  Where  an  action  was  brought 
by  the  indorsee  of  a  promissory  note 
against  the  indorser,  to  whom  it  had 
been  indorsed  by  the  payee,  the  declara- 
tion alleged,  that  neither  at  the  time 
the  note  was  made,  nor  afterwards  and 
before  it  became  due,  nor  when  it  be- 
came due  and  on  presentment  for  pay- 
ment,  had    the   maker  or   payee    any 


effects  of  the  defendant  in  his  hands, 
nor  was  there  any  consideration  or  value 
for  the  making  of  the  note,  of  the  pay- 
ment thereof,  or  its  indorsement  by  the 
payee  to  the  defendant,  and  that  the  de- 
fendant had  not  sustained  any  damage 
by  reason  of  his  not  having  had  notice 
of  the  non-payment  of  the  note;  it  was 
held  that  as  against  an  indorser,  \.\\e  de- 
claration did  not  state  a  sufficient  ex- 
cuse of  want  of  notice  of  dishonour,  as 
it  was  consistent  with  the  averments  in 
the  declaration,  that  the  note  might 
have  been  indorsed  by  the  defendant  for 
the  accommodation  of  a  prior  party,  in 
which  case  the  defendant  would  be  en- 
titled to  notice  of  dishonour,  Carter  v. 
Flower,  16  M.  &.  W.  743.  Where  no 
notice  has  been  given  al  any  time,  the 
excuse  must  be  set  out  on  the  record,  if 
it  has  been  given,  but  at  a  time  which 
would  be  too  late  in  the  usual  course, 
the  matter  of  excuse  might  probably  be 
used  to  shew  that  it  was,  under  the  cir- 
cumstances, in  reasonable  time;  Judg. 
rnent,  S.  C.  See  where  the  indorser 
was  held  not  to  be  entitled  to  notice, 
.  Corney  v.  Mendez  da  Costa,  1  Esp. 
302.] 


The  general  principle,  that  the  contract  of  the  drawer  and  of  an  indorser 
of  a  bill,  is  conditional,  and  that  demand  must  be  made  and  notice  given,  or 
due  diligence  as  to  both  be  used,  in  order  to  make  the  drawer  or  indorser 
liable,  is  firmly  established  in  this  country.  See  Berry  v.  Robinson,  9 
Johnson,  121;  Buch  v.  Cotton,  2  Connecticut,  126;  M'Kinney  v.  Craw- 
ford, 8  Sergeant  &  Rawle,  351,  357. 

The  exception  supposed  to  be  recognised  in  the  principal  case — viz., 
■where  the  bill  has  been  drawn  without  funds  in  the  drawee's  hands — has, 
obviously,  been  greatly  modified  in  the  later  English  cases,  but  without  the 
ascertaining  of  any  clear  principle  or  reason.  The  subject  is  examined  by 
SLvRSHALL,  Ch.  J.,  in  French's  Executrix  v.  The  Bank  of  Columbia,  4 
Cranch,  141 ;  and  it  is  there  determined,  that  the  true  construction  of  the 
case  of  Bickerdike  v.  Bollman,  and  those  cases  which  followed  it,  is,  "  that 
a  person  having  a  right  to  draio  in  consequence  of  engagements  between 
himself  and  the  drawee,  or  in  consequence  of  consignments  made  to  the 
drawee,  or  from  any  other  cause,  ought  to  be  considered  as  drawing  upon 
funds  in  the  hands  of  the  dravi'ee,  and  therefore,  as  not  coming  within  the 
exception  to  the  general  rule :"  Notice,  therefore,  is  to  be  dispensed  with, 
only  in  those  cases,  where  "  at  the  time  of  drawing,  the  drawer  has  no 
reason  to  expect  that  his  bill  will  be  paid."     This  principle  is  confirmed  in 
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the  same  form,  in  Robinson  v.  Ames,  20  Johnson,  140,  150;  Van  Wart  v. 
Smith  and  Holly,  1  Wendell,  219,  227;  Cathell  v.  Goodwin,  1  Harris  & 
Gill,  468;  Stanton  et  al.  v.  Blossom  et  al.,  14  Massachusetts,  IIG;  Grosve- 
nor  V.  Stone,  8  Pickering,  79;  Hill  v.  Norris,  2  Stewart  &  Potter,  114; 
Yongne  v.  KufF,  3  Strobhart,  311,  313;  IJloodgood  v.  Hawthorn,  9  Curry, 
125  ;  and  in  Hopkirk  v.  Pago,  2  Brockenbrough,  21,  the  English  cases  are 
again  reviewed  by  Marshall,  Ch.  J.,  and  in  Pickius  v.  Beal,  10  Peters, 
574,  by  Baldwin,  J.,  and  the  same  rule  established.  This  rule,  it  will  be 
observed,  mivkes  fraud  the  reason  and  limit  of  the  exception;  and  there  can 
be  but  little  doubt,  that  this  is  the  true  ground  of  it.  See  Farmers'  Bank 
V.  Vanmeter,  4  Randolph,  553.  Although  the  fact  of  drawing  without 
funds,  would,  without  more,  show  fraud,  (sec  Fotheringhara  v.  Ex'ors  of 
Price,  1  Bay,  291 ;  Baker  v.  Gallagher,  1  Washington,  C  C  461 ;  Read  v. 
Wilkinson,  2  id.  514 ;  Dickins  v.  Beal,  10  Peters,  574,)  yet  it  is  not  con- 
clusive of  it,  (see  Crugcr  v.  Armstrong  and  Barnewall,  3  Johnson's  Cases, 
5  ;)  the  substantive  ground  of  the  exception  is  fraud :  Franklin  v.  Vander- 
pool,  1  Hall,  78.  The  amount,  therefore,  of  the  principle  of  Bickerdike  v. 
Bollman,  as  defined  by  the  American  cases,  is,  that  demand  or  notice  is  not 
necessary,  where  the  drawing  and  delivering  of  the  bill  is  fraudulent. 

There  arc  some  other  cases  in  which  demand  and  notice  are  not  requisite 
to  charge  the  drawer  or  indorser ;  but  a  little  attention  will  show,  that  all 
of  them  are,  in  like  manner,  cases  of  fraud;  they  arc  cases,  where  though 
the  drawing  and  issuing  of  the  bill  is  not  friiudulent,  yet  the  rejection  of  the 
bill  by  the  drawee  is  caused  by  the  act  of  the  drawer  or  indorser,  and  the 
leaving  of  it  in  circulation  to  be  presented  to  the  drawee,  is,  therefore,  a 
fraud  upon  the  holder.  This  principle  of  exception  will  include  three  cases  : 
1.  Where  funds  are  intercepted  or  withdrawn  after  the  bill  is  issued,  and 
the  bill  is  fraudulently  left  unprotected,  Valk.  v.  Simmons,  4  Mason,  112; 
Eichelberger  v.  Finley  and  Vanlear,  7  Harris  &  Johnson,  381 ;  dicta  in 
Harker  v.  Anderson,  21  Wendell,  372  ;  SutcliflPe  and  Bird  v.  M'Dowell,  2 
Nott  &  M'Cord,  251;  Lilley  v.  Miller,  id.  257;  and  the  case  of  Edwards 
and  Haig  v.  Moses,  2  id.  433,  indicates  that  if  the  withdrawing  of  the  funds 
after  a  check  is  issued,  is  the  accidental  and  not  fraudulent  result  of  the 
drawer's  act,  he  is  entitled  to  notice,  but  it  would  seem  more  reasonable, 
that  the  drawer  should  be  visited  with  all  the  consequences  of  his  own 
acts,  and  be  taken  to  have  intended  all  its  results.  2.  Where  the  bill  is 
drawn,  or  note  made  for  the  accommodation  of  the  drawer  or  indorser,  and, 
by  the  agreement  of  the  parties,  it  is  his  duty  to  take  it  up;  dictum  in 
French's  Executrix  v.  Bank  of  Columbia,  4  Cranch,  160 ;  dictum  in  Agan 
V.  M'Manus,  11  Johnson,  180  ;  Reid  v.  Morrison,  2  Watts  &  Serjeant,  401; 
Hoffman  and  Scton  v.  Smith,  1  Caines,  157;  dictum  in  Holland  v.  Turner, 
10  Connecticut,  308.  3.  Where  by  valid  agreement  and  arrangement  after 
the  bill  is  drawn,  the  drawer  or  indorser  is  bound  to  take  it  up,  so  that  his 
leaving  it  to  be  demanded  of  the  drawee,  after  such  an  arrangement,  is  a 
fraud  upon  the  holder;  Bond  and  others  v.  Farnham,  3  Massachusetts,  170, 
&c.      (See  infra.) 

The  whole  principle  of  exception,  then,  appears  to  be,  that  where  the 
non-acceptance  or  non-payment  of  the  bill  is  caused  by  the  fraudulent  act  of 
the  drawer  or  indorser,  or,  in  other  words,  where  the  drawing  or  issuing  of 
the  bill,  or  the  leaving  it  to  be  presented,  is  a  fraud  in  any  party  liable  on 
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the  bill,  such  fraudulent  party  is  not  entitled  to  notice :  and  it  is  believed, 
that  there  are  no  other  exceptions  to  the  general  rule  requiring  demand  and 
notice. 

In  some  of  the  cases,  the  rule  is  stated  to  bo,  that  notice  is  excused  when- 
ever the  drawer  or  indorser  could  not  possibly  be  injured  by  the  want  of  it ; 
Commercial  Bank  of  Albany  v.  Hughes,  17  Wendell,  94 ;  but  practically 
that  amounts  to  the  same  thing;  for  there  is  always  in  law  a  possibility  of 
being  injured  by  the  want  of  notice,  and  the  law  will  qever  refuse  to  take 
notice  of  that  possibility,  except  in  case  of  a  fraudulent  drawer  or  indorse!". 
The  well-settled  principles,  that  bankruptcy  or  notorious  insolvency  of  the 
drawee  will  not  excuse  notice — that  having  actual  knowledge  will  not  excuse 
regular  legal  notice — and  that  the  holder  neglecting  to  give  notice  is  not 
permitted  to  show,  that  no  injury  has,  in  fact,  been  sustained — all  which 
points  are  settled  beyond  the  possibility  of  question,  clearly  show  that  the 
application  of  the  fixed  rule  as  to  notice  is  no  longer  affected  by  what  may 
once  have  been  the  reason  for  it. 

In  some  of  the  cases,  also,  it  is  stated  that  if  the  drawee  assigns  his  pro- 
perty to,  or  indemnifies,  an  indorser,  that  indorser  is  not  entitled  to  notice ; 
Mechanics  Bank  of  New  York  v.  Griswold,  7  Wendell,  165  :  but  an  exami- 
nation of  the  decided  cases  will  show  that  the  ground  and  reason  of  this 
exception  is,  not  the  assignment  or  indemnity,  but  the  indorser's  engage- 
ment to  provide  for  the  bill,  which  induced  the  assignment  or  indemnity  to 
be  made :  it  is  the  indorser's  agreement  to  take  up  the  bill,  whereby  he  in 
efi'ect  becomes  the  payor,  and  in  consequence  of  which  it  is  a  fraud  in  him 
to  leave  payment  to  be  demanded  of  the  drawee,  and  not  the  mere  indem- 
nity, that  is  the  substantive  ground  and  legal  cause  of  the  exception.  The 
first  case,  on  which  all  the  others  have  been  decided,  is  Bond  et  al.  v.  Farn- 
ham,  5  Massachusetts,  170.  In  this  case,  the  indorser  of  some  notes  received 
an  assignment  of  all  the  propercy  of  the  maker,  and  there  were  other  facts 
in  the  case  :  the  court  decided  that  "  under  the  circumstances  of  this  case, 
the  defendant  had  no  right  to  insist  on  a  demand  upon  the  maker.  As  he 
bad  secured  all  the  maker's  property  for  the  express  purpose  of  meeting 
this  and  his  other  indorsements,  he  must  be  considered  as  having  waived  the 
condition  of  his  liability,  and  as  having  engaged  with  the  maker,  on  receiv- 
ing all  his  property  to  take  iip  Ms  notes."  Barton  v.  Baker,  1  Sergeant 
&  Rawle,  334,  goes  upon  the  same  principle  :  the  defendant  had  indorsed 
a  note  made  by  a  partnership,  and  a  few  months  before  it  was  due  he 
received  from  one  of  the  partners  "  an  assignment  of  his  whole  estate,  for 
the  purpose,  among  other  things,  of  indemnifying  him  against  his  indorse- 
ments. Now,''  said  Tilghman,  C.  J.,  "by  the  taking  of  this  assignment, 
it  is  not  unreasonable  to  presume,  that  the  defendant  took  upon  himself  the 
payment  of  the  indorsed  notes,  especially,  &c. ;  I  therefore  agree  with  Bond 
V.  Farnham :"  in  this  case  it  was  also  decided  that  the  insolvency  of  the 
maker,  known  to  the  indorser,  did  not  excuse  demand  and  notice.  Durham 
V.  Price,  5  Yerger,  300,  was  a  suit  by  holder  against  indorser,  where  the 
maker  had  "  placed  in  the  hands  of  the  indorser,  property  fully  sufficient 
to  indemnify  him,  and  the  indorser  promised  to  -pay  the  note"  and  this  was 
held  to  dispense  with  the  necessity  of  notice.  Brunson  v.  Napier,  1  id.  199, 
decides  that  partial  indemnity,  without  such  promise,  is  ineffectual :  (but 
that  an  assignment  of  part  of  the  maker's  estate,  under  circumstances,  to 
Vol.  II. — 5 
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show  an  engagement  by  the  indorser  to  take  up  the  bill,  will  excuse  demand 
and  notice,  is  tlie  point  decided  in  Barton  v.  Baker,  is  asserted  in  Bond  ct 
al.  V.  Farnham,  and  is  involved  in  the  decision  of  LefBngwell  and  Pierpont 
V.  White,  1  Johnson's  Cases,  99.)  Mead  v.  Small,  2  Greeuleaf,  207,  is 
somewhat  similar;  but  there  the  note  was  not  negotiable  j  and  if  it  had 
been,  the  special  agreement  of  the  parties  would  have  controlled  the  general 
law  of  negotiable  notes.  In  Mechanics  Bank  of  New  York  v.  Griswold,  7 
Wendell,  165,  there  was  an  assignment  of  all  the  maker's  property  to  the 
indorser,  in  trust,  inter  alia,  to  pay  the  notes  sued  on;  and  the  true  ground 
of  the  decision,  here,  was,  that  the  indorser  having  substantially  become 
payor,  it  would  have  been  a  fraud  in  him  to  permit  payment  to  be  demanded 
of  the  acceptor.  And  Coddington  v.  Davis,  3  Denio,  17,  26,  is  quite  the  same 
case.  In  Holland  v.  Turner,  10  Conn.  308,  it  is  decided,  that  the  maker's 
having  placed  funds  in  the  hands  of  the  indorser  to  secure  him  against  his 
indorsement,  does  not  dispense  with  the  necessity  of  notice;  there  was  here  no 
agreement  that  the  indorser  should  take  up  the  note.  The  case  of  Beveling 
V.  Ferris,  18  Ohio,  170,  must  rest  upon  the  ground  on  which  it  was  placed 
by  the  plaintiff's  counsel,  that  the  defendant  held  the  security  out  of  which 
the  note  was  to  be  made,  in  such  wise  that  no  other  person  than  himself 
could  make  it  applicable  to  the  payment  of  the  note. — The  principle  of  all 
these  cases  clearly,  is,  that  where  the  indorser  undertakes  for  valid  conside- 
ration to  pay  the  bills  or  notes,  so  that  it  is  a  fraud  to  leave  the  holder  to 
proceed  against  the  maker  or  acceptor,  want  of  notice  is  excused ;  and  that  the 
maker's  or  acceptor's  giving  the  indorser  an  assignment  of  all  his  property, 
necessarily  implies  such  an  undertaking  by  the  indorser,  because  it  takes 
from  the  maker  or  acceptor  all  ability  to  pay ;  but  that  merely  giving  secu- 
rity will  not  excuse  want  of  notice,  if  it  does  not  appear  to  have  been  the 
agreement  then  understood,  that  the  indorser  and  not  the  acceptor  or  maker 
should  provide  for  the  note.  (Since  the  above  was  written,  the  case  of 
Kramer  v.  Sanford,  4  Watts  &  Sergeant,  328,  has  been  published  :  in 
which  Chief  Justice  Gibson,  upon  a  review  of  the  cases,  comes  to  the  same 
conclusion  which  is  here  deduced  :  "  The  true  criterion,"  he  says,  "  seems 
to  be,  the  obligation  to  take  up  the  note."  It  is  decided  in  that  case,  that 
merely  giving  a  judgment-bond  as  security,  does  not  dispense  with  the  neces- 
sity of  notice.) 

It  has  been  said,  that  upon  the  reason  of  the  rule  laid  down  by  Chief 
Justice  Mar.shall,  thatxfAQ  does  not  apply  to  indorsers;  per  Washing- 
ton, J.,  4  Washington,  C.  C.  63  ;  and  Scarborough  and  Cook  v.  Harris,  1 
Bay,  177.  Certainly,  where  the  fraud  is  the  drawer's,  the  indorser  must 
have  notice;  and  where  one  indorser  is  the  fraudulent  party,  the  others 
must  have  notice;  that  is,  the  fraud  shall  affect  only  the  party  to  it:  but, 
for  the  rest,  indorsers  and  drawers  are  on  the  same  footing;  and  if  the 
indorser  gets  up  the  bill  for  his  accommodation,  and  he  is  to  pay  it;  or  if 
afterwards  for  valuable  consideration  he  engages  to  take  it  up  :  he  is  deprived 
of  his  right  to  notice ;  and  if  the  indorser  is  a  party  with  the  drawer  to  the 
fraudulent  making  of  the  bill — as  if  he  indorse  for  the  accommodation  of 
the  drawer,  when  he  knows  that  there  is  no  expectation  that  the  bill  will  be 
accepted  or  paid,  so  that  he  is  a  party  to  the  fraud — he  is  affected  by  the 
same  consequences,  and  is  not  entitled  to  notice.      Farmer's  Bank  v.  Van- 


BICKERDIKEV.     BOLL  MAN.  69 

meter,  4  Randolph,  553,  and  see  arguments  of  counsel  in  Fenwick  v.  Sears's 
Adm'rs,  1  Cranch,  259. 

It  is  certain,  however,  that  the  bona  fide  indorser  of  a  note  for  the  accom- 
modation of  the  maker,  as  he  is  not  guilty  of  any  fraud,  is  entitled  to  strict 
notice.  French's  Ex'ix  v.  The  Bank  of  Columbia,  4  Cranch,  141,  and  Jack- 
son V.  Richards,  2  Caines,  343;  Smith  v.  M'Lean,  2  Taylor's  North  Caro- 
lina, 72  ;  Richter  v.  Selin,  8  Sergeant  &  Rawle,  439,  dictum ;  Holland  v. 
Turner,  10  Connecticut,  308  ;  and  of  course,  the  drawer  of  a  bill  for  the 
accommodation  of  the  acceptor,  is  entitled  to  notice.  Shirley  v.  Fellows, 
Wadsworth  &  Co.,  9  Porter,  300. 

Upon  the  whole  :  the  rule  may  be  considered  as  settled  in  the  following 
manner  :  By  the  law-merchant,  the  contract  of  the  drawer  or  indorser  is 
such  that,  demand  and  notice,  or  due  diligence  as  to  both  must  be  proved 
by  the  holder  as  part  of  his  title  to  recover  :  the  drawer  or  indorser  forfeits 
his  right  to  demand  and  notice,  only  when  the  drawing  of  the  bill  or  the 
leaving  it  to  be  demanded  of  the  drawer  is  a  fraud.  That  is  to  say,  when 
his  fraud,  in  drawing  the  bill,  or  in  preventing  its  being  paid,  is  the  cause 
of  the  holder's  having  a  contingent  claim  on  the  bill,  instead  of  an  absolute 
claim  on  that  which  was  the  consideration  of  the  bill,  or  instead  of  having 
satisfaction,  he  shall  derive  no  advantage  from  that  contingency.  The  rea- 
son of  the  exception  appears  to  be  well  conceived  in  Fotheringham  v.  Ex'ors 
of  Price,  1  Bay,  291,  293  ;  "  it  is  a  maxim,  that  no  man  shall  take  advan- 
tage of  his  own  wrong."  And  we  may  conclude  that  there  is  no  exception 
whatever,  in  the  rule  requiring  demand  and  notice,  but  that  to  the  applica- 
tion of  this  fixed  and  absolute  rule,  that  is  an  exception,  which  is  an  excep- 
tion to  the  application  of  every  rule  in  the  law, — -fraud. 

In  further  illustration  that  the  reason  of  the  drawer's  or  indorser's  liabi- 
lity without  demand  or  notice,  in  these  cases,  is  his  fraud  in  imposing  upon 
the  payee  a  bill  which  he  knows  to  be  worthless,  or  in  causing  by  his  own 
act  or  default  a  bill  which  he  has  drawn  or  indorsed,  to  be  dishonoured — 
may  be  cited  the  case  of  Copp  v,  M'Dugall,  9  Massachusetts,  1,  in  which  it 
is  decided  that  a  payee  who  indorses  and  delivers  a  promissory  note  which, 
as  he  knows,  is  void  because  of  usury,  is  liable  without  notice.  The  indorse- 
ment of  the  usurious  note  was,  of  course,  held  precisely  equivalent  to  the 
drawing  of  a  bill  on  which  the  acceptance  was  tainted  with  usury  ;  and  then, 
<'  the  case  is  analogous,  as  I  conceive,"  said  the  judge  who  delivered  the 
opinion  of  the  court,  '■'■  to  that  of  a  bill  of  exchange,  where  the  drawer  is 
proved  to  have  had  no  funds  in  the  hands  of  the  drawee  or  acceptor,  and  to 
have  suffered  no  prejudice  as  to  the  demand  or  remedy  against  him.  When 
the  promise  or  acceptance  is  void,  as  it  is  in  the  case  of  usury  between  the 
drawer  and  acceptor,  if  he  will  resort  to  that  defence  against  his  promise, 
the  contract  becomes,  as  it  respects  the  indorser,  in  the  case  of  a  pro- 
missory note,  a  draft  accepted  without  funds ;  and  the  indorser  has  no 
'demand,  which  he  can  lawfully  or  effectually  assign  in  the  hands  of  the 
promiser." 

As  to  the  mode  of  declaring,  where  the  declaration  is  specially  on  the 
bill :  In  Frazier  v.  Harvie,  2  Littell,  180,  it  was  decided  that  in  cases  of 
this  kind,  if  the  declaration  allege  that  notice  was  given,  and  allege  also  that 
the  refusal  of  payment  was  for  want  of  funds,  proof  of  notice  is  excused ; 
but  it  was  said  that  without  the  latter  allegation,  proof  of  notice  would  have 
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been  required;  and  see  Hill  v.  Varrell,  3  Greenleaf,  233,  236;  but  in 
Shirley  v.  Fellows,  Wadsworth  &  Co.,  9  Porter,  300,  the  analogous  cases 
are  examined,  and  it  is  decided  that,  the  declaration  may  be  in  the  ordinary 
way,  and  proof  of  such  facts  as  dispense  with  the  necessity  of  notice,  will  in 
law  be  proof  of  notice.  See  also  Camp  v.  Bates,  11  Connecticut,  488,  493 ; 
Patton  V.  M'Farlan,  3  Penrose  &  Watts,  419,  425  j  Spann  v.  Baltzell,  1 
Florida,  302,  326. 

If  an  iudorser,  who  has  not  received  regular  notice,  subsequently,  with 
full  knowledge  that  he  is  discharged,  promises  to  pay,  it  is  a  waiver  of 
notice,  and  he  is  liable ;  but  there  must  be  distinct  proof  of  such  know- 
ledge ;  and  the  cases  are  strict  in  requiring  either  that  the  waver  should  be 
made  understandingly,  or  else  that  the  iudorser's  acts  should  be  such  as 
fairly  to  mislead  the  holder  by  inducing  him  to  believe  that  a  waver  is  in- 
tended :  Trimble  v.  Thorne,  16  Johnson,  152;  Tibbetts  v.  Dowd,  23  Wen- 
dell, 379 ;  The  Cayuga  County  Bank  v.  Dill,  5  Hill,  404 ;  Hopkins  v.  Lis- 
well,  12  Massachusetts,  52  ;  Creamer  v.  Perry  &  Tr.  17  Pick.  332  ;  Gove 
and  Another  V.  Vining,  7  Metcalf,  212;  Merrimack  Co.  Bank  v.  Brown, 
12  New  Hampshire,  321,  325  ;  Robbins  et  al.  v.  Pinckhardet  al.,  5  Smedes 
&  Marshall,  51;  Schmidt  v.  Radcliffe,  4  Strobhart,  296;  Whitaker  v.  Mor- 
rison, 1  Florida,  26,  32  :  but  a  promise  made  in  ignorance  of  the  discharge, 
is  not  binding;  Bank  of  U.  S.  v.  Leathen,  10  B.  Monroe,  64,  66. 

H.  B.  W. 
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EASTER.— 27  GEO  3. 
[reported  1  T.  R.  748.] 

To  print  of  any  person  that  he  is  a  swindler  is  a  libel,  and  actionable,  for  it  is  not 
necessary,  in  order  to  maintain  an  action  of  libel,  that  the  imputation  should  be 
one  which,  if  spoken,  would  be  actionable  as  a  slander. 

A  justification  of  such  a  charge  must  state  the  particular  instances  of  fraud  by 
which  the  defendant  means  to  support  it. 

Tins  action  was  brought  in  the  Common  Pleas  for  a  libel  printed  in  the 
"Morning  Post,"  which  was  stated  in  the  declaration  with  innuendos,  as 
follows  : — 

"  The  public  cannot  be  too  frequently  cautioned  against  notorious  swin- 
dlers and  common  informers.  A  nest  of  these  hornets"  (meaning  the  noto- 
rious swindlers  and  common  informers),  "  who  live  by  sucking  the  honey  pro- 
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duced  by  industrious  bees,  have  lately  been  discovered  dividing  the  spoil  at 
their  nest  in  the  corner  of  the  King's  Road"  (meaning  the  dwelling-house 
of  the  plaintiff,)  "  from  whence"  (meaning  the  said  dwelling-house  of  the 
plaintiff')  "  they"  (meaning  the  said  notorious  swindlers  and  common  inform- 
ers) "  have  heretofore"  (meaning  before  the  said  time  of  printing  and  pub- 
lishing the  said  libel)  "  issued  to  sting  the  unsuspecting"  (meaning  to 
insinuate  and  be  understood  thereby  that  the  said  plaintiiF  was  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected  with  divers  swindlers 
and  common  informers,  and  shared  with  them  the  spoil  and  plunder  by 
them  from  other  persons  unlawfully,  fraudulently,  dishonestly,  and  by 
swindling,  gotten  and  obtained.)  "The  head  of  the  gang"  (meaning  the 
plaintiff",  and  also  meaning  thereby  that  the  plaintiff  was  the  principal  and 
head  of  the  gang  of  the  said  swindlers  and  common  informers)  "possesses  in 
a  strong  degree  the  *attributes  of  a  gentleman  called  the  Devil,  who  r  ,,,01  -1 
first  seduces,  then  stimulates,,  and  at  last  deceives,  and  leaves  his  L  J 
dupes  to  punishment"  (meaning  thereby  and  intending  to  be  thereby  un- 
derstood that  the  plaintiff  was  guilty  of  deceiving  and  defrauding  divers 
persons  with  whom  he  had  dealings  and  transactions,  and  that  he  the  plain- 
tiff was  not  to  be  trusted.)  "  This  diabolical  character"  (meaning  the  plain- 
tiff,) "  like  Polijiyhemus,  the  man-eater,  has  but  one  eye,  and  is  well  known 
to  all  persons  acquainted  with  the  name  of  a  certain  noble  circumnavigator" 
(meaning  by  the  said  last-mentioned  words  to  allude  to  the  name  of  the 
plaintiff,  J' Anson ;  and  meaning  thereby  and  intending  that  it  should  be 
thereby  understood,  that  the  said  false,  scandalous,  malicious,  and  libellous 
words  were  applicable  to,  and  published  of  and  concerning,  the  said  "W. 
J' Anson.) 

The  defendant  pleaded  that  the  plaintiff  had  been  illegally,  fraudulently, 
and  dishonestly  concerned  and  connected  with,  and  was  one  of,  a  gang  of 
swindlers  and  common  informers,  and  had  also  been  guilty  of  deceiving  and 
defrauding  divers  persons  with  whom  he  had  had  dealings  and  transactions, 
wherefore  he  printed  and  published,  &c. 

To  this  plea  there  was  a  special  demurrer,  and  the  following  causes  were 
shown  :  that  the  defendant  had  not  set  forth  or  shown  in  or  by  his  plea  in 
what  manner  the  plaintiff  was  illegally,  fraudulently,  and  dishonestly  con- 
cerned and  connected  with,  and  was  one  of,  a  gang  of  swindlers  and  common 
informers ;  and  also  that  the  defendant  hath  not  thereby  shown  or  disclosed 
any  particular  person  or  persons  with  whom  the  plaintiff  was  so  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected ;  and  also  that  the 
defendant  has  not  shown  or  disclosed  any  particular  person  or  persons  with 
whom  the  plaintiff  hath  been  guilty  of  deceiving  or  defrauding,  or  in  what 
manner,  or  in  what  particular  dealings  and  transactions,  he  hath  so  deceived 
and  defrauded  any  such  person  or  persons;  and  also  that  the  defendant  hath 
not  in  or  by  his  plea  set  forth  any  day  or  time  when  the  said  several  facts 
alleged  by  him  in  that  plea  against  the  plaintiff  or  any  of  them  happened ; 
and  also  that  the  defendant  has  set  forth  the  charges  in  that  plea  contained 
in  so  general  and  uncertain  a  manner,  that  the  plaintiff  cannot  know  what 
particular  facts  the  defendant  will  attempt  to  establish  by  evidence  on  the 
trial  of  this  *cause  in  order  to  support  those  charges,  and  therefore  ^  ^.-y^  -i 
cannot  be  prepared  to  disprove  or  answer  the  same.  •-         J 
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After  argument  on  this  demurrer,  the  Court  of  Common  Pleas(«)  gave 
judgment  for  the  defendant.  The  record  was  then  removed  into  this  court 
by  a  writ  of  error;  and  the  errors  assigned  were  similar  to  the  causes  of 
demurrer. 

}Vu(j(I,  for  the  plaintiff,  insisted  that  the  plea  of  justification  was  too 
general  and  uncertain,  because  it  did  not  sufficiently  apprise  the  plaintiff  of 
the  defence  which  was  intended  to  be  set  up.  The  defendant  ought  to  havo 
alleged  some  particular  crime,  with  the  time,  the  place,  and  the  persons 
with  whom  the  plaintiff  was  supposed  to  be  connected.  A  similar  justifica- 
tion was  attempted  to  be  pleaded  in  the  case  of  Newman  v.  Bailey. (6)  That 
was  an  action  by  a  justice  of  the  peace  against  the  defendant,  who  charged 
him  with  "  pocketing  all  the  fines  and  penalties  forfeited  by  delinquents 
whom  he  convicted,  without  distributing  them  to  the  poor,  or  in  any  other 
manner  accounting  for  a  sum  of  50/.  then  in  hand."  The  defendant  pleaded 
that  "the  plaintiff  was  a  justice  of  the  peace,  and  that,  during  the  time  he 
acted  as  such,  he  convicted  divers  and  sundry  persons  respectively  in  divers 
and  sundry  fines  and  sums  of  money,  for  and  on  pretence  of  their  having 
respectively  committed  divers  respective  offences,  against  the  form  and  effect 
of  divers  statutes  of  this  realm  ;  which  said  respective  fines  and  sums  of 
money,  amounting  in  the  whole  to  50/.,  he  received  of  the  respective  delin- 
quents so  by  him  convicted,  and  had  not  paid  the  same  to  the  several  per- 
sons to  whom  the  same  ought  to  have  been  paid  by  virtue  of  the  respective 
statutes,  but  had  kept  and  detained  the  same,  contrary,  &c."  To  this  there 
was  a  special  demurrer;  and  the  court  were  clearly  of  opinion  that  the  jus- 
tification was  bad,  because  it  did  not  specify  any  one  fine  or  penalty  which 
had  been  unjustly  levied. 

Const,  for  the  defendant.  The  plea  may  be  as  general  as  the  declaration  ; 
and,  in  the  present  case,  the  plea  denies  the  whole  charge.  This  is  dis- 
tinguishable from  the  case  cited ;  for  there  was  a  specific  charge  that  the 
plaintiff  had  taken  certain  fines  which  belonged  to  the  king,  and  the  justifi- 
cation was  general.  But  here  the  point  in  issue  was  the  whole  life  and 
character  of  the  plaintiff;  therefore  it  would  have  been  to  no  purpose  for 
r  *oo  n  ^^^  defendant  to  have  *specified  any  one  particular  instance,  because 
L  ^'''  J  that  would  not  have  been  sufficient  to  prove  the  charge  in  the  declara- 
tion. And  if  the  defendant  set  forth  many  instances,  he  probably  might 
have  failed  in  the  proof  of  one,  and  then  his  justification  could  not  be  sup- 
ported. And  besides,  if  it  were  necessary  to  specify  all  the  charges,  it  would 
be  making  the  record  itself  a  libel.  Pleas  of  justification  need  not  be  drawn 
with  more  precision  and  certainty  than  indictments :  and  there  are  several 
instances  where  a  general  charge  of  this  kind  is  sufficient  even  in  an  indict- 
ment, such  as  charges  of  barratry;  or  keeping  a  common  bawdy-house.  1 
Hawk.  P.  C,  2  Hawk.  P.  C.  c.  25,  s.  59.  In  2  Atk.  339,  it  is  said,  that 
in  the  cftse  of  an  indictment  for  keeping  a  common  bawdy-house,  without 
charging  any  particular  fact,  though  the  charge  be  general,  yet  at.  the  trial 
the  prosecutor  may  give  in  evidence  particular  facts  and  the  particular  time 
of  doing  them :  the  same  rule  as  to  keeping  a  common  gaming-house.  So 
a  general  charge  for  keeping  a  disorderly  house  was  held  sufficient.     2  Burr. 

Ca)  H.  27  G.  3,  C.  B.  (6;  H.  16  G.  3,  B.  R. 
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1232.  In  the  present  case,  the  being  a  swindler  consists  in  clivers  acts ; 
and  therefore  it  was  sufficient  for  the  defendant  to  plead  the  charge  gene- 
rally, and  give  the  particular  facts  in  evidence.  But  if  it  be  not  now  too 
late  to  take  any  exception  to  the  declaration,  that  appears  to  be  informal  and 
insufficient.  It  charges  the  defendant  with  having  called  the  plaintiff  a 
coninion  informer  and  swindler :  now  the  former  is  not  actionable,  and  the 
latter  is  not  a  legal  term  of  which  the  law  can  take  notice.  It  is  true,  in- 
deed, that  they  are  explained  by  innuendos  to  mean  defrauding  and  plunder- 
ing; but  the  terms  themselves  are  not  capable  of  that  explanation;  therefore 
the  defendant  has  a  right  to  throw  out  the  inmi.endos,  and  consider  the 
charge  itself.  And  if  the  matter  be  not  actionable,  the  manner  is  not  mate- 
rial. Astley  V.  Young,  2  Burr.  811.  Besides,  the  libel  is  not  sufficiently 
descriptive  of  the  person  of  the  plaintiff. 

Wood  in  reply.  The  true  nature  of  a  plea  is  to  disclose  to  the  plaintiff 
the  particular  facts  which  are  meant  to  be  given  in  evidence  against  him : 
but  this  plea  is  so  general,  that  the  plaintiff  cannot  be  prepared  to  answer 
it.  As  to  the  charge  in  the  declaration  being  too  general,  it  is  to  be  observed 
that  it  is  the  charge  of  the  defendant.  And  if  it  were  not  actionable  on 
account  of  its  generality,  any  person  *might  calumniate  another  ^  ^r. .  -, 
with  impunity  by  generally  scandalising  his  character.  This  has  •-  -' 
been  compared  to  an  indictment  for  keeping  a  common  bawdy-house,  where 
it  is  said  that  a  general  allegation  is  sufficient :  but  even  there  the  house 
itself  must  be  specified ;  the  time  and  the  acts  done  are  only  the  evidence 
of  keeping  an  improper  house.  Suppose  the  plaintiff  had  been  indicted  for 
swindling,  it  would  not  have  been  sufficient  to  state,  as  this  plea  does,  that 
he  had  been  guilty  of  defrauding  divers  persons :  but  the  indictment  must 
have  stated  whom  he  had  defrauded,  and  the  time  when.  So  an  indictment 
generally  for  felony  is  not  sufficient;  it  must  allege  the  particular  species  of 
felony.  Therefore  on  the  defendant's  argument  this  plea  cannot  be  supported. 
Then  as  to  the  declaration  not  being  sufficient :  it  is  actionable  to  charge 
any  person  with  that  which  may  be  the  subject  of  an  indictment.  And 
there  is  no  doubt,  but  that  if  the  charge  against  the  plaintiff  were  true,  he 
might  have  been  indicted  for  it.  And  even  though  certain  words,  which 
scandalise  the  character  of  another,  be  not  actionable  in  themselves,  yet  if 
they  be  reduced  to  writing,  they  become  the  subject  of  a  libel.  Austin  v. 
Culpepper,  2  Show.  313.  And  the  innuendoes  are  explanations  in  fact, 
which  are  admitted  on  this  record. 

Ashursf,  J. — This  plea  is  bad,  on  account  of  its  generality.  The  sub- 
stance of  the  libel  is,  that  the  plaintiff  was  a  common  swindler,  and  that  he, 
in  concert  with  others,  defrauded  divers  persons.  One  part  of  the  defend- 
ant's arguments  has  been  that  this  plea  is  only  as  general  as  the  charge  in 
the  declaration.  But  it  is  to  be  observed,  that  it  was  the  charge  of  the 
defendant,  and  the  plaintiff  was  bound  to  state  it  as  it  was  made.  And  it 
does  not  follow  that  the  defendant  ought  to  justify  in  so  general  a  way.  The 
defendant  is  prima  facie  to  be  considered  as  a  wrongdoer.  When  he  took 
upon  himself  to  justify  generally  the  charge  of  swindling,  he  must  be  pre- 
pared with  the  facts  which  constitute  the  chirge,  in  order  to  maintain  his 
plea  :  then  he  ought  to  state  those  facts  specifically,  to  give  the  plaintiff  an 
opportunity  of   denying  them ;  for  the   plaintiff  cannot  come  to  the   trial 
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prepared  to  justify  his  whole  life.  If  the  plaintiff  had  been  a  common 
swindler,  the  defendant  ought  to  have  indicted  him  ;  but  he  has  no  right  to 
libel  him  in  this  way.  And  if  the  defendant  has  acted  wrong  iu 
L  -I  *libelling  the  plaintiff,  he  has  brought  this  difficulty  upon  himself : 
but  where  a  man  stands  forth  as  a  public  prosecutor,  he  is  entitled  to  the 
protection  of  the  public.  In  some  few  cases,  a  general  charge  in  an  indict- 
ment may  be  sufficient ;  but  those  of  barratry  and  keeping  a  disorderly 
house  are  almost  the  only  instances.  The  latter  case  may  be  supported 
without  mentioning  the  name  of  any  individual  who  frequents  the  house, 
because  it  may  be  notorious  to  the  neighbours  that  disorderly  persons  do  go 
there,  without  their  being  enabled  to  specify  any  particular  person.  But  where 
a  charge  of  this  kind  is  preferred,  it  must  be  more  particular,  in  order  to 
apprise  the  other  party  of  it.  Now  here,  if  the  defendant  can  support  his 
charge  that  the  plaintiff  has  defrauded  divers  persons,  it  must  be  known  to 
him  whom  he  has  defrauded,  and  he  must  call  them  as  witnesses  to  jprove 
the  particular  acts  of  fraud :  if  he  cannot  substantiate  his  charge,  he  ought 
not  to  have  made  it. 

Bullcr,  J.  It  seems  to  me  that  the  argument  of  the  defendant's  counsel 
blows  hot  and  cold  at  the  same  time.  For,  first,  it  is  said  that  the  terra 
'<  Swindler"  imports  a  variety  of  acts  of  fraud,  and  therefore,  that  they 
could  not  be  stated  in  the  plea,  because  it  would  be  multifarious.  But  the 
objection  afterwards  taken  to  the  declaration  is,  that  the  term  "  Swindler" 
is  too  general,  and  cannot  be  legally  understood.  But  Mr.  J.  Aston  for- 
merly held  otherwise,  for  he  said  that  the  word  "  Swindler'  was  in  general 
use,  and  that  the  court  could  not  say  they  were  ignorant  of  it.  But  at  all 
events,  we  cannot  say  on  this  record  that  we  do  not  understand  the  import 
of  it,  for  it  is  explained  to  be  <'  defrauding  divers  persons."  The  first  ques- 
tion then  here  is.  Whether  the  defendant  is  at  liberty  to  charge  the  plaintiff 
with  swindling,  without  showing  any  instances  of  it.  That  is  contrary  to 
every  rule  of  pleading  :  for  wherever  one  person  charges  another  with  fraud, 
he  must  know  the  particular  instances  on  which  his  charge  is  founded,  and 
therefore  ought  to  disclose  them.  The  rule  in  pleading  is  this :  that  wher- 
ever a  subject  comprehends  multiplicity  of  matters,  to  avoid  prolixity, 
generality  of  pleading  is  allowed ;  as  a  bond  to  return  all  ivrits,  &c.  But 
if  there  be  anything  specific  in  the  subject,  though  consisting  of  a  number 
r  ♦qp  -1  of  acts,  they  must  be  all  enumerated;  as  on  a  covenant  "  to  enfeoff 
L  J  of  all  his  lands,"  the  covenantor  in  showing  ^performance  must  state 
them  all ;  so  if  a  person  be  bound  "■  to  pay  all  the  legacies  in  the  will;"  he 
must  specify  them  all,  and  aver  payment  of  each ;  and  the  reason  is,  because 
all  these  facts  lie  within  the  knowledge  of  the  party. (a)  Now  in  the  pre- 
sent case,  if  this  plea  were  to  be  suffered,  it  would  be  to  allow  any  person 
to  libel  another  more  on  the  records  of  the  court  than  he  could  do  in  a 
public  newspaper.  If  the  plaintiff  has  been  guilty  of  any  acts  of  swindling, 
the  defendant  must  be  taken  to  know  them.  He  could  not  prove  the  justi- 
fication, as  he  has  pleaded  it,  by  general  evidence ;  but  he  has  no  justifica- 
tion, unless  he  can  prove  the  special  instances;  and,  knowing  them, he  ought 
to  put  them  on  the  record,  that  the  plaintiff  might  be  prepared  to  answer 
them.     It  has  been  said,  that  this  case  is  different  from  that  of  Newman  v. 

(a)  Cro.  Eli.  749. 


j'ANSONV.     STUART.  65 

Bailey,  because  that  was  a  specific  charge.  But  that  is  not  so  j  for  there  the 
plaintiflf  was  charged  with  pocketing  all  the  fines,  &c.,  which  was  as  general  as 
possible.  And  there  the  court  said  it  was  necessary  to  specify  the  particular 
acts.  The  cases  of  indictments  which  were  cited  do  not  apply  here.  As  to 
that  of  barratry,  it  has  always  been  stated  as  an  exception  to  the  general  rule: 
I  have  not  been  able  to  discover  how  that  exception  was  first  established  ; 
but  it  is  of  ancient  date.  But  in  that  case  something  more  is  required 
than  is  stated  in  the  present  case;  for  though  the  indictment  is  good  in  a 
general  form,  yet  it  has  always  been  held  that  the  prosecutor  must  give  the 
defendant  notice  before  the  trial  of  the  particular  instances  that  are  meant 
to  be  proved ;  so  that  even  there  the  inconvenience  of  allowing  a  general 
charge  is  guarded  against.  With  respect  to  the  case  of  an  indictment  for 
keeping  a  common  bawdy-house,  there  more  certainty  in  the  indictment  is 
required  than  is  stated  here ;  for  it  must  state  the  place  where  the  house  is 
situate,  and  the  time ;  the  crime  therefore  is  particularly  stated  in  that  case, 
for  the  offence  is  the  keeping  of  the  house ;  and  it  is  not  necessary  to  prove 
who  frequents  the  house,  for  that  may  be  impossible ;  but  if  any  unknown 
persons  are  proved  to  be  there  behaving  disorderly,  it  is  sufiicient  to  support 
the  indictment.  So  in  the  case  of  a  common  scold,  it  is  not  necessary  to 
prove  the  particular  expressions  used ;  it  is  sufficient  to  prove  generally  that 
she  is  always  scolding.  Therefore  in  all  these  instances,  the  party  is  suffi- 
ciently apprised  of  the  nature  of  the  charge  which  is  *intended  to  r^ifow-, 
be  proved  against  him.  It  is  not  true,  as  was  contended,  that  the  L  -l 
general  character  of  the  plaintiff  is  put  in  issue ;  for  the  evidence  to  sup- 
port the  defendant's  plea  must  be  special.  Where  it  is  permitted  to  the 
party  to  give  general  evidence  of  character,  as  in  the  case  of  a  prisoner,  he 
cannot  enter  into  particular  instances :  but  where,  as  in  the  present  case, 
the  whole  defence  arises  from  the  proof  of  particular  facts,  the  general 
character  is  not  in  issue.  Then  as  to  the  declaration  itself,  it  contains  as 
libellous  a  charge  as  can  well  be  imagined. 

Grose,  J.,  declined  giving  any  opinion,  as  he  had  argued  this  case  at  the 
bar  in  the  Court  of  Common  Pleas. 

Judgment  reversed. 
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be  pleadeil,  and  it  lies  upon  the  other 
side  to  show  a  breach  in  some  particu- 
lar. See  Lord  Arlington  v.  Merricke, 
2  Saiind.  411.  Uniet^s  some  of  tlie  co- 
venants are  in  the  negative,  for  then  he 
must  answer  them  specially.  Co.  Litt. 
:Wi;  Norton  v.  Syms,  Cro.  Eliz.  691 ;  1 
VVms.  Sannd.  117  n.  1 ;  or  in  the  dis- 
junctive, for  then  he  must  show  ivhich 
he  has  performed,  ibid,  [or  unless  the 
condition  be  to  perform  the  covenants  in 
an  indenture,  and  to  pay  a  sum  of  mo- 
ney on  a  given  day,  there  the  plea  of 
performance  generally,  is  improper.  See 
the  judgment  of  Tindal,  C.  J.,  Roakes 
V.  Manser,  1  C.  B.  541.]  In  cases  of 
conditions  io  indemnify,  it  is  enough  to 
say,  that  the  plaintiff  was  not  damnified. 
Cox  V.  Joseph,  5  T.  R,  309 ;  1  VVms. 
Saund.  117  n.  If,  indeed,  the  condition 
be  to  discharge  the  plaintiff  from  some 
particular  tiling,  the  defendant  must 
show  specially  how  he  has  done  it;  but 
if  it  be  to  discharge  him  from  any  dam- 
age by  reason  of  that  particular  thing, 
then  he  need  not,  for  that  is,  in  reality, 
a  condition  to  indemnify  him  against  it. 
See  the  authorities.  1  Wms.  Saund. 
ibid. 

The  rule  which  requires  certainty  in 
pleading,  is  enforced  with  peculiar 
strictness  in  cases  of  justifications  to 
actions  of  slander  or  libel;  for  the  man 
propagating  a  charge  derogatory  to  an- 
other's character,  is,  prima  facie,  to  be 
considered  a  tort-feasor,  (per  Ashurst,  J., 
in  the  text,  and  Tindal,  C.  J.,  in  Young 
V.  Alurphy,  3  Bingh.  N.  C.  54,)  he  has 
done  that  which  subjects  him  to  a  crimi- 
nal prosecution,  even  if  the  charge  be 
true.  And  it  would  be  extremely  hard, 
if  the  plaintiff,  who  risks  his  character 
upon  the  trial  of  the  issue  joined  upon 
the  plea  of  justification,  were  to  be  left 
in  any  uncertainty  as  to  the  precise  na- 
ture of  the  accusation  he  undertakes  to 
rebut.  In  such  a  case  he  is  in  fact  and 
truth  the  defendant,  though  formally  he 
appears  plaintiff  upon  the  record;  since 
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failure   generally  *inflicts   upon 


him  a  heavier  punishment  than 
the  award  of  any  amount  of  damages, 
however  large,  would  prove  to  his  ac- 
cuser. Nay,  in  the  older  treatises  upon 
crown  law,  it  is  laid  down,  that  if  a 
plea  of  justification,  imputing  an  in- 
dictable offence,  be  found  against  the 
plaintiff,  he  may  immediately  be  ar- 
raigned before  the  petty  jury,  as  if  a 
grand  jury  had  found  a  true  bill  against 
him;  the  oaths  of  the  twelve  men  who 


tried  the  issue,  joined  upon  the  plea  of 
justification,  being  equivalent  to  those 
of  the  grand  jurors.  The  doctrine, 
therefore,  promulgated  in  the  text,  has 
been  always  followed  up  by  our  courts. 
See  Holmes  v.  Catesby,  1  Taunt.  543; 
Oliver  v.  Lord  Wm.  Bentinck,  3  Taimt. 
455;  Jones  v.  Stevens,  11  Price,  235. 

A  plea  of  justification,  therefore,  to  a 
declaration  in  slander,  or  libel,  must 
contain  a  specific  charge,  set  forth  with 
certainty  and  particularity ;  [see  O'Brien 
V.  Clement,  16  M.  &  W.  159,  and  Hic- 
kinbotham  v.  Leach,  10  M.  &  W.  361, 
where  Mr.  Baron  Alderson  observes 
that  "  the  plea  ought  to  state  the  ciiarge 
with  the  same  precision  as  in  an  indict- 
ment ;"]  and  that  charge  must  be  as 
extensive  as  the  imputation  complained 
of  in  the  declaration.  [See  O'Brien  v. 
Bryant,  16  M.  &  W.  168,  and  Gregory 
V.  The  Duke  of  Brunswick,  6  M.  &  G. 
205.]  A  plea  which  justifies  part  only 
of  a  libel  or  slander,  while  it  professes 
to  justify  the  whole,  is  bad  according  to 
the  common  rules  of  pleading.  Johns  v. 
Giltings,  Cro.  Eliz.  239;  Coiiper  v. 
Lavvson,  8  Ad.  &  Ell.  746;  Clarkson  v. 
Lawson,  6  Bingh.  266;  where  the  libel 
charged  a  proctor  with  being  thrice  sus- 
pended by  Sir  John  Nicholl,  and  once  by 
Lord  Stowell ;  and  the  plea  only  alleged 
one  suspension  by  Sir  John  Nicholl. 
Accord.  Goodburne  v.  Bowman,  9  Bingh. 
532  ;  Ingram  v.  Lawson,  5  Bing.  N.  C. 
66.  And  though,  if  a  plea  justify  every 
thing  in  the  libel  that  is  essential,  it  is 
a  good  answer.  Clarke  v.  Taylor,  2 
Bingh.  N.  C.  663  ;  and  see  the  judgment 
in  Cooper  v.  Lavvson,  8  A.  &  E.  746, 
[and  Morrison  v.  Harmer,  3  N.  C.  759, 
where  the  words  "  scamps  and  rascals" 
were  not  specifically  justified]  Yet  a 
plea  will  be  bad  which  professes  to  jus- 
tify that  part  only  of  a  libel  which  is  not 
essential,  leaving  out  that  part  which 
gives  the  sting  to  the  whole.  That  was 
the  point  in  Alountney  v.  Watton,  2  B. 
&  Ad.  073,  in  which  case  the  plaintiff 
sued  upon  the  following  libel  inserted  in 
a  newspaper: — 

"  IIORSE-STEALER. 

"  C.  M.,  a  native  of  Derby,  was  taken 
into  custody  in  this  town,  on  Saturday, 
night,  on  suspicion  of  having  stolen  a 
grey  horse,  the  property  of  Mr.  Thomas 
Adderley,  of  Stone,  Shropshire.  Infor- 
mation was  given  to  Mr.  Bowdler,  soli- 
citor, who  happened  to  be  constable  for 
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the  nioflit,  that  such  a  character  was  at 
the  White  Horse,  Frankwell.  Mr.  B., 
witii  Heyward  the  police-officer,  went 
in  search  of  him,  and  found  him  asleep 
in  bed.  Heyward  awoke  him,  and  asked 
him  where  he  had  left  the  grey  horse  : 
he  immediately  answered  'Chester;'  but 
on  lookino-  round,  and  observing  who  put 
the  question,  he  denied  all  knowledge  of 
the  horse."  The  libel  then  went  on  to 
state  that  he  had  escaped  and  been  re- 
taken. And  the  declaration  contained 
the  following  innuendo,  viz. — "Then 
and  there  by  the  said  libellous  matter, 
intending  and  meaning  that  he,  the  said 
plaintitr.  had  been  and  was  guilty  of  felo- 
niously stealing  a  horse."  The  plea  (a 
justification)  was  pleaded  to  the  whole 
libel,  "save  and  except  as  to  the  word 
^  horse-stealer ;^  part  of  the  said  sup- 
posed libel,"  Upon  demurrer,  the  court 
held  the  plea  bad.  "The  gist  of  the 
whole  matter  imputed  by  this  libel,"  said 
Littledale,  J.,  "  is  contained  in  the  word 
^horsestealer ;^  the  rest  is  a  statement 
of  facts,  from  which  the  imputation  con- 
tained in  that  word  is  deduced.  In  such 
a  case,  I  think  the  defendant  cannot 
excuse  parts  of  a  libel,  as  grounded  on 
matter  of  suspicion,  unless  he  can  justify 
that  which  is  the  result  of  the  whole." 
[See  Edsall  v.  Russell,  4  M.  &  Gr.  1090, 
and  Smith  v.  Parker,  13  M.  &  W.  459.] 
Lord  Tenterden,  however,  said  that  he 
did  not  mean  to  decide,  that  where  an 
alleged  libel  is  divisible,  one  part  may 
not  be  justified  separately  from  the  rest. 
And  Parke,  J.,  said,  he  was  rather  of 
opinion  it  might  be  so.  See  too  Clarke 
V.  Taylor,  2  Bingh.  N.  C.  668,  ubi  per 
Tindal,  C.  J.  "  There  can  be  no  doubt 
that  a  defendant  may  justify  part  only 
of  a   libel  containing    several  distinct 


charges."  [That  he  may  do  so  is  now 
settled  by  M'Gregor  v.  Gregory,  11  M. 
&  \V.  287.]  To  the  same  effect  as 
Mountney  v.  Watlon,  is  Roberts  v. 
Brown,  10  Bingh.  519;  and  see  Cooper 
V.  Lawson,  8  A.  &,  E.  746,  [and  Gregory 
V.  The  Duke  of  Brunswick,  6  M.  &  G. 
205.] 

The  second  point  mentioned  in  the 
marginal  note  to  this  case,  namely,  that 
words  may  be  actionable  when  written 
which  would  not  be  so  when  spoken,  is 
too  well  settled  to  need  comment.  See 
Thorley  v.  E.  of  Kerry,  4  Taunt.  5^55, 
where  it  was  solemnly  established  in 
error.  In  order  to  support  an  action  of 
slander,  the  words  must  impute  some 
offence  punishable  by  the  criminal  law, 
[see  Sweetapple  v.  Jesse,  5  B.  &  Ad. 
27 ;  Jackson  v.  Adams,  2  N.  C.  402  ; 
Brayne  v.  Cooper,  5  M.  &  \V.  249,]  or 
some  misconduct  or  incapacity  in  the 
plaintiff's  trade,  office,  or  profession,  or 
that  the  plaintiff  actually  labours  under 
a  contagious  disorder;  thathetZzW  labour 
under  one  is  not  sufficient,  per  Ashurst, 
J.,  Carslake  v.  Mapledoram,  2  T.  R. 
475.  (As  to  slander  of  title,  that  is  not 
actionable  unless  coupled  with  special 
damage,  Malachy  v.  Soper,  3  Bingh.  N. 
C.  371:  though  slander  of  a  chattel  maz/ 
be  such  as  to  amount  to  slander  of  the 
owner  in  his  trade,  in  which  case  it  is 
actionable  without  special  damage,  In- 
gram V.  Lawson,  6  Bingh.  N.  C.  212.) 
But  "if  a  man  deliberately  and  wilfully 
publishes  any  thing  in  writing  concern- 
ing another  which  renders  him  ridicul- 
ous, or  tends  to  hinder  mankind  from 
associating  or  having  intercourse  with 
him,  an  action  lies  against  such  pub- 
lisher," per  VVilmot,  C.  J.,  2  VVils. 
403. 


It  was  said  by  Spencer,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
Van  Ness  v.  Hamilton,  19  Johnson,  349,  368,  that  he  knew  of  no  case 
impugning  the  principles  laid  down  in  J' Anson  v.  Stuart,  and  he  chiefly 
relied  on  the  authority  of  that  decision  in  determining  the  case  then  before 
him.  It  was  there  held,  that  even  for  the  purpose  of  avoiding  a  prolixity,  a 
plea  of  justification  in  an  action  of  slander,  cannot  make  a  general  charge  of 
criminality  or  misconduct,  but  must  set  out  the  specific  facts  in  which  the 
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imputed  offence  consists,  and  with  such  certainty,  as  to  afford  the  plaintiflf 
an  opportunity  of  joining  issue  precisely  upon  their  existence. 

It  was  held,  notwithstanding,  in  Cooper  v.  Greely,  1  Dcnio,  347,  that 
where  the  libel  complained  of,  consisted  in  an  allegation  that  the  plaintiff  had 
avoided  bringing  a  prior  action  in  his  own  county,  because  he  was  known 
there,  a  plea  that  he  bore  a  bad  character  in  that  county,  and  was  generally 
reputed  to  bo  a  proud,  malicious,  censorious,  and  revengeful  man,  was  a 
sufficient  justification,  because  it  was  as  specific  as  the  nature  of  the  charge 
made  in  the  libel  would  permit.  For  as  that  was  confined  to  the  general 
reputation  of  the  plaintiff,  it  was  vague  and  indefinite  in  its  own  nature, 
and  could  not  be  reduced  to  greater  certainty,  in  the  plea,  than  in  the 
original  allegation.  But  it  was  said,  that  if  the  plaintiff  had  been  charged 
in  the  libel,  with  being  reputed  to  have  committed  a  particular  crime,  it 
would  have  been  necessary  to  aver  that  he  had  committed  the  crime  in  fact. 

The  rule  requiring  certainty  of  averment  in  a  plea  of  justification  of 
slander,  results  from  the  fact,  that  such  a  plea  is  a  distinct  charge  made  of 
record  against  the  character  of  the  plaintiff,  and  is  as  well  settled  in  this 
country  as  in  England.  Henson  v.  Veatch,  1  Blackford,  370 ;  Douge  v. 
Peirce,  12  Alabama,  128 ;  Taylor  v.  Robinson,  29  Maine,  323 ;  Nelson  v. 
Musgrave,  10  Missouri,  648  ;  Bond  v.  Samuel,  Littell's  Selected  Cases,  158; 
Wall  V.  Hill,  Peck,  325.  Nor  will  the  defendant  be  allowed  to  plead  facts 
different  from  those  making  the  substance  of  his  original  accusation,  as  a 
justification,  even  where  the  offence  which  they  constitute  is  the  same. 
Andrews  v.  Van  Duzen,  11  Johnson,  38  ;  Sterling  v.  Sherwood,  20  id. 
204;  Swann  v.  Rary,  3  Blackford,  298;  Kent  v.  David,  ibid.  301;  Gann 
V.  Robinson,  12  Ohio,  250;  Eastland  v.  Caldwell,  2  Bibb,  21;  Matthews 
V.  Davis,  4  Id.  173;  Stow  v.  Converse,  4  Conn.  17  ;  Starr  v.  Harrington, 
1  Smith,  360;  Shepard  v.  Mervill,  13  Johnson,  475;  Torrey  v.  Field,  10 
Vermont,  353 ;  1  American  Leading  Cases,  178.  And  it  is  equally  well 
settled,  that  the  matter  of  the  plea  must  be  sustained  in  evidence,  with  the 
same  precision  which  is  required  in  its  averment;  Clerk  v.  Dibble,  16 
Wend.  601 ;  Shortley  v.  Miller,  1  Smith,  395 ;  and  that  the  defendant 
cannot  be  allowed  to  prove  the  commission  by  the  plaintiff,  of  a  crime  of 
the  same  nature,  but  varying  in  its  circumstances  from  that  stated  in  the 
plea  or  notice.  Andrews  v.  Vanduzen,  11  Johnson,  38 ;  Shortley  v. 
Miller. 

And  the  rule  is  not  only  general,  but  seems  to  admit  of  no  exception, 
that  a  justification  must  fail,  unless  it  possess,  both  in  proof  and  pleading,  all 
the  certainty  necessary  to  sustain  a  criminal  prosecution  for  the  matter  charged 
in  the  slander  or  libel,  which  it  is  sought  to  justify.  Bissell  v.  Connell,  24 
Wend.  354;  Hopkins  v.  Smith,  3  Barbour,  599  ;  Stienmanv.  McWilliams, 
6  Barr,  170,  177  ;  Parke  v.  Blackstone,  3  Harrington,  373,  378;  McGle- 
mery  v.  Keller,  3  Blackford,  488;  Offutt  v.  Early  wine,  4  id.  4G0;  Byrket 
V.  Monohon,  7  id.  84;  Lanter  v.  McEwen,  8  id.  495,  496;  Wonderly  v. 
Nokes,  id,  589 ;  Gants  v.  Vinard,  1  Smith,  287 ;  Crandall  v.  Dawson,  1 
Gillman,  556;   Coalter  v.  Stuart,  2  Yerger,  225. 

Where  a  plea  of  justification  is  wholly  vague  and  general,  as  where  it  is 
entered  in  short,  it  will  be  insufficient,  even  after  verdict,  and  ground  to  reverse 
the  j  udgment,  or  award  a  repleader,  at  all  events,  as  against  the  defendant, 


j'aNSONV.      STUART.  69 

by  whom  the  fault  was  committed.  Kirtley  v.  Decke,  3  Hen.  &  Mun. 
388  J  Orne  v.  Lodge,  3  Har.  &  J.  83.  Yet  where  the  time  only  was  left 
uncertain,  and  the  plaintiff,  instead  of  demurring  for  the  defect,  traversed 
the  plea,  the  issue  was  held  to  be  sufficiently  certain,  after  the  jury  had 
passed  upon  it ;  Eastland  v.  Caldwell. 

The  law  is  well  settled,  both  in  this  country  and  in  England,  that 
although  verbal  slander  is  not  actionable,  unless  special  damage  be  shown, 
or  the  nature  of  what  was  said  carries  with  it  a  legal  presumption  of 
injury,  (as  where  the  matter  charged  amounts  to  an  indictable  offence,  or 
comes  home  directly  to  the  business  of  the  party  slandered,)  yet  that  any 
thing  published  to  the  world  at  large,  which  conveys  an  odious  or  ridiculous 
imputation,  will  be  sufficient  in  itself  to  sustain  an  action.  In  the  cases  of 
Cooper  V.  Grreely,  1  Denio,  347,  and  Steele  v.  Southwick,  9  Johnson's 
Reports,  275,  the  court  cited  and  approved  the  definition  given  by  Hamil- 
ton, arguendo,  in  The  People  v.  Coswell,  4  Johnson's  Cases,  354,  who 
had  there  described  a  libel  as  being  '<  a  censorious  or  ridiculing  writing, 
picture,  or  sign,  made  with  a  mischievous  and  malicious  intent,  towards 
government,  magistrates,  or  individuals."  It  was  accordingly  held,  in 
Cooper  V.  Greely,  that  a  publication  in  a  newspaper,  that  the  reputation  of 
the  plaintiff  was  bad,  was  libellous  in  itself,  and  might  be  declared  on  as 
such,  without  any  allegation  of  special  damage.  And  it  was  said,  by 
Story,  J.,  in  Dexter  v.  Spear,  4  Mason,  115,  that  any  "publication,  the 
tendency  of  which  is,  to  degrade  or  injure  another  person,  to  bring  him 
into  contempt,  ridicule,  or  hatred,  which  accuses  him  of  a  crime  punish- 
able by  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  a  libel." 

<'  If  it  is  false,  he  who  knowingly  writes,  circulates,  or  publishes  it,  is 
responsible  ia  a  civil  action  for  damages,  to  the  party  aggrieved."  The  rule 
of  law  thus  declared,  is  fully  sustained  by  the  English  and  American 
authorities,  and  prevails  in  most,  if  not  all,  of  the  states  of  the  Union. 
Colby  v.  Reynolds,  6  Vermont,  489;  Clark  v.  Binney,  2  Pick.  113;  Hill- 
house  V.  Dunning,  6  Conn.  391;  Stow  v.  Conners,  3  id.  325;  McCorkle  v. 
Binns,  5  Binney,  340 ;  Nelson  v.  Musgrave,  10  Missouri,  648 ;  1  American 
Leading  Cases,  133. 

H. 
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[*39]  ='=BENT   V.   BAKER. 

HIL.— 29  G.  3. 

[REPORTED  3  T.  R.,  27.] 

A  broker,  wlio  underwrites  a  pnliry  of  insurance  after  getting-  it  iinrlerwritten  by 
others,  is  a  competent  witness  for  the  defendant  in  an  action  agfainst  any  of  those 
who  underwrote  before  him.  And  if  he  had  enn^aged  to  contribute  to  ttiedefen- 
ant's  costs,  and  has  an  action  depending-  against  himself  on  tlie  same  policy,  and 
has  joined  as  a  plaintiff  in  a  bill  in  equity  for  a  discovery,  the  objections  arising 
from  these  circumstances  may  be  removed  by  the  defendant's  releasing  him  from 
any  contribution  to  the  costs  in  law  or  in  equity;  and  by  an  offer,  by  himself 
and  the  defendant,  to  pay  the  costs  in  equity,  and  to  dismiss  the  bill  as  to  them. 
In  general,  a  person  is  a  competent  witness,  unless  he  be  interested  in  the  event 
of  the  suit :  and  in  some  cases  even  an  interested  person  is  a  competent  witness 
from  necessity. 

This  was  an  action  of  assumpsit  on  a  policy  of  assurance  brought  in  the 
coui-t  of  Common  Pleas,  to  -which  the  defendant  pleaded  the  general  issue. 
At  the  trial  before  Lord  Loughborough,  at  the  Guildhall  Sittings,  the 
counsel  for  the  defendant  below  produced  one  George  Bowden,  an  insurance 
broker,  as  a  witness,  to  prove  circumstances  tending  to  show  that  the  under- 
writers on  the  same  policy  were  not  liable  to  pay  the  loss;  who  being  sworn, 
said,  that  he  was  employed  as  a  policy-broker  by  the  plaintiffs  to  procure 
the  policy  of  assurance  in  the  declaration  mentioned  to  be  subscribed  by  the 
defendant  and  the  several  other  persons  whose  names  are  subscribed  thereto 
as  assurers.  And  that  he,  as  such  policy-broker,  procured  the  same  to  be 
subscribed  by  the  defendant  as  an  assurer  for  100/.  in  such  manner  as  in 
.„  -,  the  declaration  is  in  that  behalf  mentioned;  *and  that  he,  within 
L  -■  the  space  of  one  hour  after  the  said  policy  had  been  so  subscribed 
by  the  defendant,  and  the  other  persons  whose  names  are  subscribed  thereto 
prior  to  the  witness,  subscribed  the  same  policy  for  the  sum  of  200/.,  and 
became  an  assurer  to  the  said  Peter  Baker  and  John  Dawson  ;  and  that  an 
action  had  been  commenced  against  him  at  the  suit  of  the  plaintiffs,  and 
was  then  depending  in  his  majesty's  court  of  the  Bench  at  Westminster,  as 
such  assurer  for  the  said  200/.,  for  and  in  respect  of  the  said  loss  alleged  in 
the  declaration  ,  and  in  which  action  the  same  question  was  depending  as 
in  this  action  against  the  defendant ;  and  that  he  expects  to  contribute  to 
the  expense  of  defending  this  action  against  the  defendant.  And  also,  that 
he,  together  with  the  defend-ant  and  several  other  underwriters  upon  the 
same  policy,  had  filed  a  bill  in  equity  in  the  court  of  Exchequer  against 
the  plaintiffs,  for  a  discovery  of  divers  matters  respecting  the  policy  and 
assurance,  for  the  purpose  of  avoiding  the  same,  and  also  praying  to  be  re- 
lieved against  the  same ;  which  bill  in  equity  was  then  depending  in  the 
court  of  Excliequer.  And  thereupon  the  counsel  for  the  plaintiffs,  on  behalf 
of  the  plaintiffs,  did  then  and  there,  before  the  said  Chief  Justice,  object  to 
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the  admission  of  the  said  George  Bowden  as  a  witness  j  and  did  then  and 
there  insist,  that  he  was  not  a  competent  witness  on  behalf  of  the  said  de- 
fendant upon  the  issue  joined  between  the  said  parties ;  whereupon 
the  said  defendant  and  his  attorney  produced  a  release  duly  executed 
by  them  to  the  said  George  Bowden,  of  all  demands  for  any  propor- 
tion or  contribution  of  any  costs,  either  at  law  or  in  equity,  to  be  paid 
by  him  the  said  George  Bowden ;  and  it  was  then  and  there  offered 
on  behalf  of  the  defendant  and  the  witness,  by  their  attornej'',  to  pay 
to  the  plaintiffs  the  costs  of  the  suit  in  equity,  and  that  they  would,  at 
their  own  expense,  procure  the  bill  in  equity  to  be  dismissed  as  to  them; 
but  which  offer  the  said  plaintiffs  did  not  accept,  alleging  that  the  said  suit 
was  still  depending,  and  there  were  other  plaintiffs  therein  besides  the  de- 
fendant and  George  Bowden ;  whereupon  the  said  Chief  Justice  did  then 
and  there  refuse  to  admit  the  evidence  of  the  said  George  Bowden  so  offered 
as  aforesaid.  And  the  counsel  for  the  defendant  then  excepted  to  the 
opinion  of  the  Chief  Justice,  insisting  that  the  said  George  Bowden  was  a 
competent  witness  for  the  *defendant  touching  the  matters  in  ques-  ^  n  -i 
tion.  The  whole  of  this  proceeding  appeared  on  the  bill  of  excep-  L  J 
tions,  which  was  tendered  to  and  signed  by  Lord  Loughborough.  And  it 
having  been  removed  into  this  court  by  a  writ  of  error,  and  errors  assigned, 
it  was  now  argued  by  Chambre  for  the  plaintiff  in  error,  and  Wood  for  the 
defendants. 

Arguments  for  the  plaintiff  in  error  : — 

There  seemed  to  be  three  objections  to  the  competency  of  the  witness  : 
1st,  That  he  had  a  direct  intcreat  in  the  suit,  inasmuch  as  he  expected  to 
contribute  to  the  costs  of  it.  2dly,  That  he  had  an  interest  in  the  question  put 
to  him,  as  being  an  underwriter  on  the  same  policy.  3dly,  That  he  had  a 
collateral  interest,  arising  from  his  being  a  party  to  a  suit  in  equity  which 
might  be  affected  by  the  decision  of  this  suit.  In  answer  to  the  first :  prima 
facie  every  witness  must  be  taken  to  be  competent  till  the  contrary  appears; 
the  plaintiff  therefore  should  have  shown  some  fact  in  this  case  to  disqualify 
the  witness.  It  should  have  been  stated,  that  the  witness  was  under  some 
engagement  to  contribute  to  the  costs;  whereas  it  only  appears  that  he 
expected  so  to  do,  which  may  mean  a  voluntary  act.  But  even  if  there  were 
any  objection  on  this  head,  it  was  entirely  cured  by  the  release  which  was 
executed  by  both  the  defendant  in  the  action  and  his  attorney.  As  to  the 
second  objection,  the  general  rule  appears,  from  R.  v.  Bray, (a)  and  Abra- 
hams V.  Bunn,(Z;)  to  be,  that  a  witness  is  competent  unless  he  has  an 
interest  in  the  event  of  the  suit ;  though  there  are,  indeed,  exceptions  to  that 
rule,  one  of  which  is  supposed  to  be,  that  of  an  underwriter  on  the  same 
policy  in  an  action  brought  on  that  policy.  But  it  is  not  necessary  to  con- 
tend here  that  this  is  not  an  exception  to  the  rule,  because  it  does  not  apply 
to  this  witness.  He  was  not  originally  an  underwriter  on  the  policy  for 
himself,  but  acted  as  agent  for  the  persons  for  whom  the  policy  was  effected. 
And  when  he  has  discharged  his  duty  as  agent,  he  was  a  competent  witness 
for  each  party:  then  he  could  not  by  any  act  of  his  own  divest  the  parties 
of  that  right  which  they  had  in  his  testimony;  still  less  could  he  do  this  by 
any  act  in  concurrence  with  the  assured  themselves.      In  some  cases,  even 

(a)  Rep.  Temp.  Hard.  353.  (6)  4  Burr.  2251. 
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though  a  person  has  an  immediate  interest  in  the  suit,  he  must  be  admitted 
a  witness  from  necessity ;  as  where  an  agent  of  one  person  pays  money  to 
r  *io  -]  another,  the  agent  is  *actually  interested  in  proving  the  payment, 
L  "^  -■  as  he  thereby  discharges  himself  to  his  principal.  And  the  admis- 
sion of  this  witness  will  not  be  productive  of  such  mischievous  consequences 
as  the  rejection  of  his  testimony;  because,  in  contracts  of  this  sort,  much 
depends  on  the  representation  of  the  broker.  The  third  objection  cannot  be 
carried  farther  than  the  second,  because  it  arises  from  the  interest  which  he 
had  acquired  to  himself  by  improperly  subscribing  the  policy  after  he  had 
acted  as  an  agent  between  the  parties.  Besides,  it  has  been  repeatedly  de- 
termined that  it  must  be  a  direct,  and  not  a  consequential  interest  only,  to 
render  a  witness  incompetent.  Carter  v.  Pearce,  ante,  1  T.  R.  p.  163  ; 
and  Bailey  v.  Wilson,  cited  in  Abrahams  v.  Bunn.  And  here  it  is  to  be 
observed,  that  this  created  no  interest  in  the  witness,  nor  even  any  bias  on 
his  mind ;  for  this  record  could  not  affect  the  suit  in  equity.  Here  too  the 
bill  in  equity  could  not  have  been  affected  by  this  verdict  as  against  this 
witness,  it  it  were  obtained  on  his  testimony  alone  :  for  as  no  man  can 
recover  on  his  own  testimony,  the  court  of  equity  would  oblige  him  to  make 
out  his  case  on  other  evidence.  At  all  events,  the  same  answer  may  be 
given  to  this  as  to  the  first  objection,  that  it  was  done  away  by  the  offer  at 
the  trial  to  dismiss  the  bill  as  to  him,  and  to  pay  all  the  costs.  In  Good- 
title  v.  Welford,(c)  where  the  devisee  in  remainder  of  a  copyhold  estate  was 
called  to  prove  the  sanity  of  the  testatrix,  on  his  offering  to  release  all  his 
interest  to  the  heii--at-law,  he  was  held  to  be  a  competent  witness,  although 
the  heir-at-law  refused  to  accept  the  release. 
Arguments  for  the  defendants  in  error: — 

"Whatever  inconvenience  may  arise  to  the  public  from  brokers  under- 
writing policies  of  insurance  in  their  own  names,  it  must  be  remedied  by 
the  legislature :  but  the  established  rules  of  evidence  cannot  be  broken. 
Though  Bowden  might  possibly  have  been  a  competent  witness  to  some  pur- 
poses, e.  g.  to  prove  the  subscription  of  any  underwriter,  because  he  would 
speak  to  that  fact  merely  in  his  character  of  agent,  yet  he  was  incompetent 
for  the  purpose  for  which  he  was  called,  namely,  to  prove  something  in 
which  he  was  equally  interested  with  all  the  other  underwriters.  That  inte- 
rest was  a  fatal  objection  to  his  testimony;  and  the  court  will  be  the  less 
^  .o  -1  inclined  to  overrule  *this  objection,  because  it  was  in  the  witness's 
•-  '  -J  power  to  have  removed  his  incompetency  by 'paying  his  subscription. 
It  was  expressly  determined  in  Bidout  v.  Johnson,  (^Z)  that  one  underwriter 
cannot  be  a  witness  in  an  action  between  other  parties  on  the  same  policy. 
That  rule  has  constantly  prevailed  since ;  and  it  shows,  that  if  the  witness 
be  interested  in  the  question  put  to  him,  it  is  the  same  objection  as  if  he 
were  interested  in  the  event  of  the  suit.  There  is  also  another  rule  which 
would  defeat  the  evidence  of  this  witness,  that  a  party  shall  not  be  permit- 
ted to  give  testimony  to  avoid  an  instrument  which  he  himself  has  executed. 
This  was  ruled  in  Walton  v.  Shellyj^e)  where  the  witness  was  even  called  to 
speak  against  his  own  interest;  and  there  the  rule  respecting  underwriters 

(c)  Pougl.  134. 

(d)  Bull.  N.  P.  283,  1st  ed.,  but  omitted  in  the  2d. 

(e)  1  T.  R.  296 ;  but  see  now  Jordainc  v.  Lashbrooke,  7  T.  R.  601  ;  Jones  v.  Brooke,  4 
Taunt.  464. 
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was  recognised.  As  to  the  interest  which  it  is  contended  the  otlier  under- 
writers had  acquired  in  Bowden's  testimony;  that  argument  is  entitled  to 
little  consideration,  for  they  must  be  all  taken  to  have  subscribed  at  the 
same  time;  and  the  risk  and  the  interest  of  the  parties  are  the  same.  And 
if  the  plaintiff's  argument  were  to  hold,  it  would  become  necessary  to  con- 
sider at  what  time  the  witness  became  interested :  but  it  has  always  been 
held  to  be  a  sufficient  objection  to  a  witness,  that  he  is  interested  at  the  time 
of  the  trial.  Otherwise  the  same  argument  would  also  apply  to  the  case  of 
commoners ;  and  if  one  purchased  his  right  of  common  a  short  time  pre- 
vious to  the  trial,  he  might  be  examined  to  any  matter  that  arose  before  he 
became  interested;  since  it  might  equally  be  said,  that  the  other  commoners 
had  acquired  a  right  in  his  testimony,  of  which  he  could  not  deprive  them 
by  becoming  a  commoner  himself.  As  to  the  case  of  Barlow  v.  Vowell,(/) 
where  Holt,  C.  J.,  ruled,  that  a  person  who  made  himself  a  party  in  inter- 
est after  a  plaintiff  or  defendant  had  an  interest  in  his  testimony,  could  not 
deprive  them  of  the  benefit  of  his  testimony,  as  if  he  be  a  witness  of  a 
wager,  and  afterwards  bet  on  the  same  matter:  that  only  shows  that,  after 
the  wager,  he  is  a  competent  witness  to  prove  the  contract  itself,  but  nothing 
more.  For  in  Rescous  v.  "Williams,(f/)  which  was  an  action  for  money  had 
and  received  against  the  defendant,  in  whose  hands  a  wager  had  been  depo- 
sited b}''  the  plaintiff  and  another,  it  was  held,  that  a  person  who  laid  the 
same  wager  was  not  a  competent  witness  for  the  party  on  whose  side  he 
betted.  Now  a  *policy  of  assurance  may  be  considered  as  analo- 
gous to  a  wager,  and  each  underwriter  has  the  same  sort  of  interest  L  -^ 
which  the  better  has  in  the  case  of  a  wager. 

Cliamhre,  in  reply.  The  case  of  Walton  v.  Shelly  did  not  establish,  as 
a  general  position,  that  in  no  case  can  a  witness  be  called  to  invalidate  an 
instrument  which  he  himself  has  signed ;  for  in  a  ease  which  happened 
soon  afterwards  at  the  sittings,  Buller,  J,,  held,  that  the  rule  only  extended 
to  such  instruvients  as  are  negotiable  :'\  so  that  it  does  not  apply  to  a  case 
like  the  present.  But  even  if  it  were  to  be  considered  as  a  general  rule, 
still  the  particular  circumstances  of  this  case  furnish  an  exception  to  it. 
The  case  in  Levinz  is  contrary  to  universal  practice,  and  is  answered  by  the 
rule  laid  down  in  Skinner,  which  is  decisive  on  this  head.  It  makes  no  dif- 
ference here  whether  the  objection  to  this  witness  arises  from  his  beino-  inte- 
rested in  the  question,  or  in  the  event  of  the  cause :  since  the  release  dis- 
charged him  from  every  interest  in  both.  Besides,  he  was  rejected  generally: 
now  if  he  were  competent  to  answer  any  question,  there  must  be  judo-ment 
for  the  plaintiff  in  error. 

Lord  Kenyan,  C.  J.,  after  stating  the  case,  said,  the  question  is.  Whether, 
under  all  these  circumstances,  Bowden  was  or  was  not  a  competent  witness? 
I  premise  with  mentioning  what  was  said  by  Lord  Mansfield,(7i)  on  this 
subject,  That  "the  old  cases  upon  the  competency  of  witnesses  have  gone 
upon  very  subtle  grounds.  But  of  late  years,  the  courts  have  endeavoured 
as  far  as  possible,  consistent  with  those  authorities,  to  let  the  objection  go 
to  the  credit,  rather  than  to  the  competency  of  a  witness."      And  if  the 

(/)  Skin.  586,  Bull.  N.  P.  290.  {g)  3  Lev.  152. 

+  And  now  see  Jordaine  v.  Laslibrooke,  7  T.  R.  601 . 
(/()  Walton  V.  Shelly,  1  T.  R.  300. 
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opioioii  of  so  great  a  judge  stood  ia  need  of  any  support,  it  would  have  it 
froui  the  sentiments  of  Lord  Hardwicke,  in  the  case  of  King  v.  13ray,(i) 
who  said,  that  whenever  a  question  of  this  sort  arose  on  which  a  doubt 
might  be  raised,  he  was  alwa^'s  inclined  to  restrain  it  to  the  credit,  rather 
than  to  the  competency  of  the  witness,  making  such  observations  to  the 
jury  as  the  nature  of  the  case  should  require.  Now,  fortified  with  two  such 
authorities  as  these,  I  have  no  scruple  in  declaring  my  concurrence  that, 
wherever  there  are  not  any  positive  rules  of  law  against  it,  it  is  better  to 
receive  the  evidence  of  the  witness,  making  nevertheless  such  observations 
^.c  -I  on  the  credit  of  the  party  as  his  situation  *rcquires.  Then  it  is  to 
L  -"be  considered,  What  is  the  question  put  to  a  witness  on  his  voir 
dire  ?  It  is,  Is  he  really  interested  in  the  cause  ?  Sometimes,  indeed,  the 
counsel  enter  into  the  detail,  and  ask  lioio  he  is  interested.  But  the  general 
question  involves  in  it  all  the  others,  and  amounts  to  this,  "Whether  the 
record  in  that  cause  will  affect  his  interest  ?(A:)  Upon  that  ground  has  the 
case  of  commoners  proceeded  :  it  is  very  probable  that  in  prescriptive  rights 
of  common,  other  persons  living  in  the  same  manor  may  have  correspond- 
ent rights;  yet,  unless  the  question  turns  on  a  custom  equally  beneficial  to 
them  all,  the  testimony  of  one  must  be  admitted  to  prove  his  neighbour's 
right.  But  if  the  right  be  claimed  under  a  custom  that  all  the  inhabitants 
of  the  parish  shall  have  a  right  of  common,  all  those  who  fall  under  that 
description  are  interested,  because  the  verdict  in  that  cause  may  afterwards 
be  used  as  evidence  to  establish  the  same  right  in  the  rest. 

Now  in  this  case,  the  objections  made  to  this  witness  are  resolvable  into 
the  three  mentioned  by  the  plaintiff's  counsel.  First,  that  he  had  a  direct 
interest  in  the  suit.  It  is  true  that  he  had  an  interest  when  he  came  into 
court  to  give  his  evidence  by  virtue  of  that  engagement  which  he  had  made; 
but  the  bill  of  exceptions  also  states  that  a  release  was  executed  to  him, 
which  entirely  removed  that  objection.  The  next  objection  is,  that  the 
witness  was  party  to  a  suit  in  equity,  and  that  eventually  he  might  be  liable 
to  the  costs ;  but  no  person  but  the  plaintiffs  below  could  call  on  him  for 
those  costs.  Now  the  defendant  below  and  the  witness  offered  that  the  bill 
should  be  dismissed  as  to  them  at  their  own  costs,  which,  however,  was 
refused;  but  after  such  a  refusal,  neither  in  justice  nor  common  sense  can 
we  suffer  those  parties  to  make  the  objection.  Then  the  remaining  objection 
is,  that  he  was  an  underwriter  on  the  same  policy.  I  must  acknowledge 
that  there  have  been  various  opinions  upon  this  subject,  and  that  it  is  im- 
possible to  reconcile  all  the  cases.  Then  we  have  only  to  consider  what  are 
the  principles  and  good  sense  to  be  extracted  from  them  all.  I  think  the 
principle  is  this :  if  the  proceedings  in  the  cause  cannot  be  used  for  him,  he 
is  a  competent  witness,  although  he  may  entertain  wishes,  upon  the  subject, 
for  that  only  goes  to  his  credit,  and  not  to  his  competency;  *as  where 
L  J  he  stands  in  the  same  situation  with  the  party  for  whom  he  is  called 
to  give  evidence,  there  is  no  doubt  but  that  it  may  influence  his  testimony; 
or  where  a  father  is  giving  evidence  for  the  son  :  but  this  does  not  render 
him  incompetent,  and  such  circumstances  are  always  open  to  observation. 
So  here  the  witness  might  have  had  his  wishes ;  his  situation  might  have 

(i)  Rep.  Temp.  Hard.  360. 

(J:)  Vid.Trelawney  v.  Thomas,  1  H.  Bl.  Rep.  C.  B.  308. 
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created  an  influence  on  his  mind;  but  the  question  still  is,  whether  he  was 
a  competent  witness  ?  On  the  grounds  I  have  already  stated,  I  think  he 
was.  But  there  is  also  another  reason  for  admitting  the  evidence  of  this 
witness,  on  the  authority  of  the  case  in  Skinner;  where  it  was  ruled  by 
Lord  Ch.  J.  Holt,  that  where  a  person  made  himself  a  party  in  interest, 
after  a  plaintiff  or  defendant  has  an  interest  in  his  testimony,  he  may  not 
by  this  deprive  the  plaintiff  or  defendant  of  the  benefit  of  his  testimony. f 
Then  what  was  the  situation  of  these  parties  ?  We  must  recollect  that  the 
broker,  who  effects  the  policy,  is  the  witness  whose  testimony  must  be 
resorted  to  by  both  parties  in  case  of  any  dispute.  He  afterwards  signed 
the  policy  himself,  which  he  could  not  have  done  without  the  concurrence 
of  the  assured  themselves,  who  had  before  entered  into  the  contract  with 
the  defendant  below  through  the  medium  of  this  broker;  and  therefore  he 
was  to  be  deprived  of  the  benefit  of  his  witness  by  the  very  act  of  the 
plaintiffs  themselves,  who  objected  to  his  testimony  at  the  trial.  Then  it 
has  been  said,  that  a  person  cannot  be  permitted  to  give  evidence  to  invali- 
date an  instrument  which  he  himself  has  executed :  but  I  cannot  assent  to 
that  as  a  general  proposition  ;  for  I  remember  a  case  of  a  trial  at  the  bar  of 
this  court,  (^j  where  all  the  subscribing  witnesses  to  Mr.  Joliffe's  will  were 
permitted  to  give  evidence  of  the  insanity  of  the  testator  at  the  time  of 
making  it.  Now  in  that  case  ihey  came  to  destroy  the  instrument  which 
they  had  attested ;  and  though  their  testimony  was  ultimately  discredited, 
yet  no  doubt  was  entertained  respecting  their  competency.  I  therefore 
entirely  agree  with  the  distinction  taken  by  my  brother  Buller,  that  where 
a  person  has  signed  a  negotiable  instrument,  he  shall  not  be  permitted  to 
invalidate  it  by  his  testimony. J  But  this  is  not  the  case  here.  However, 
these  are  only  the  small  points  in  the  cause.  And  I  again  recur  to  that 
which  is  the  principal  ground  of  my  opinion,  namely,  *that  the  wit-  ^  .  _  -. 
ness  was  not  interested  in  the  cause  then  depending,  neither  could  L  J 
the  verdict  by  any  possibility  be  produced  by  him  in  any  subsequent  suit. 

Ashurst,  J.  There  is  so  great  a  contradiction  in  decisions  respecting  the 
boundaries  of  evidence,  that  I  rather  choose  to  give  my  opinion  on  the  par- 
ticular circumstances  of  this  case,  than  to  lay  down  any  general  rule  on  the 
subject.  The  witness  was  called  to  prove  that  an  underwriter  on  the  same 
policy  was  not  liable.  Perhaps,  in  ordinary  cases,  one  underwriter  cannot 
be  examined  as  a  witness  for  or  against  another  on  the  same  policy  :  but  the 
particular  situation  in  which  this  witness  stood  makes  a  great  difference ; 
for  he  had  acted  as  the  broker,  and  could  not  by  any  act  of  his  own  deprive 
either  party  of  his  testimony  by  his  afterwards  signing  the  policy.  From 
the  nature  of  his  situation  he  must  be  the  best  witness  for  many  purposes ; 
and  if  he  knew  of  any  previous  secret  circumstances  which  would  invalidate 
the  policy,  he  was  committing  a  fraud  on  the  rest  of  the  underwriters.  And 
if  we  were  to  reject  the  testimony  of  this  witness,  it  would  be  open  to  this 
further  objection,  that  the  assured  might  collude  with  the  broker,  after  he 
had  obtained  other  subscriptions,  and  prevail  on  him  to  subscribe  the  same 
policy,  in  order  to  deprive  the  underwriters  of  the  benefit  of  his  evidence. 

Buller  J  J. — This  case  involves  in  it  the  question  which  has  been  so 

t  See  on  this  Forrester  v.  Pigou,  3  Camp.  380 ;  1  M.  &  S.  9. 

(l)  Lowe  V.  Jolliffe,  1  Bl.  Rep.  365. 

t  Sed  vide  Jordaine  v.  Lashbrooke,  7  T.  R.  601. 
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repeatedly  agitated  in  courts  of  law,  What  objections  go  to  the  credit,  and 
what  to  the  iom'pelencii,  of  the  witness?  than  which  no  qucKtion  is  more 
perplexed.  I  believe  it  was  first  held  in  Ilidout  v.  Johnson,  that  one  un- 
derwriter cannot  be  a  witness  for  another  j  I  have  taken  great  pains  (though 
without  success)  to  get  the  real  statement  of  that  case,  because  it  may  per- 
haps have  been  determined  on  its  own  particular  circumstances.  However, 
in  consequence  of  that  determination,  Judges  at  Nisi  Prius  have  frequently 
rejected  underwriters  as  witnesses ;  nor  is  it  extraordinary  that  at  Nisi 
Prius  they  should  have  been  guided  by  the  only  case  upon  the  subject, 
without  much  examination  into  the  grounds  of  it.  But  it  is  necessary  now 
to  decide  the  question  in  a  more  solemn  manner.  With  regard  to  two  of 
the  objections  which  have  been  argued  at  the  bar,  they  are  not  entitled  to 
much  consideration.  The  first  of  them  is,  that  the  witness  was  interested, 
r  *iQ  1  b'^c^'^s'^  ^6  '^'•^^  ^^  ^contribute  to  the  costs  :  the  release  is  a  clear 
L  ^  and  decisive  answer  to  that.     The  other  is,  that  he  was  liable  to  pay 

the  costs  in  the  suit  in  equity  ;  and  the  answer  to  that  is,  that  he  did  every- 
thing which  he  could  to  discharge  himself  from  that  objection,  by  ofi"ering 
to  dismiss  his  bill  at  his  own  costs.  The  case  of  Goodtitle  v.  Welford(^a) 
shows,  that  if  a  person  who  is  tendered  as  a  witness  does  everything  in  his 
power  to  get  rid  of  any  objection  to  his  testimony,  it  shall  not  be  competent 
to  the  other  party,  by  an  obstinate  refusal,  to  prevent  his  being  examined. 
Then  the  remaining  and  principal  question  is,  Whether  this  witness,  having 
subscribed  this  policy  as  an  underwriter,  has  thereby  rendered  himself 
altogether  incompetent?  because,  if  he  were  competent  to  answer  any  ques- 
tions, he  ought  not  to  have  been  rejected  generaUi/.  Then  we  must  see 
whether,  on  this  record,  the  fact  to  which  he  was  required  to  speak  might 
be  such  as  he  was  competent  to  answer.  On  the  principle  of  necessity  alone 
I  think  this  witness  ought  to  have  been  received. f  If  the  question  intended 
to  be  put  to  him  were  as  to  any  representation  made  by  him  to  the  under- 
writers at  the  time  of  subscribing,  he  must  be  admitted  as  a  witness  from 
necessity;  for  he  was  the  only  person  who,  from  the  nature  of  the  thing, 
could  speak  to  that  transaction,  and  as  such  the  underwriters  had  a  right  to 
call  on  him  for  his  testimony.  For  it  is  scarcely  possible  that  that  which 
he  alleged  to  the  underwriters  when  they  subscribed  could  be  proved  by 
any  other  person.  Besides,  it  is  admitted  that  if  he  had  been  called  as  an 
agent,  he  might  have  been  examined :  now  non  constat  but  that  was  the 
case  here ;  and  as  he  was  rejected  generally,  the  judgment  must  be  reversed. 
On  the  general  ground,  whether  one  underwriter  can  be  examined  for  an- 
other who  has  subscribed  the  same  policy,  I  incline  to  think  there  is  no 
objection  to  his  competency.  When  the  case  of  Walton  v.  Shelly  was 
argued  here,  I  looked  into  all  the  cases  on  the  subject,  and  particularly  into 
those  on  this  head.  The  court,  in  that  case,  approved  of  what  was  laid 
down  by  Lord  Ilardwicke  in  B.  v.  Bray,  that  it  was  better  to  lean  against 
objections  to  the  competency,  and  to  let  them  go  to  the  credit  of  the  witness. 
The  true  line  I  take  to  be  this,  is  the  v;iincss  to  gain  or  lose  hy  the  event  of 
the  cause  ?     Now  this  witness  could  not  gain  or  lose  by  the  event  of  this 

(«)  Dougl.  134. 

t  See  Benjamin  v.  Porteus,  2  li.  Bl.  590;  Green  v.  New  River  Co.,  4  T.  R.  590  ;  Spen- 
cer V.  Gouldiiijr,  Pcake,  129  ;  Hunter  v.  Leailily,  10  B.  &,  C.  858  ;  Edmonds  v.  Lowe,  8 
B.  &  C.  408 ;  McBrainc  v.  Fortune,  3  Cainpb.  317. 
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cause,  because  the  verdict  could  *not  he  evidence  either  for  or  against  ^  ^  ,„  -^ 
him  in  any  other  suit.     This  has  been  likened  to  cases  where  wit-  L  J 

nesses  have  been  rejected  on  the  ground  that  they  shall  not  be  permitted  to 
invalidate  instruments  which  they  themselves  have  signed  ;  but  the  ground 
of  that  objection  is  that  it  is  holding  out  false  credit  to  the  world,  and  must 
be  confined  to  negotiable  instruments.  If  a  person  were  permitted  to  set 
aside  such  an  instrument,  it  would  enable  him  to  commit  a  fraud.  But  for 
the  reasons  which  I  have  stated,  I  think  this  witness  ought  to  have  been 
received;  the  consequence  of  which  is,  that  the  judgment  must  be  reversed, 
and  a  venire  de  novo  must  issue  returnable  in  this  court. 

Grose,  J.  With  respect  to  the  general  question.  Whether  the  witness's 
being  interested  in  the  question  put  to  him  shall  render  him  incompetent,  as 
well  as  his  being  interested  in  the  event  of  the  suit,  I  think  it  is  better  to 
narrow  the  objection  to  those  cases  where  the  witness  is  interested  in  the 
event  of  the  cause.  So  much  has  already  been  said  on  this  subject,  that  I 
am  satisfied  with  declaring  my  assent  to  the  rule,  that  unless  the  witness 
be  interested  in  the  event  of  the  suit,  he  shall  be  admitted,  except  in  those 
exceptions  which  have  been  established  by  solemn  decisions.  On  the  other 
ground,  that  a  witness  ought  to  be  received  from  necessity,  I  think  this  falls 
within  the  case  cited  of  a  wager ;  and  whatever  may  have  been  said  in  the 
case  in  Levinz,  the  case  in  Skinner  is  a  clear  authority  to  the  general  point. 
And  that  I  find  has  been  since  adopted  in  another  case  of  George  v.  Pearce, 
before  Gould,  J.,  who  held  that  it  was  no  objection  to  the  competency  of  a 
witness,  that  he  had  laid  a  wager  on  the  event  of  the  cause  :  and  that  con- 
vinces me  that  Mr.  J.  Gould  meant  to  follow  the  same  rule  which  had  been 
laid  down  by  Lord  Holt  in  the  ease  in  Skinner.  So  that  the  rule  is,  that  a 
person  in  whose  evidence  another  has  gained  an  interest,  shall  not  by  his 
own  act  deprive  the  other  of  the  benefit  of  his  testimony.  Now,  in  this 
case,  the  witness  was  the  broker  who  effected  the  policy,  and  was  the  only 
person  who  could  speak  to  many  facts  material  to  the  cause.  Therefore,  on 
this  as  -vtell  as  on  the  other  ground,  I  think  he  ought  to  have  been  admitted. 
And  if  he  were  competent  to  answer  any  question,  he  ought  not  to  have 
been  rejected. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


r*-(n      ^'fms  is  the  leatling'  case  on  Shipton   v.   Thornton,  9  A.   &.   E.  ;]27, 

L    '      'that    important  subject — the  in-  "on   the  score  of  interest  are  not  to  be 

competency  of  a  witness  on  the  ground  favourod,  the  safe  rule   is  to  a(hnit  the 

of  interest — important  as  the  law  now  witness  whenever  there  is  doubt  on  the 

stands,  for  were  reason  and  sound  policy  fact.     It  is  then  still  open  to  the  objec- 

to  be  adopted  as  ihe   lawgivers  on  this  Inr  to  urge   the   same  circumstances  to 

subject,  interest  would  probably  be  held  the  jury  as  proper   to   lessen   the  credit 

to  be  an  objection  fit  to  be  addressed  in  of  the  witness  with  them." 

every  case  to  the  credit,  not  to  the  com-  The  courts  ever  since  Bent  v.  Baker, 

pelency.     [See  now  stat.  6  &.  7  Vict.  c.  have  evinced  a  laudable  desire  to  let  in 

85,  at  the  end  of  this  note.]  truth  wherever  precedent  will  admit  it, 

"As  objections,"  says  the  L.  C.  J.,  in  by  holding  objections  to  apply  rather  to 
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the  credit  than  the  competency.  Bent 
V.  Baker,  was  followed  by  tSmith  v. 
Praij^er,  7  T.  R.  60 ;  and  by  the  cele- 
brated decision  in  Jordaine  v.  Lat^Ii- 
brooke,  7  T.  R.  GOl,  which  is  remarkable 
because,  wiiile  it  recognised  the  general 
principles  laid  down  in  Bent  v.  Baker, 
it  afforded  Lord  Kenyon  an  opportunity 
of  correcting  the  report  of  that  case,  as 
to  certain  expressions  there  attributed 
to  him;  that  was  an  action  against  the 
defendants,  as  acceptors  of  the  following 
bill  of  exchange  : — 

*'■  Hamburgh,  20ih  December,  1796, 
/or  1001.  At  three  usances,  pay  this 
my  first  Dill  of  Exchange,  to  the  Order 
of  Messrs.  J.  21iynne  and  Co.,  \00l. 
sterling  value  in  account,  and  place  it 
to  account  of  G.  W.,  as  advised  by 
David  Hinr  Meyer. 

"  To  Messrs.  T.  Lashbrooke  and 
So7is,  Lo7idon." 

Accepted  by  the  defendants,  and  in- 
dorsed by  Messrs.  Thynne  and  Co.  the 
payees. 

At  the  trial,  Thynne  was  called  by 
the  defendants  to  prove,  that  although 
dated  Hainburgh,  the  bill  was  drawn  in 
London,  so  that  it  was  not  receivable  in 
evidence  for  want  of  a  stamp.  The 
witness  was  objected  to  on  the  ground  of 
incompetency,  but  received  by  the  L.  C. 
J.  Kenyon,  and  a  rule  for  a  new  trial  on 
that  ground  discharged.  "The  proposi- 
tion," said  Lord  Kenyon,  "  attempted  to 
be  established  for  the  plaintiffs  is,  that 
for  some  technical  reason,  or  for  some 
reason  of  policy,  a  court  of  justice  must 
shut  its  ears,  and  not  suffer  facts  to  be 
laid  before  them  by  a  witness  who  is 
not  infamous  in  character,  and  who  has 
no  interest  in  the  cause.  If  the  law  be 
so,  there  is  some  novelty  in  it.  1  have 
always  understood  the  law  to  be,  that 
where  a  witness  is  infamous,  and  his 
record  of  conviction  is  produced,  or 
where  he  is  interested  in  the  event  of 
the  cause,  he  cannot  be  received;  but 
to  carry  the  rule  beyond  that,  would  be 
extending  it  further  then  policy,  morali- 
ty, or  the  interest  of  the  subject  requires. 
The  rule  contended  for  by  the  plaintiff 
is  this,  that  *  however  infamously  you 
the  defendant  may  have  been  used, 
whatever  may  be  the  rights  of  other 
persons,  if  I,  the  plaintiff,  the  party  to 
the  fraud,  can  get  on  the  instrument  the 
name  of  the  person  who  may  be  the  only 
witness  to  the  transaction,  I  will  stand 
entrenched  within  the  forms  of  law,  and 
impose  silence   on    that   only    witness, 


though  he  be  a  person  of  unimpeachable 
character,   and    not    interested    in    the 
cause.'     But  I  cannot  conceive  on  what 
ground  such  a   proposition   can  be  esta- 
blished.     It   is   contradicted    by  every 
hour's  experience.      It  would    tend    to 
show,   that   a    party  to   an    instrument 
shall  not   be   permitted   to   contest   its 
validity  in  a  court  of  law,  not  only  by 
his  own  evidence,  but  by  any  evidence 
whatever.     But  in  actions  brought  on 
bills  of  exchange  and   notes  of  hand,  it 
is  permitted  to  the  defendant  to  show 
that  the  bill,  or  note,  was  given  on  an 
usurious  or  gaming  consideration;  that 
is  proved  by  every  day's   experience ; 
then  the  general  proposition  is  not  true. 
But  does  the  policy  of  allowing  such  a 
defence  to  be  made  apply  to  this  case 
as  strongly  as  to  those  ?     Precisely  the 
same.     And   not  finding  any  case  prior 
to  Walton  V.  Shelley,  1  T.   R.  296,  in 
which  such  a  defence  was  excluded,  I 
cannot  bring  my  mind  to  assent  to  the 
authority  of  that  case.     This  is  one  of 
the  most  important  questions  that  can  be 
discussed.     On  the  rules  of  evidence  de- 
pend the  facts  of  every  question  that  can 
be  discussed,  and,  thereibre,  it  is  of  the 
utmost   importance    to   preserve   those 
rules.      It  has  been    argued,  that   the 
defendant  is  estopped  in  this  case;  but 
estoppels  are  odious,  and  ought  not  to 
be  extended   farther  than  the  law  has 
already  carried  them.     The  word  estop- 
pel does  not  apply  to  such  a  case  as  the 
present.     When   the  drawee  accepts  a 
bill,  he  admits  it  to  have  been  signed  by 
the  person  by  whom  it  professes  to  have 
been  made ;    but  he   does  not   thereby 
admit  that  the  holder  of  the  bill  is  in  a 
condition  to  ^enforce  payment  of  r;^-,  -. 
it.     Most  of  the    cases   cited    I  ^        J 
admit  to   be   law.       That  of  Bent    v. 
Baker  is  of  great  authority.     It  came 
here  on  n  writ  of  error  from  the  Cotn- 
7non  Pleas  ;  and  though  a  writ  of  error 
was  aflerioards  brought  to  reverse  our 
judgment,  it  was  at  length  abandoned. 
But  I  wish  to  correct  an  expression  im- 
puted to  me  in  the  report  of  that  case, 
*  that  where  a  person  has  signed  a  nego- 
tiable instrument,  he  shall  not  be  per- 
mitted to  invalidate  it  by  his  testimony.^ 
Because  having  frequently  weighed  this 
subject  in  my  mind,  and  having  not  only 
entertained  a  contrary  opinion,  but  hav- 
ing also  always  acted  on  that  opinion  at 
Nisi  Prius,  I  think    I  never  could   have 
used    the   expression    imputed     to    me. 
The  case  of  testamentary  witnesses  can- 
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not,  in  my  opinion,  be  distinguished 
from  the  present;  and  if  not,  there  is 
abundant  authority  in  support  of  my 
opinion.  Sir  J.  Jekyll  always  permitted 
the  subscribing  witnesses  to  a  will  to 
give  evidence  to  impeach  the  will,  and 
and  the  same  thing  was  also  done  in 
Lowe  V.  Jolliffe,  1  Bl.  365." 

Having  thus  got  rid  of  the  exception 
to  the  general  rule,  which  would  prima 
facie  appear  to  have  been  recognised  in 
Bent  V.  Baker  ;  and  having  shown  that 
a  person  who  has  signed  an  instrument 
has  not  necessarily  such  an  interest, 
as  will  prevent  him  from  being  examined 
for  the  purpose  of  impeaching  its  validi- 
ty, let  us  proceed  to  the  main  doctrine 
established  in  that  case,  viz.  that  a  wit- 
ness who  has  no  interest  in  the  event 
of  the  cause  shall  not  be  rejected  as 
incompetent. 

The  strongest  probability  of  bias,  if  it 
do  not  amount  to  an  actual  interest,  will 
not  disqualify.  If  two  persons  are  in- 
dicted for  perjury,  for  swearing  to  the 
same  fact,  it  is  highly  probable,  indeed 
morally  certain,  that  each  will  desire 
the  acquittal  of  the  other.  Yet  they  are 
competent  witnesses  for  one  another. 
Bath  V.  Montague,  Fort.  247;  see  Rex 
v.  Gray,  S.  N.  P.  8th  ed.  1177,  citing  2 
Rojle's  Ab.  685;  pi.  3  &  2  Hale's  P. 
C.  280.  So  where  a.  woman  was  pro- 
duced as  a  witness  against  a  prisoner 
whose  conviction  she  expected  would 
obtain  her  husband  a  pardon,  her  wishes 
must  have  been  strongly  on  the  side  on 
which  she  was  called,  but  she  was  never- 
theless held  to  be  competent.  Rudd's 
case,  1  Leach,  151.  So  too  a  witness 
has  been  held  competent  who  believed 
himself  under  an  obligation  in  honour 
to  indemnify  the  party  for  whom  he  was 
called.  Pederson  v.  Stoffles,  1  Campb. 
145.  It  has  been  doubted  whether  a 
witness  who  believes  himself  Zeo-w?/?/ in- 
terested, although  not  so  in  fact,  be  not 
incompetent,  Trelawney  v.  Thomas,  1 
H.  Bl.  307 ;  and  Ph.  on  Ev.  7th  ed.  54 ; 
but  it  is  difficult  to  assign  any  ground 
for  such  a  distinction.  In  short,  to  dis- 
qualify a  witness,  there  must  be  not 
merely  hope,  not  merely  expectation, 
but  an  interest  in  the  event  of  the  suit, 
and  that  interest  must  be  direct.  If  it 
be  remote,  merely  possible,  it  will  not 
disqualify.  Collins  v.  Gwynne,  9  Binirh. 
559;  Nowell  v.  Davies,  5  B.  &  Ad.  368; 
Carter  v.  Pearce,  1  T.  R.  16:? ;  Doe  d. 
Bath  v.  Clarke,  3  Bing.  N.  C.  429;  or 
if  it  be  compensated  by  an  equal  interest 


on  the  other  side.  Ilderton  v.  Atkinson, 
7  T.  R.  480;  Shuttleworth  v.  Stephens, 
1  Campb.  403 ;  York  v.  Blott,  5  M.  &, 
S.  71. 

It  is  not  intended  in  this  note  to  col- 
lect the  numerous  cases  in  which  the 
question  discussed  has  been  that  of  com- 
petency and  incompetency  on  the  ground 
of  interest.  They  will  be  found  dili- 
gently collected  and  ably  commented 
upon  in  the  well-known  treatises  of  JNIr. 
Phillips  and  JVIr.  Starkie.  The  cases  in 
which  witnesses  have  been  disqualified 
by  interest,  may  perhaps  be  divided  into 
two  classes  [see  the  judgment  of  L.  C. 
J.  Tindal,  Hearne  v.  Turner,  2  C.  B. 
544] ;  viz. 

1.  Cases  in  which  the  verdict  may  be 
used  in  evidence  for  or  against  the  wit- 
ness. 

2.  Cases  in  which  it  will  have  an 
immediate  operation  on  his  interests 
otherwise  than  by  becoming  evidence 
for  or  against  him. 

Under  the  former  head  may  be  placed 
the  cases  of  a  servant,  or  agent,  who 
are  not  competent,  in  an  action  by  a 
third  person  against  their  principal,  to 
disprove  their  own  negligence,  by  which 
the  injury,  which  is  the  subject  of  the 
action,  is  said  to  have  been  occasioned. 
Green  v.  New  Riv.  Co.,  4  T.  R.  589; 
Martin  V.  Henricksen,  2  L.  Raym.  1007; 
Miller  v.  Falconer,  1  Campb.  251  ;  15 
East,  474 ;  Rotheroe  v.  Elton,  Peake, 
84 ;  Gevers  v.  Mainwaring,  Holt,  139. 
The  interest  of  the  witness  in  these 
cases  consists  in  the  circumstance,  that 
in  an  action  brought  by  his  em-  r*52i 
ployer  ^against  him,  the  verdict  '•  -' 
in  the  suit  in  which  he  is  a  witness  will 
be  good  evidence  of  the  amount  of 
damage  occasioned  by  his  negligence. 
So  in  the  case  put  by  Lord  Kenyon  in 
the  text,  where  a  right  of  common  is 
claimed  by  custom,  one  who  claims 
under  the  same  custom  cannot  be  a  wit- 
ness to  support  the  right,  because  the 
verdict  might  be  evidence  in  his  own 
favour.  See  too  Anscomb  v.  Shore,  1 
Taunt.  261 ;  Rhodes  v.  Ainsworth,  1 
B.  &  A.  87;  Conipany  of  Carpenters  v. 
Hayward,  1  Dougl.  373.  [Hoyle  v. 
Coupe,  9  M.  &  VV.  450.] 

But  there  are  other  cases  in  which 
the  witness  has  a  direct  interest  in  the 
event  of  the  suit  other  than  that  occa- 
sioned by  the  verdict  being  evidence  for 
or  against  him;  thus  a  witness  was  not 
permitied  to  prove,  in  an  action  of  eject- 
ment, that  he  was  the  real   tenant  in 


80 


SMITH'S     LEADING     CASES. 


possession,  for  the  purpose  of  defeating 
the  plainlifi';  since,  though  the  verdict 
might  not  be  evidence  against  him,  the 
judgment  and  execution  would  turn  him 
out  of  possession  immediately.  Doe  v. 
Wilde,  3  Taunt.  Is3;  Doe  d.  Willis  v. 
Birchmore,  9  A.  &  E.  662.  So,  the  re- 
siduary legatee  would  not  be  a  good  wit- 
ness for  the  executor,  for  the  p!aintiff''s 
recovery  would  diminish  his  residue. 
Baker  v.  Tyrwhitt,  4  Cai.ipb.  27.  [Hut 
see  Thomas  v.  Bird,  9  M.  &  W.  68.] 
So,  the  remainder-man  in  fee  is  not  a 
good  witness  in  an  ejectment  brought  by 
the  tenant  in  tail  to  avoid  a  recovery, 
for  iiis  remainder  will  vest,  if  the  tenant 
in  tail  should  recover.  Doe  d.  Lord 
Teynham  v.  Tyler,  6  Bingh.  394.  So, 
a  witness  is  incompetent  who  has  a 
power  of  attorney  to  receive  the  sum 
recovered,  and  intends  to  pay  himself 
thereout  a  debt  due  to  him  from  the  plain- 
tiff.    Powell  V.  Gordon,  2  Esp.  735. 

It  may  possibly  be  thought  not  quite 
clear  within  what  class  are  to  be  ranked 
such  cases  as  Boorman  v.  Brown,  9  A. 
&  E.  467,  and  Alorish  v.  Foote,  8  Taunt. 
457,  in  which  the  plaintiff's  servant  has 
been  called  to  disprove  his  own  negli- 
gence by  his  own  employer. 

In  some  of  these  cases  the  compe- 
tency of  the  witness  might  have  been 
restored  by  a  release  from  the  party  call- 
ing him,  or  from  himself;  thus  the 
agent  might  be  rendered  competent  by 
a  release  from  his  principal.  So  too  a 
bankrupt,  who  is,  generally  speaking, 
not  a  competent  witness  to  increase  the 
estate  on  account  of  his  interest  in  the 
allowance  and  surplus,  (see  Butler  v. 
Cooke,  Cowp.  70;  B.  N.  P.  43,)  might, 
if  certificated,  render  himself  competent 
by  releasing  his  assignees,  Nares  v. 
Saxby,  2  T.  R.  497;  Carlisle  v.  Eady,  1 
C.  &  P.  234 ;  B.  N.  P.  43.  In  short, 
whenever  there  was  any  person  whose 
release  would  destroy  the  interest  by 
which  alone  the  witness  was  incapacit- 
ated, a  release  from  that  person,  by  des- 
troying his  interest,  restored  his  compe- 
tenc)'.  It  was  partly  to  dispense  with 
the  trouble  of  executing  a  formal  deed 
in  such  cases,  partly  to  obviate  the  dan- 
ger that  ro  release  might  be  in  read- 
mess,  that  St.  3  &  4  W.  4,  c.  42,  ss.  26, 
27,  enacted,  "That  if  any  witness  shall 
be  objected  to  as  incompetent,  on  the 
ground  that  the  verdict,  or  judgment,  in 
the  action  in  which  it  shall  be  proposed 
to  examine  him,  would  be  admissible  in 
evidence  for  or  against  him,  such  wit- 


ness shall  nevertheless  be  examined; 
but,  in  that  case,  a  verdict,  or  judgment, 
in  that  action,  in  favour  of  the  party  on 
whose  behalf  he  shall  have  been  exa- 
mined, shall  not  be  admissible  in  evi- 
dence for  him,  or  any  one  claiming  un- 
der him  ;  nor  shall  a  verdict,  or  judg- 
ment, against  the  party  on  whose  behalf 
he  shall  have  been  examined,  be  admis- 
sible in  evidence  against  him  or  any  one 
claiming  under  him." 

"  Sect.  27.  And  be  it  further  enact- 
ed, that  the  name  of  every  witness 
objected  to  as  incompetent,  on  the  ground 
that  such  verdict,  or  judgment,  would 
be  admissible  in  evidence  for  or  against 
him,  shall,  at  the  trial,  be  indorsed  on 
the  record,  or  document,  on  which  the 
trial  shall  be  had,  together  with  the 
name  of  the  party  on  whose  behalf  he 
was  examined,  by  some  officer  of  the 
court,  at  the  request  of  either  party,  and 
shall  be  afterwards  entered  on  the  re- 
cord of  the  judgment ;  and  such  indorse- 
ment, or  entry,  shall  be  sufficient  evi- 
dence that  such  witness  was  examined, 
in  any  subsequent  proceeding  in  which 
the  verdict,or  judgment,  shall  be  offered 
in  evidence."  It  will  be  observed  that 
the  indorsement  of  the  name  on  the  re- 
cord is  not  necessary  for  the  purpose  of 
rendering  the  witness  competent :  that 
is  done  by  sec.  26.  The  indorsement  is 
for  the  purpose  of  facilitating  the  proof 
that  he  was  examined,  and  if  omitted 
may  be  supplied  by  parol  evidence.  Per 
Alderson,  B.,  in  Rees  v.  Walters,  3  M. 
&  W.  527. 

A  good  many  decisions  took  place  at 
Nisi  Prius  on  this  statute,  shortly  after  its 
enactment ;  the  facts  of  which  it  woul: 
be  useless  to  state  at  length,  smce  they 
cannot  be  reconciled,  and  consequently 
left  the  interpretation  of  the  act  in  dubio. 
See  Buroess  v.  Cuthill,  1  J\l.  &-  Rob. 
315,  and  6  C.  <fe  P.  282;  Mitchell  v 
Hunt,  6  C.  &  P.  351  ;  Harrington  v. 
Casswali,  ibid.;  Pickles  v.  Hollmgs,  1 
M.  &  Rob.  468;  Creevy  v.  Bowman,  1 
M.  &.  Rob.  496;  Hodson  v.  Marshall,  7 
C.  &  P.  16  ;  Harding  v.  Cobley,  6  C.  & 
P.  664.  At  last,  in  ^Yeomans  v.  r..}:-.j  -i 
Legh,  2  M.  &  Wels.  419,  the  l  ^'^ -I 
construction  of  the  statute  came  before 
the  Court  of  Exchequer,  on  a  motion  for 
a  new  trial,  on  the  ground  that  a  wit- 
ness had  been  improperly  rejected  as 
incompetent.  The  witness  was  a  ser- 
vant who  drove  his  master's  carriage,  for 
the  negligent  driving  of  which  the  ac- 
tion''was    brought.     It  was   contended. 
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that  the  act  did  not  apply  to  such  cases 
as  tluit  under  discussion,  in  wiiich  a 
release  would  operate  to  produce  com- 
petency. Tiie  court  held,  that  the  wit- 
ness was  rendered  competent  by  the 
statute.  "The  effect  of  the  clause," 
said  Parke,  B.,  "is  to  make  the  witness 
competent,  wlien  the  only  interest  is, 
Ihal  the  verdict  may  be  used  lor  or 
an^ainst  tiie  witness.  In  this  case  there 
is  no  interest,  except  that  the  verdict 
might  be  used  against  him  in  an  action 
by  his  master,  to  show  the  amount  of 
the  damages  recovered.  I  am  clearly 
of  opinion,  that  the  effect  of  the  act  is 
to  take  away  the  objection  to  the  ad- 
missibility of  the  witness  in  cases  of 
this  sort."  And  Alderson,  B.,  said, 
"He  had  always  understood  the  effect 
of  the  act  to  be,  to  supersede  the  ne- 
cessity and  save  the  e.xpense  of  a  re- 
lease." 

We  must  not,  however,  be  too  hasty 
in  concluding  that  this  act  will  make  the 
witness  competent  wherever  a  release 
would  formerly  have  rendered  him  so. 
In  the  instance  of  a  servant  called  to 
disprove  his  own  negligence;  if  he  in 
fact  zfjffs  guilty  of  the  negligence,  he  is 
liable  to  an  action  independently  of  the 
verdict  for  the  breach  of  duty  to  his 
master  which  he  has  committed.  The 
verdict  indeed  ascertains  what  the  dam- 
ages in  that  action  ought  to  be,  and  will 
be  evidence  against  him  for  that  pur- 
pose ;  but  it  does  not  give  his  master 
any  new  ground  of  suit  against  him. 
But  there  are  other  cases  in  which  the 
witness's  incompetency  has  been  hereto- 
fore removed  by  a  release,  in  which  the 
effect  of  the  verdict  would  have  been  to 
give  a  new  right  of  action  against  the 
witness,  which,  without  the  verdict, 
could  not  have  existed.  Such  is  the 
case  in  which  an  accommodation-accep- 
•tor  calls  the  person  for  whose  acco- 
modation he  accepted ;  the  verdict  in 
that  case  will  not  merely  be  evidence 
against  the  witness,  but  it  will  create  a 
new  cause  of  action  against  him,  which 
did  not  before  exist ;  for  it  will  give  the 
acceptor  a  right  to  sue  him  for  indemnity. 
In  such  a  case,  the  witness  is  not  disquali- 
fied merely  because  the  verdict  "would 
be  admissible  in  evidence  against  him," 
but  because  the  verdict  creates,  and  is, 
a  new  substantive  ground  of  action 
against  him.  Still,  since  the  verdict 
would  be  the  only  evidence  of  the  crea- 
tion of  that  new  cause  of  action;  and, 
since  to  render  it  inadmissible  as  evi- 


dence against  the  witness,  would,  in 
fact,  be  to  prohibit  such  action  being 
brought,  the  courts  would  now  probably 
hold,  notwithstanding  Burgess  v.  Cut- 
hill,  6  C.  &  P.  282;  1  M.  &  Rob.  315, 
that  the  statute  applies  to  such  cases 
also.  See  Faith  v.  M'Intvre,  7  C.  &  P. 
44;  [Russell  v.  Blake,  2  h\.  &i  Gr.  374; 
Poole  V.  Palmer,  9  M.  &  W.  71.]  Jn 
the  case  of  Bowman  v.  Willis;,  3  Bingh. 
JM.  C  ,  669,  the  effect  of  the  statute  was 
considered  in  the  Common  Plens.  In 
that  case  the  defendant,  who  was  the 
legatee  of  W.'s  horses,  hiid  hold  several 
of  them,  and  among  others,  one  for 
which  he  received  1021.,  and  which  the 
plaintiff  asserted  was  never  tlie  property 
of  W.,  but  had  been  lent  by  him,  the 
plaintiff,  to  W.  on  trial,  and  had  not 
been  approved  or  paid  for.  In  order  to 
prove  this  case,  he  called  the  residuary 
legatee  of  W.,  who  was  objected  to 
upon  the  ground,  that  if  the  plaintiff 
failed  in  this  action,  he  would  bring  an 
action  for  the  price  of  the  horse,  which 
had  not  yet  been  paid,  and  then  that 
price  must  be  paid  out  of  the  residue  of 
W.'s  estate,  and  would  thus  come  out  of 
the  pocket  of  the  witness.  But  the 
court  held,  that  he  was  competent,  and 
the  L.  C.  J.  said,  "There  is  no  imme- 
diate benefit  resulting  to  the  witness, 
from  the  termination  of  the  suit  one  way 
or  the  other.  It  is  only  on  the  supposi- 
tion that  a  subsequent  action  may  be 
brought  for  the  price,  and  that  his  de- 
fence would  be  the  recovery  in  this  ac- 
tion, that  his  interest  arises.  It  seems 
to  me  to  be  precisely  the  case  contem- 
plated by  the  late  statute,  which  renders 
a  witness  competent,  notwithstanding 
the  effect  of  the  verdict  and  judgment." 
It  is  however  apprehended,  that,  in 
such  cases  as  those  belonging  to  the 
second  of  the  two  classes  above  specified 
at  page  51,  namely,  in  which  the  inter- 
est of  the  witness  *does  not  at  all  r  ^.-^  -, 
arise  out  of  the  use  of  the  verdict  "-  '  -' 
in  evidence,  but  out  of  the  consequences 
which  will  result  from  it,  independently 
of  its  effect  as  evidence  in  any  suit,  the 
statute  would  not  be  held  lo  apply. 
"  There  may,"  said  the  L.  C.  J.,  in  Bow- 
man V.  Willis,  "  be  cases  in  which  a 
witness  may  have  a  direct  interest  inde- 
pendently of  the  effect  of  the  verdict  in 
the  cause.  Thus,  a  tenant  cannot  be 
called  in  ejectment  for  the  purpose  of 
establishing  his  lessor's  title,  because  he 
has  a  direct  interest  to  secure  his  own 
possession  under  the  lease."     [And  see 
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smith's   leading   cases. 


Doe  V.  Bamford,  11  A.  &  E.  786,  where, 
in  an  ejectment  by  first  niorttragee 
against  mortgagor,  tlie  second  mortga- 
gee was  iield  incompetent  as  a  witness 
for  the  defendant,  because  the  effect  of 
a  verdict  for  the  lessor  of  the  plaintiff, 
would  bo  to  put  into  possession  of  the  land 
a  party  not  estopped  to  dispute  the  wit- 
ness's title,  instead  of  a  party  who  was 
so  estopped.]  The  cases  above  put  of 
the  remainder-man,  the  residuary  legatee 
called  as  a  witness  for  the  executor,  and 
the  witness  who  had  a  power  to  receive 
the  amount  of  the  damages  for  his  own 
use,  seem  liable  to  the  same  observation. 
And  so  does  Wedgwood  v.  Hartly,  10 
Ad.  &  Ell.  619,  in  which  the  wife  of  A., 
who  had  let  the  premises  to  B.,  at  3Z.  a 
year,  was  not  permitted  to  give  evidence 
that  A.  was  seised  in  fee,  in  an  action  by 
B.  against  C.  for  distraining,  and  in 
which  C.  had  pleaded  that  he  was  A.'s 
landlord,  at  a  rent  of  lOZ,  In  two  late 
cases  where  a  witness  was  called  for 
the  defence,  who  would,  as  far  as  ap- 
peared, be  liable  to  indemnify  the  de- 
fendant, not  only  against  the  damages 
and  costs  recoverable  by  the  plaintiff, 
but  also  against  the  costs  payable  to  the 
defendant's  own  attorney,  Patteson,  J  , 
rejected  him,  saying  that  he  did  not  see 
how  his  indorsement  on  the  postea  could 
get  rid  of  that  objection.  Stanley  v. 
Jobson,  2  Moo.  &,  R.  103;  Green  v. 
Warburton,  ib.  105.  [See  Poule  v. 
Palmer,  9  M.  &  W.  71;  Russell  v. 
Blake,  2  M.  &  Gr.  874;  and  Hearne  v. 
Turner,  2  C.  B.  537.] 

In  Rees  v.  Walters,  3  M.  &,  W.  527, 
a  reversioner  was  held  a  competent  wit- 
ness for  the  tenant  in  possession.  It 
icas  admitted,  that  had  the  action  been 
ejectment,  he  might  have  been  excluded 
by  the  authority  of  Doe  d.  Teynham  v. 
Tyler.  But  the  court  said,  that  the  ac- 
tion being  one  of  trespass,  the  result  of 
it  could  not  affect  the  tenant's  posses- 
sion, or,  of  course,  have  the  etfect  of 
divesting  his  reversion. 

In  Groom  v.  Bradley,  8  C.  &  P.  500, 
Coleridge,  J.,  held,  that  a  bailiff  could 
not  be  rendered  a  competent  witness  for 
the  sheriff  by  indorsing  his  name. 

Supposing  the  rejection  of  the  wit- 
ness in  such  cases  as  Boorman  v.  Brown, 
and  Morish  v.  Foote,  to  proceed  on  the 
ground  of  immediate  interest,  a  curious 
distinction  might  be  established,  for  the 
statute  might  remove  the  incapacity  of 
the  servant  in  a  case  where  his  master 


was  the  defendant,  though  it  would  not 
wliere  he  was  plaintiff. 

[An  important  alteration  in  the  law, 
alluded  to  at  tiie  commencement  of  this 
note,  has  since  been,  to  a  great  extent, 
effected  by  the  stat.  6  &,  7  Vict.  c.  85, 
Lord  Denman's  Act,  which,  after  recit- 
ing that  the  inquiry  after  truth  in  courts 
of  justice  had  often  been  obstructed  by 
the  former  state  of  the  law  upon  this  sub- 
ject, goes  on  to  enact,  "  That  no  person 
offered  as  a  witness  shall  hereafter  be 
excluded  by  reason  of  incapacity  from 
crime  or  interest  from  giving  evidence, 
either  in  person  or  by  deposition,  ac- 
cording to  the  practice  of  the  court,  on 
the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry 
arising  *in  any  suit,  action,  or  r^- .  •, 
proceeding  civil  or  criminal  in  '-  -^ 
any  court  or  before  any  judge,  jury,  she- 
riff, coroner,  magistrate,  officer,  or  per- 
son having  by  law  or  by  consent  of  par- 
ties authority  lo  hear,  receive,  and 
examine  evidence ;  but  that  every  per- 
son so  offered  may  and  shall  be  admitted 
to  give  evidence  on  oath,  or  solemn  af- 
firmation, in  those  cases  wherein  affirm- 
ation is  by  law  receivable,  notwithstand- 
ing that  such  person  may  or  shall  have 
an  interest  in  llie  matter  in  question,  or 
in  the  event  of  the  trial  of  any  issue,  mat- 
ter, question, or  inquiry  of  the  suit,  action, 
or  proceeding  in  which  he  is  offered  as 
a  witness,  and  notwithstanding  that  such 
person  offered  as  a  witness  may  have 
been  previously  convicted  of  any  crime 
or  offence :  Provided  that  this  act  shall 
not  render  competent  any  party  to  any 
suit,  action,  or  proceeding,  individually 
named  in  the  record,  or  any  lessor  of  the 
plaintiff,  or  tenant  of  premises  sought  to 
be  recovered  in  ejectment,  or  the  land- 
lord or  other  person  in  whose  right  any 
defendant  in  replevin  may  make  cog- 
nizance, or  any  person  in  whose  imme- 
diate and  individual  behalf  any  action 
may  be  brought  or  defended  either 
wholly  or  in  part,  or  the  husband  or  wife 
of  such  persons  respectively:  Provided 
also,  that  this  act  shall  not  repeal  any 
provision  in  a  certain  act  passed  in  the 
session  of  Parliament  holden  in  the 
seventh  year  of  the  reign  of  his  late 
Majesty  and  in  the  first  year  of  the  reign 
of  her  present  Majesty,  intituled  An  Act 
for  the  Amendment  of  the  Laws  with 
respect  to  Wills.  Provided  that  in  courts 
of  Equity,  any  defendant  to  any  cause 
pending  in  any  such  court  may  be  e.v- 


BENT     V.     BAKER. 


83 


amined  as  a  witness  on  the  behalf  of  the 
plaintiff  or  of  any  co-defendant  in  any 
such  cause,  saving  just  exceptions  ;  and 
that  any  interest  which  such  defendant 
so  to  be  examined  may  have  in  the  mat- 
ters, or  any  of  the  matters,  in  question 
in  the  cause,  shall  not  he  deemed  a  just 
exception  to  the  testimony  of  such  de- 
fendant, but  shall  only  be  considered  as 
aifecting  or  tending  to  affect  the  credit 
of  such  defendant  as  a  witness." 

The  provisions  of  this  important  and 
salutary  statute,  have  rendered  the  more 
ancient  decisions  upon  the  incompetency 
of  witnesses  at  common  law  on  the 
ground  of  interest,  of  less  practical  use 
tlian  before ;  they  remain,  however,  as 
curious  records  of  the  subtle  distinctions 
and  difficult  questions,  induced  by  a  rule 
of  law,  so  much  at  variance  with  the 
sounder  policy  which  dictated  the  recent 
enactments  on  this  subject.  It  will  be 
observed,  that  the  enacting  part  of  the 
first  section  of  the  statute,  is  large 
enough  to  do  away  with  incompetency 
from  crime  or  interest  altogether,  and  as 
that  enactment  is  only  qualified  by  the 
exceptions  specified  in  the  provisoes, 
numerous  doubts  which  formerly  encum- 
bered questions  of  competency,  especially 
in  the  second  *of  the  two  classes 
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of  cases  referred  to  at  page  51, 


are  very  much,  if  not  completely,  clear- 
ed away  ;  the  only  question  now  being, 
whether  the  person  tendered  as  a  wit- 
ness comes  within  any  of  the  exceptions 
in  the  statute;  if  he  does  not,  he  is  com- 
petent. (See  the  judgment  of  Mr.  Jus- 
tice Maule  in  the  case  of  Hearne  v. 
Turner,  2  C.  B.  544.)  These  exceptions 
are  few,  and  perhaps  as  clearly  defined 
as  they  could  be,  consistently  with  the 
continued  exclusion  of  parties  to  the 
suit,  whether  nominal  or  substantial. 
Laying  out  of  consideration  the  Statute 
of  Wills,  which  is  uniouched  by  it,  and 
the  provision  as  to  courts  of  equity,  the 
only  persons  who  can  now  be  objected 
to  in  a  court  of  law  as  incompetent  on 
the  ground  of  interest,  are  those  men- 
tioned in  the  first  proviso,  and  "the  hus- 
band or  wife  of  such  persons  respective- 
ly." They  may  be  divided  into  four 
classes,  viz. : — 

1st.  "  Any  party  to  any  suit,  action,  or 
proceeding,  individually  named  in  the 
record." 

In  order  to  bring  a  witness  within  this 
provision  he  must  be  individually  named 
in  the  record  and  a  party  to  the  suit; 
therefore  a  prochein  amy  was  held  to  be 


competent,  upon  the  ground  that,  al- 
though  individually  named  in  the  record, 
yet  he  was  not  a  party  to  the  suit,  with- 
in the  meaning  of  the  proviso.  Sinclair 
V.  Sinclair,  13  M.  &  VV.  640. 

2nd.  "Any  lessor  of  the  plaintiff,  or 
tenant  of  premises  sought  to  be  recover- 
ed in  ejectment." 

3rd.  "The  landlord  or  other  person  in 
whose  right  any  defendant  in  replevin 
may  make  cognizance." 

Where  in  replevin  the  defendants 
made  cognizance  :  first,  as  bailiffs  to  J. 
and  F.  McGowran;  secondly,  as  bailifis 
to  J.  McGowran  alone;  no  evidence  was 
offered  in  support  of  the  first  cognizance, 
but  it  was  proposed  to  abandon  it,  and  to 
call  F.  McGowran,  the  party  mentioned 
therein,  in  support  of  the  second  cogniz- 
ance, to  prove  a  fact  alleged  in  the  se- 
cond cognizance,  and  not  in  issue  upon 
the  first.  Alderson,  B.,  after  consulting 
with  Lord  Denman,  held  the  case  to  be 
within  this  part  of  the  proviso,  and 
rejected  the  witness.  Girdlcstone  v. 
McGowran  and  another,  1  Car.  &  Kir. 
702. 

4th.  "Any  person  in  whose  imme- 
diate and  individual  behalf  any  action 
may  be  brought  or  defended,  either 
wholly  or  in  part." 

It  is  under  thispartof  the  proviso  that 
questions  most  frequently  arise  in  prac- 
tice; and  its  application  is  not  always 
unattended  with  difficulty.  Tlie  judges, 
however,  (acting  on  the  same  principle 
as  that  laid  down  by  Lord  Denman,  in 
Skipton  V.  Thornton,  cited  at  p.  50,) 
have  hitherto  been  very  liberal  in  their 
construction  of  it.  In  Hearne  v.  Turner, 
2  C.  B.  544,  where  the  question  was, 
Whether  certain  promissory  notes  were 
the  property  of  the  plaintiff' or  one  Myt- 
ton  ;  the  *latter,  not  having  any-  pg^^-i 
thing  to  do  with  the  action,  was  '-''-' 
admitted  to  prove  the  properly  in  him- 
self, being,  if  not  admissible  at  common 
law  or  under  the  statute  3  &  4  W.  4,  c. 
42,  s.  26,  clearly  so,  under  6  &  7  Vict. 
c.  85.  So  the  officer  to  whoin  a  warrant 
was  granted  on  a  ca.  sa.  was  held  to  be 
a  competent  witness  for  the  sheriff,  in  an 
action  against  him  for  not  arresting. 
Wilson  V.  Magnay,  1  Car.  &  Kir.  291, 
per  Parke,  B.,  and  Wheeler  v.  Senior,  1 
Car.  &  Kir.  293,  S.  P.  per  Wightman, 
J.  So  in  an  action  by  the  administrator 
of  a  married  woman  upon  a  note  given 
to  her  dum  sola,  her  husband  was  ad- 
mitted to  prove  payment  of  interest  by 
the  defendant  in  order  to  take  the  case 
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out  of  tlie  Statute  of  Limitations.  Hart 
V,  Stevens,  6  Q.  B.  937.  See  also  Hill 
V,  Kitcliing,  3  C.  B.  299;  Udall  v,  Wal- 
ton, 14  M.  &  VV.  254.  These  cases 
seem  to  decide,  that  a  witness  is  not  in- 
competent, within  tiiis  part  of  the  pro- 
viso, by  reason  of  any  lial)ility  over,  how- 
ever probable,  which  may  be  the  effect 
of  the  verdict,  or  any  advantage,  however 
certain,  that  may  result  to  him  from  it, 
unless  his  interest  be  that  of  a  substan- 
tial party  to  the  suit  directly  and  imme- 
diately affected  by  its  result  as  if  he  were 
a  parly  upon  the  record.  This  distinc- 
tion will  be  found  to  be  well  illustrated 
by  the  case  of  Hill  v.  Kitching,  8  C.  B. 
299.  That  was  an  action  brought  by  a 
ship-broker,  to  recover  certain  commis- 
sion for  his  services  in  procuring  for  the 
defendant  a  charter-party.  A  witness 
called  for  the  plaintiff  stated,  that  he 
had  introduced  the  ship-owner  to  the 
plaintiff,  but  had  nothing  to  do  with  the 
negociation  with  the  defendant  for  the 
charter-party.  In  consideration  of  the 
introduction,  however,  the  plaintiff  had 
agreed  to  give  him  half  the  amount  of 
whatever  commission  he  should  recover 
from  the  defendant.  The  witness  was 
held  to  be  competent;  and  Lord  Chief 
Justice  Tindal,  in  his  judgment,  after 
reading  the  proviso  in  the  statute,  thus 
proceeds:  "The  former  part  of  the  pro- 
viso is  free  from  difficulty,  the  interest 
of  a  party  to  the  suit  is  direct  and  im- 
mediate: so,  the  tenant  in  ejectment 
has  a  direct  and  immediate  interest,  in- 
asmuch as  a  judgment  for  the  plaintiff 
would  remove  him  from  the  land  ;  and 
the  interest  of  the  landlord  or  other  per- 
son in  whose  right  a  defendant  in  reple- 
vin makes  cognizance,  is  equally  direct. 
Then  comes  the  last  clause,  'or  any  per- 
son in  whose  immediate  and  individual 
behalf  any  action  may  be  brought  or 
defended,  either  wholly  or  in  part.'  That 
would  seem  to  include  the  tenant  in 
ejectment  and  the  landlord  in  replevin, 
and  to  carry  the  exception  somewhat 
further.  If  it  had  appeared  that  the 
plaintiff  had  made  over  toCramond  (the 
v/itncss)  a  moiety  of  the  commission, 
then  I  should  have  said  that  Cramond 
r  *'i  71  ^^^''^  ^  person  in  whose  *imme- 
L  -I    diate  and  individual  behalf  the 

action  was  in  part  brought.  But  that 
was  not  so.  Cramond  though  he  claims 
a  moiety  of  the  commission  under  a 
separate  and  distinct  agreement  with 
the  plaintiff,  has  no  right  to  lay  his 
hand  upon  any  portion  of  the  money  to 


be  recovered  in  this  action,  and  iHere 
was  no  evidence  to  show  that  he  was 
any  party  to  the  bringing  of  the  action." 
"It  appears  to  me,"  says  J\Ir.  Justice 
Coltman,  in  the  same  case,  "that  the 
party  '  in  whose  immediate  and  indivi- 
dual behalf  the  action  is  brought'  must 
be  understood  to  mean  the  party  who 
causes  the  action  to  be  brought;  and 
that  a  witness  is  not  brought  within  the 
proviso  by  merely  showing  that  he  has 
an  interest  in  the  determination  of  the 
cause  in  any  particular  way."  And  Mr. 
Justice  Maule  observes:  "  The  meaning 
of  the  proviso  is,  that  no  person  who  is 
the  formal  plaintiff  on  the  record  shall 
be  called  as  a  witness,  nor  any  person 
who,  though  not  the  formal  plaintiff,  is 
yet  substantially  so.  For  instance,  sup- 
pose a  man  assigns  a  bond  and  sues  the 
obligor  on  behalf  of  the  assignee,  the 
latter  would  be  a  person  in  whose  imme- 
diate and  individual  behalf  the  action  was 
brought,  and  therefore  not  an  admissible 
witness."  All  the  learned  judges  seem 
to  have  dealt  on  the  fact  that  the  witness 
had  not  interfered  in  bringing  the  action  ; 
and  taking  the  judgments  of  their  Lord- 
ships together,  perhaps  the  following 
rule  may  be  deduced,  viz.,  A  person  who 
has  a  vested  interest  in  the  identical  sub- 
ject-matter of  the  suit,  is  incompetent 
as  a  witness,  though  he  may  not  have 
interfered  in  bringing  or  defending 
the  action :  whilst,  in  order  to  affect 
the  competency  of  a  person  whose  in- 
terest is  in  the  event,  not  the  subject- 
matter  of  the  suit,  it  is  necessary  to  show 
an  interference  on  his  part  in  bringing 
or  defending  the  action  ;  and  it  is  appre- 
hended, the  interference  which  will  ex- 
clude in  such  a  case,  must  be  of  a  nature 
to  create  a  liability  independent  of  the 
record  in  the  action,  as  otherwise  the 
witness  will  still  be  competent,  if  not 
under  Lord  Denman's  Act,  at  all  events 
by  the  combined  operation  of  that  act, 
and  the  3  &  4  W.  4,  c.  42,  s.  26,  27. 
In  a  case  of  Walter  v.  Thompson,  tried 
before  Air.  Justice  Patteson  at  the  Ox- 
ford Summer  Assizes,  1845,  the  action 
was  brought  in  the  name  of  a  patentee 
for  an  alleged  infringement  of  his  patent, 
and  the  validity  of  the  patent  as  well  as 
the  fact  of  its  infringement  was  put  in 
issue  by  the  pleadings.  A  witness 
called  for  the  plaintiff,  stated  on  the 
voir  dire  that  he  was  a  licensee  of 
the  patent  in  question,  and  had  employ- 
ed the  attorney  to  bring  the  action, 
for  the  costs  of  which  he  would  be  liu- 
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ble.  The  learned  judge,  after  consult- 
ing Lord  Denman,  held  the  witness 
to  be  incompetent;  as  being  a  person, 
in  whose  "immediate  and  individual 
r- -  -,  *behalf"  the  action  was  brought. 
'-  J  In  this  case,  it  will  be  observed 
that  the  person  tendered  as  a  witness 
was  substantially  plaintiff  in  the  action. 
Had  he  not  employed  the  attorney,  the 
question  might  have  been  raised  how  far 
his  interest  was  such  an  interest  in  the 
patent,  the  validity  of  which  was  then 
in  question,  as  would  of  itself  have  ren- 
dered him  incompetent,  as  being  a  per- 
son on  whose  "immediate  and  individual 
behalf"  the  action  must  necessarily  have 
been  "  in  part"  brought,  even  though  he 
had  not  personally  interfered  in  bringing 


it.  See,  hoaever,  Prolheroe  v.  May,  .5 
M  &  VV.  675.  But,  assuming  his  inter- 
est not  to  h;ive  been  in  the  subject-mat- 
ter of  the  action,  but  in  the  event  only, 
still,  his  employment  of  the  attorney 
clearly  rendered  him  a  person  on  whoso 
immediate  and  individual  behalf  the  ac- 
tion was  in  part  brought,  his  liability 
being  of  a  character  not  to  be  affected 
by  any  indorsement  on  the  record;  sn 
that  in  either  view  the  witness  would 
seem  to  hnve  been  incompetent. 

Notwithstanding  the  very  comprehen- 
sive e.vpre.ssions  used  in  the  statute,  its 
application  to  proceedings  in  the  Eccle- 
siastical Courts  seetns  to  have  been 
doubted.  See  Sanders  v.  Wigston,  1 
Rob.  Eccl.  Rep.  460.] 


It  was  declared  in  New  York,  by  the  Court  of  Errors,  ia  deciding  the 
case  of  Van  Ness  v.  Terhune,  3  Johns.  Cases,  32,  that  "if  the  witness  will 
not  gain  or  lose  by  the  event  of  the  cause,  and  if  the  verdict  cannot  be 
given  in  evidence  for  or  against  him,  the  objection  is  to  his  credit,  not  to 
his  competency." 

The  rule  thus  laid  down,  though  not  embracing  those  cases  in  which  the 
objection  to  the  competency  of  witnesses  rests  on  the  ground  of  public 
policy,  may  yet  be  considered  as  defining  with  reasonable  certainty,  the 
boundaries  within  which  incompetency,  arising  from  interest,  has  been  con- 
fined by  the  law  Independently  of  the  existence  of  some  actual  and  legal 
source  of  interest,  no  bias,  however  strong,  is  a  sufficient  reason  for  the 
exclusion  of  testimony.  ''Although  the  case  of  the  witness  be  in  every 
point  and  particular  the  case  of  the  party  by  whom  he  is  called  to  testify; 
although  he  expect  a  benefit  from  the  event,  and  in  short,  although  he  be 
subjected  to  as  strong  a  bias  as  can  influence  the  understanding  and  actions 
of  man,  yet  if  he  be  not  implicated  in  the  legal  consequences  of  the  judg- 
ment, he  is  competent.  By  legal  consequences,  are  meant  those  which  are 
fixed,  certain  and  actual,  and  by  which  an  advantage  not  dependinof  on  a 
contingency,  is  to  be  gained  or  lost;  such,  for  instance,  as  being  able  to  give 
the  verdict  in  evidence  on  the  one  hand,  or  being  subjected  to  an  incum- 
brance or  duty  on  the  other."  Per  Gibson,  C.  J.,  Bennett  v.  Hethington, 
16  Sergeant  &  Bawle,  195. 

Similar  ground  was  taken  by  the  Supreme  Court  of  Massachusetts,  in 
Bliss  V.  Thompson,  4  Mass.  448,  where  the  decision  in  Bent  v.  Baker,  was 
referred  to,  as  settling  and  defining  the  law,  with  regard  to  the  competency 
of  witnesses. 

It  is  proposed  in  this  note,  first,  to  consider  the  competency  of  the  par- 
ties to  the  record  as  witnesses,  and  then  to  examine  the  same  question,  with 
reference  to  the  competency  of  third  persons.  The  competency  of  the  par- 
ties to  a  negotiable  instrument,  to  give  evidence  for  the  purpose  of  promoting 
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or  defeating  a  recovery  in  a  suit  brought  upon  it,  will  then  be  considered, 
and  conclude  the  investigation. 
Parties. 

It  is  a  well  settled  rule  of  the  common  law,  that  the  testimony  of  a  wit- 
ness, can  never  be  received  for  the  purpose  of  supporting  an  issue,  to  which 
he  is  a  party  of  record.     This  doctrine  has  been  so  invariably  recognised, 
by  all  tribunals  proceeding  solely  on  common  law  principles,  that  there  are 
but  few  instances  in  England,  in  which  it  has  been  questioned  by  counsel, 
or  made  the  subject  of  direct  judicial  decision  by  the  court.     In  the  recent 
case  of  Hawksworth  v.  Showier,  12  M.  &  W.  45,  the  point  was,  however, 
brought  forward  incidentally,  in  consequence  of  the  offer  of  the  wife  of  one 
of  two  defendants  in  an  action  of  trespass,  as  a  witness  for  the  other,  which 
was  endeavoured  to  be  sustained  on  the  ground,  that  as  the  liability  of  her 
husband  was  unquestionable  and  admitted,  his  position,  as  a  party  to  the 
issue,  could  not  render  her  incompetent  in  favour  of  the  other  defendant. 
Eut  she  was  held  incompetent  by  the  court,  on  the  ground  that  the  testi- 
mony of  the  wife  was  to  be  considered  as  standing  on  precisely  the  same 
footing  as  the  testimony  of  the  husband,  which  would  necessarily  have  been 
inadmissible;  and  it  was  said  by  Lord  Abinger,  that  this  was  the  first  attempt 
of  which  he  had  ever  heard,  in  the  course  of  his  long  experience,  to  make 
a  party  to  the  record,  and  a  party  to  the  issue,  a  witness  in  the  cause.     The 
rule  thus  laid  down  has  been  frequently  enforced,  and  is  thoroughly  well 
established  in  this  country;  Fox  v.  Whitney,  16   Mass.  118;  Frazier  v. 
Lincoln,  1  Gilman,  347 ;  Grillett  v.  Lovatt,  2  id.  475 ;  Vinyard  v.  Brown, 
4   M'Cord,  24;  Scott  v.  Lloyd,  12  Peters,  149;  Steen  v.  Bowman,   13 
id.    209;    Lies  v.    Stubb,    6   Watts,    48;    Irwin  v.    Shumaker,  4  Barr, 
199;   Norris  v.  Johnston,   5  Id.  287;    Bridges  v.   Armour,   5  Howard, 
91;   Evans  v.    Gibbs,    6   Humphreys,   405;   Abbott  v.    Clark,    19   Ver- 
mont, 444 ;    Smith  v.    Stader,  4  Id.  404 ;    Bellamy  v.   Cains,    3   Rich- 
ardson, 354;  Benjamin  v.  Coventry,  19  Wend.  353;  Goodwin  v.  Harrison, 
6  Alabama,  438 ;  Stone  v.  Bibb,  2  Id.  100.     The  rule  is  founded  upon  a 
general  presumption,  that  the  feelings  or  interests  of  the  parties,  are  too 
much  involved  in  the  issue,  to  permit  them  to  testify  with  fairness  and  im- 
partiality.    This  presumption  is  one  of  law  strictly,  which  cannot  be  contro- 
verted by  evidence ;  and  consequently  applies  even  where  the  witness  has  in 
fuct  no  interest,  or  an  interest  against  the  person  by  whom  he  is  called;  Ir- 
win V.  Shumaker,  Wolf  v.  Fink,  1  Barr,  435;  Stone  v.  Bibb,  2  Alabama, 
100.     And  it  has  been  decided,  that  all  persons  who  are  joined  as  defend- 
ants in  the  process,  by  which  a  suit  is  instituted,  whether  actually  served  or 
not,  are    to    be  regarded   as    parties,  and   are   consequently  incompetent 
as  witnesses;  Wood  v.  Connell,  2  Wharton,  542;  Taylor  v.  Henderson, 
17  S.  &  11.  453;  Wolf  V.  Fink,  1  Barr,  435;  Parke  v.  Bird,  3  Id.  160. 
But  an  opposite  view  has  been  taken  in  other  cases,  and  actual  service  or 
appearance,  held  necessary  to  render  a  witness  who  has  no  interest  in  the 
verdict,  or  in  the  event  of  the  case,  incompetent  as  a  party  to  the  record; 
Clark  V.  Malony,  3  Harrington,  68;  Stergers  v.  Grass,  7  Missouri,  361. 

The  better  view  of  the  law  seems  to  be,  that  the  rule  which  excludes  the 
testimony  of  parties,  only  applies  when  they  are  called  to  support  their  side 
of  the  issue,  for  when  they  are  called  by  the  other  side,  and  are  willing  to 
testify,  there  can  be  no  reason  for  refusing  to  hear  them,  unless  they  are 
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shown  to  have  some  special  interest.  It  is,  accordingly,  well  settled  in 
England,  that  a  party  to  the  suit  may  be  examined  in  favour  of  the  opposite 
.party,  and  against  himself,  or  those  with  whom  he  is  associated  of  record, 
unless  he  object  personally  to  giving  evidence,  or  is  disqualified  on  the 
ground  of  interest.  Thus,  it  was  decided,  in  Worrall  v.  Jones,  1  Bing.  395, 
overruling  Brown  v.  Brown,  4  Taunton,  752,  and  Mant  v.  Mainwaring,  8 
Id.  139,  where  the  law  had  been  held  the  other  way,  that  a  defendant  who 
has  suffered  judgment  by  default,  is  a  competent  witness  for  the  plaintiff. 
The  same  point  arose  in  Pipe  v.  Steele,  2  Q.  B.  733,  and  was  again  determined 
in  favour  of  the  competency  of  the  witness.  It  was  held,  in  like  manner, 
in  Whitehead  v.  The  Bank  of  Pittsburgh,  2  W.  &  S.  172,  that  a  witness 
who  was  not  only  a  party  to  the  record,  but  to  the  issue  before  the  court, 
might  give  evidence  to  prove  that  a  note  made  by  him,  was  binding  on  the 
other  defendants.  In  this  case,  the  witness  was  protected  from  liability  in 
a  separate  or  future  action,  by  a  covenant  from  the  plaintiff,  and  all  objection 
on  the  ground  of  interest  being  thus  removed,  there  was  held  to  be  none  on 
that  of  his  position  on  the  record.  And  it  has  been  decided  in  a  number  of 
other  cases,  that  one  of  several  defendants,  may  be  examined  as  a  witness 
for  a  plaintiff;  Mevey  v.  Matthews,  9  Barr,  112;  Paine  v.  Tildcn,  20  Ver- 
mont, 674,  or  one  of  several  plaintiffs  for  a  defendant;  Moddewell  v.  Keever, 
8  W.  &  S.  65;  Duffie  v.  Pennington,  1  Alabama,  506,  notwithstanding  an 
objection  to  his  testimony,  on  the  part  of  the  other  parties  to  the  action, 
against  whom  he  is  called  to  give  evidence;  Sargent  v.  Sargent,  18  Vermont, 
311;  Miner  v.  Downer,  20  id.  61. 

These  cases  establish,  that  the  technical  and  absolute  incompetency  of 
parties  to  the  record,  only  exists  when  they  are  called  as  witnesses  in  their 
own  favour,  and  that  they  may  give  evidence  in  all  cases  against  themselves, 
unless  some  special  interest  is  shown  of  a  nature  to  exclude  them.  But  a 
doubt  was  expressed  in  Sergeant  v.  Sergeant,  18  Vermont,  311,  whether  the 
assignor  of  a  chose  in  action,  should  be  allowed  to  give  evidence  for  the 
defendant  in  an  action  brought  in  his  name,  but  for  the  benefit  of  the  assignee. 
This  distinction,  however,  seems  unsound  in  itself,  and  is  opposed  by  the 
cases  of  Prawett  v.  Marsh,  1  Stewart  &  Porter,  17 ;  Smith  v.  Elder,  7  S.  & 
M.  367;  and  Cooperwood  v.  Foster,  12  id.  718. 

The  right  of  parties  to  give  evidence  against  themselves,  or  those 
with  whom  they  are  associated  of  record,  when  their  testimony  is  not 
objectionable  on  the  ground  of  interest,  is  sustained  by  many  other  cases, 
and  seems  to  be  consistent  both  with  policy  and  reason ;  Johnson  v.  Black- 
men,  11  Conn.  312;  Woodruff  v.  Westcott,  12  id.  134;  Kinsaid  v.  Pear- 
cell,  1  Smith,  164.  There  are,  however,  some  cases,  in  which  this  right  has 
been  denied,  and  the  rule  of  exclusion  held  to  be  peremptory  in  its  opera- 
tion. Thus,  in  Benjamin  v.  Coventry,  19  Wend.  353,  where  the  plaintiff  who 
had  assigned  his  interest  in  the  cause  of  action,  came  forward  voluntarily  as 
a  witness  for  the  defendant,  but  was  objected  to  by  the  assignee,  he  was 
excluded  as  being  a  party  to  the  record,  and  as  such,  absolutely  incompetent 
to  testify,  without  the  consent  of  all  the  persons  interested  in  the  event  of 
the  suit.  The  same  point  was  decided  in  Freer  v.  Evertson,  20  Johnson, 
142.  It  was  held,  in  like  manner,  in  The  Supervisors  of  Chenango  v. 
Birdsall,  4  Wend.  457,  that  one  of  several  defendants  in  an  action  ex  con- 
tractu, cannot  be  a  witness  for  the  plaintiff,  not  only  on  account  of  the  inter- 
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est  wliifli  he  may  have  under  some  circumstances  in  promoting  a  recovery, 
but  apart  from  this,  and  merely  as  a  party  to  the  record.  The  ground  that 
parties  to  the  record  are  absolutely  incompetent  under  all  circumstances,  was 
also  taken  in  Schemerhorn  v.  Schemerhorn,  1  Wendell,  123,  and  Mills  v.  Lee, 
4  Hill,  5:t9.  The  cases  of  The  Columbian  Man.  Co.  v.  Dutch,  13  Pick.  128,  and 
Bull  V.  Strong,  8  Mctcalf,  8,  support  the  same  view  of  the  question,  although 
the  witness  was  excluded  in  both  instances,  on  the  ground  of  interest,  and  not 
merely  because  he  was  a  party  to  the  record.  And  in  Frazier  v.  Laughlin, 
1  Grilmau,  317,  and  Kennedy  v.  Niles,  2  Shepley,  54,  it  was  distinctly 
decided,  that  a  party  cannot  testify  even  against  himself,  and  in  favour  of 
the  opposite  party,  unless  with  the  consent  of  all  persons  who  are  cither 
parties  to  the  cause,  or  parties  in  interest.  On  the  other  hand,  the  lan- 
guage held  in  the  recent  case  of  Saflford  v.  Lawrence,  6  Barbour,  36G, 
is  strongly  the  other  way,  and  in  favour  of  the  doctrine,  that  parties  to 
the  record  are  technically  and  absolutely  incompetent,  only  when  called  to 
support  an  issue  which  they  have  joined,  and  with  which  they  have  an 
actual  and  subsisting  connexion. 

Amidst  this  conflict  of  opinion  and  decision,  it  is  well  established  that  in 
certain  cases,  when  the  cause  is  at  an  end,  as  against  one  of  the  parties,  so  that 
his  liability  is  no  longer  in  any  way  dependent  on  the  final  event  as  to  the 
rest,  he  may  be  called  as  a  witness  on  either  side  of  the  controversy.  This 
exception  to  the  general  rule  is  well  established  in  actions  of  tort,  although 
the  cases  are  conflicting  with  regard  to  its  application  in  suits  founded  on 
contract.  It  has  long  been  held,  that  where  the  plaintifi"  fails  to  make  out 
a  case  against  one  of  several  defendants  in  a  suit  in  tort,  a  verdict  may  be 
taken  at  once  in  his  favour,  and  his  testimony  received  on  behalf  of  the 
others,  Van  Deuzen  v.  Van  Slyck,  15  Johnson,  223  ;  Moon  v.  Eldred,  3 
Hill,  104.  The  law  is  so  held  to  prevent  the  power  of  suing  any  number 
of  persons  in  tort  without  a  misjoinder,  from  being  abused  by  making  wit- 
nesses defendants,  solely  with  a  view  to  the  exclusion  of  their  testimony. 
Thus  in  Walworth  v.  Mountford,  4  W.  C.  C  R.  79,  where  the  plaintiff"  closed 
his  case  in  an  action  for  a  malicious  prosecution,  without  producing  any 
evidence  against  one  of  the  defendants,  Washington,  J.,  directed  his  im- 
mediate acquittal  and  allowed  him  to  be  called  as  a  witness  for  the  defence. 
The  same  principle  was  applied  under  somewhat  diff"erent  circumstances  in 
Wakely  v.  Hart,  6  Binney,  319,  and  it  was  held  that  when  the  plaintiff 
went  to  trial  in  an  action  of  trespass  against  those  of  the  defendants,  who  had 
pleaded,  without  taking  judgment  against  those  who  had  not,  the  latter  had 
no  interest  in  the  issue  and  were  competent  witnesses  on  behalf  of  the  former. 
But  as  the  right  of  a  defendant  in  tort,  against  whom  no  evidence  is  pro- 
duced, to  give  evidence,  rests  on  the  ground  that  he  has  no  connexion  with 
the  controversy,  he  may  lose  it  by  joining  with  the  others  in  a  defence  of 
such  a  nature,  that  it  must  fail  as  to  him,  unless  sustained  as  to  all.  And 
it  has  consequently  been  held,  that  when  the  defendants  in  an  action  of 
trespass,  unite  in  a  joint  plea  of  justification,  without  pleading  the  general 
issue,  the  absence  of  evidence  against  one  will  not  render  him  competent  on 
behalf  of  the  rest.     Bates  v.  Conklin,  10  Wendell,  89. 

It  was  said  at  Nisi  Prius,  by  Parke,  J.,  in  Childs  v.  Chamberlain,  6  C. 
&  P.  396,  that  the  right  of  a  defendant  in  tort,  against  whom  no  evidence  is 
produced,  to  an  immediate  acquittal  at  the  end  of  tiie  plaintiff' 's  case,  had  been 
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held  to  be  absolute  by  the  twelve  judges  on  consultation.  But  a  different 
opinion  was  expressed  by  Lord  Tenterden  in  Carpenter  v.  Johns,  1  Moody 
&  M.  198,  note.  And  in  Sewell  v.  Champion,  6  A.  &  E.  407,  Lord  Denman 
held,  that  such  an  application  must  always  be  addressed  to  the  discretion  of  the 
judge  before  whom  the  cause  is  tried ;  and  that  it  should  not  be  granted  unless 
it  is  evident  that  nothing  can  appear  to  charge  the  party,  in  whose  behalf  it 
is  made,  in  the  course  of  the  subsequent  testimony.  A  similar  view  waa 
taken  in  Sawyer  v.  Morrill,  10  Pick.  16;  Gilmore  v.  Bowden,  3  Fairfax, 
412,  and  Dougherty  v.  Dorsey,  4  Bibb,  207 ;  while  in  Van  Duzen  v.  Van 
Slyck,  the  court  came  to  a  different  conclusion,  and  held  that  a  refusal  to 
direct  a  verdict  at  the  end  of  the  plaintiff's  case,  for  those  of  the  defendants 
against  whom  no  evidence  has  been  given,  may  be  assigned  as  error.  But 
whatever  may  be  the  true  rule  on  this  point,  it  is  evident  that  the  case  ought 
not  to  be  stopped  and  a  verdict  taken  for  one  defendant,  with  a  view  to 
rendering  him  competent  on  behalf  of  the  rest,  if  there  be  any  evidence  on 
which  the  jury  would  be  entitled  to  find  against  him.  Harris  v.  Mauldein, 
13  Alabama,  674. 

More  doubt  exists  whether  one  of  several  defendants,  in  an  action  of  con- 
tract, can  be  competent  to  give  evidence  for  the  rest,  on  the  ground  that  the 
cause  is  at  an  end  as  to  himself,  and  a  final  judgment  rendered,  either  in 
his  favour  or  against  him.  It  was,  however,  well  settled  in  England  before 
the  recent  changes  in  the  law  of  that  country,  which  have  confounded  all  dis- 
tinctions, with  regard  to  the  competency  both  of  parties  and  strangers,  to 
appear  as  witnesses,  that  where  one  of  several  defendants  showed  that  he 
had  been  discharged  by  the  operation  of  the  acts  of  bankruptcy  from  all 
liability  on  the  cause  of  action,  a  verdict  might  be  taken  in  his  favour  with 
a  view  to  calling  him  as  a  witness  for  the  others ;  Bates  v.  Russell,' 
1  Moody  &  M.  332.  The  right  of  a  party  to  appear  as  a  witness,  on  the 
ground  of  his  discharge  as  a  bankrupt,  has  been  premptorily  denied  in  some 
of  the  American  cases ;  Irving  v.  Shoemaker,  4  Barr,  199  ;  Schemmerhorn 
V.  Schermmerhorn,  1  Wend.  123 ;  Mills  v.  Lee,  4  Hill,  549 ;  but  seems 
to  be  established  under  the  more  recent  decisions,  whenever  the  fact  of  tho 
discharge  has  been  admitted  of  record  in  pleading ;  Butcher  v.  Freeman,  6 
Hill,  583  J  Safford  v.  Larence,  6  Barbour,  566,  and  even  where  it  is  con- 
clusively established  in  evidence.  The  principle  which  governs  in  this  case 
applies  in  all  others,  where  a  defendant  succeeds  in  establishing  a  right  of 
personal  exemption,  which  puts  an  end  to  the  suit,  so  far  as  he  is  concerned, 
and  thus  leaves  him  in  the  same  position,  as  if  he  had  not  been  made  a  party 
in  the  first  instance.  Thus  it  was  held  in  Rohrer  v.  Morningstar,  18  Ohio, 
579,  that  where  a  defendant  has  pleaded  infancy,  the  court  may  permit  a 
verdict  to  be  taken  in  his  favour,  and  then  receive  him  as  a  witness  for  tho 
other  defendants.  But  there  can  be  no  doubt,  that  the  mere  production  of 
a  discharge  in  bankruptcy,  or  other  evidence  that  the  defendant  is  freed  from 
liability,  and  entitled  to  a  verdict,  will  not  render  him  competent  as  a  wit- 
ness, while  he  still  continues  a  party  to  the  issue,  nor  unless  a  verdict  or 
judgment  is  actually  taken  or  entered  in  his  favour  ;  Given  v.  Albert,  3  W. 
&  S.  338.  But  it  would  also  appear  that  when  a  judgment  has  been  entered 
for  or  against  any  of  the  parties  to  a  suit,  which  is  final  in  its  nature,  and 
either  charges  them  with  a  fixed  and  absolute  liability,  or  frees  them  from 
all  liability  whatever,  their  position  as  parties  to  the  record  will  not  be  a 
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sufEcient  reason  for  excluding  their  testimony,  unless  they  have  some  other 
and  actual  interest  in  the  event  of  the  suit;  Barnes  v.  Barber,  7  Gilnian, 
401;  Brooks  v.  McKenney,  4  Scaniraon,  309;  Grigsby  v.  Daniel,  5  B. 
Monroe,  18 ;  Blake  v.  Todd,  10  New  Hampshire,  190.  A  judgment 
against  one  of  several  defendants,  does  not,  however,  render  him  competent 
as  a  witness  for  the  others  under  this  principle.  For  where  the  action  is 
laid  in  contract,  a  failui'c  to  recover  against  one  defendant  necessarily 
discharges  all.  And  whether  it  be  laid  in  tort  or  contract,  the  jury  are 
sworn,  not  only  to  try  the  issue  joined  with  those  who  have  pleaded,  but  to 
assess  the  damages  against  those  who  have  suffered  judgment  by  default. 
The  witness  will,  therefore,  be  incompetent  on  one,  or  both  these  grounds, 
whatever  may  be  the  form  or  cause  of  action ;  Thorpe  v.  Barber,  5  C  B. 
675;  Bull  V.  Strong,  8  Metcalf,  8;  Vinall  v.  Burrill,  18  Pickering,  29; 
Walton  V.  Tonilin,  1  Iredell,  193 ;  Turner  v.  Lazarus,  6  Alabama,  175  ; 
Pillsburg  V.  Camraett,  2  New  Hampshire,  283 ;  Kimball  v.  Lambson,  2 
Vermont,  238.  And  even  where  the  former  ground  of  incompetency  is 
removed  by  statutory  provisions,  the  former  will  still  remain  and  produce 
incompetency,  unless  under  peculiar  circumstances  ;  The  Essex  Bank  v. 
Rix,  10  New  Hampshire,  101;  Bowen  v.  Noyes,  12  id.  102;  Georges  v. 
Sergeant,  ib.  313.  "When,  however,  a  judgment  has  been  entered  against  one 
of  several  defendants,  either  in  tort  or  contract,  which  is  absolutely  final,  and, 
cannot  be  varied,  either  as  to  conclusiveness  or  amount,  by  the  result  of  the 
case  as  against  those  who  go  to  trial,  he  will  be  a  competent  witness  in  their 
favour,  and  against  the  plaintiff;  Talmage  v.  Burlingame,  9  Barr,  21  ;  Brad- 
dell  v.  Neall,  16  Pick.  501  ;  Chiffee  v.  Jones,  10  id.  216;  The  Essex  Bank 
Y.  Ilix  ;  Blake  v.  Ludd. 

Whatever  difference  of  opinion  may  exist  as  to  the  right  of  a  party  to  give 
evidence  in  favour  of  the  opposite  party,  when  an  objection  is  made  by  any  one 
interested  in  the  event  of  the  suit,  it  is  well  settled,  that  his  testimony  can- 
not be  compelled,  when  it  is  not  offered  voluntarily,  and  that  his  position 
on  the  record  may  be  relied  on  by  himself  as  a  privilege,  if  it  cannot  be 
enforced  by  others  as  a  disqualification;  Johns  v.  M'Cullough,  5  Barr,  473. 
Thus  it  was  held  by  Lord  Ellenborougii.  in  The  King  v.  Woburn,  10 
East,  395,  that  a  party  to  the  record  cannot  be  compelled  to  give  evidence, 
against  his  will,  by  the  opposite  party,  and  this  decision  was  referred  to  by 
TiNDAL,  in  Worrall  v.  Jones,  as  well  settled  and  long  established  law. 
The  same  rule  was  laid  down  by  the  Supreme  Court  of  Pennsylvania,  in 
Taylor  v.  Henderson,  17  Sergeant  &  Rawle,  433,  and  held  to  justify  a  re- 
fusal by  one  of  several  joint  debtors,  who  had  been  joined  with  the  others  in 
the  writ,  but  not  actually  served  or  brought  into  court,  to  give  evidence  on 
behalf  of  the  plaintiff.  The  court  treated  the  witness  as  substantially,  and 
even  technically,  a  party  to  the  suit,  and  therefore  privileged  from  being  called 
as  a  witness.  And  it  is  well  settled,  that  persons  may  be  within  the  benefit  of 
this  rule,  whose  names  are  not  on  the  record,  where  their  interests  are  directly 
and  immediately  involved  in  the  event  of  the  suit.  Thus  the  privilege  of 
the  witness,  in  The  King  v.  Woburn,  rested  solely  on  the  ground,  that  he 
was  a  member  of  a  municipal  corporation,  against  which  the  suit  was 
brought,  and  would  be  affected  in  his  corporate,  though  not  in  his  indivi- 
dual, capacity  by  its  result.  And  it  has  been  held  in  this  country,  on  ana- 
logous reasoning,  that  the  assignee  or  owner  of  a  note,  who  has  endorsed  it 


B  E  N  T     V.     B  A  K  E  R.  91 

to  the  plaintiff  of  record  for  collection,  cannot  be  compelled  to  give  evi- 
dence for  the  defendant;  Mauran  v.  Lamb,  7  Cowen,  174.  The  same  rule 
applies  for  the  protection  of  the  assignee  of  a  chose  in  action,  when  summon- 
ed as  a  witness  in  a  suit  brought  in  the  name  of  the  assignor ;  Keit  v. 
Alljn,  12  Vermont,  615.  The  law  was  held  the  same  way  in  The  People 
v.  Irving,  1  Wend.  20,  and  a  mandamus  refused  to  enforce  the  compulsory 
examination  of  a  witness  in  an  inferior  court,  who  had  refused  to  testify,  on 
the  ground  that  the  suit  was  substantially  brought  for  his  benefit,  although 
he  was  not  named  on  the  record.  It  was  held  in  like  manner,  in  Jackson 
V.  Myers,  11  Wendell,  539,  that  as  a  landlord  is  substantially  a  party  to  an 
action  of  ejectment  against  his  tenant,  he  cannot  be  compelled  to  testify,  and 
that  his  declarations  may  consequently  be  given  in  evidence,  without  call- 
ing him  as  a  witness.  These  decisions  were  followed  in  Cook  v.  Spaulding, 
1  Hill,  586,  and  a  witness  excused  from  giving  evidence  for  the  defence,  in  a 
suit  brought  by  a  bank  in  which  he  was  a  stockholder. 

The  exemption  of  witnesses  from  testifying  against  their  own  interest, 
only  applies  where  they  are,  substantially  or  nominally,  parties  to  the  suit. 
In  all  other  cases,  their  testimony  belongs  to  the  public,  and  cannot  be 
withheld,  because  it  may  prove  injurious  to  themselves.  A  witness  cannot, 
therefore,  refuse  to  answer  a  question  put  to  him  in  a  suit,  on  the  ground, 
that  it  will  expose  him  to  a  pecuniary  penalty,  or  a  forfeiture  of  estate,  nor 
unless  his  reply  will  involve  an  admission  of  criminality  and  expose  him  to 
a  prosecution.  The  law  was  so  held  by  a  majority  of  the  English  judges, 
in  answer  to  a  question  propounded  to  them  by  the  House  of  Lords  during 
the  impeachment  of  Lord  Melville,  and  was  subsequently  laid  down  in  the 
same  manner  by  the  46  Geo.  3,  ch.  27,  which  was  merely  declaratory  of  the 
common  law.  And  the  rule  thus  settled  in  England,  is  generally  followed 
in  this  country. 

There  are,  however,  some  cases,  in  which  it  is  difficult  to  determine  whe- 
ther the  interest  of  the  witness  is  such  as  to  render  him  substantially  a 
party  to  the  suit,  and  thus  excuse  him  from  testifying,  or  merely  in  gross 
and  therefore  no  ground  of  exemption.  Thus  in  French  v.  Price,  24  Pick. 
10,  the  point  decided  in  Mauran  v.  Lamb,  was  determined  the  other  way, 
and  it  was  decided,  that  the  payees  of  the  notes  on  which  suit  was  brouo-ht 
by  the  plaintiff  as  endorsee,  might  be  compelled  to  give  evidence  in  favour 
of  the  defendant,  although  the  endorsement  was  merely  for  the  purpose  of 
collection.  The  court  treated  the  case  as  turning  solely  on  the  rule,  that  a 
witness  cannot  refuse  to  give  evidence,  because  his  testimony  may  be  injuri- 
ous to  himself,  which  they  held  to  be  applicable,  even  where  he  is  directly 
interested  in  the  event  of  the  suit. 

The  refusal  of  the  common  law  to  permit  the  compulsory  examination  of 
the  parties  to  a  suit,  obviously  gave  rise  to  the  jurisdiction  of  equity  for 
the  purpose  of  discovery,  which  would  have  been  wholly  superfluous,  if  a 
plaintiff  or  defendant  could  have  been  brought  into  court,  and  compelled  to 
produce  books  and  papers  by  a  subpoena  duces  tecum.  But  as  either  party 
may  be  compelled  to  answer  the  interrogatories  of  the  other,  by  a  resort  to 
chancery,  it  has  been  argued,  that  the  rule  which  forbids  the  attainment  of 
this  object  in  the  first  instance  at  law,  is  purely  technical,  and  ought  to 
be  abrogated.     There  is,  however,  a  great  difference  between  the  practical 
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effect  of  interrogating  a  party  in  the  heat  of  a  trial,  in  which  his  passions 
and  interests  are  deeply  involved  and  excited,  and  propounding  the  same 
questions  to  him  in  writing,  and  under  circumstances  which  admit  of  care 
and  deliberation  in  framing  his  reply.  In  the  former  case,  he  may  be  supvised 
into  misstatements,  or  even  betrayed  into  perjury,  while  in  the  latter  any 
deviation  from  truth  must  be  premeditated  and  wilful.  The  humanity  and  wis- 
dom of  the  distinction,  which  has  so  long  prevailed  between  the  practice  of 
the  common  law,  and  of  equity,  with  regard  to  the  examination  of  parties, 
seems  therefore  unquestionable,  and  it  may  bo  doubted,  whether  the  evils 
attendant  on  the  recent  change  in  England  and  New  York,  by  which  this 
distinction  has  been  abrogated,  will  not  more  than  counterbalance  its  advan- 
tages. 

Before  concluding  this  branch  of  the  subject,  it  is  necessary  to  notice  an 
anomalous  series  of  decisions  which,  although  now  overruled,  were  for  a 
long  time  followed  as  law  in  Pennsylvania.  The  jurisprudence  of  that  state 
embraces  the  principles  of  equity,  as  well  as  those  of  the  common  law,  and 
its  courts  enforce  equitable  rights  through  the  means  of  legal  remedies. 
Hence  when  a  chose  in  action  is  assigned,  although  the  action  must  be 
brought  in  the  name  of  the  assignor,  the  assignee  is  regarded  as  the  real 
plaintiff;  and  he  is  solely  liable  for  the  costs,  when  the  suit  has  been  instituted 
for  his  benefit,  subsequently  to  the  assignment.  This  led  to  the  conclusion, 
that  the  appearance  of  the  nominal  plaintiff  on  the  record  was  a  mere  tech- 
nical incident,  to  which  no  weight  should  be  given,  and  that  he  should  con- 
sequently be  regarded  as  a  stranger  to  the  action,  and  might  be  examined  as 
a  witness  for  the  assignee,  and  against  the  defendant;  Fetterman  v.  Plum- 
mer's  Administratorj  9  Serg.  &  Rawle,  20 ;  Martin  v.  Stille,  3  Wharton, 
337. 

And  this  doctrine  was  pushed  to  the  extent  of  deciding,  that  even  where 
the  suit  was  originally  brought  for  the  benefit  of  the  plaintiff,  and  when  he 
was  therefore  incompetent,  not  only  as  a  party  to  the  record,  but  in  conse- 
quence of  his  interest  in  the  cause  of  action,  and  liability  for  the  payment 
of  costs;  Ash  v.  Patton,  3  S.  &  R.  300;  Clement  v.  Bixler,  3  Watts,  248; 
McLughan  v.  Bovard,  4  Id.  308;  Hoak  v.  Hoak,  5  Watts,  80;  Campbell 
V.  Galbraith,  5  Id.  442;  he  might  escape  from  this  position,  and  become 
competent  as  a  witness,  by  assigning  the  demand  to  a  third  person,  and 
paying  the  past  and  future  costs  of  the  suit  into  court,  with  a  stipulation 
not  to  reclaim  them,  whatever  might  be  the  final  event  of  the  cause,  as 
between  the  assignee  and  the  defendant;  Steele  v.  Phoenix  Insurance 
Co.,  3  Binney,  306 ;  Ash  v.  Patton,  7  S.  &  R.  124 ;  Conrad  v.  Keyser, 
5  Id.  370;  Willing  v.  Peters,  12  Id.  177;  Hart  v.  Heilner,  3  Rawle,  407. 
And  this  was  permitted,  whether  the  action  were  in  tort  or  contract,  if 
its  nature  were  such  as  to  come  within  the  provisions  of  the  4  Edward 
3,  c.  7,  and  survive  to  the  executor,  after  the  death  of  the  person  in  whom 
it  originally  vested;  North  v.  Turner,  9  S,  &  R.  104. 

The  necessary  effect  of  this  course  of  decision,  was  to  enable  either  of 
the  parties  to  a  business  transaction,  to  found  any  claim  upon  it  which 
he  thought  fit,  and  then  sustain  it  by  his  own  testimony,  while  the  mouth 
of  the  other  was  closed  by  an  inflexible  rule  of  evidence,  and  he  was  abso- 
lutely precluded  from  making  any  reply.  That  the  facility  thus  afforded 
for  giving  such  a  colouring  to  any  of  the  affairs  of  life,  as  might  suit  the 
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passions  or  interests  of  the  parties,  did  not  lead  to  more  instances  of  pre- 
meditated fraud  than  can  fairly  be  charged  against  it,  must  be  received  as 
a  proof  of  the  good  faith  of  the  people  into  whose  jurisprudence  it  wag 
judicially  introduced.  But  the  ill  effects  of  this  innovation  on  one  of 
the  best  established  maxims  of  jurisprudence,  in  opening  a  door  to  the 
influence  of  feeling  and  passion,  if  not  of  wilful  falsehood  and  fraud,  were 
sufficiently  conspicuous  to  explain  why  the  common  law  rule,  which  prohibits 
the  assignment  of  choses  in  action,  and  requires  that  they  shall  be  recovered 
in  the  name  of  the  original  holder,  was  adhered  to  after  the  policy  in  which 
it  originated  ceased  to  be  applicable.  For,  by  this  means,  silence  is  imposed 
on  both  parties,  and  the  injustice  avoided  of  hearing  one,  while  premptorily 
excluding  the  testimony  of  the  other.  Negotiable  instruments  are  un- 
doubtedly so  far  an  exception  to  this  rule,  that  suit  may  be  brought  by  an 
indorsee,  and  the  payee  called  as  a  witness.  But  as  the  liability  enforced 
in  such  cases,  grows  out  of  a  direct  engagement  of  the  party  charged,  and 
cannot  exceed  the  sum  fixed  by  his  own  stipulation,  he  has  no  right  to  com- 
plain of  any  evidence  given  to  sustain  a  recovery  in  favour  of  third  persons, 
who  have  taken  the  instrument  on  the  faith  of  his  signature.  This  excep- 
tion, therefore,  only  illustrates  and  proves  the  soundness  of  the  general  rule. 
The  course  of  decision  on  this  point  in  Pennsylvania,  seems  to  have 
originated  in  a  partial  and  limited  view  of  the  principles  and  practice  of 
Chancery,  and  from  forgetting  that  if  an  assignor  may  sometimes  appear  as 
a  witness  in  support  of  a  bill  in  equity  filed  by  his  assignee,  the  oath  of 
the  defendant  is  always  heard  in  reply,  and  that  no  recovery  can  be  had  on 
the  uncorroborated  testimony  of  the  former,  in  opposition  to  the  denial 
of  the  latter.  The  error  thus  committed,  has  been  fully  acknowledged  in  the 
more  recent  cases  which  after  limiting  and  qualifying,  finally  overruled  those 
which  precluded  them  and  reinstated  the  rule  of  the  common  law,  that  a  wit- 
ness can  never  be  heard  for  the  purpose  of  sustaining  an  issue,  to  which  he  is  a 
party  either  as  plaintiif  or  defendant.  McClelland  v.  Mahon,  1  Barr,  364. 
But  it  has  been  thought  proper  to  give  a  brief  account  of  a  series  of  decisions, 
which  can  no  longer  be  considered  as  authorities,  in  order  to  show  the  im- 
portance of  a  rule  of  law,  which  is  often  treated  as  a  mere  technicality,  and 
the  difficulty  of  appreciating  the  true  value  of  the  maxims  of  jurisprudence, 
without  an  experience  of  the  evils  resulting  from  their  abandonment. 

Executors  and  administrators  are  personally  liable  for  the  costs  of  every 
action  in  which  they  appear,  either  as  plaintiffs  or  defendants,  and  have, 
also,  an  interest  in  augmenting  the  fund  in  their  hands,  with  a  view  to 
an  increase  of  commissions.  And  although  judgment  is  entered,  in  the 
first  instance,  de  bonis  testatoris,  for  the  amount  of  the  debt,  when  they  are 
sued  as  defendants,  it  is,  notwithstanding,  evidence  to  charge  them  person- 
ally in  a  subsequent  scire  fieri  inquiry,  or  action  of  debt  suggesting  a  devas- 
tavit. They  are,  therefore,  incompetent,  not  merely  in  consequence  of  their 
position  on  the  record,  but  of  a  direct  interest  in  the  event  of  the  suit ; 
Heckert  v.  Ilaine,  6  Binney,  16;  Conrad  v.  Keyser,  5  S.  &  R.  370;  Van- 
sant  v.  Boleau,  1  id.  444;  Ash  v.  Patton,  3  id.  300  ;  Anderson  v.  Neff,  11 
id.  218;  Freeman  v.  Pennock,  3  Penna.  Reports,  311;  Hunt  v.  Moore,  2 
Barr,  105 ;  Sears  v.  Dillingham,  12  Pick.  360 ;  Fox  v.  Whitney,  16  Mass. 
121;  Stein  v.  Bowman,  13  Peters,  219;  Lampton  v.  Lamptou,  6  Monroe, 
616. 
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Costs. 

Parties  to  the  record  would  be  inadmissible  in  most  cases,  in  consequence 
of  their  liability  for  the  costs  of  the  suit,  even  if  there  were  no  other  grounds 
for  excluding  their  testimony ;  Hopkins  v.  Guildhall,  17  Vernrut,  538. 
This  liability  necessarily  continues  until  there  is  something  of  record  to 
terminate  it,  and  hence  one  of  several  defendants  cannot  give  evidence  for 
the  rest,  even  when  no  evidence  is  adduced  against  him,  or  when  he  is 
shown  to  be  personally  discharged,  unless  the  case  is  stopped,  and  a  verdict 
taken  in  his  favour.  (Supra.)  And  third  persons  are  in  general  liable  for  the 
costs  of  a  suit,  where  it  is  brought,  or  defended  for  their  benefit,  or  under 
an  authority  derived  from  them,  although  their  names  may  not  appear  on 
the  record  as  plaintiffs  or  defendants. 

Thus  in  The  Ontario  Bank  v.  Worthington,  12  Wend.  597,  an  endorser, 
who  had  deposited  a  sufficient  sum  in  the  hands  of  the  endorsee,  to  meet 
the  note,  with  an  understanding,  that  it  should  be  returned,  in  case  a  recovery 
were  had  against  the  maker,  was  held  to  be  an  incompetent  witness  in  a  suit 
brought  in  pursuance  of  this  agreement,  not  only  on  account  of  his  interest 
in  the  cause,  but  because  he  was  substantially  a  party,  and  therefore  liable 
for  the  costs  of  the  action.  So  in  Benjamin  v.  Smith,  12  Wend.  406,  the 
testimony  of  an  execution  creditor,  who  had  indemnified  the  sheriff,  was 
rejected  in  a  suit  subsequently  brought  against  the  latter,  notwithstanding 
a  release  of  the  bond  of  indemnity.  It  was  held,  that  the  character  of  the 
witness  as  a  party,  and  his  consequent  liability  to  the  costs  of  the  action, 
was  indelible,  and  beyond  the  reach  of  a  release  or  assignment.  And 
it  has  been  decided  in  like  manner,  in  Pennsylvania,  that  when  a  suit  is 
brought  under  the  authority,  and  for  the  use  of  an  equitable  assignee,  the 
latter  is  to  be  regarded  as  the  real  plaintiff,  and  will  not  be  rendered  com- 
petent by  a  subsequent  assignment  of  his  interest ;  McKinley  v.  McGregor, 
3  Wharton,  399.  But  in  The  Orphans'  Court  v.  Woodburn,  7  W  &  S.  102, 
the  re-assignment  of  chose  in  action,  which  had  been  assio:ncd  to  the  witness 
after  action  brought,  was  held  to  leave  his  competency  unaffected  either  by 
a  liability  for  costs,  or  by  any  other  consideration.  And  it  has  been  held 
in  New  York,  that  where  the  liability  of  a  witness  for  costs  is  founded  solely 
on  the  ground,  that  the  suit  was  brought  for  his  benefit  as  assignee  of  the 
cause  of  action,  it  may  be  removed,  and  his  competency  restored  by  a  re- 
assignment. But  this  case  seems  inconsistent  not  only  with  the  decisions  in 
Pennsylvania,  but  with  the  principle  laid  down  in  The  Ontario  Bank  v. 
Worthington,  and  Benjamin  v.  Smith. 

Immediate  interest  in  event  of  suit. 

A  witness,  who  has  a  legal,  or  beneficial,  interest  in  the  subject-matter,  for 
the  recovery  of  which  the  suit  is  brought,  or  who  will  gain,  or  lose  by  its 
event,  is  necessarily  incompetent  to  give  evidence  in  favour  of  that  side  of  the 
issue  on  which  his  interest  lies  ;  Athey  v.  M'Henry,  6  B.  Monroe,  50  ;  Jacks 
V.  Nichols,  3  Sandford's  Ch.  313;  Stebbins  v.  Sackett,  5  Conn.  278;  Bean 
V.  Piersall,  12  Alabama,  593  ;  Thomas  v.  Brady,  9  Barr,  167  ;  Wilkinson 
V.  The  Turnpike  Co.,  6  id.  398;  Jones  v.  Shawhan,  4  W.  &  S.  57 ; 
Kcestcr  V.  Keck,  8  id.  16.  Where  an  agent  brings  suit  for  money  belonging 
to  his  principal,  or  a  tenant  for  land  held  under  a  demise,  the  landlord  in 
the  one  case,  Wilson  v.  Douglass,  2  Strobhart,  97,  and  the  principal  in  the 
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other,  Wallace  v.  Peck,  12  Alabama,  7G8,  are  directly  interested  in  the  event 
of  the  action,  and  consequently  incapacitated  from  appearing  as  witnessess 
in  their  own  behalf.  The  same  principle  applies,  where  a  vendee  is  called 
to  five  evidence  in  an  ejectment,  brought  for  the  land  by  the  vendor;  Carter 
V.  Mundy,  12  Alabama,  132,  as  well  as  in  every  other  case,  where  a  recovery 
in  the  suit  will,  in  effect,  be  a  recovery  to  the  use  of  the  witness ;  Smith 
V.  Keeler,  19  Vermont,  57  ;  Lloyd  v.  Goodwin,  12  S.  &  M.  223.  The  mem- 
bers of  a  corporation  are  consequently,  prima  facie,  disqualified  as  witnesses, 
in  any  suit  in  which  the  corporation  appears  as  plaintiff  or  defendant ;  Wat- 
son V.  The  Lisbon  Bridge,  2  Shepley,  201 ;   The  Bank  of  Oldtown  v.  Holton, 

2  id.  501 ;  Porter  v.  The  Bank  of  Rutland,  19  Vermont,  110  ;  Moore  v. 
Griffen,  9  id.  356;  The  Ameriscoggin  Bridge  v.  Bragg,  11  New  Hampshire, 
102;  Routh  V.  The  Agricultural  Bank,  12  S.  &  M.  161;  Bristol  v.  Slade, 
23  Pickering,  160  ;  Respublica  v.  Richards,  1  Yeates,  480  ;  Greyble  v.  The 
York  Turnpike  Co.,  10  Sergeant  &  Rawle,  269;  The  Bank  v.  WykofF,  4 
Dallas,  151 ;  The  Monongahela  Bank  v.  Porter,  2  Watts,  141 ;  Crozier  v. 
Leland,  4  Wharton,  12  ;  unless  in  those  cases  where  the  public  or  charitable 
nature  of  the  corporation,  raises  a  presumption,  that  its  members  have  no 
personal  interest  in  the  event  of  the  action  ;   The  Methodist  Church  v.  Wood, 

3  Hammond,  283;  Miller  v.  The  Mariners'  Church,  7  Greenleaf,  311; 
Neason  v.  Thatcher,  7  Massachusetts,  398  ;  Cunning  v.  Pinckham,  1  New 
Hampshire,  353;  Schenk  v.  Corshen,  Coxe,  189;  Orange  v.  Springfield,  1 
South.  188;  Roll  v.  Maxwell,  2  ib.  493;  Jackson  v.  Hillsborough,  1  Dev. 
&  Bat.  177;  Maysville  v.  Shultz,  3  Dana,  10;  Connecticut  v.  Bradish,  14 
Massachusetts,  296. 

One  corporator  is,  also,  incompetent  as  a  witness  for  another,  in  all  cases, 
where  the  point  of  controversy  is  the  right  of  the  individual  corporators  as 
such,  and  not  of  the  body  public  or  corporate ;  Luskin  v.  Haskell,  3  Pick. 
356;  Odiorne  V.  Wade,  8  id.  518.  The  same  principle  applies  where  a 
right  of  way,  or  fishery,  is  claimed  as  belonging  to  the  inhabitants  of  a  par- 
ticular place,  or  tract  of  country,  and  all  will  be  incompetent  in  any  suit 
brought  by,  or  against  one  of  their  number,  in  which  the  right  is  put  in 
issue;  Jackson  v.  Fortune,  2  Johnson,  110;  Gould  v.  James,  6  Cowen, 
369. 

A  residuary  legatee,  under  a  will,  or  a  distributee,  entitled  to  a  share  in  tlic 
goods  or  money  of  an  intestate,  is  directly  interested  in  the  event  of  every  ac- 
tion brought  by,  or  against  the  executor  or  administrator,  which  may  increase 
or  diminish  the  amount  of  the  fund  to  be  distributed.  Persons  thus  situat- 
ed, consequently  come  under  the  operation  of  the  general  principle  above 
stated,  and  are  disqualified  from  appearing  as  witnesses  on  behalf  of  the 
estate ;  Campbell  v.  Tousey,  7  Cowen,  65  ;  Kimball  v.  Kimball,  3  Rawle, 
470;  Dimond  v.  M'Dowell,  7  Watts,  510;  Hoak  v.  Hoak,  5  Watts,  83; 
White  V.  Derby,  1  Massachusetts,  239  ;  Austin  v.  Bradley,  2  Day,  468  ; 
Denny  V.  Booker,  2  Bibb,  427;  Lampton  v.  Lamjiton's  Ex'ors,  6  Moore, 
620;  Capperton  v.  Callison,  1  J.  J.  Marshall,  396;  Brown's  Ex'ors  v. 
Durbin's  Adm'r,  5  id.  170,  174;  Batts  v.  Fitzpatrick,  8  B.  Monroe,  397; 
La  Rue  v.  Boiighaner,  1  Southard,  104 ;  Reynold's  Adm'r  v.  Stevenson's 
Adm'r,  11  Leigh,  369  ;  Parrish  v.  Parrish,  id.  626  ;  Spann  v.  Ballard, 
Rice,  441;  Cox  v.  Wilson,  2  L-cd^ll,  234;  Moffitt  v.  Lane,  id.  254; 
Jones  V.  Seott,  2  Judges'   Alabama,  58,  62  ;  Carter  v.  Graves,  6  Howard's 
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Mississippi,  9,  30;  Dullard  v.  Wright,  11  S.  &  M.  453;  Fagin  v.  Cooley, 
17  Ohio,  44.  A  son  is,  therefore,  incompetent  as  a  witness  in  a  suit 
brought  by,  or  against  a  father,  as  soon  as  the  death  of  the  latter  is  ascertain- 
ed and  communicated  to  the  court,  although  not  suggested,  or  entered  of  re- 
cord, in  such  a  form  as  to  abate  the  action,  because  all  that  is  necessary  to 
exclude  a  witness,  is  the  production  of  sufficient  evidence  to  satisfy  the  con- 
science of  the  court,  that  he  has  a  direct  interest  in  the  subject-matter  in  liti- 
gation. It  was  held  in  like  manner  in  Yardly  v.  Arnold,  10  M.  &  W.  141, 
that  a  widow  was  incompetent  as  a  witness  for  the  defendant,  in  a  suit  brought 
to  charge  the  defendant  as  executor  de  son  tort  of  her  deceased  husband,  even 
for  the  purpose  of  proving  that  the  goods  which  were  alleged  to  have  been 
wrongfully  converted  by  the  defendant  to  his  own  use,  had  been  conveyed  to 
him  by  the  husband  before  his  death.  It  was  said  by  the  court,  that  the  effect 
of  a  recovery  in  the  suit,  would  be  to  appropriate  the  goods  to  the  payment 
of  the  debt  of  the  plaintiff,  and  thus  preclude  the  witness  from  asserting  her 
claim,  under  the  statute  of  distributions,  which  she  might  otherwise  enforce, 
notwithstanding  her  testimony  as  to  the  conveyance.  But  where  the  only 
plea  filed,  is  plene  administravit,  a  distributee  will  be  competent  in  favour 
of  the  executor,  because  the  event  of  the  issue  cannot  affect  the  amount  of 
the  judgment,  nor  prevent  it  from  being  a  charge  on  the  estate  in  which  the 
witness  is  interested ;  Vullee  v.  Raynci-,  2  Hall,  176. 

The  incompetency  of  the  witness  in  these  cases,  as  in  most  others  of  the 
game  nature,  may  be  removed  by  a  release  or  assignment  of  the  interest  out 
of  which  it  grows.  Thus  where  a  suit  is  brought  by,  or  against  an  executor 
or  administrator,  a  release,  or  assignment,  by  a  distributee  or  residuary  lega- 
tee, of  all  right  in  the  estate  will  render  him  indifferent  between  the  parties 
to  the  action,  and  thus  restore  his  competency :  Carter  v.  Truman,  7  Barr, 
315;  Mcllroy  v.  Mcllroy,  1  Rawle,  434;  Jeaney  v.  Blake,  8  Leigh,  881; 
Hill  V.  Alexander,  9  Alabama,  219.  But  a  release  of  all  right  in  the  demand 
in  suit,  on  the  part  of  the  witness,  will  not  be  sufficient;  Abercrombie  v. 
Hall,  6  Alabama,  657;  Baxter  v.  Back,  10  Vermont,  548;  unless  accom- 
panied by  a  release  of  all  claim  to  reimbursement  for  the  costs  or  expenses 
of  the  suit  on  that  of  the  administrator ;  Boynton  v.  Turner,  13  Massachusetts, 
391 ;  Ford  v.  Ford,  17  Pickering,  421 ;   Coxe  v.  Wilson,  2  Iredell,  234. 

In  this  as  in  all  other  cases,  the  interest  of  the  witness  in  the  suit  must 
be  legally  certain,  in  order  to  produce  disqualification,  for  if  it  be  merely 
possible  or  probable,  but  not  certain,  his  competency  will  not  be  affected. 
Thus,  a  specific  or  pecuniary  legatee,  who  has  no  intere^-t  in  the  residue ; 
Gebhard  v.  Shindle,  15  S.  &  II.  239;  or  a  creditor  of  the  estate,  is  com- 
petent as  a  witness,  in  any  suit  brought  by  or  against  the  executor  or  ad- 
ministrator; Boyer  v.  Kendall,  14  Sergeant  &  Bawle,  178;  Youst  v. 
Martin,  3  id.  423;  Higgins  v.  Morrison's  ex'ors,  4  Dana,  100,  106; 
Nicholson  v.  Frazier,  4  Harrington,  206;  Gist  v.  Rodgers,  Rice,  80; 
Leary  v.  Littlejohn,  1  Murphy,  406.  For  whatever  may  be  the  proba- 
bility, that  if  a  verdict  be  rendered  against  the  estate,  the  assets  will  not  be 
sufficient  to  pay  the  legacy  or  discharge  the  debt,  yet  this  cannot  be  known 
with  exact  or  legal  certainty,  and  the  competency  of  a  witness  is  always  pre- 
sumed, unless  his  interest  is  legally  certain.  Thus,  in  Youst  v.  Martin,  a 
judgment  creditor  was  heard  as  a  witness  in  an  action  of  ejectment,  brought 
by  the  heirs  of  the  debtor,  although  the  judgment  would  become  a  lien  on 
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the  land  in  the  event  of  a  recovery;  and  in  Boyer  v.  Kendall,  a  creditor  of 
the  estate  was  admitted  iu  a  suit  brought  by  the  administrator,  although  he 
stated  on  his  voir  dire,  that  the  assets  would  be  insufficient  to  meet  his  de- 
mand, unless  the  suit  were  successful.  The  same  ground  was  taken  in  Nowell 
V.  Davies,  5  B.  &  Aid.  368 ;  and  an  annuitant  under  a  will  held  a  compe- 
tent witness  for  the  defence,  in  a  suit  brought  against  the  executor  for  a 
debt  alleged  to  have  been  due  by  the  testator.  This  decision  was,  notwith- 
standing, questioned  in  Burghart  v.  Hall,  4  M.  &  W.  727,  and  Yardley  v. 
Arnold,  10  id.  145.  In  Bloor  v.  Davies,  7  M.  &  W.  235,  a  legatee  of  an 
annuity  charged  upon  land,  was  offered  for  the  defendant,  in  an  action 
against  the  devisee  of  the  land,  on  a  bond  executed  by  the  testator,  and 
rejected  as  incompetent.  On  a  subsequent  motion  for  a  new  trial  in  the 
Exchequer,  Parke,  Baron,  denied  the  authority  of  Nowell  v.  Davies,  and 
contended  that  a  legatee  was  necessarily  incompetent  for  the  defence  in  any 
suit  brought  against  the  executor,  because  the  latter  might  give  the  judg- 
ment in  evidence,  in  any  subsequent  proceeding  for  the  legacy,  to  prove  the 
existence  of  the  debt,  and  a  full  administration  of  the  assets.  But  the 
motion  for  a  new  trial  was  overruled,  and  the  case  finally  decided  on  the 
special  ground,  that  as  the  suit  was  brought  to  subject  the  land  on  which 
the  legacy  was  charged,  to  execution,  for  the  debt  the  legatee  had  a  direct 
interest  in  the  result,  and  was  necessarily  incompetent. 

The  position  taken  by  Parke,  Baron,  in  Bloor  v.  Davies,  is  sustained  by  the 
cases  of  Temple's  ex'ors  v.  Elliott's  ex'ors,  2  Munford,  452,  and  Strong's  ex'ors 
V.  Finch,  1  Minor,  256.  And  whatever  may  be  the  true  rule  on  this  point, 
where  the  estate  of  a  decedent  is  shown  to  be  adequate  to  the  payment  of  all 
the  charges  upon  it,  or  when  no  proof  is  given,  as  to  whether  it  is  adequate  or 
not,  there  is  no  dispute  tl^at  where  it  is  manifestly  or  admittedly  inadequate, 
as  in  cases  of  bankruptcy  or  insolvency,  legatees  and  creditors  are  necessa- 
rily incompetent  as  witnesses,  in  any  proceeding  which  tends  directly  to 
increase  or  diminish  the  amount  of  the  assets;  Flinn  v.  Chase,  4  Denio,  85; 
Boyer  v.  Kendall,  14  S.  &  R.  178.  It  is,  however,  always  somewhat  diffi- 
cult to  apply  this  rule  in  practice,  or  to  determine  what  shall  be  sufficient 
proof  of  the  solvency  or  insolvency  of  an  estate,  which  is  undergoing  the 
process  of  administration.  The  question  is  one  which  may  depend  on  a  variety 
of  contingencies,  and  is  often  insusceptible  of  an  exact  determination.  The 
executor  or  administrator,  who  may  be  presumed  to  know  more  of  the  con- 
dition of  the  estate  than  any  other  person,  is  ordinarily  inadmissible  as  a 
witness,  in  consequence  of  his  position  as  a  party  to  the  suit.  And  it  was, 
consequently,  held,  in  Boyer  v.  Martin,  that  unless  proof  is  given  of 
actual  bankruptcy  or  insolvency,  the  question  should  be  regarded  as  one  of 
credibility  rather  than  competency,  and  the  testimony  of  the  witness 
admitted  by  the  court,  and  left  to  the  judgment  of  the  jury.  It  would 
seem,  however,  that  if  a  legatee  or  distributee,  who  is  called  as  a  witness  on 
behalf  of  an  executor,  state  on  his  voir  dire,  that  if  the  event  of  the  suit  be 
adverse,  the  estate  will  be  insolvent,  and  the  assets  insufficient  to  pay  the 
legacy  or  debt,  he  must  be  regarded  as  prima  facie  interested  in  preventing 
such  a  result,  and  procuring  a  judgment  the  other  way;  Seitzinger  v.  Ftidg- 
■way,  4  W.  &  S.  491.  But  the  party  who  calls  the  witness  may  still  be 
entitled  to  prove  that  he  is  mistaken,  and  that  the  aBsets  will  be  adequate 
to  the  payment  of  his  demand,  whatever  may  be  the  event  of  the  action. 
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The  principle  wbicli  renders  a  creditor  or  legatee  incompetent,  when  the 
payment  of  the  debt  or  legacy  depends  on  the  event  of  the  suit  in 
which  he  is  called,  is  equally  applicable,  where  the  question  arises  on 
the  distribution  of  a  fund  wholly  inter  vivos;  Seitziuger  v.  Ptidgway ; 
Stone  V.  Stone,  1  Alabama,  582.  Thus,  in  Copps  v.  Robinson,  2  W. 
C.  C.  R.  389,  one  creditor  of  an  insolvent  estate,  was  rejected  as  a  wit- 
ness for  another,  in  a  suit  bronglit  by  the  latter  against  a  dormant  partner 
of  the  insolvent,  on  the  ground  that  the  effect  of  a  recovery  would  be  to 
throw  the  demand  in  suit  upon  the  defendant,  and  thus  exonerate  the  fund 
on  which  the  witness  relied  for  payment.  A  similar  decision  was  made  in 
Carpenter  v.  Creal,  6  Hill,  536.  When,  however,  the  witness  is  a  preferred 
creditor,  and  the  fund  is  unquestionably  sufficient  for  the  payment  of  his 
debt,  he  wmII  be  competent  as  a  witness,  whatever  may  be  the  effect  of  the 
suit  on  other  creditors  who  have  no  claim  to  priority;  Duel  v.  Fisher,  4 
Denio,  515. 

Where  the  event  of  the  suit  will  tend  to  create  or  increase  a  fund  for 
the  payment  of  a  debt,  the  testimony  of  the  debtor  is  equally  inadmissi- 
ble with  that  of  the  creditor,  the  interest  of  both  being  equally  direct 
and  manifest;  Richardson  v.  Bartlett,  2  B.  Monroe,  328;  Hodge  v.  Thomp- 
son, 9  Alabama,  131 ;  Jackson  v.  Peck,  4  Wend.  800 ;  Lizardi  v.  Cohen, 
8  Gill,  430;  James  v.  Patterson,  1  W.  &  S.  321.  A  defendant  in  an  exe- 
cution or  attachment,  consequently  cannot  be  called  to  prove  that  pro- 
perty seized  or  levied  on  by  the  sheriff  under  the  writ,  is  his  own,  in  any 
case,  when  a  verdict  for  the  party  by  whom  he  is  called,  will  tend  to  dis- 
charge the  debt  for  which  the  execution  was  issued;  Quinn  v.  Rippey,  4 
Iredell,  181;  Taylor  v.  Paullin,  11  Alabama,  512;  Pratt  v.  Stephenson, 
16  Pick.  825;  George  v.  Kimball,  24  Pick.  242.  Thus,  in  George  v.  Kim- 
ball, where  an  action  of  replevin  was  brought  against  the  sheriff  for  goods 
which  he  had  seized  as  the  property  of  the  witness,  the  latter  was  held  in- 
competent to  prove  that  they  belonged  to  him,  and  not  to  the  plaintiff. 
When,  however,  the  goods  have  actually  been  sold  under  the  execution,  as 
the  property  of  the  defendant,  his  interest  in  proving  that  they  are  so  in 
fact,  is  necessarily  at  an  end,  and  he  may  even  be  interested  the  other  way, 
and  in  disproving  the  title  of  the  purchaser.  In  White  v.  Cole,  24  Wend. 
117,  the  mortgagor  of  a  vessel  was  held  to  be  incompetent  to  support  the 
mortgage,  against  a  purchaser  under  a  subsequent  execution,  who  impeached 
it  as  fraudulent,  on  the  ground  that,  while  he  had  no  interest  in  sustaining 
the  title  of  the  purchaser,  he  was  undoubtedly  interested  to  render  the 
mortgage  effectual  for  the  payment  of  the  debt,  on  account  of  which  it  was 
given;  Prince  v.  Shephard,  9  Pick.  176.  And  where  the  dispute  is  as  to 
which  of  two  creditors  has  a  better  right  to  the  property  of  a  debtor,  he 
necessarily  stands  indifferent  between  them  in  point  of  interest,  and  his  tes- 
timony will  consequently  be  admissible  for  either;  Page  v.  Weeks,  13  Mass. 
199;  Rice  v.  Austen,  17  Id.  197.  An  interest  of  the  same  nature  with 
that  just  considered,  arises  where  a  chose  in  action  is  assigned  as  security 
for  the  payment  of  a  debt,  which  necessarily  makes  it  the  interest  of  the 
debtor  to  sustain  any  subsequent  action  brought  by  the  assignee  under  the 
assignment,  because  the  amount  recovered  will  go  directly  towards  discharg- 
ing the  debt;  Artcher  v.  Zeh,  5  Hill,  200.  Thus,  when  a  note  was  trans- 
ferred by  one  partner  to  secure  the  payment  of  a  partnership  debt,  the  other 
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partner  was  held  to  be  an  incompetent  witness,  in  a  suit  brought  on  the  note 
for  the  use  of  the  assignee;  Martin  v.  Jones,  5  Barr,  82. 

The  interest  of  a  partner  in  suits  brought  by  or  against  members  of  the 
firm,  for  debts  due  to  or  from  the  partnership,  depends  on  considerations 
which  are  somewhat  peculiar.  When  a  suit  is  brought  by  one  of  several 
partners  for  the  recovery  of  a  fund  or  other  property,  which,  if  recovered, 
will  be  partnership  assets,  the  others  have  necessarily  a  direct  interest  in  the 
event  of  the  suit,  which  will  disqualify  them  from  appearing  as  witnesses  to 
sustain  it;  Curcier  v.  Pennock,  14  S.  &  R.  54.  This  objection  may  however 
be  removed  by  a  release  from  the  witness  to  the  plaintiiF;  Y/illing  v.  Con- 
sequa,  1  Peters,  C.  C.  E,.  505.  But  he  may  still  be  interested  in  promoting 
a  recovery,  with  a  view  to  augmenting  the  amount  of  the  partnership  assets, 
and  thus  adding  to  the  barrier  which  protects  him  from  liability  for  the 
partnership  debts.  Under  ordinary  circumstances,  however,  this  interest  is 
too  remote  to  produce  disqualification ;  Curcier  v.  Pennock,  Willing  v.  Con- 
sequa;  for  the  law  presumes,  in  the  absence  of  contrary  evidence,  that  every 
man  has  the  means  and  disposition  to  pay  his  just  debts.  But  when  the 
partnership  is  insolvent,  the  partners  necessarily  have  a  direct  and  immedi- 
ate interest,  in  augmenting  the  amount  of  the  assets  applicable  to  the  pay- 
ment of  the  joint  debts,  which  grows  out  of  a  liability  to  third  persons,  and 
cannot  be  removed  by  a  release  between  themselves.  It  was  consequently 
decided  in  Cummings  v.  Fullam,  13  Vermont,  441,  that  where  two  partners 
bad  made  an  assignment  of  all  their  joint  and  separate  property  in  trust, 
for  the  payment  of  the  partnership  and  other  debts,  they  had  an  interest  in 
increasing  the  amount  of  the  fund,  which  was  beyond  the  reach  of  any  release 
executed  by  them,  and  incapacitated  them  from  giving  testimony  on  behalf 
of  the  assignee. 

The  interest  of  one  partner  in  the  result  of  a  suit  brought  against 
another,  for  the  purpose  of  recovering  a  debt  due  by  the  partnership, 
necessarily  depends  upon  the  results  which  will  follow,  in  case  the  suit  goes 
on  to  judgment  and  execution.  It  is  held  in  Pennsylvania,  that  an  execu- 
tion issued  on  a  judgment  obtained  for  a  partnership  debt,  binds  all  the 
property  of  the  firm,  whether  the  suit  has  been  brought  against  one  or  all 
the  partners.  It  necessarily  follows  under  this  view  of  the  law,  that  a 
partner  not  sued,  is  incompetent  as  a  witness  for  those  who  are,  not  only 
because  he  is  liable  to  them  for  contribution,  but  because  the  judgment  will 
bind  his  interest  in  the  partnership  assets  as  well  as  theirs.  A  release  of 
bis  interest  in  the  property  of  the  firm,  is  therefore  necessary  to  restore 
his  competency,  as  well  as  a  release  of  their  right  to  contribution ;  Carter 
V.  Council,  1  Wharton,  398 ;  Wood  v.  Connell,  2  Wharton,  562 ;  Black  v. 
Marvin,  2  Pennsylvania,  138;  M'Coy  v.  Lighter,  2  Watts,  351.  The  law 
is  held  the  same  way  in  some  of  the  other  states  of  the  Union ;  Cline  v. 
Little,  5  Blackford,  486;  Scott  v.  Wadkins,  2  Smedes  &  Marshall,  265.  In 
New  York,  on  the  other  hand,  a  judgment  against  one  partner,  whether 
obtained  for  a  partnership,  or  separate  debt,  only  binds  his  interest  in  the 
partnership,  and  the  other  partners  have  no  direct  interest  in  the  event  of 
the  suit.  All  that  is  necessary,  therefore,  under  this  view  of  the  law,  to 
render  a  partner  not  sued,  a  witness  for  those  who  are,  is  a  release  from 
them  of  all  right  to  contribution  for  the  payment  of  the  debt;  Bagley 
v.  Osborne,  2  Wend.  547 ;  Leff"erts  v.  De  Mott,  21  Id.  526.     Thus  it  was 
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held  in  the  latter  case,  that  a  partner  not  sued,  who  had  been  released  by 
his  co-partuers,  might  be  called  as  a  witness  for  thein,  in  a  suit  for  a  debt 
due  by  the  partnership,  without  executing  a  release  of  his  interest  in  the 
partnership  assets. 

It  results  from  what  has  been  said,  that  any  interest  in  the  event  of  the 
suit  whether  general   or  special,  indirect  or  absolute,  which  is   certain  in 
law,  however  trivial  or  remote  in  fact,  will  render  a  witness  incompetent  to 
give  evidence  in  favour  of  the  party,  in  whose  success  he  is  interested.  Thus 
a  bankrupt  is  inadmissible  as  a  witness  for  the  assignee,  unless  he  has 
released  all  claim  on  any  surplus,  which  may  remain  after  the  payment  of 
his  debts,  although  it  may  be  manifest,  that  the  estate  is  hopelessly  insol- 
vent, and  that  no  surplus  can  result  in  his  favour ;  Bridges  v.  Armour,  5 
Howard,  91 ;  Dean  v.  Speakman,  7  Blackford,  317;  Hous  v.  Pratt,  7  Ala- 
bama, 846.     The  same  principle  applies  where  a  corporator  is  called  to  give 
evidence  for  or  against  a  corporation,  in  which  he  is  interested,  however 
small  the  amount  of  his  interest,  or  of  the  amount  in  controversy.     The 
Commonwealth  v.  Baird,  4  S.  &  R.  141 ;  Scott  v.  M'Lellan,  2  Greeuleaf,  199. 
And  on  the  other  hand,  the  certainty  or  magnitude  of  the  interest  in  fact, 
will  not  produce  disqualification,  if  it  w^ant  the  requisites  necessary  to  legal 
certainty;  Bell  v.  Miller,  4  Har.  &  McHenry,  536;  Adams  v.  Burnett,  3 
Kelly,  277;  Ely  v.  Forward,  7  Mass.  25;  Phillips  v.  Bridge,  11  id.  242; 
Bean  v.  Bean,  12  id.  20 ;  Stewart  v.  Kip,  5  Johnson,  256.  Thus  in  Dyer  v. 
Homer,  22  Pick.  262,  a  husband  was  held  to  be  a  competent  witness  for  the 
trustees  of  his  wife,  in  an  action  brought  for  the  recovery  of  property  vested 
^    in  them  for  her  separate  use,  on  the  ground  that  it  was  not  legally  certain,  al- 
VV^     though  it  might  be  highly  probable,  that  he  would  be  benefitted  by  a  recovery. 
^^     In  like  manner,  there  is  no  doubt,  that  a  creditor  has  a  substantial  interest 
^-.^^     to  promote  a  recovery  by  his  debtor,  when  the  latter  is  insolvent,  and  looks 
^^^    to  the  proceeds  of  the  suit  as  the  means  of  paying  the  debt.     Yet  it  is  well 
rsw  settled,  that  an  objection  founded  on  this  ground  goes  to  the  credibility  of 

^"^^  the  witness,  and  not  to  his  competency;  Noyes  v.  Sturdivant,  6  Shcpley, 
A  104  ;  The  Illinois  M.  F.  Ins.  Co.  v.  The  Marseilles  M.  Co.,  1  Gilraan,  236 ; 
Warne  v.  Prentiss,  9  Missouri,  544 ;  unless  there  is  something  to  give  him 
a  specific  lien  or  hold,  on  the  amount  of  the  judgment  when  recovered.  A 
promise  by  a  debtor  to  pay  the  debt  out  of  the  proceeds  of  the  suit,  if  suc- 
cessful, will  not  therefore  disqualify  the  creditor  from  giving  evidence  to 
promote  a  recovery;  Eyck  v.  Bell,  5  Wend.  57.  Such  a  promise  gives  no 
new  right,  and  leaves  the  w^itncss  in  the  same  position  legally,  which  he 
held  before  it  was  given,  unless  it  is  sufficiently  specific,  to  amount  to  an 
equitable  assignment  of  the  whole  or  a  part  of  the  cause  of  action,  where  it 
■will  necessarily  produce  incompetency  ;  Seaver  v.  Bradley,  6  Greenleaf,  60 ; 
Peyton  v.  Hallett,  1  Caines,  364.  But  a  promise  which  gives  or  relin- 
guishes  anything,  to  which  the  promisee  would  not  be  entitled  apart  from  the 
promise,  will  disqualify  him  as  a  witness,  if  made  in  such  a  form  as  to  be 
contingent  upon  the  event  of  the  action ;  Bobinsou  v.  Eldridge,  10  S.  &  R. 
145;  Paul  v.  Mackey,  3  Watts,  110.  The  same  principle  applies  where  a 
creditor  is  called  as  a  witness,  in  a  suit  brought  by  an  insolvent  debtor  for 
the  recovery  of  property,  which,  if  recovered,  will  be  subject  to  a  lien,  for 
the  payment  of  the  debt.  Thus  in  Seitzinger  v.  Ridgway,  4  W.  &  S.  491, 
the  court  rejected  the  testimony  of  a  judgment  creditor,  who  stated  on  his 
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voir  dire  when  called  to  give  evidence  in  an  ejectment  brought  by  the  debtor, 
that  unless  that  suit  were  successsful,  there  was  but  little  chance  of  the  pay- 
ment of  the  debt. 

Although  there  can  be  no  doubt  that  the  testimony  of  a  witness  is  inad- 
missible, where  he  has  legal  interest  in  the  event  of  the  suit,  however 
minute,  it  is  equally  well  settled,  that  where  he  has  not,  the  extent  and 
magnitude  of  his  interest  in  the  question  at  issue  between  the  parties,  is  not 
a  ground  of  disqualification ;  Grove  v.  Brien,  8  Howard,  249 ;  Masters  v. 
Varner,  5  Grattan,  168;  Eollins  v.  Faber,  25  Maine,  144;  Parker  v. 
Griswold,  17  Conn.  288;  Branchy.  Doane,  17  Conn.  402 ;  Boas  v.  Hetzel, 
3  Barr,  298 ;  Stewart  v.  Conner,  9  Alabama,  803.  Thus  one  tenant  in 
common,  is  a  competent  witness  in  an  ejectment  brought  by  another,  for 
the  purpose  of  proving  the  title,  under  which  both  claim  or  hold  the  pro- 
perty in  controversy;  Ness  v.  Van  Swearingen,  7  S.  &  R.  192;  Smith  v. 
Asbill,  2  Richardson,  540;  Bennett  v.  Hethington,  IG  S.  &  B.  193; 
Cardwell  v.  Sprigg,  1  B.  Monroe,  369.  So  a  witness  may  be  called  on 
behalf  of  the  plaintiff  in  an  action  of  account,  to  prove  that  both  have  an 
interest  in  a  lime  kiln  man:iged  by  the  defendant,  and  are  consequently  en- 
titled to  a  share  of  the  profits;  Stiffen  v.  Hartsell,  5  Wharton,  448.  For  al- 
though the  testimony  given  in  this  and  other  similar  cases,  necessarily  proves 
the  right  of  the  witness,  as  well  as  that  of  the  party  for  whom  it  is  given, 
yet  a  recovery  founded  upon  it  will  enure  solely  to  the  benefit  of  the  latter, 
and  confer  no  legal  benefit  or  advantage  on  the  former.  It  was  held  accord- 
ingly in  Doe  v.  Pearce,  5  M.  &  W.  506,  that  one  devisee,  under  a  will,  was  a 
competent  witness  in  an  ejectment  brought  by  another,  to  prove  the  sanity 
of  the  testator,  because  the  interest  of  the  witness  in  the  question  at  issue, 
could  neither  be  prejudiced  nor  promoted  by  the  event  of  the  cause.  The 
principle  applies  equally,  whether  the  witness  is  called  on  behalf  of  the 
plaintiff  or  defendant,  and  one  devisee  may  give  evidence  in  favour  of  an- 
other, and  against  the  heir  at  law,  in  an  action  brought  by  the  latter,  in 
which  the  validity  of  the  will  is  the  only  material  point  in  controversy; 
Jackson  v.  Nelson,  6  Coweu,  248. 

It  results  from  what  has  been  said,  that  the  nature  of  the  interest  of  a  wit- 
ness, in  the  land  in  dispute  in  an  ejectment  is  immaterial,  unless  his  posses- 
sion is  identical  with,  or  dependent  on  that  of  the  party  by  whom  he  is 
called.  A  widow  is,  consequently,  competent  as  a  witness  for  the  heirs  of  her 
husband,  because  her  right  to  dower  will  neither  be  established  against  them, 
nor  barred  as  against  the  defendant,  by  the  result  of  the  action ;  Jackson 
V.  Van  Duzen,  5  Johnson,  158.  In  like  manner,  the  right  of  a  husband  as 
tenant  by  the  curtesy,  in  land  which  belonged  to  his  deceased  wife,  does  not 
render  his  evidence  inadmissible,  in  a  suit  brought  by  her  children  for  the 
recovery  of  the  land;  Jackson  v.  Brooks,  8  Wend.  431.  But  in  Snyder  v. 
Snyder,  6  Binney,  487,  a  widow  who  had  been  called  as  a  witness,  in  an 
ejectment  brought  by  the  heirs  of  the  husband,  for  the  recovery  of  land 
belonging  to  his  estate,  which  had  been  purchased  by  the  defendant,  under 
a  sale  directed  by  the  Orphans'  Court,  was  held  to  be  incompetent,  on  the 
ground,  that  she  was  interested  in  proving  the  invalidity  of  the  sale,  and 
thus  establishing  her  own  right  of  dower.  There  can  be  little  doubt,  that 
this  interest  really  existed,  but  it  would  seem  to  have  been  in  the  question 
and  not  in  the  cause,  and,  therefore,  insufficient  to  produce  incompetency. 
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The  same  objection  may  be  made  to  the  case  of  Lodge  v.  Patterson,  3  Watts, 
76,  in  which  it  was  hekl,  that  a  witness  could  not  be  called  to  prove  the 
existence  of  an  outstanding  title  in  himself,  which  was  set  up  as  a  bar  to  the 
recovery  of  the  plaintiff.  It  was  said  by  the  court,  that  if  the  defence  were 
successful,  the  proceedings  in  the  suit  would  be  evidence  in  favour  of  the 
witness,  in  any  action  which  he  might  subsequently  bring  for  the  recovery 
of  the  laud.  There  can  be  no  doubt,  that  if  the  acts  or  admissions  of  the 
defendants  at  the  trial,  or  previously,  took  effect  as  an  attornment  to  the  wit- 
ness, and  rendered  their  possession  of  the  land  substantially  his,  he  was 
necessarily  interested  in  preventing  a  verdict  for  the  plaintiff,  which  would 
lead  to  their  being  turned  out  of  possession.  But  if  the  statements  made 
by  or  on  behalf  of  the  defendants,  did  not  have  this  effect,  and  merely  con- 
sisted in  an  allegation,  that  the  outstanding  title  of  the  witness  was  para- 
mount to  that  of  the  plaintiff,  there  was  nothing  to  preclude  them  from  sub- 
sequently contesting  the  title,  thus  admitted,  or  to  render  the  pei'son  in 
whose  favour  the  admission  was  made,  interested  in  promoting  a  recovery, 
which  could  neither  render  his  title  good  if  it  were  bad,  nor  preclude  him 
from  enforcing  it  if  it  were  good.  His  interest,  therefore,  seems  to  have  been 
in  the  question,  and  not  in  the  event  of  the  controversy.  This  view  of  the 
law  is  sustained  by  the  recent  case  of  Hearne  v.  Turner,  2  C.  B.  535,  where 
a  defence  in  an  action  of  trover  for  two  promissory  notes,  on  the  ground  that 
they  belonged  to  a  third  person,  and  were  held  on  his  account,  was  allowed  to 
be  sustained  by  his  testimony.  The  decision  was  subsequent  to  the  6th  and 
7th  Vict.  c.  85,  (supra,)  but  was  based  by  the  court  on  general  and  common 
law  principles.  <'  It  appears  to  me,"  said  Tindal,  C.  J.,  "  that  the  objec- 
tion that  has  been  urged  to  the  admissibility  of  3Iytton's  evidence,  in  point 
of  law,  falls  to  the  ground ;  for,  without  any  reference  to  the  6  &  7  Vict.  c. 
85,  but  upon  the  law  as  it  stood  before,  I  think  Mytton's  evidence  was 
clearly  admissible.  This  is  an  action  of  trover  brought  by  Hearne  against 
Turner  to  recover  damages  for  the  conversion  of  two  promissory  notes.  The 
answer  substantially  set  up  by  Turner  is,  that  these  notes  were  the  property 
of  Mytton,  and  were  wrongfully  in  the  possession  of  Hearne,  and  that  he, 
Turner,  for  and  as  the  agent  of  Mytton,  took  them  out  of  Hearne's  posses- 
sion. The  replication  is,  that  the  notes  were  the  property  of  Hearne,  and 
not  of  Mytton.  So  that,  upon  the  issue,  the  sole  question  was,  whether  the 
promissory  notes  were  really  the  property  of  Hearne  or  the  property  of 
Mytton.  Now,  the  only  ground  upon  which,  before  the  statutes,  an  objec- 
tion could  have  been  taken  to  the  admissibility  of  a  witness  by  reason  of 
interest,  was,  cither  that  he  was  immediately  interested  in  the  event  of  the 
suit,  or  that  the  verdict  might  be  available  for  himself  in  a  subsequent 
action.  Let  us  see,  in  the  first  place,  how  far  Mytton  could  have  any  imme- 
diate interest  in  the  event  of  this  suit  between  Plearne  and  Turner.  The 
phrase  'immediate  interest'  is  one  the  meaning  of  which  is  now  well  ascer- 
tained. For  example,  in  ejectment,  where  the  landlord  is  let  in  to  defend, 
he  is  not  at  liberty  to  call  the  tenant ;  for,  the  event  of  the  suit  one  way 
would  remove  him  from  the  possession;  therefore,  he  has  an  immediate 
interest  in  the  event.  So,  if  a  party  has  deposited  a  sum  of  money  in  the 
hands  of  a  third  person,  to  abide  the  event  of  the  suit,  his  interest  is  imme- 
diate, and  his  testimony  inadmissible.  The  eases  of  bail,  and  of  wagers 
upon  the  event  of  a  suit,  are  also  instances  to  exemplify  the  rule;  and  this 
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is  the  extent  to  wbicli  it  has  been  carried.  Then,  could  Mytton  derive  any 
benefit  from  the  verdict?  All  that  can  be  said  is,  that  he  might  be  better 
off,  if  a  verdict  was  found  for  the  defendant ;  not  that  his  legal  rights  would 
be  at  all  varied  by  such  a  result;  for,  if  Ilearne  were  to  recover  in  this 
action  against  Turner,  such  recovery  would  not  prevent  Mytton  from  assert- 
ing any  legal  right  he  might  have  to  recover  the  notes  from  Hearne;  and, 
on  the  other  hand,  if  Turner  succeeds  in  this  action,  Mytton  can  only 
recover  the  notes  from  him  by  action :  and,  if  it  be  said  that  Turner  has 
estopped  himself  from  denying  Mytton's  title,  by  the  evidence  he  has 
given,  that  the  notes  came  to  his  possession  as  the  agent  of  Mytton,  that 
only  proves  that  Mytton  would  be  entitled  to  recover  them  as  against 
Turnei",  without  any  reference  to  the  event  of  this  suit.  That  ground  of 
objection  failing,  the  next  question  is  whether  the  verdict  and  judgment  in 
this  suit  would  be  evidence  for  or  against  Mytton  upon  another  occasion.  I 
do  not  understand  that  point  to  have  been  much  pressed;  and  it  is  clearly 
untenable.  Mytton  is  neither  party  nor  privy  to  the  suit;  and,  if  it  were 
necessary  to  refer  to  it,  the  statute  3  &  4  W.  4,  c.  42,  ss.  26,  27,  removes 
the  objection,  by  providing  that  the  verdict  and  judgment  shall  not  be  admis- 
sible in  evidence  for  or  against  the  witness  or  any  one  claiming  under  him." 
It  has  has  been  stated  above,  that  in  order  to  justify  the  exclusion  of  a 
witness,  on  the  ground  of  interest  in  the  event  of  the  suit,  his  interest  must 
be  legally  certain,  and  not  a  more  expectation  or  contingency,  however  strong 
or  probable.  There  is,  notwithstanding,  a  numerous  class  of  cases,  in  which 
testimony  has  been  rejected  as  tending  to  produce  a  verdict  or  judgment 
which  will  operate  as  a  motive  with  the  party  in  whose  favour  it  is  brought 
forward,  to  pursue  or  avoid  a  course  of  conduct  injurious  or  beneficial  to 
the  witness.  Thus,  where  a  suit  is  brought  by  a  master  to  recover  damages 
for  an  injury  alleged  to  have  been  done  to  his  property  while  in  the 
hands  of  a  servant,  the  servant  is  obviously  interested  in  showing  that 
the  loss  happened  through  the  misfeasance  or  negligence  of  the  defendant, 
and  not  through  his  own;  Thompson  v.  Lothrop,  21  Pick.  23 G.  A  recovery 
in  the  suit  in  which  he  is  called,  will  not,  it  is  true,  protect  him  against  sub- 
sequent suit  for  the  same  cause  of  action.  But  there  can  be  no  doubt,  that 
apart  from  the  desire  to  exculpate  himself,  and  preserve  his  situation,  which 
must  be  more  or  less  strong  in  every  such  instance,  a  judgment  followed  by 
satisfaction,  will  necessarily  protect  the  servant  from  all  future  liability  to 
the  master,  and  it  may  often  be  altogether  or  nearly  certain,  that  satisfaction 
will  follow  if  a  judgment  be  obtained.  The  witness  has,  therefore,  an  inte- 
rest, which,  although  contingent  in  law,  is  yet  sufficiently  certain  in  fact,  to 
promote  a  recovery,  and  thus  induce  the  plaintiff  to  pass  him  by,  and  enforce 
satisfaction  from  the  defendant.  In  like  manner,  when  a  witness  is  called 
to  prove  that  a  contract  which  imposes  a  prima  facie  liability  on  him,  is 
jointly  or  exclusively  binding  on  others,  he  is  manifestly  and  actually,  if 
not  legally,  interested,  to  show  that  such  is  the  case,  and  thus  bring  about 
a  recovery,  which,  if  pushed  to  satisfaction,  will  end  in  charging  others  with 
a  burden,  which  might  otherwise  rest  exclusively  on  himself.  Thus,  nothing 
can  be  plainer  than  the  interest  of  a  surety,  to  prove  that  the  defendants  are 
liable  to  the  creditor  as  dormant  partners  of  the  principal.  It  has,  accord- 
ingly, been  laid  down  as  a  general  principle,  by  some  of  the  highest  authori- 
ties on  this  branch  of  the  law  of  evidence,  that  a  witness  it  incompetent  to 
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transfer  to  others,  the  whole  or  part  of  a  burden  which  rests  primarily  and 
exclusively  on  himself.  Thus,  an  agent  who  has  purchased  in  his  own  name, 
cannot  be  called  as  a  witness  for  the  vendor,  to  show  that  the  purchase  was 
made  for  the  account  of  an  undisclosed  principal ;  Hickling  v.  Fitch,  1 
Miles,  208.  The  same  rule  applies  where  a  purchaser  of  land,  who  has 
given  a  note  in  his  own  name,  is  brought  forward  to  show  that  he  was 
merely  an  agent,  and  that  the  defendant  was  the  real  principal  in  the  trans- 
action ;  Sage  v.  Sherman,  25  Wend.  430.  Nor  can  one  who  has  borrowed 
money  on  the  security  of  a  bill  drawn  on  a  third  person,  be  allowed  to  shift 
the  burden  of  the  debt  to  the  shoulders  of  the  latter,  by  swearing  that  the 
loan  was  for  his  account  or  accommodation ;  Shiras  v.  Morris,  8  Cowen,  60. 
In  these  cases,  the  testimony  of  the  witness  went  to  prove  that  another  was 
primarily  liable,  for  the  whole  burden  of  a  contract  made  by  himself,  but  his 
testimony  will  be  equally  inadmissible,  when  he  is  called  to  fix  a  joint  liability 
on  another,  for  the  payment  of  that  for  which  he  is  solely  liable  prima  facie. 
Thus,  when  a  suit  is  brought  for  repairs  done  to  a  vessel,  against  one  part- 
owner,  another  has  been  held  incompetent  to  give  evidence  for  the  plaintiff, 
and  thus  promote  a  recovery  which  will  place  part  of  the  burden  on  the  defen- 
dant, and  proportionably  exonerate  himself;  Marquand  v.  Webb,  16  John- 
son, 89.  In  like  manner,  one  of  two  defendants  was  held  incompetent  as  a 
witness  against  the  other,  in  The  Columbian  M.  Co.  v.  Dutch,  13  Pick. 
125 ;  on  the  ground  that  as  the  contract  had  been  made  by  himself,  he  was 
interested  in  proving  that  its  obligation  extended  to  the  defendant.  A 
similar  decision  was  made  ia  Purviance  v.  Dryden,  3  S.  &  K.  402,  and  the 
evidence  of  a  partner  rejected,  who  was  called  to  prove  that  the  firm  were 
liable  for  money  which  he  had  borrowed.  It  was  said,  that  as  he  had  received 
the  money,  he  was  prima  facie  liable  for  its  payment,  and  therefore  interested 
to  show  that  the  liability  was  shared  by  others.  The  same  point  was  decided 
in  Heckert  v.  Fegely,  6  W.  &  S.  139  ;  and  in  Pierce  v.  Kearney,  5  Hill,  82, 
a  stockholder  in  a  company,  whose  name  appeared  on  the  note  on  which  suit 
was  brought,  was  held  incompetent  to  prove  that  the  defendant  was  a  member 
of  the  company  at  the  time  when  it  was  given. 

It  would  seem  from  the  course  of  reasoning  on  which  the  witness  was  held 
incompetent  to  testify,  in  the  case  last  cited,  as  well  as  in  most  of  those  which 
have  been  cited  previously,  that  he  would  have  been  held  competent,  if 
called  merely  to  prove  the  execution  of  the  contract  in  suit  by  himself,  and 
not  that  its  obligation  extended  to  the  defendant.  But  the  soundness  of 
any  reasoning  is  questionable,  which  treats  the  competency  of  a  witness  as  de- 
pendant, not  on  the  legal  and  necessary  incidents  of  the  suit,  but  on  the 
nature  of  the  defence  set  up  on  one  side,  or  the  purpose  for  which  he  is 
called  on  the  other.  In  Hawkesworth  v.  Showier,  12  M.  &  W.  45,  Lord 
Abinger  denied  that  a  witness  could  be  competent  for  one  purpose  and  not 
for  another,  and  asserted,  that  if  competent  at  all,  he  must  be  so  on  every 
point  which  can  arise  out  of  the  record.  And  this  decision  is  unquestionably 
supported  by  the  general  course  of  the  law,  except  in  those  instances  where, 
as  in  Walton  v.  Shelly,  1  Term,  300,  the  witness  has  been  supposed  to  be 
disqualified  from  answering  particular  questions,  by  some  rule  of  public 
policy,  and  not  on  the  ground  of  interest.  When,  therefore,  a  contractor  is 
called  to  give  evidence  against  other  persons  who  are  sued  on  the  same  con- 
tract, he  must  be  competent  to  prove  that  its  obligation  extends  to  them,  or 
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else  incompetent,  even  when  this  is  not  denied,  and  the  defence  is  put  solely 
on  the  ground  of  performance  or  payment. 

The  doctrine  in  question  is  equally  applicable,  where  two  persons  are  both 
prima  facie  liable  on  the  cause  of  action,  and  one  is  called  to  prove  that  the 
liability  is  several  and  binding  exclusively  on  the  other.  Thus  in  Doeblor  v. 
Suavely,  5  Watts,  228,  where  a  suit  was  brought  against  one  of  two  executors, 
on  the  ground  that  the  assets  had  come  to  his  hands  exclusively,  the  other 
executor  was  held  an  incompetent  witness  for  the  plaintiff,  because  his  testi- 
mony went  to  discharge  himself,  and  throw  the  whole  burden  of  the  debt 
on  the  defendant.  The  court  said,  that  a  judgment  for  the  plaintiff  would 
be  a  bar  to  a  future  suit  against  the  witness,  and  that  the  interest  thus  creat- 
ed, was  not  balanced  by  any  liability  for  contribution  to  the  defendant, 
because  the  suit  was  founded  on  a  sole,  and  not  on  a  joint,  liability.  Both 
these  points  however  seem  exceedingly  questionable.  All  that  need  be  proved 
to  sustain  a  suit  for  contribution,  is  a  joint  liability  on  the  part  of  two,  and 
a  several  payment  by  one  ;  the  means  by  which  the  payment  has  been  in- 
duced, or  compelled,  being  wholly  immaterial.  If,  therefore,  both  the  exe- 
cutors in  Doebler  v.  Suavely  were  liable  for  the  payment  of  the  legacy  in 
point  of  fact,  a  judgment  against  either  on  the  ground  of  a  sole  liability,  would 
not  have  precluded  him  from  compelling  the  other  to  contribute  to  its  payment, 
for  the  judgment  being  res  inter  alios  acta,  could  not  operate  as  an  estoppel 
in  a  suit  brought  against  a  third  person,  and  founded  on  relations  antecedent 
to  its  existence.  And  it  is  equally  evident,  that  a  judgment  for  the  plaintiff, 
would  not  have  debarred  him  from  a  subsequent  recovery  against  the  wit- 
ness, unless  followed  by  actual  satisfaction,  which  would  have  been  a  bar 
with,  or  without  the  judgment.  It  would  consequently  appear,  that  if  the 
executor,  who  was  called  as  a  witness,  had  received  assets  in  fact,  and 
was  really  liable  for  the  payment  of  the  whole,  or  any  part  of  the  legacy,  this 
liability  would  not  have  been  affected  in  any  way,  by  the  event  of  the  action. 

The  principle  laid  down  in  these  decisions,  was  applied  in  that  of  Hayes 
V.  Grier,  4  Binney,  83,  to  the  exclusion  of  a  debtor  who  was  called  to  prove, 
that  he  had  paid  the  debt  to  the  defendant  for  the  use  of  the  creditor,  who 
had  brought  an  action  for  money  had  and  received.  The  witness  was  held 
to  be  incompetent  on  the  ground,  that  his  testimony  went  to  shift  the  burden 
of  the  debt  from  his  own  shoulders,  to  that  of  the  person  to  whom  he  alleged 
himself  to  have  paid  it.  The  same  point  was  decided  in  Jackson  v. 
Crawford,  12  S.  &  M.  545.  A  similar  principle  was  applied  in  Fuller  v. 
Wheelock,  10  Pickering,  135,  and  the  agent  of  a  creditor  shut  out  from 
contradicting  a  receipt  which  he  had  given  to  the  debtor,  on  the  ground  that 
he  was  prima  facie  liable  to  his  principal  for  the  amount  set  forth  on  the 
face  of  the  receipt,  and  could  not  be  allowed  to  discharge  himself  and  charge 
the  defendant  by  his  own  testimony. 

Notwithstanding  the  weight  of  authority  in  favour  of  this  rule  of  evi- 
dence, nothing  is  more  difi&cult  than  to  determine  on  what  ground  it 
rests,  or  in  what  cases  it  is  applicable.  That  the  testimony  of  a  witness 
should  go  to  charge  another,  and  thus  open  a  door  of  escape  from  a 
liability  which  might  otherwise  be  enforced  solely  against  himself,  is  not 
a  sufficient  cause  of  exclusion,  for  it  has  uniformly  been  held  that  one  of 
several  trespassers  is  a  competent  witness  against  the  rest,  although  it 
may  be  probable,  or    certain,   that  if    the  plaintiff  succeed    in    obtaining 
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a  juJgmcut  against  tlicii],  be  will  push  it  to  satisfaction,  and  thus  discharged 
the  witness.     In  order,  therefore,  to  produce  incompetency  on  the  ground 
of  an  interest  in  the  event  of  the  cause,  the  judgment  must  have  some 
direct  bearing  in  itself,  on  the  rights  or  liabilities  of  the  person   whose 
competency  is  in  question.     Now  it  is  not  easy  to  see  how  a  judgment  for,  or 
against  the  plaintiff,  in  any  of  the  cases  above  cited,  in  which  a  party  pri- 
marily liable,  was  called  to  prove  the  liability  of  the  defendant,  could  have  had 
the  effect,  of  varying  the  antecedent  rights  or  obligations,  between  the  plain- 
tiff and  the  witness.     It  is  true,  that  the  law  regards  every  cause  of  action, 
on  which  judgment  is  obtained,  as  merged  and  absorbed  in  the  judgment,  and 
dues  not  allow  a  second  suit  to  be  founded  upon  that  which  is  actually  gone 
by  the  success  of  the  first.      But  to  produce  this  result,  the  subject-matter 
for  which  both  suits  are  brought,  must  not  only  be  the  same,  but  the  cause 
of  action  must  be  identical;  Lechmere  v.  Fletcher,  1  C.  &   M.  623.     For 
where  this  identity  of  the  cause  of  action  does  not  exist,  a  judgment  in  one 
suit  will  not  be  a  merger  of  the  right  to  bring  another,  which   can  only  be 
extinguished  by  payment  or  satisfaction.     Thus  nothing   is    better  settled 
in   this  country,  than  that  a  recovery  against  one  of  several  persons  liable 
for  a  joint  tort,  or  on  a  joint  and   several  contract,  will  not  be   a  bar   to 
a  subsequent  suit  against  the  rest.     Livingston  v.  Bishop,  1  Johnson,  290. 
It  is,  therefore,  difficult  to  understand  that  a  judgment  against  a  firm,  on 
the  ground    that    money    loaned    on    the    individual  credit  of   one  of  the 
partners,  was  really  borrowed  for  the  account  and  use   of  the  partnership, 
can  discharge  the   borrower  from  liability  to  a  subsequent  action  brought 
against  him  severallj'.      And  there  is  the  same    difficulty  in  understand- 
ing, in  what   way  a  judgment  against  a  defendant  as  a  part  owner  of  a 
vessel,  can    preclude  the  plaintiff  from  instituting  another  suit  against  a 
third   person,  as   sole  owner  of  the  same  vessel,  and  recovering  the  whole 
amount  of  the  debt  from  him,  if  really  liable  for  its  payment.     Although 
the  subject-matter  of  both   suits  might  be  the  same,  the  cause  of  action 
would  be  different,  and  a  judgment  in  one  would  consequently  be  without 
operation  on  the  right  to  proceed  in  the  other.     It  cannot,  therefore,  be 
said   that  a  liability  to  a  second  suit  creates  any  legal,  or  certain,  interest 
in  the  result  of  the  first.      Satisfaction  of  a  judgment  obtained  in  the  one, 
will  no   doubt  be   a  bar  to  the   other,  but   the   same  result  would  follow 
from   a   satisfaction  of   the   demand,  apart  from    the  judgment.     It  may, 
no  doubt,  be  highly  probable,  that  a  judgment  will  be  followed  by  satisfac- 
tion, and  that  satisfaction  will  not  be  obtained  without  a  judgment,  but  a 
mere  probability,  however  strong,  is  not  a  sufficient  ground   of  di,squali- 
fieation.     This  reasoning  seems   to    be  equally  applicable  in  those  cases, 
where  a  witness  is  called  to  prove,  that   a  note   executed  by   himself,  was 
really  made  on  behalf  of  an  undisclosed  principal,  because  if  this   be  not 
the  case  in  fact,  the  witness  will  remain  individually  liable  to  the  plaintiff, 
notwithstanding  a  recovery  based  on  his  testimony  against  the  defendant. 
It  was,  indeed,  said  in  Hickliug  v.  Fitch,  that  a  judgment  against  the  prin- 
cipal, would  be  a  bar  to  a  suit  against  the  maker  of  the  instrument,  because 
the   plaintiff  having  made  his  election  to  charge  the  former  as   principal, 
would  not   be  permitted   to  enforce  the  same  contract  against  the  latter  as 
agent.     But  this  doctrine  only  applies  in  favour  of  those  who  really  stand 
in  the  relation  of  principal  and  ;igent;  and  however  conclusive  the  testimony 
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of  the  maker  of  the  instrument  may  be,  in  the  suit  in  which  he  is  called  as  a  wit- 
ness, it  will  avail  nothing  in  a  subsequent  proceeding  against  him  as  a  party. 
And  if  this  were  not  so,  still  the  question  of  election  between  an  unknown 
principal  and  an  agent,  is  a  question  of  credit,  and  turns  on  whether  the 
creditor  manifested  his  intention  to  look  to  the  principal,  on  discovering  his 
existence,  or  learning  who  he  was.  In  this  aspect  of  the  case,  therefore,  the 
mere  institution  of  the  suit  would  seem  enough  to  discharge  the  agent,  if 
such  is  his  real  character,  and  render  his  testimony  admissible  as  against 
the  principal.  It  is,  therefore,  difficult  to  discover  any  interest  on  the  part 
of  the  witness,  whose  testimony  was  rejected  in  the  cases  under  considera- 
tion, of  such  a  nature  as  to  produce  disqualification.  It  is  undoubtedly  true, 
that  the  ground  taken  by  the  plaintiff  in  most  of  them,  was  inconsistent  with 
that  on  which  it  would  have  been  necessary  to  proceed  in  any  subsequent 
proceeding  directed  against  the  witness,  called  to  support  it.  But  although 
such  a  discrepancy  may  have  an  unfavourable  effect,  when  regarded  as  evi- 
(loiico,  it  cannot  operate  as  an  estoppel,  nor  be  a  ground  of  incompetency; 
Cutter  V.  Eathbun,  3  Hill,  579.  This  is  the  more  evident,  because  the 
declarations  or  admissions  of  the  plaintiff  in  one  suit,  must  have  the  same 
effect  in  another  suit,  whether  he  succeed  or  fail  in  that  in  which  they  were 
made.  Thus,  the  ground  taken  by  the  creditor  in  Hayes  v.  Grier,  in  suing 
the  defendant,  was  undoubtedly  inconsistent  with  a  sujjsequent  suit  against 
the  debtor,  but  it  would  not  have  precluded  a  recovery  against  the  latter, 
upon  proof  that  his  statement  with  regard  to  the  payment  of  the  money  was 
untrue,  and  that  the  debt  was  still  due  to  the  plaintiff. 

It  would  seem,  moreover,  that  whatever  may  be  the  effect  of  the  rule  in 
question,  in  those  cases  where  an  agent  is  called  to  impose  an  obligation  on 
another,  which  is  shown  aliunde  to  be  binding  on  himself,  it  can  have  no 
application  where  his  own  statements  or  admissions,  on  the  voir  dire,  or  in 
chief,  are  the  only  proof  of  his  liability.  Thus  in  Gregory  v.  Dodge, 
14  ^Yend.  393,  a  witness  called  for  the  defence,  to  prove  that  he  was 
a  partner  of  the  plaintiffs,  and  had  contracted  debts  on  their  account,  for 
which  he  was  liable  to  the  defendants,  was  objected  to,  on  the  ground  that 
as  he  was  prima  facie  answerable  for  the  debts  thus  contracted,  he  was 
incompetent  to  show  that  they  were  binding  on  his  co-partners,  and  thus  in 
effect,  discharge  his  obligation  at  their  expense.  But  it  was  held  by  the 
court,  that  although  this  might  have  been  so,  had  the  liability  of  the  witness 
been  proved  aliunde,  yet  that  as  it  depended  on  his  own  statement,  any  loss  of 
competency,  resulting  from  one  part,  was  made  good  by  the  other.  And  as  his 
statement  would  have  been  evidence  against  him  in  a  subsequent  suit  by  the 
defendants,  and  could  not  have  been  used  in  his  favour  against  the  plaintiffs, 
it  would  seem  that  the  view  taken  by  the  court  was  correct,  and  that  he  had 
no  such  interest  in  charging  himself  in  favour  of  one  party,  in  order  to  obtain 
a  discharge  at  the  expense  of  the  other,  as  could  disqualify  him  for  appear- 
ing as  a  witness.  A  similar  point  was  decided  in'Wilmarth  v.  Mountford, 
8  S.  &R.  128.  It  would,  consequently,  appear,  that  in  order  to  reject  a  wit- 
ness as  interested  in  transferring  a  burden  from  his  own  shoulders  to  thoee 
of  another,  his  liability  to  the  burden  must  appear  aliunde,  and  not  merely 
by  his  own  admissions  or  testimony  at  the  trial.  When,  therefore,  the  party 
who  seeks  to  exclude  a  witness  on  this  ground,  relies  solely  on  his  state- 
meat  on  the  voir  dire,  the  court   must  take   the  statement  as  a  whole,  and 
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caunot  rely  on  one  point  as  a  reason  for  exclusion,  while  passing  over  another 
which  is  explanatory  of  the  first,  and  does  away  witli  all  objection  to  his  com- 
petency. Nothing  is  plainer,  than  that  the  decision  in  every  such  case, 
should  be  on  all  the  facts  disclosed;  for  nothing  could  be  more  inequitable, 
than  to  shut  the  mouth  of  the  witness  on  one  part  of  the  case,  after  hearing 
the  other,  and  thus  deprive  him  of  the  opportunity  of  showing  that  his  inte- 
rest is  balanced  or  extinguished.  Such  a  case  differs  widely  from  that  which 
arises,  when  a  witness,  who  is  prima  facie  liable,  on  the  face  of  the  cause  of 
action,  is  brought  forward  for  the  purpose  of  disproving  his  liability. 

The  right  to  exclude  a  witness  in  any  case,  on  the  ground  that  he  is  prima 
facie  liable  on  the  cause  of  action,  is,  however,  opposed  by  a  weight  of  autho- 
rity equally  strong  with  that  which  can  be  adduced  in  its  favour.  In  Benedict 
V.  Heacox,  18  Weud.  491,  one  of  the  sureties  on  a  note,  was  called  as  a  wit- 
ness to  sustain  a  suit  brought  by  another  against  the  defendants,  by  proving 
that  they  were  partners  of  the  principal,  and  that  the  note  had  been  given 
for  the  benefit  of  the  firm.  It  is  obvious,  that  no  case  could  be  stronger  for 
the  application  of  the  rule  in  question,  than  this,  because  the  testimony  of 
the  witness  went  directly  to  charge  a  third  person  with  a  primary  liability 
for  the  debt,  and  thus  free  himself  from  contributing  to  its  payment.  But  it 
was  held  by  the  Supreme  Court,  and  again  by  the  Court  of  Errors,  that  as 
a  judgment  for  the  plaintiff  would  not  be  a  bar  to  a  suit  against  the  witness, 
although  be  would  undoubtedly  be  exonerated  by  a  payment  with  or  with- 
out judgment,  the  mere  probability  that  the  judgment  would  result  in  satis- 
faction, was  an  objection  to  credibility  and  not  to  competency.  And  it  was 
held  further,  that  as  his  liability  to  the  plaintiff  was  balanced  by  a  right 
to  an  indemnity  from  the  defendants,  it  was  not  a  sufiiciont  ground  of  exclu- 
sion, because  the  court  could  only  look  at  the  rights  of  the  parties,  and  not 
at  the  greater  or  less  amount  of  difiiculty  which  might  attend  on  proving 
them.  A  similar  question  arose  in  cave  of  Eastman  v.  The  United  States 
Bank,  5  Peters,  530,  on  which  the  court  were  divided,  and  gave  no  opinion. 

It  was  held  by  the  Supreme  Court  of  Massachusetts,  in  Emerson  v.  An- 
drews, 4  Mass.  G54,  that  a  witness  could  not  be  called  to  sustain  a  suit 
against  another,  for  services  rendered  to  himself,  by  proving  that  the  defend- 
ant had  promised  to  pay  for  them.  But  the  general  course  of  authority  in 
that  state,  sustains  the  decision  made  in  Gregory  v.  Dodge.  Thus,  it  was 
held  in  Grifftird  v.  Coffin,  5  Pick.  447,  that  a  debtor  is  competent  to  prove  that 
he  has  paid  the  debt  to  the  defendant  and  thus  sustain  a  suit  brought  against 
the  latter  by  the  creditor.  So,  in  Tappan  v.  Bailey,  4  Metcalf,  535,  the 
maker  of  a  note  was  allowed  to  show  that  it  had  been  given  on  behalf  of  the 
defendants,  and  that  they  were  consequently  liable  to  pay  it.  The  note  was 
signed  by  the  witness,  as  agent,  but  this  did  not  make  it  the  less  his  interest 
to  prove  that  he  had  acted  with  full  authority. 

The  decisions  in  England  on  this  subject,  are  somewhat  conflicting,  but 
tend  in  the  same  direction  with  those  in  Miissachusetts.  The  case  of  McBrien 
V.  Fortune,  3  Campbell,  317,  is  in  point  with  Hickling  v.  Fitch,  and  that  of 
Ripley  v.  Thompson,  12  Moore,  55,  nearly  identical  with  that  of  Purviance 
V.  Dryden.  And  these  cases  are  often  cited  in  connexion  with  those  of 
Brown  v.  Brown,  4  Taunton,  752,  and  Mant  v.  Mainwaring,  8  id.  139,  which, 
however,  turned  chiefly  on  another  point,  for  the  purpose  of  proving  that  a  wit- 
ness should  not  be  allowed  to  shift  a  liability  from  his  own  shoulders  to  those 


BENT     V.      BAKER.  109 

of  the  defendant.  But  the  weight  of  English  authority  is  the  other  way,  and 
against  the  existence  of  this  ground  of  incompetency.  Thus,  it  was  held  in 
Lockhart  v.  Graham,  1  Strange,  35,  that  one  obligee  to  a  bond  is  a  competent 
witness  to  prove  its  execution  by  another,  although  his  testimony  goes  directly 
to  fasten  the  whole  or  part  of  a  debt  admitted  to  be  due  by  himself,  upon 
the  party  against  whom  his  testimony  is  given.  In  like  manner,  in  York  v. 
Blott,  5  M.  &  S.  21,  one  of  the  makers  of  a  promissory  note,  was  held 
competent  to  prove  its  execution  by  the  other,  notwithstanding  the  objection 
that  the  effect  of  his  testimony,  was  to  render  the  defendant  liable  to  a  debt, 
which  might  otherwise  be  imposed  wholly  on  himself.  The  same  question 
arose  in  Page  v.  Thomas,  5  Meeson  &  Welsby,  505,  except  that  the 
party  sued  on  the  note  was  a  principal,  and  the  witness  admitted  to 
prove  its  execution,  a  mere  surety.  The  cases  of  Blackett  v.  Wier, 
5  B.  &  C.  385,  and  Hall  v.  Curzon,  ib.  646,  go  still  further,  and  establish 
that  a  witness  may  be  called  to  prove,  that  a  contract  made  by  himself,  is 
binding  on  the  defendants  as  his  partners.  In  Blackett  v.  Wier,  the  liabi- 
lity of  the  witness  appeared  from  his  examination  on  the  voir  dire,  while  in 
Hall  V.  Curzon,  it  was  shown,  aliunde  ;  but  this  was  not  held  to  vary  the 
question,  as  to  his  competency.  So  in  Pipe  v.  Steele,  2  B.  733,  one  of 
two  defendants  who  had  drawn  a  bill  in  his  own  name,  was  held  to  have  no 
legal  interest  in  proving  that  the  other  defendant,  was  a  partner  in  the  busi- 
ness on  account  of  which  it  was  given.  In  Hawley  v.  Cadbury,  10  M.  & 
W.  505,  an  objection  was  taken  to  the  competency  of  a  debtor,  called  to 
prove  the  existence  of  assets  in  the  hands  of  his  assignee,  and  a  promise  by 
the  latter  to  pay  a  proportional  share  of  the  debt  to  the  creditor,  on  the 
ground  that  a  recovery  against  the  assignee,  would  tend  directly  to  the  dis- 
charge of  the  debt  due  by  the  witness.  But  it  was  said  by  Lord  Abinger, 
that  a  man  who  deposits  money  with  a  banker  for  the  account  of  a  creditor, 
is  a  competent  witness  to  prove  the  deposit,  in  an  action  brought  against 
the  banker  by  the  creditor ;  and  by  Parke,  Baron,  that  the  witness  stood 
indifferent,  because  h;;  might  recover  against  the  defendant,  if  the  action 
brought  by  the  plaintiff  proved  unsuccessful.  This  case  is,  consequently, 
directly  in  point  with  that  of  Gifford  v.  Coffin,  and  opposed  to  that  of  Hayes 
V.  Grier. 

The  rule  that  a  witness  cannot  be  heard,  to  charge  another  with  a  liability 
resting  on  himself,  is  confined  in  its  general  operation  to  actions  of  contract, 
and  does  not  exclude  the  testimony  of  one  of  the  parties  liable  for  a  tort,  to  sus- 
tain a  suit  against  the  rest  for  the  same  cause  of  action.  This  seems  the  more 
singular,  so  far  as  England  is  in  question,  because  the  law  there  treats  a 
recovery  against  one  trespasser,  as  a  bar  to  any  future  proceeding  against 
another,  whether  it  does  or  does  not  result  in  satisfaction  ;  and  it  would  con- 
sequently appear  that  each  must  be  directly  interested  in  the  success  of  any 
suit  brought  against  the  other.  But  although  a  liability  in  tort  is  not  a 
ground  of  incompetency  under  ordinary  circumstances,  either  here  or  in 
Eiighmd,  yet  it  has  notwithstanding  been  determined  in  both  countries,  that 
where  the  goods  of  a  master  are  injured  in  the  hands  of  a  servant,  the  latter 
cannot  be  called  as  a  witness  against  the  wrong  doer.  Thus  it  was  held  in 
The  Schuylkill  Navigation  Company  v.  Harris,  5  W.  &  S.  29,  that  the  mas- 
ter of  a  canal  boat,  was  incompetent  to  prove  that  an  injury  inflicted  on  her 
while  in  his  hands,  was  occasioned  by  the  negligence  of  the  agents  of  the 
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canal  company,  through  whose  locks  she  was  passing  at  the  time  the  acci- 
dent happened.  The  witness  was  said  to  be  interested  to  show,  that  the 
loss  was  due  to  the  wrongful  acts  of  others  and  not  his  own,  and  thus  throw 
the  burden  of  compensation  on  them,  in  his  own  exoneration.  But  it  would 
seem  evident  that  a  judgment  in  favour  of  the  plaintiff,  and  against  the  canal 
company,  would  not  have  been  a  bar  to  a  subsequent  suit  against  the  mus- 
ter of  the  boat;  and  it  can  only  be  remarked  of  this  case,  as  well  as  of  many 
others  which  have  been  cited,  that  while  it  is  impossible  to  deny  that  the 
witness  was  really  interested,  it  is  exceedingly  difficult  to  bring  liis  interest 
within  the  definition  of  legal  interest  given  in  Van  Ness  v.  Terhune  and 
Bent  V.  Baker. 

A  similar  point  was  decided  in  Thompson  v.  Lathrop,  21  Pick.  336,  and 
a  servant  in  whose  care  goods  had  been  left  by  a  sheriff's  oflBcer,  held  incom- 
petent to  prove  that  a  seizure  under  a  subsequent  writ  was  wrongful,  and 
not  occasioned  by  any  neglect  or  oversight  on  his  part.  And  the  law  was 
held  the  same  way  in  Littlefield  v.  Porter,  26  Maine,  37,  but  said  not  to  appl}'' 
when  the  witness  was  the  servant  of  the  bailee,  to  whom  the  property  in  ques- 
tion had  been  entrusted,  and  consequently  not  directly  liable  to  the  plaintiff. 

The  doctrine  held  in  these  cases  is,  notwithstanding,  opposed  by  those  of 
Phillips  V.  Bridge,  11  Mass.  246;  Dudley  v.  Bolles,  21  Wend.  465;  Howell 
v.  The  Cincinnati  Ins.  Co.,  7  Hammond,  276 ;  and  Johnson  v.  Harth,  2  Bailey, 
183.  Thus,  in  Howell  v.  The  Cincinnati  Insurance  Co.,  the  master  of  a 
steamboat,  was  held  a  competent  witness  for  the  owners  against  the  insurers, 
although  the  defence  set  up  by  the  latter  was,  that  the  boat  had  been  lost 
through  his  negligence,  because  a  recovery  in  the  action  would  not  be  a  bar 
to  future  proceedings  against  him,  though  it  might  be  a  motive  for 
refraining  to  institute  them.  And  in  Dudley  v.  Bolles,  the  Supreme  Court 
of  New  York  followed  the  same  course  of  decision,  and  held  that  a  servant 
is  a  competent  witness  in  an  action  of  tort  brought  by  his  master,  to  recover 
for  an  injury  to  his  property  while  in  the  hands  of  the  servant. 

There  are,  moreover,  a  great  number  of  cases  in  which  the  rule  in  ques- 
tion is  held  not  to  apply,  even  by  those  tribunals  which  go  farthest  in  its 
application.  Thus  the  cashier  or  teller  of  a  bank,  has  been  held  a  competent 
witness,  in  a  suit  brought  by  the  bank,  on  a  cause  of  action  growing  out  of 
his  oversight;  The  United  States  Bank  v.  Stearns,  15  Wend.  314;  The 
Farmers'  and  Mechanics'  Bank  v.  The  Champlain  Transportation  Company, 
18  Vermont,  131;  The  Bank  of  South  Carolina  v.  Kose,  1  Strobhart's 
Eq.  257;  The  Franklin  Bank  v.  Freeman,  16  Pick.  530.  But  in  the  United 
States  Bank  v.  Stearns  and  The  Franklin  Bank  v.  Freeman,  the  court 
expressed  the  opinion  that  the  testimony  of  the  witness  should  be  admitted, 
on  the  ground  of  policy  and  necessity,  and  in  order  to  prevent  a  failure  of 
justice,  without  regard  to  the  question  of  interest. 

It  will  be  seen,  by  referring  to  the  general  rule  laid  down  in  Van  Ness  v. 
Terhune,  and  cited  in  the  beginning  of  this  note,  that  a  witness  will  be 
Incorapetent,  wherever  the  verdict  or  judgment  can  be  given  in  evidence  for 
or  against  him,  although  he  may  have  no  diiect  interest  in  the  event  of  the 
suit.  Thus  the  vendor  of  chattels  personal,  is  an  incompetent  witness  in 
any  subsequent  proceeding  in  which  the  title  transferred  by  the  sale  is  called 
in  question,  because  a  verdict  and  judgment  against  the  vendee,  will  be  evi- 
dence in  an  action  founded  on  the  implied  warranty  of  title,  which  ordinarily 
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accompanies  the  sale  of  personal  property;  Hale  v.  Smith,  6  Grcenleaf, 
416;  Heermance  v.  Vernoy,  6  Johnson,  15;  Sliaver  v.  Ehle,  16  Id.  201; 
McGinn  V.  Holmes,  2  Watts,  121  ;  McCabe  v.  Morehcad,  1  W.  &  S.  513  ;  - 
Parker  v.  Hammond,  3  Weston,  441 ;  AVoolfolk  v.  McDowell,  9  Dana,  26S; 
Parker  v.  Hammond,  13  Vermont,  242;  Freeman  v.  Lewis,  5  Iredell,  91. 
And  when  the  sale  is  intended  as  a  security  for  a  debt,  and  not  as  an  abso- 
lute tran&fcr,  as  in  the  case  of  a  pledge  or  mortgage,  the  vendor  will  be 
incompetent,  in  consequence  of  a  direct  interest  in  the  payment  of  the  debt, 
as  well  as  of  an  indirect  liability  on  the  implied  warranty  of  title;  Wood  v. 
Braynard,  6  Pick.  423;  Favor  v.  Marlctt,  1  Oilman,  385.  So  where  the 
sale  or  assignment  of  a  chose  in  action,  is  attended  with  an  express  or 
implied  undertaking,  that  the  debt  or  demand  assigned  is  really  due;  the 
assignor  stands  on  the  same  footing  with  the  vendor  of  a  chattel,  and  can- 
not be  a  witness  in  any  subsequent  suit  brought  by  or  on  behalf  of  the 
assignee;  Grayson's  Appeal,  5  Barr,  395;  Burrows  v.  Sheath,  6  Id.  325; 
Kelly  V.  Eichman,  5  Wharton,  447  ;  Stroh  v.  Hess,  1  W.  &  S.  152 ;  Lud- 
wig  V.  Meyer,  5  W.  &  S.  436;  Herrick  v.  Whitney,  15  Johnson,  240; 
Shaver  v.  Ehle,  15  Johnson,  201.  But  as  the  implied  warranty,  attendant 
on  the  sale  or  assignment  of  a  chattel  or  chose  in  action,  is  founded  on  a 
presumption  that  such  was  the  understanding  on  which  the  parties  con- 
tracted, it  may  be  rebutted  by  circumstances,  or  by  direct  evidence  of  a  con- 
trary intention  ;  Morley  v.  Attleborough,  3  Exchequer,  500.  And  when  it 
is  shown  in  this  or  in  any  other  way,  that  no  warranty  was  intended,  the 
assignor  of  a  debt,  or  the  vendor  of  a  chattel,  will  be  a  competent  witness  on 
behalf  of  the  vendee  or  assignee ;  Jones  v.  Hungerford,  3  Metcalf,  515; 
Willing  V.  Peters,  12  S.  &  Pt.  177;  Fuller  v.  Hodgdon,  25  Maine,  243. 
When,  therefore,  there  is  an  express  understanding  at  the  time  of  the  assign- 
ment, that  the  assignor  is  not  to  be  responsible  for  the  debt  assigned,  he 
will  be  competent  to  give  evidence  in  favour  of  a  recovery  by  the 
assignee;  Watson  v.  McLarren,  19  Wend.  557. 

In  the  absence  of  special  words  of  gift,  of  statutory  enactments,  and  of 
an  express  warranty  or  covenant,  there  is  no  implied  warranty  of  title  in 
sales  of  land.  Hence,  when  these  or  other  special  grounds  of  disqualifica- 
tion are  not  shown,  a  vendor  of  real  estate,  will  be  a  competent  witness  in 
support  of  the  title  conveyed  to  the  vendee;  Jackson  v.  Hubble,  1  Cowen, 
613;  Rogers  v.  Turley,  4  Bibb,  355;  Klein  v.  Beebe,  6  Conn.,  464;  Gratz 
V.  Ewalt,  2  Binney,  95;  Cain  v.  Henderson,  lb.  108;  Dornick  v.  Beichen- 
bach,  10  S.  &  R.  104 ;  Cleavinger  v.  Reimar,  3  W.  &  S.  486. 

But  when  a  warranty  or  covenant  for  title  has  been  expressly  given,  or  is 
implied  by  the  law,  the  grantor  will  necessarily  bo  incompetent  as  a  witness 
for  the  grantee,  in  any  subsequent  suit  or  proceeding  whicli  will  lead  to  an 
eviction  of  the  latter,  if  determined  against  him,  and  thus  prove  or  consti- 
tute a  breach  of  the  covenant  or  warranty;  Moore  v.  McKie,  5  S.  &  M. 
238 ;  Hopkins  v.  Conrad,  2  Rawle,  326 ;  Goodman  v.  Losey,  3  W.  &  S. 
527.  This  result  will  follow,  even  when  the  grantee  is  not  a  party  to  the 
suit,  if  it  tend  directly  to  oust  him  from  the  premises  conveyed  by  the 
grantor.  Thus  when  land  subject  to  a  lien,  growing  out  of  an  attachment 
against  a  prior  holder,  is  conveyed  with  general  warranty,  the  warrantor 
will  be  an  incompetent  witness  for  the  defendant  in  the  attachment,  because 
a  judgment  against  him  may  produce  an  eviction   of  the  grantee,  and  will 
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be  admissible  in  evidence  in  a  suit  on  the  warranty;  Kendall  v.  Field,  2 
Shepley,  30;  Pond  v.  Hartwell,  17  Pick.  271.  This  rule  applies  in  every 
instance,  where  a  grantor  is  called  to  defeat  or  disprove  a  lien  or  charge, 
against  which  he  has  undertaken  to  indemnify  the  grantor;  Swift  v.  Dean,  6 
Johnson,  523.  Thus  in  Scott  v.  Lloyd,  9  Peters,  418,  the  grantor  of  land  who 
had  given  a  covenant  of  indemnity  against  a  rent  issuing  out  of  the  land,  was  held 
incompetent  to  give  evidence  in  an  action  of  replevin  brought  by  the  grantee, 
for  goods  which  had  been  distrained  for  the  arrears  of  the  rent.  It  is,  how- 
ever obvious,  that  the  fact  of  having  given  a  warranty,  or  covenant  for  title, 
will  not  produce  disqualification,  unless  the  title  to  which  the  warranty 
or  covenant  relates,  is  directly  in  question,  in  the  suit  in  which  the  war- 
rantor is  called  as  a  witness;  Harris  v.  Fletcher,  10  New  Hampshire,  20. 
A  special  warranty,  limited  to  the  acts  of  the  grantor,  does  not  therefore 
render  him  incompetent  in  a  suit  brought  on  a  title  paramount;  Twambly  v. 
Henly,  4  Mass.  441;  Beach  v.  Scotton,  5  Vermont,  209;  Sweetzer  v.  Meese, 
6  Binney,  500 ;  Burns  v.  Lyon,  4  Watts,  363 ;  nor  will  a  general  warranty 
disqualify  him  from  giving  evidence  in  a  suit  growing  out  of  the  acts  of 
the  grantee,  subsequently  to  the  period  at  which  the  warranty  was  given  ; 
Blaisdell  v.  Cowell,  2  Shepley,  230. 

A  verdict  and  judgment  against  a  principal,  in  a  suit  brought  against  him 
for  the  wrongful  acts  of  his  agent,  will  be  evidence  in  his  favour  in  any 
subsequent  suit  against  the  agent,  to  prove  the  amount  of  injury  which  he 
has  sustained  in  consequence  of  the  act,  although  not  for  the  purpose  of 
proving  the  nature  of  the  act  itself,  which  must  be  shown  by  other  evidence. 
The  agent  is  therefore  incompetent  as  a  witness  in  the  suit  against  the  prin- 
cipal ;  The  Bank  of  Owego  v.  Babcock,  5  Hill,  152 ;  Green  v.  The  New 
River  Co.,  4  Term,  582 ;  The  Rail  Road  Co.  v.  Kidd,  7  Dana,  245.  In 
order,  however,  that  this  reasoning  should  be  applicable,  and  disqualify  an 
agent,  from  giving  evidence  in  a  suit  against  the  principal,  the  cause  of  action 
must  be  such  as  to  entitle  the  principal  to  an  action  over  against  the  agent; 
or,  in  other  words,  the  conduct  of  the  agent  must  have  been  Avrongful,  not 
only  as  against  the  plaintiff,  but  as  between  himself  and  the  principal.  The 
law  never  presumes  wrong  or  negligence,  and  it  must  be  shown  in  all  cases 
by  him  who  would  rely  upon  it.  Hence  the  agent  will  in  general  be  a  com- 
petent witness  for  the  defence  of  the  principal,  unless  there  is  something 
either  in  the  evidence  or  in  his  own  statements,  to  show  that  the 
cause  of  action  arose  specifically  from  his  misconduct;  Smith  v.  Seward,  3 
Barr,  342.  And  it  is  not  enough  that  the  act  may  have  been  wrongful  with 
regard  to  the  plaintiff,  it  must  appear  to  have  been  so  as  against  the  defend- 
ant. An  agent  is  not  liable  to  his  principal  for  anything  done  under  his 
orders  or  with  his  assent  or  approbation.  When,  therefore,  a  suit  is  brought 
against  the  master  and  owner  of  a  vessel,  for  an  injury  done  by  a  collision, 
the  helmsman  will  be  a  competent  witness  in  their  favour,  unless  it  appear 
not  only  that  the  helm  was  put  in  the  wrong  direction,  but  that  this  arose 
from  his  negligence  or  disobedience  of  orders.  For  until  he  is  shown  to 
have  been  guilty  either  of  misfeasance  or  negligence,  he  will  be  presumed 
to  have  obeyed  the  commands  of  his  superiors,  and  consequently  not  be 
liable  to  an  action  by  them;  Noble  v.  Paddock,  19  Wend.  126;  Barnes  v. 
Cole,  21  Id.  l29.     In  like  manner,  a  sheriff's  deputy  will  be  competent  as 
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a  witness  for  the  sheriff,  in  an  action  for  a  false  return  to  a  writ  or  the 
escape  of  a  prisoner,  unless  there  is  something  to  show  that  his  a',;ts  were 
negligent  in  themselves,  and  a  violation  of  the  express  or  implied  tenor  of 
his  instructions;  Stewart  v.  Kip,  5  Johnson,  256;  The  Juniata  Bank  v. 
Beale,  1  W.  &  S.  229.  A  court  should  presume  competency  in  all  eases 
where  it  is  in  question,  unless  the  contrary  is  apparent,  and  should  not 
exclude  a  witness,  unless  some  specific  interest  or  liability  is  shown  to  jus- 
tify his  exclusion. 

This  reasoning  is  emphatically  applicable  when  the  suit  against  the 
principal  is  founded  in  contract  and  not  in  tort.  For  as  the  wrong  com- 
plained of  under  these  circumstances,  is  the  breach  of  a  contract  with 
which  the  agent  has  nothing  to  do,  he  cannot  be  liable  over  to  the  prin- 
cipal, unless  on  the  ground  of  a  breach  of  orders,  which  the  law  will  not  pre- 
sume. It  was  consequently  held  in  McCurdy  v.  The  Schuylkill  Navigation 
Co.,  3  Wharton,  424,  that  a  workman  employed  by  the  defendants  to  build 
a  dam,  was  a  competent  witness  in  an  action  of  covenant  against  them,  for 
not  raising  it  to  a  proper  height  and  keeping  it  in  repair,  because  no  wrong- 
ful act  was  shown  as  against  the  witness,  and  the  court  could  not  presume 
that  he  had  disobeyed  the  instructions  given  by  his  employers.  A  similar 
decision  was  made  in  Scott  v.  Wells,  6  W.  &  S.  357,  639.  And  in  Downer 
Y.  Davis,  19  Pick.,  73,  a  servant  who  had  been  employed  in  the  execution 
of  a  contract,  under  the  immediate  superintendence  of  his  master,  was  held 
to  be  a  competent  witness  for  the  latter,  in  a  suit  brought  to  recover  dam- 
ages for  the  defective  execution  of  the  contract. 

When,  however,  the  act  complained  of  by  the  plaintiff  is  tortious  against 
lira,  and  a  plain  violation  of  the  duty  of  the  agent  towards  the  principal, 
lie  will  be  incompetent  as  a  witness,  whether  the  action  be  laid  in  tort,  or 
in  contract;  Newbold  v.  Wilkins,  1  Harrington,  43.  Thus  where  a  suit 
l)rought  by  the  owner  of  a  canal  boat  for  freight,  was  resisted  on  the  ground 
that  the  goods  had  been  injured  by  the  negligence  of  the  boatmen,  the  latter 
were  held  incompetent  to  rebut  this  defence,  and  exculpate  themselves  from 
the  charge  on  which  it  was  founded,  because  sufficient  evidence  had  been 
given  to  raise  a  presumption,  that  they  would  be  liable  to  the  owners  for 
the  amount  of  the  freight,  if  he  failed  to  recover  it  from  the  defendants,  and 
that  they  were  consequently  interested  to  promote  his  recovery  ;  Humphreys 
V.  Reed,  6  Wharton,  441. 

But  the  leaning  of  the  law,  in  this  as  in  all  other  cases,  is  in  favour 
of  competency,  and  against  the  exclusion  of  testimony,  without  clear  and 
adequate  reason.  Thus  in  Draper  v.  The  Norv/ich  and  Worcester  R.  R.  Co., 
11  Metcalf,  505,  where  suit  was  brought  against  the  defendants  as  common 
carriers,  for  flour  which  had  been  delivered  to  them  for  transportation,  the 
agent,  to  whom  the  delivery  had  been  made,  was  held  to  be  a  competent 
witness  for  the  defence,  on  the  double  ground  that  there  was  no  sufficient 
reason  for  believing  him  interested,  and  that  if  he  were,  his  evidence  should 
still  be  admitted  from  motives  of  necessity  and  policy.  In  deciding  this 
case,  the  court  held  the  following  language  :  "  It  is  not  easy,  perhaps,  to 
draw  a  precise  line  between  the  cases  of  servants  called  by  their  masters, 
where  the  matter  drawn  in  question  is  the  carelessness  and  negligence  of  the 
servants,  and  cases  where  servants  and  agents  are  called  to  testify  to  acts  done 
in  the  usual  course  of  their  employment,  and  where  their  masters  may  gain 
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or  lose  by  their  testimony.  In  the  furiuer,  they  arc  held  to  be  incompetent ; 
in  the  latter,  they  are  competent.  Perhaps  the  true  distinction  is  this  ;  that 
whore,  by  the  pleadings  and  issue,  or  the  actual  state  of  the 'inquiry,  the 
question  is  upon  the  liahUUij  of  one  to  answer,  in  consequence  of  the  neg- 
ligence or  carelessness  of  a  particular  servant,  and  where  the  servant  may 
be  liable  over,  in  an  action  to  the  master,  such  servant  shall  be  held  incom- 
petent for  his  employer,  without  a  release ;  because,  in  a  suit  over  against 
the  servant,  the  verdict  and  judgment,  in  the  case  in  which  he  is  offered, 
would  be  evidence  for  the  employer  against  the  servant,  either  as  to  the 
main  fact,  or  as  to  the  amount  of  damages  sustained.  But  where  the  ques- 
tion is  of  a  general  nature,  as  in  trover  or  case  for  the  non-delivery  of  pro- 
perty, no  such  use  could  be  made  of  the  judgment,  and  the  objection  to  the 
competency  of  the  witness  would  not  exist.  It  is  difficult  to  perceive  the 
interest,  which  the  witness  has  in  the  present  suit,  when  we  consider  that 
such  interest  must  be  direct,  and  not  contingent,  possible  or  uncertain,  and 
that  it  must  be  an  interest  in  the  event  of  the  suit,  and  not  merely  in  the 
question  or  subject  matter ;  Bent  v.  Baker,  3  T.  R.  27.  The  witness  is 
not  called  to  prove  his  own  negligence.  Such  fact  is  not  directly  or  neces- 
sarily charged,  or  drawn  in  question ;  Green  v.  New  Biver  Co.,  4  T.  B.  590 ; 
Noble  V.  Paddock,  19  Wend.  457.  But  the  precise  ground  on  which  we 
decide,  that  this  witness  was  competent  is,  that  the  case  is  within  that  well 
established  exception  to  the  general  rule,  which  admits  agents,  factors, 
brokers,  carriers,  and  subordinate  agents  and  servants  in  all  departments  of 
business,  to  testify  as  competent  witnesses,  to  the  receipt  and  payment  of 
money,  the  delivery  of  goods,  and  all  acts  usually  done  by  such  classes  of 
persons  within  the  scope  of  their  ordinary  occupation  and  employment.  It 
is  founded  on  those  considerations  of  general  expediency,  growing  out  of 
the  usual  order  and  course  of  business;  and  without  such  modification  of 
the  general  rule,  business  would  be  greatly  impeded.  A  different  rule  would 
operate  as  a  great  obstruction  to  the  transactions  of  merchants,  ship- 
owners, carriers  and  other  dealers  ;  but  it  would  nearly  prevent  the  opera- 
tion of  corporate  companies,  who  must  act  entirely  through  various  classes 
of  officers  of  assigns  and  agents ;  1  Greenl.  on  Ev.  §§  416,  417." 

A  principal  must  necessarily  be  incompetent  as  a  witness  for  the  agent, 
whenever  a  verdict  against  the  one,  would  be  admissible  in  evidence  against 
the  other.  But  as  the  rule  which  denies  all  right  of  contribution  or  indemnity 
as  between  actual  tort-feasors,  applies  with  full  force  as  between  principal 
and  agent;  there  is  in  general  no  liability  on  the  part  of  the  principal,  to 
indemnify  the  agent,  against  the  wrongful  acts  of  the  latter,  even  when 
committed  in  his  employment,  or  by  his  orders;  Hasbrouck  v.  Lown,  8 
Johnson,  337.  Thus  in  Keene  v.  Reeve,  14  Johnson,  82,  the  owner  of  a 
vessel  was  held  a  competent  witness  for  the  master,  in  a  suit  against  the 
latter  for  running  down  a  schooner,  belonging  to  the  plaintiff,  because  a 
judgaient  for  him  would  only  bind  the  defendant,  and  would  impose  no 
liability  whatever  on  the  witness.  And  when  a  suit  was  brought  against  an 
a"-ent  for  money,  which  he  was  alleged  to  have  collected  and  paid  over  to 
his  principal,  in  fraud  of  the  plaintiff,  the  principal  was  held  to  be  a  com- 
petent witness  for  the  agent,  because  as  both  were  parties  to  the  fraud  if 
really  committed,  neither  could  sustain  an  action  against  the  other,  to  obtain 
an  indemnity  against  its  consequences ;  Seidel  v.  Pickworth,  10  S.  &  R. 
442.      A   principal  is,  however,  bound   to  indemnify  the  agent  for  all  acts 
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done  at  his  request,  for  the  purpose  of  testing  or  asserting  a  right,  which 
are  not  necessarily  and  essentially  wrongful,  and  will,  thertjfure,  be  incom- 
petent as  a  witness  for  the  agent  in  any  subsequent  suit,  in  which  they 
constitute  the  cause  of  action. 

It  is  hardly  necessary  to  observe  that  an  interest,  arising  out  of  the  liabi- 
lity of  the  witness  to  a  future  action,  in  which  the  judgment  in  the  suit 
in  which  he  is  called,  will  be  evidence  against  him,  may  be  removed  in  all 
cases  by  a  release,  whether  the  liability  arise  from  an  express  or  implied 
warranty  on  the  sale  of  laud  or  chattels;  Clark  v.  Johnson,  5  Day,  373; 
Jordan  v.  Symonds,  10  Shepley,  207;  Jackson  v.  Frost,  G  Johnson,  135; 
Jackson  v.  lioot,  18  id.  60 ;  Leighton  v.  Perkins,  2  New  Hampshire,  427  ; 
Faunce  v.  Leslie,  6  Barr,  121;  Cadbury  v.  Nolen,  5  id.  120  ;  Cunningham 
V.  Knight,  1  Barbour,  899  ;  or  from  the  position  held  by  the  witness,  either 
as  principal  or  agent,  towards  the  party,  in  whose  favour  he  is  called  to  give 
evidence;  Turner  v.  Austin,  16  Mass  185;  Jewett  v.  Adams,  6  Maine, 
367  ;  Ordway  v.  Bacon,  11  Vermont,  378. 

The  competency  of  a  party  to  a  contract  to  appear  as  a  witness,  in  a  suit 
brought  upon  it,  is  necessarily  dependent  upon  the  nature  of  the  contract, 
and  of  the  circumstances  under  which  the  witness  is  called  to  give  evidence. 
It  is,  however,  well  settled  that  one  of  the  parties,  bound  by  a  joint 
contract,  is,  ordinarily  competent  to  give  evidence  against  another,  who 
is  sued  alone  ;  Lockhart  v.  Graham,  1  Strange,  35 ;  Cummings  v.  CofBn,  7 
Iredell,  196;  Gregory  v.  Dodge,  14  Wend.  593;  Benedict  v.  Hecox,  18 
Id.  491;  Yorke  v.  Blott,  5  M.  &  S.  71 ;  Blackett  v.  Weir,  5  B.  &  C.  385; 
Hall  V.  Clarkson,  9  Id.  646;  Page  v.  Thomas,  6  M.  &  W.  733;  Pipe  v. 
Steele,  2  Q.  B.-733 ;  Williams  v.  Cummings,  6  Monroe,  157 ;  Mevey  v.  Mat- 
thews, 9  Barr,  112  ;  Morse  v.  Green,  13  New  Hampshire,  32.  For,  although 
a  judgment  for  the  plaintiff  will,  under  these  circumstances,  be  a  merger 
of  the  cause  of  action,  and  a  consequent  bar  to  any  subsequent  suit 
as  against  the  witness ;  Smith  v.  Black,  9  L.  &  R.  142 ;  Ward  v.  John- 
son, 13  Massachusetts,  148 ;  Downey  v.  Bank  of  Greencastle,  13  Id. 
288 ;  Penny  v.  Martin,  Johnson's  Chan.  566 ;  Beltzhoover  v.  The  Com- 
monwealth, 1  Watts,  126;  Robertson  v.  Smith,  18  Johnson,  459;  yet 
such  a  suit  would  seem  to  be  equally  barred'  by  a  judgment  for  the  defen- 
dant, when  given  on  the  merits;  Peirce  v.  Kearney,  5  Hill,  93;  Levy  v. 
M'Craney,  1  Blackford,  8 ;  Kingley  v.  Kirkpatrick,  7  Id.  359 ;  Smith  v. 
Silliman,  3  Wharton,  599;  Blackett  v.  Weir,  5  B.  &  C.  385;  Purviance 
V.  Drydcn,  3  S.  &  R.  406.  The  witness  is,  therefore,  so  far  indifferent, 
that  he  must  be  discharged  from  all  liability  to  the  plaintiff,  whether 
he  succeed  or  fail  in  the  action,  and  his  liability  for  contribution  to  the 
debt,  cannot  disqualify  him  for  giving  evidence  against  the  defendant. 
It  was,  however,  decided  in  M'Clelland  v.  Ridgway,  12  Alabama,  482, 
that  the  effect  of  a  judgment  for  the  plaintiff,  in  a  suit  against  one  of 
several  parties,  bound  by  a  joint  contract,  in  precluding  subsequent  pro- 
ceeding against  the  rest,  is  wholly  due  to  its  operation  as  a  merger  of  the 
cause  of  action,  and  that  a  judgment  for  the  defendant  cannot  operate  as 
an  estoppel,  in  favor  of  persons  who  are  not  parlies  to  the  record,  and  are 
only  connected  with  the  suit,  through  their  interest  in  the  contract  on  which 
it  is  founded.  If  this  view  of  the  law  be  correct,  it  must  necessarily  fol- 
low that  the  interest  of  a  contractor  not  sued,  in  the  recovery  of  the  plain- 
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tiff,  is  not  balanced  by  any  corresponding  interest  in  that  of  the  defendant. 
But  it  nnist  be  remembered,  that  although  if  this  be  admitted  the  failure  of  the 
plaintiff  will  leave  the  witness  exposed  to  a  demand  for  the  whole  debt,  he 
will  still  be  entitled  to  contribution  from  the  defendant,  while  a  judgment 
against  the  defendant,  will  entitle  the  latter  to  contribution  from  the  wit- 
ness. In  other  words,  as  the  ultimate  liability  of  the  witness  will  be  limi- 
ted to  his  share  of  the  debt,  whatever  may  be  the  event  of  the  suit,  he 
can  have  no  interest  in  promoting  a  recovery  by  the  plaintiff. 

This  reasoning  has,  notwithstanding,  been  held  inapplicable,  in  cases 
where  the  witness  is  called  to  prove  the  liability  of  the  defendant,  under  a 
contract  on  which  he  himself  is  prima  facie  or  confessedly  liable.  For  in 
this  case,  the  witness  obviously  has  a  motive  for  preferring  a  recovery  by 
the  plaintiff,  which  will  simply  expose  him  to  a  liability  for  contribution,  to 
a  verdict  for  the  defendant  which  will  leave  him  open  to  the  whole  debt. 
Thus  where  a  suit  was  brought  on  a  note  which  had  been  signed  by  one  of 
the  makers,  in  the  name  of  both  as  partners,  he  was  held  incompetent 
to  sustain  a  recovery  against  the  other,  by  proving  the  existence  of  the  part- 
nership ;  Latham  v.  Kenniston,  13  New  Hampshire,  203;  Albers  v.  Wilkin- 
son, 6  G.  &  J.  358  ;  supra,  104.  It  may,  however,  be  doubted,  whether 
such  an  objection  does  not  go  merely  to  the  credibility  of  the  witness,  and 
want  that  ingredient  of  certainty,  which  is  essential  to  produce  incompe- 
tency. York  V.  Blott,  5  M.  &  S.  71;  Hall  v.  Curzon,  9  B.  &  C.  G46 ; 
Page  V.  Thomas,  6  M.  &  W.  733  ;  Pipe  v.  Steele,  2  Q.  B.  783. 

It  would  seem,  moreover,  that  to  render  a  witness  incompetent  to  charge 
another  with  a  liability  resting  on  himself,  his  liability  must  appear  by  tes- 
timony given  aliunde,  and  not  merely  by  his  own  statements  on  the  voir  dire, 
or  in  chief.  Supra,  107 ;  Wilmarth  v.  Mountford,  8  S.  &  R.  126 ;  Gregory 
V.  Dodge,  14  Wend.  600 ;  Blacket  v.  Weir,  5  B.  &  C.  385  ;  per  Little- 
dale,  J. 

The  doctrine  that  one  co-contractor  may  give  evidence  against  another, 
unless  his  testimony  tends  to  exonerate  himself,  as  well  as  to  charge  the 
the  defendant,  holds  good  where  a  principal  and  surety  are  sued  on  a  joint 
contract,  and  the  former  is  called  as  a  witness  for  the  plaintiff,  against  the 
latter;  Mevey  v.  Matthews,  9  Barr,  112.  There  can  be  no  doubt  that 
the  testimony  of  a  surety  may  be  received,  under  similar  circumstances 
against  a  principal.  But  it  may  be  doubted  whether  a  surety  is  a  com- 
petent witness  for  the  creditor,  in  any  suit  against  the  principal,  to  which 
he  is  not  himself  a  party.  For,  as  he  has  an  undoubted  right  to  be  sub- 
rogated to  the  judgment,  if  obtained,  he  has  an  interest  in  obtaining  it, 
which  is  uncounterbalanced  by  any  liability  on  his  own  part,  and  must 
necessarily  render  him  incompetent  under  the  decision  in  Goehehan  v.  Beid, 
2  Wharton,  152,  wliich  establishes  that  this  species  of  interest  is  sufficient 
to  produce   disqualification. 

Where  a  several  action  is  brought  against  one  of  the  parties  bound  by  a 
joint  and  several  contract,  the  others  are  necessarily  competent  for  the  plain- 
tiff, unless  some  special  ground  is  shown  for  their  exclusion,  for  while  a 
judgment  against  the  defendant  will  render  them  liable  for  contribution,  a 
judgment  for  him  will  afford  no  protection  against  a  subsequent  suit  for  the 
whole  debt.     Kornegay  v.  Salle,  12  Alabama,  334. 

A  contractor  not  sued,  has  been  generally  held  incompetent  to  give  evi- 
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dence  for  the  defence  in  a  suit,  upon  the  contract,  in  consequence  of  his  liabi- 
lity for  contribution  in  case  judgment  is  obtained  by  the  plaintiff;  Pinney 
V.  Bugbee,  13  Vermont,  627;  Pike  v.  Blake,  8  id.  401;  Spaulding  v. 
Smith,  1  Fairfield,  303  ;  Ransom  v.  Keyes,  9  Gowen,  136  ;  Grant  v.  Shurters, 
1  Wend.  150;  Jewett  v.  Davis,  0  New  Hampshire,  318;  Cummins  v. 
Coffin,  7  Iredell,  19G.  This  reason  applies  whenever  the  relations  between 
the  defendant  and  the  witness,  are  such  as  to  make  both  jointly  liable  on  the 
cause  of  action  as  between  themselves,  whatever  may  be  their  liability  to- 
wards the  plaintiff;  Loomis  v.  Ilutter,  9  Watts,  516;  Ransom  v.  Keeys,  9 
Coweu,  139;  and  although  the  action  may  be  laid  in  tort,  and  not  in  con- 
tract. Thus  when  a  suit  is  brought  against  one  of  several  persons  jointly 
engaged  in  business  as  common  carriers,  for  the  loss  of  a  parcel  entrusted  to 
their  care,  the  others  will  be  liable  to  the  defendant  for  contribution,  and  con- 
sequently incompetent  as  witnesses  in  his  favour,  whether  he  is  sued  in  case 
or  assumpsit;  Curtis  v.  Monteith,  1  Hill,  357. 

It  has  been  held  notwithstanding,  that  one  of  several  co-contractors 
may  give  evidence  for  the  purpo.se  of  showing,  that  the  contract  is  not  bind- 
ing on  the  rest,  because  although  his  testimony  may  exonerate  him  from 
liability  to  contribution,  by  discharging  them,  it  necessarily  tends  to  render 
him  liable  for  the  whole  debt;  Anderson  v.  Snow,  8  Alabama,  604;  Ely 
V.  Hager,  3  Barr,  154.  Thus  in  Lovett  v.  Adams,  3  Wendell,  101,  where 
suit  was  brought  on  a  bond  against  four  of  the  persons  whose  seals  were 
attached  to  it  as  obligors,  those  who  were  not  sued,  were  held  competent  to 
prove,  that  the  bond  had  not  been  delivered  by  those  who  were,  and  thus 
exonerate  the  defendants  at  their  own  expense. 

Where  the  incompetency  of  one  co-contractor  to  give  evidence  for  another 
grows  wholly  out  of  a  liability  for  contribution  to  the  debt,  or  the  costs  of 
the  suit,  it  may  be  removed  by  a  release  from  the  defendant ;  Gibbs  v. 
Bryant,  1  Pick.  121 ;  Ames  v.  Worthington,  3  New  Hampshire,  115 ;  Berg- 
haus  V.  Alter,  9  Watts,  386;  Cameron  v.  Paul,  6  Burr,  322;  unless  in 
those  cases  where  the  suit  is  brought  for  a  partnership  debt,  and  the  judg- 
ment will  bind  tho  assets  of  the  firm,  when  a  partner  not  sued  will  be  incom- 
petent to  testify,  without  a  release  of  his  interest  in  the  partnership  pro- 
perty; Black  v,  Marvin,  2  Penna  R.  138;  M'Coy  v.  Lightner,  2  Watts, 
347  ;  Carter  v.  Connell,  1  Wharton,  398.  A  different  view  was,  however, 
taken  on  this  point  in  New  York,  and  one  co-partner  held  a  compet-eat  wit- 
ness for  another  in  a  suit  brought  for  a  partnership  debt,  if  released  from 
liability  to  contribute  to  the  judgment.  Lefferts  v.  De  Mott,  21  Wendell, 
137,  supra. 

The  course  of  decision  on  this  subject  has  been  far  from  uniform,  and  in 
some  of  the  cases,  a  co-obligor  or  co-contractor  has  been  held  to  be  without 
interest  in  the  event  of  a  suit  brought  against  another,  and  to  be  competent 
as  a  witness,  in  his  favour,  without  a  release.  Thus  it  was  decided  in  Grreeley 
V.  Bow,  2  Metcaif,  179,  that  as  the  liability  of  one  co-contractor  to  contribute 
to  a  judgment  obtained  on  the  contract  against  another,  is  balanced  by  a  liabi- 
lity to  the  plaintiff  for  the  whole  debt,  it  cannot  render  him  incompetent,  when 
called  for  the  defence  in  any  suit  brought  on  the  contract.  ''  The  objection," 
said  the  Court,  ''to  the  principal  promisor,  is  not  relied  on  ;  he  being  liable, 
at  all  events,  for  the  whole.  But  the  exception  is  to  Gilman  Dow,  a  co-surety 
with  the  defendant.     That  the  fact,  which  he  was  called  to  testify,  would  in 
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a  suit  against  liiniself,  be  ;i  bar  for  him  as  well  as  the  present  defendant,  is 
very  obvious.  But  it  is  now  well  settled,  whatever  doubts  may  have  been 
formerl}'  entertained,  that  the  interest,  which  renders  a  witness  incompetent, 
is  an  interest  in  the  event  of  the  suit,  and  not  an  interest  in  the  question  ; 
Bent  V.  Baker,  3  T.  R.  27  ;  Smith  v.  Prager,  7  T.  R.  60.  In  the  present 
case,  the  witness  was  called  by  the  defendant.  But  if  the  defendant  suc- 
ceeds in  his  defence,  the  verdi.ct  and  judgment  will  be  no  bar  in  an  action 
by  the  plaintiff  on  the  same  note  against  the  witness.  If  the  plaintiff  reco- 
vers judgment  in  the  present  action,  and  obtains  satisfaction,  the  defendant 
will,  in  addition  to  his  remedy  against  the  principal  for  an  entire  reimburse- 
ment, have  an  action  against  the  witness  for  a  contribution,  to  the  amount 
of  one  half  the  sum  paid,  exclusive  of  costs.  But  this  liability  would  arise 
from  the  payment,  not  from  the  judgment.  On  the  contrary,  should  the 
■witness  pay  the  whole  amount,  he  would  have  the  like  remedy  against  the 
principal  for  reimbursement,  and  against  the  present  defendant,  his  co-surety, 
for  contribution;  and  a  judgment  for  the  defendant,  in  this  suit,  would  be 
no  bar  to  such  an  action  for  contribution.  It  appears'  to  us,  therefore,  that 
the  legal  rights  and  liability  of  the  witness  can  in  no  way  be  affected  by  the 
event  of  this  suit,  and  therefore,  that  he  was  a  competetent  witness.  York 
V.  Blott,  5  M.  &  S.  71."  It  was  consequently  decided  not  only,  that  a  prin- 
cipal on  a  joint  and  several  contract  is  a  competent  witness  for  a  surety,  but 
that  the  testimony  of  one  surety  may  be  received  on  behalf  of  the  other,  to 
prove  that  both  have  been  discharged  by  time  given  to  the  principal.  The 
same  view  was  taken  in  The  Freeman's  Bank  v.  Rollins,  13  Maine,  203. 

The  argument  in  favour  of  the  competency  of  one  co-contractor,  to  give 
evidence  for  another,  rests  on  the  assumption  that  the  liability  of  the  wit- 
ness to  the  defendant  for  contribution,  is  balanced  by  an  opposite  liability 
to  the  plaintiff  for  the  whole  debt,  and  that  he  is,  consequently,  without 
interest  in  favour  of  either.  But  this  argument  fails  altogether  where  the  con- 
tract is  merely  joint  in  itself,  or  is  made  so  by  the  form  of  the  action  brought 
upon  it,  because  in  that  case,  his  liability  to  the  plaintiff  for  the  debt  is  at 
an  end,  and  can  no  longer  balance  his  liability  to  the  defendant  for  con- 
tribution. The  witness  is  consequently  interested  in  defeating  a  recovery, 
and  incompetent  to  give  evidence  for  the  defence.  When,  however,  a  several 
action  is  brought  against  one  of  parties  bound  by  a  joint  and  reveral  con- 
tract, the  others  will  be  equally  liable  to  the  plaintiff,  whether  he  succeed 
or  fail  as  against  the  defendant,  and  the  argument  used  in  Greeley  v.  Dow 
and  York  v.  Blott,  that  they  stand  indifferent  as  between  both  parties,  and 
may  give  evidence  for  either,  applies  with  full  force.  This  argument  would 
be  unanswerable,  were  it  admitted,  as  was  urged  in  Greeley  v.  Dow,  that  a 
judgment  against  the  defendant,  does  not  change  their  position  as  towards 
hiu),  and  simply  leaves  them  answerable  for  their  proportion  of  what  is 
justly  due  to  the  plaintifl,  as  proved  by  other  evidence.  But  the  fallacy 
of  this  argument  seems  to  consist  in  not  remembering,  that  as  the  defendant 
cannot  claim  contribution  for  a  larger  amount,  than  that  of  the  judgment, 
the  witness  is  interested  in  reducing  this  as  low  as  possible.  There  can 
moreover  be  little  doubt,  that  although  the  foundation  of  ever}^  claim  for 
contribution,  is  necessarily  in  the  contract  and  the  payment  under  it,  yet 
that  a  judfment  on  the  contract  is  admissible  in  evidence,  for  the  purpose 
of  proving  the  legal  connexion   between  it  and  the  payment,  and  showing 
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that  one  was  the  necessary  consequence  of  the  utlier.  It  can  bardly,  there- 
fore, be  said  one  co-contractor  has  no  interest  in  the  result  of  a  suit  against 
another,  for  although  his  liability  on  the  contract  will  not  be  varied  as  it 
regards  the  plaintiff  by  a  judgment  for  the  latter,  it  will  be  reduced  to  cer- 
tainty, as  between  himself  and  the  defendant;  Hall  v.  Cecil,  G  Bing.  ISl. 
It  has  accordingly  been  held  in  some  of  the  cases  in  this  country,  that  one 
who  is  answerable  to  the  defendant  for  the  whole  or  a  part  of  the  amount, 
which  may  be  recovered  against  him  by  the  plaintiff,  is  necessarily  incom- 
petent as  a  witness  for  the  defence  ;  Jewett  v.  Davis,  6  New  Hampshire, 
51S ;  Pinney  v.  Bugbee,  13  Vermont,  627.  Thus  in  Hunter  v.  Gatewood, 
5  Monroe,  268,  and  Cummins  v.  Coffin,  7  Iredell,  176,  a  principal  was  held 
to  be  incompetent  to  give  evidence  for  a  surety,  because  a  judgment  against 
the  one  would  be  evidence,  to  charge  the  other  with  costs,  if  with  no 
greater  liability.  The  same  point  was  decided  in  Cantey  v.  Blair,  1  Ptichard- 
son's  Eq.  41 ;  2  id.  46;  James  v.  Raine,  4  Randolph,  386;  and  Hunter  v. 
Gatewood,  5  Monroe,  268.  And  it  was  held  in  Cantey  v.  Blair^  that  although 
the  principal  is  necessarily  liable  for  the  whole  debt,  whether  the  creditor 
succeed  or  fail  against  the  surety,  yet  that  as  this  liability  is  uncertain  and 
contingent,  he  is  interested  in  preventing  its  being  made  absolute  by  a  judg- 
ment, which  will  be  prima  facie,  though  not  conclusive  evidence  in  a  subse- 
quent suit  for  indemnity  against  himself.  And  it  is  obvious,  that  the  inte- 
rest of  one  co-contractor,  to  defeat  a  suit  against  another,  on  a  contract  in 
which  both  are  principals,  is  the  same  in  nature,  as  if  the  suit  were  against 
a  surety,  although  less  in  amount.  The  weight  of  modern  decision  is, 
however,  in  favour  of  regarding  the  interest  of  one  of  several  co-contractors, 
in  defeating  an  action  brought  against  another,  as  founded  on  the  costs  of 
the  suit,  and  not  on  the  debt,  for  which  the  suit  is  brought;  Austin  v. 
Dorwin,  21  Vermont,  38.  It  has  accordingly  been  decided  in  a  number  of 
instances,  that  all  objection  to  the  competency  of  one  promisor  to  give  evi- 
dence for  another,  may  be  removed  by  a  release  of  the  right  to  call  upon 
him  for  costs,  even  where  he  is  ultimately  answerable  for  the  whole  debt  as 
principal,  and  is  called  to  give  evidence  in  favour  of  the  surety  ;  Miller  v. 
Stem,  2  Barr,  286;  Austin  v.  Dorwin,  21  Vermont,  38.  It  has  been 
seen,  that  in  Greely  v.  Dow  the  Supreme  Court  of  Massachusetts  went  still 
further,  and  held  that  one  contractor  is  not  liable  for  the  costs  of  a  suit 
against  another,  even  where  they  stand  in  (he  relation  of  principal  and  surety. 
But  the  weight  of  authority  is  undoubtedly  the  o'hcr  way,  and  in  favour  of 
the  doctrine,  that  a  liability  for  the  whole  or  part  of  a  debt,  necessarily 
implies  a  corresponding  liability,  for  the  costs  of  a  suit  instituted  in  con- 
sequence of  a  failure  to  pay  it  when  due,  and  that  one  co-contractor  is, 
therefore,  necessarily  incompetent  as  a  witness  for  another,  whether  the  lat- 
ter has  entered  into  the  contract  as  principal  or  surety,  without  a  release  of 
the  costs  of  the  action.  The  law  was  so  held,  with  regard  to  a  principal 
called  for  the  defence  of  a  surety,  in  Maffit  v.  Gaines,  1  Iredell,  158 ;  Cleve- 
land V.  Covington,  3  Strobhart,  184 ;  Richardson  v.  Griffin,  5  Alabama, 
195 ;  Townend  v.  Dowuiug,  14  East,  565 ;  The  Bank  v.  Walker,  9  S.  & 
R.  236  ;  Raikley  v.  Sanders,  1  Kelley,  258  ;  Riddle  v.  Moss,  7  Cranch,  207; 
and  The  United  States  v.  Loffler,  11  Peters,  95  ;  and  in  Cummins  v.  Coffin,  7 
Iredell,  176  ;  and  Koimegay  v.  Salle,  12  Alabama,  534,  with  reference  to  the 
competency  of  one  principal  in  a  joint  contract  for  another.      But  it  seems 
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to  be  universally  admitted,  that  where  a  suit  is  brought  by  one  surety 
against  another  for  contribution,  the  principal  cannot  be  affected  in  any  way 
by  the  event  of  the  action,  and  may  give  evidence  either  for  the  plaintiff  or 
defendant;  Leavenworth  v.  Pope,  0  Pick.  419  ;  Packard  v.  Nye,  2  Metcalf, 
251. 

The  objections  which  ordinarily  exist  to  the  competency  of  one  co- 
contractor  as  a  witness  for  another,  do  not  apply  when  the  relation  between 
them  is  such  that  no  claim  for  contribution  or  indemnity  can  be  founded  on 
the  judgment.  A  surety  is,  therefore,  generally  held  competent  to  give 
evidence  on  behalf  of  the  principal;  Fox  v.  Whitney,  IG  Mass.  121 ;  Strong 
V.  Buck,  17  Metcalf,  279.  But  although  there  may  bo  no  doubt,  that  a  judg- 
ment against  the  principal  cannot  be  given  in  evidence  against  the  surety,  he 
would  seem  to  be  interested  in  diminishing  its  amount,  with  a  view  to  using  it 
as  evidence  in  his  favour.  The  recovery  of  the  creditor  in  a  suit  against  the 
surety,  cannot  exceed  the  sum  recovered  in  a  prior  suit  against  the  principal, 
V.  hatever  may  the  amount  really  due  on  the  contract.  For  if  a  greater 
amount  were  recovered  in  the  second  action,  than  in  the  first,  the  principal 
would  be  deprived  indirectly,  through  the  right  of  the  surety,  to  an  in- 
demnity, of  the  benefit  of  the  first  judgment  as  a  protection  against  any- 
greater  liability,  than  that  which  it  imposes;  Couch  v.  Waring,  9  Conn. 
261.  And  it  would  seem  to  follow,  that  the  surety  has  an  interest  in  re- 
ducing the  amount  of  recovery  against  the  principal,  and  is  incompetent  to 
give  evidence  in  his  favour. 

Whatever  doubt  may  exist  in  the  cases  hitherto  considered,  there  is  none 
that  when  the  engagement  of  the  suret}'^,  instead  of  being  for  a  fixed  sura, 
makes  him  answerable  for  whatever  amount  shall  be  recovered  against  the 
principal,  on  account  of  the  cause  of  action,  to  which  the  agreement  of 
suretyship  relates,  he  is  necessarily  interested  in,  and  incompetent  as  a  wit- 
ness for  the  defence ;   Brewster  v.  Countryman,  12  Wend.  446. 

The  law  was  so  held  in  Miller  v.  Frazier,  3  Watts,  458,  where  the  bail  in 
one  action,  was  held  incompetent  as  a  witness  for  the  principal  in  another, 
growing  out  of  the  same  subject  matter,  on  the  ground  that  as  the  cause  of 
action  was  substantially  the  same  in  both  suits,  a  judgment  against  the 
defendant  in  the  second,  would  be  evidence  against  him,  and  consequently 
ajrainst  the  witness  in  the  first.  In  like  manner  a  witness  who  has  given  a 
bond  as  collateral  security  for  the  payment  of  a  note,  will  be  incompetent 
in  an  action  brought  upon  it,  because  his  liability  on  the  bond,  is  necessa- 
rily dependent  upon  the  event  of  the  action ;  Sterling  v.  The  Marietta 
Trading  Co.,  11  S.  &  R.  180.  The  same  principle  applies  in  every  instance, 
where  the  nature  of  the  engagement  of  suretyship  is  such,  that  a  judg- 
ment against  the  principal,  will  be  evidence  in  a  subsequent  proceeding 
instituted  against  the  surety.  Sureties  for  executors,  administrators,  she- 
riffs, and  other  persons  holding  offices  of  public  and  private  trust,  are, 
therefore,  generally  incompetent  to  give  evidence  in  suits  brought  against 
their  principals,  in  their  ofl&cial  capacity ;  Willey  v.  Paulk,  6  Conn.  74 ; 
Heard  v.  Lodge,  20  Pick.  453  ;  The  City  of  Lowell  v.  Parker,  10  Metcalf, 
314  ;  M'Laughlin  v.  The  Bank  of  Potomac,  7  Howard,  220  ;  Masser  v. 
Strickland,  17  S.  &  R.  354;  Mitchell  v.  Mitchell,  11  Gill  &  Johnson,  388. 

The  liability  of  the  sureties  is  a  replevin  bond,  is  necessarily  dependent 
upon  the  event  of  the  action,  in  which  it  is  given,  and  they  are  consequently 
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Incompetent  as  witnesses  for  the  principal ;  Daniels  v.  Fitch,  8  Barr,  475. 
The  same  doctrine  applies,  where  a  surety  who  has  made  himself  answerable 
for  the  return  of  the  goods  seised  under  an  attachment,  in  case  it  fails,  is 
called  as  a  witness  for  the  party,  by  whom  it  was  issued  ;  Pollard  v.  Graves, 
3  Pick.  87.  But  the  liability  may  be  extinguished,  and  the  competency  of 
the  surety  restored  in  both  cases,  by  a  deposit,  by  the  principal,  of  a  sum 
adequate  to  meet  the  full  amount  of  any  recovery,  which  can  be  had 
against  him ;  Hall  v.  Baylies,  15  Pick.  51 ;  Bickley  v.  Freeman,  ib.  468  ; 
Allen  V.  Hawks,  13  id.  79. 

A  person  under  whom  the  defendant  in  an  ejectment  claims  as  tenant,  or 
who  is  in  possession  as  tenant  under  the  defendant,  is  incompetent  as  a  wit- 
ness for  the  defence,  not  only  because  ho  has  a  direct  interest  in  the  event  of 
the  suit,  but  because  the  verdict  and  judgment  may  be  given  in  evidence,  in 
a  subsequent  action  against  him  for  mesne  profits  j  Boyer  v.  Smith,  3  Watts, 
449  ;  Jackson  v.  Hill,  8  Cowen,  298  ;  Brant  v.  Dyckman,  1  Johnson's  Cases, 
275.  And  the  latter  reason,  if  not  the  former,  has  been  held  to  apply  even  where 
the  witness  has  gone  into  possession,  under  a  title  distinct  from  that  of  the 
defendant. 

This,  however,  is  somewhat  doubtful,  because  though  a  recovery  by  the 
plaintiff,  followed  by  entry,  will  relate  back  to  the  period  when  his  title  ori- 
ginally accrued,  and  entitle  him  to  an  action  of  trespass  against  all  who  have 
been  in  possession  of  the  land  during  the  intermediate  period,  the  same  effect 
would  follow  from  an  entry  without  a  recovery. 

Interest  will  not  produce  disqualification,  where  it  is  subject  to  a  legal 
bar,  or  is  counterbalanced  by  an  equal  interest  the  other  way.  A  liability, 
barred  by  the  statute  of  limitations,  is  consequently  insufiicient  to  render  a 
witness  incompetent;  Ludlow  v.  The  Union  Ins.  Co.,  2  S.  &  K.  132.  And 
when  a  witness  is  equally  liable  to  the  plaintiff  and  defendant,  he  will  be  pre- 
sumed to  stand  indifferent  between  both,  and  consequently  to  be  competent  in 
favour  of  either;  Potter  v.  Bird,  4Watts,20;  Le  Clair  v.  Peterson,  4  Blackford, 
273  ;  Grrove  v.  Brien,  8  Howard,  429  ;  Isabel  v.  Brown,  13  Alabama,  383  ; 
Locket  V.  Child,  11  id.  640;  Arthur  v.  Mitchel,  10  S.  &  M.  326;  Strong  v. 
Buck,  11  Metcalf,  279;  Darling  v.  March,  9  Shepley,  184;  Twiner  v.  Davis, 
1  B.  Monroe,  151 ;  Brown  v.  O'Brien,  1  Richardson,  268.  Thus,  when  both 
the  parties  to  a  suit,  in  which  the  right  to  real  or  personal  property  is  in 
question,  claim  through  the  same  vendor,  any  interest  which  he  might  other- 
wise have  in  favour  of  one,  in  consequence  of  a  liability,  on  an  express  or  im- 
plied warranty  of  title  attendant  on  the  sale,  will  be  neutralised  by  a  corres- 
ponding liability  to  the  other,  and  will  not  be  a  valid  objection  to  his  com- 
petency ;  Miller  v.  Little,  1  Yeates,  27 ;  Miller  v.  Fitch,  7  W.  &  S.  366 ; 
Bearing  v.  Windham,  11  Alabama,  24;  Frost  v.  Hill;  3  Wend.  386; 
Marshall  v.  Davis,  1  id.  109 ;  Batter  v.  Tufts,  1  Shepley,  302  ;  Morrison  v. 
Fowler,  6  id.  402.  It  was,  notwithstanding,  decided  in  Fuller  v.  Townsend, 
5  Denio,  184,  that  a  vendor  is  incompetent  as  a  witness  for  the  vendee,  in 
a  suit  brought  by  a  subsequent  or  prior  purchaser,  in  which  value  as  well  as 
title  is  in  question,  because  he  has  a  pecuniary  interest  in  reducing  the  ver- 
dict as  low  as  possible,  and  thus  diminishing  the  amount  for  which  he  can 
be  made  liable  in  a  subsequent  suit  on  the  warranty. 

A  vendee  who  has  purchased  goods  without  paying  for  them,  has  also 
been  held  competent  to  support  the  title  of  a  subsequent  purchaser  against 
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;in  action  brought  by  the  original  vendor,  on  the  ground  that  the  purchase 
from  him  was  fraudulent,  because,  although  the  success  of  the  plaintiff  will 
render  the  witness  liable  to  the  defendant  on  the  warranty  of  title,  it  will 
protect  him  against  a  suit  for  the  purchase-money  j  Buckman  v.  Goddard, 
21  Pick.  71.  A  similar  balance  of  interest  exists,  where  a  debtor  is  called 
to  give  evidence,  as  between  two  execution  creditors  who  are  contending  for 
the  property  as  a  means  of  satisfying  their  respective  debts,  or  when  his 
testimony  is  offered  to  sustain  a  prior  mortgage,  against  a  subsequent  attach- 
ment or  execution;  Moak  v.  Guiou,  7  Hill,  48;  Cos  v.  Hall,  18  Vermont, 
191 ;  Cutter  v.  Copeland,  G  Shepley,  127.  Thus,  in  Prince  v.  Sheppard,  9 
Pick.  183,  where  replevin  was  brought  by  a  creditor  to  whom  the  property 
had  been  assigned  as  security  for  a  debt,  against  an  officer  who  had  seized 
it  under  an  attachment,  the  assignor  was  held  a  competent  witness  for  the 
plaintiff,  because  his  interest  in  sustaining  the  assignment,  was  the  same  in 
degree  and  nature,  with  that  which  he  had  in  setting  it  aside,  the  only  ques- 
tion at  issue  being  to  which  of  his  debts  the  property  should  be  applied.  It 
has,  notwithstanding,  been  decided,  that  a  debtor  cannot  be  allowed  to  give 
effect  to  an  execution  issued  by  a  creditor,  by  proving  that  a  prior  sale,  for 
which  he  has  received  payment,  was  fraudulent,  because  as  no  action  will 
lie  between  parties  in  paii  delicto,  his  interest  to  make  a  fund  for  the  pay- 
ment of  the  debt,  is  not  balanced  by  any  liability  to  the  vendee;  Ilea  v. 
Smith,  19  "Wend.  294.  The  same  point  was  decided  in  Gardinier  v.  Forbes, 
21  Wend.  171,  M'here  a  debtor  whose  property  had  been  sold  under  one 
execution,  and  subsequently  seized  in  the  hands  of  a  purchaser  under  a 
second  execution,  on  the  ground  that  the  first  was  fraudulent,  was  held 
incompetent  to  prove  that  such  was  its  real  character,  because  as  the  first 
execution  was  satisfied  by  the  sale,  he  was  necessarily  interested  in  giving 
effect  to  the  second.  But  the  reasoning  on  which  these  cases  were  decided, 
is  inapplicable,  when  the  vendor  has  not  received  the  purchase-money  due 
for  the  sale  which  he  is  called  to  impeach,  because  as  in  that  case  his  testimony 
necessarily  goes  to  deprive  him  of  the  right  of  recovery  on  one  side,  while 
tending  to  make  a  fund  for  the  satisfaction  of  the  debt  on  the  other,  his 
interest  is  balanced,  and  his  testimony,  consequently,  admissible ;  Bailey  v. 
Foster,  9  Pick.  141.  And  iu  Nichols  v.  Patton,  18  Maine,  237,  it  was 
decided,  that  where  a  sale  to  a  prior  vendor  is  not  fraudulent  in  fact,  and 
only  becomes  so  in  law,  in  consequence  of  the  failure  of  the  vendor  to  pay 
his  creditors,  he  is  liable  to  the  vendee  on  an  implied  warranty  of  title,  and, 
therefore,  competent  to'  give  evidence  against  the  validity  of  the  sale,  and  iu 
support  of  a  subsequent  execution.  It  is,  however,  universally  admitted, 
that  a  witness  will  not  bo  competent  to  give  evidence  for  a  party  in  whose 
success  he  is  interested,  unless  it  distinctly  appear  that  this  interest  is 
neutralized  by  an  equal  interest  the  other  way.  A  direct  and  certain  interest 
cannot  be  balanced  by  one  which  is  contingent  and  doubtful;  Paul  v.  Myers, 
13  S.  &  M.  446.  And  in  order  to  render  the  testimony  of  the  defendant 
in  an  execution,  admissible  against  a  third  person  who  claims  the  goods  as 
his  own,  it  must  distinctly  appear,  that  the  latter  claims  through  the  witness, 
and  will  have  an  action  against  him,  iu  case  the  execution  is  sustained; 
Barker  v.  Green,  13  Conn.  54;  Yarborough  v.  Scott,  5  Alabama,  221. 

The  inlsi'cst  of  a  witness,  obviously  cannot  be  considered  as  equipoised, 
when  he  is  liable  to  one  of  the  parties  to  the  suit,  for  the  costs  of  the  action, 


BENT    V.    BAKER.  123 

and  not  to  tlie  other,  although  equally  liable  to  both  as  respects  the  sub- 
ject-matter ;  Kingsbury  v.  Smith,  13  New  Ilampshiro,  109.  Thus,  where 
an  action  is  brought  against  a  surety,  the  principal  is  disqualified  as  a  wit- 
ness for  the  defence,  by  a  liability  for  costs,  although  he  may  stand  indif- 
ferent as  it  regards  the  debt.  Supra.  The  same  rule  applies  where  a  party 
for  whose  accommodation  a  note  or  bill  has  been  indorsed  or  made,  is  called 
as  a  witness  for  the  drawer  or  indorser;  Hubley  v.  Brown,  16  Johnson,  72  j 
Starkweather  v.  Matthews,  2  Hill,  131.  In  like  manner,  where  an  action  is 
brought  against  the  owner  of  a  house  on  a  mechanic's  claim,  in  consequence 
of  the  default  of  the  contractor,  the  latter  is  answerable  both  to  the  plaintiff 
and  defendant  for  the  debt,  but  to  the  defendant  only  for  the  costs,  and  is,  con- 
sequently, incompetent  as  a  witness  in  his  favour;  Dickinson  Coll.  v.  Church, 
1  W.  &  S.  400.  So,  where  a  replevin  is  brought  against  a  landlord  by  a 
stranger,  whose  goods  have  been  distrained  for  rent  due  by  the  tenant,  the 
liability  of  the  latter  to  costs  and  damages,  in  case  of  the  failure  of  the 
plaintiff,  more  than  counterbalances  his  interest  in  sustaining  the  distress  as 
a  means  of  paying  the  rent,  and,  consequently,  disqualifies  him  from  giving 
evidence  for  the  plaintiff;  Rush  v.  Flickwire,  17  S.  &  R.  83.  And  although 
a  vendor  may  stand  indifferent  in  all  other  respects,  in  a  contest  between  par- 
ties who  claim  under  adverse  and  inconsistent  titles  derived  from  him,  his 
liability  to  the  defendant,  has  been  held  to  be  greater  than  that  to  the  plain- 
tiff by  the  costs  of  the  action,  and,  therefore,  sufficient  to  produce  disqualifi- 
cation; McCabe  v.  Morehead,  1  W.  &  S.  513.  Where,  however,  a  witness 
stands  indifferent  in  other  respects,  and  his  incompetency  arises  solely 
from  a  liability  for  costs,  it  may  be  removed  by  a  release;  Church  v.  Dickin- 
son College,  3  W.  &  S.  221 ;  which  may  be  limited  solely  to  the  costs  them- 
selves, and  need  not  extend  to  the  debt  or  cause  of  action ;  Starkweather  v. 
Matthews;  Austin  v.  Dorwin,  21  Vermont,  38. 

Parties  to  negotiable  paper  are  in  general  competent  witnesses  for  the 
defence,  unless  where  they  are  disqualified  by  a  liability  for  the  costs  of  the 
suit,  or  are  within  the  operation  of  the  rule  in  Walton  v.  Shelley,  1  Term, 
296,  which  will  be  hereafter  adverted  to  ;  Orr  v.  Lacey,  2  Douglass,  230; 
Spring  V.  Lovctt,  11  Pickering,  417  ;  Thayer  v.  Crossman,  1  Metcalf,  416; 
The  American  Bank  v.  Jenness,  2  id.  289;  Barnwell  v.  Mitchell,  3  Con- 
necticut, 105 ;  Hepburn  v.  Cassel,  6  Sergeant  &  Rawle,  115  ;  Harrisburg 
Bank  v.  Forster,  8  Watts,  307 ;  Freeman  v.  Brittir,  2  Harrison's  N.  J. 
195  ;  Hubly  v.  Brown,  16  John.  72  ;  Skilding  v.  Warren,  15  John.  270; 
Woodhull  v.  Holmes,  10  John.  231;  Powel  v.  Waters,  17  John.  180.  It 
is,  in  fiict,  obvious,  that  when  the  liability  of  the  defendant  on  the  instru- 
ment is  primary,  as  compared  wiih  that  of  the  witness,  the  latter  may  have 
an  interest  in  promoting  the  recovery  of  the  plaintiff,  as  a  means  of  dis- 
charging himself,  but  can  have  none  in  defeating  it.  And  where  the  witness 
is  primarily  liable,  his  liability  to  the  defendant  is  necessarily  balanced 
by  an  equal  liability  to  the  plaintiff,  except  so  far  as  regards  the  costs  of 
the  action.  It  may  consequently  be  laid  down  as  a  general  rule,  that  the 
parties  to  negotiable  instruments  may  give  evidence,  on  being  released 
from  costs,  for  all  persons,  whose  liability  on  the  instrument  is  secondary, 
as  compared  with  their  own,  and  without  a  release,  or  all  those  whose  lia- 
bility is  relatively  primary.  Payment  may,  therefore,  be  proved  by  the 
maker,  on   being  released  from  costs,  in  a  suit  against  the  endorser ;  The 
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Bank  V.  Forclyce,  9  Barr,  27G ;  Frazicr  v.  Carpenter,  2  M'Lean,  235;  or 
by  the  endorser,  in  a  suit  against  the  maker,  without  a  release;  White  v. 
Kibling,  11  Johnson,  128;  Lyon  v.  Boilvin,  2  Oilman,  029;  Bryant  v. 
Ditterbush,  2  New  Hampshire,  212  ;  Buck  v.  Appleton,  14  Maine,  264 ; 
Lane  v.  Padelford,  ib.  194;  Davis  v.  Sawtelle,  30  id.  389;  Thayer  v.  Cross- 
man,  1  Metcalf,  410 ;  The  American  Bank  v.  Jenuess,  2  id.  288  ;  while  one 
of  the  makers  of  a  joint  and  several  note,  may  be  called  as  a  witness  for 
another,  after  being  discharged  from  liability  to  contribution;  Cameron  v. 
Paul,  6  Barr,  322;  Reid  v.  Boardman,  20  Pick.  445;  Ames  v.  Withington, 
3  New  Hampshire,  115;  Barnet  v.  Troutman,  9  Georgia,  30;  or  where  his 
position  as  a  surety,  renders  such  a  dischai-ge  uuneccssary ;  Fox  v.  Whitney, 
16  Massachusetts,  120. 

The  question  of  the  relative  liability  of  the  parties  to  negotiable  instru- 
ments, depends,  prima  facie,  on  the  order  in  which  their  names  appear  on 
the  instrument.  When,  however,  a  bill  or  note  is  signed  by  one  for  the 
accommodation  of  another,  the  latter  will  be  primarily  liable  for  its  pay- 
ment, as  between  themselves,  whatever  may  be  their  nominal  position  on 
the  face  of  the  instrument.  Thus  when  a  bill  is  accepted  for  the  accommo- 
dation of  the  drawer,  or  a  note  made  for  that  of  the  payee,  the  maker  in  the 
one  case  and  the  acceptor  in  the  other,  stand  in  the  relation  of  sureties  to  the 
parties,  for  whose  benefit  they  have  made  themselves  answerable,  and  are 
entitled  to  call  upon  them  to  pay  the  debt  at  maturity,  and  to  make  good  any 
loss  which  may  result  from  a  failure  to  do  so ;  The  Bank  of  Montgomery 
V.  Walker,  9  S.  &  B.  229.  It  necessarily  follows,  that  although  any  of  the 
parlies  to  a  note  may  be  called  as  a  witness,  without  a  release,  under  ordi- 
nary circumstances,  in  a  suit  brought  against  another,  whose  signature  is 
antecedent  to  his  own,  yet  that  this  rule  does  not  hold  good,  where  the  note 
was  executed  by  the  defendant  for  the  accommodation  of  the  witness,  for 
then  the  latter  will  be  liable  for  the  costs  of  the  action,  and  incompetent  to 
give  evidence  without  a  release.  The  law  was  so  held  by  the  Supreme  Court 
of  Massachusetts,  in  Pierce  v.  Butler,  14  Mass.  313,  and  by  that  of  New 
York,  in  Hubly  v.  Brown,  16  Johnson,  72,  and  Starkweather  v.  Matthews, 
1  Hill,  131.  These  cases  were  recently  followed  and  confirmed  by  the 
latter  tribunal  in  Bowne  v.  Hyde,  0  Barbour,  392,  and  by  the  former  in 
Bird  V.  Cole,  6  Metcalf,  320,  and  are  sustained  by  the  authorities  in  most 
of  the  other  states  of  the  Union,  and  in  England ;  Jones  v.  Brook,  4  Taun- 
ton, 464  ;  The  Bank  of  Montgomery  v.  Walker,  9  Sergeant  &  Rawle,  229  ; 
Ford  V.  Nichols,  3  Grattan,  88  ;  Davenport  v.  Freeman,  3  Watts  &  Serg. 
257 ;  Smith  v.  Thome,  9  Watts,  144 ;  Southard  v.  Wilson,  8  Shepley, 
494;  The  Commercial  Bank  v.  Whitehead,  4  Alabama,  637. 

There  are  some  cases,  however,  which  go  beyond,  and  others  which  fall 
short  of  the  line  traced  by  those  which  have  been  cited.  Thus  it  was  held 
in  Hubly  v.  Brown,  that  a  party  to  a  negotiable  instrument,  is  not  liable 
for  the  costs  of  an  action  brought  against  another  party,  even  where  the 
liability  of  the  latter  is  secondary  as  compared  with  his  own,  unless  it  was 
executed  merely  for  his  accommodation ;  and  it  was  consequently  decided, 
that  the  drawer  of  a  note,  is  a  competent  witness  under  ordinary  circum- 
stances, in  a  suit,  against  an  endorser,  without  a  release  either  of  the 
debt,  or  of  the  costs  of  the  action.  The  same  point  was  determined  in 
Griffing  v.  Han-is,  9  Porter,  225,  and  Adams  v.  Moore,  ib.  406.     And 


BENT     V.     BAKER.  125 

in  Barnwell  v.  Mitchell,  3  Conn.  106,  the  testimony  of  an  acceptor,  who 
bad  been  furnished  with  funds  to  meet  the  acceptance,  was  admitted  on  be- 
half of  the  drawer,  on  the  ground  that  his  liability  for  the  amount  of  the 
debt  was  fixed  and  absolute,  and  could  neither  be  increased  nor  diminished 
by  the  event  of  the  action.  It  is,  however,  evident  that  even  if  the  party, 
primarily  liable  for  the  payment  of  a  bill  or  note,  be  held  a  competent  witness 
for  the  rest  under  ordinary  circumstances,  this  rule  will  not  apply  when  the 
acceptor  of  a  foreign  bill  is  called  to  give  evidence  in  a  suit,  against  the 
drawer,  because  he  is  bound  to  indemnify  the  latter  against  the  liability 
for  costs,  to  which  he  has  been  subjected  by  the  commercial  law,  in  con- 
sequence of  the  default  of  the  witness ;  Scott  v.  McLellan,  2  Greenleaf,  200 ; 
Dennistoun  v.  Fleming,  7  Barr,  528. 

If  the  cases  of  Greeley  v.  Dow,  2  Metcalf,  179,  and  The  Freeman's 
Bank  V.  Rollins,  13  Maine,  213,  supra,  were  regarded  as  law,  and  held 
to  establish,  that  a  principal  is  a  competent  witness  in  a  suit  against  the 
surety,  it  would  necessarily  follow,  that  a  party,  for  whose  accommoda- 
tion a  note  or  bill  has  been  made  or  accepted,  may  be  called  as  a  witness, 
in  a  suit  against  the  maker.  It  was  accordingly  held  in  the  Pacific  Bank 
V.  Mitchell,  9  Metcalf,  297,  and  Orr  v.  Lacey,  2  Douglass,  230,  that  a 
witness,  for  whose  benefit  a  bill  has  been  accepted,  is  competent  to  give 
evidence  on  behalf  of  the  acceptor.  But  in  these  cases,  as  in  those  of 
the  Freeman's  Bank  v.  Rollins  and  Greeley  v.  Dow,  the  Court  seem 
to  have  directed  their  attention  solely  to  the  liability  of  the  witness  for 
the  debt,  and  to  have  forgotten,  that  he  was  also  liable  for  the  costs  of  the 
action.  And  they  are  in  direct  opposition  to  Bird  v.  Cole  and  Bowne  v. 
Hyde,  where  the  point  was  expressly  decided  the  other  way,  and  to  the  gen- 
eral course  of  decision  throughout  this  country,  which  establishes  that  where 
one  man  enters  into  an  engagement  solely  for  the  benefit  of  another,  the 
latter  is  bound  to  save  him  harmless,  and  consequently  interested  to  pre- 
vent him  from  being  injured.  Supra.  On  the  other  hand,  there  are  dicta,  if 
not  actual  decisions,  which  go  to  establish,  that  a  verdict  against  the  endor- 
ser of  a  note,  or  drawer  of  a  bill,  may  be  given  in  evidence  against  the  maker 
or  acceptor,  not  only  to  charge  them  with  the  costs  of  the  action  in  which  it 
was  rendered,  but  to  prove  their  liability  for  the  debt  itself;  Peirce  v. 
Butler,  14  Massachusetts,  303  ;  Smith  v.  Thorne,  9  "Watts,  144;  Cantey  v. 
Blair,  1  Richardson,  41 ;  2  id,  46.  But  the  weight  of  authority  is  the  other 
way,  and  against  regarding  a  judgment  against  one  of  the  parties  to  a  con- 
tract as  evidence,  in  a  subsequent  suit  for  indemnity  or  contribution,  against 
another  party,  except  for  the  purpose  of  showing,  that  the  costs  of  the  first 
suit  were  a  necessary  and  legal  consequence  of  the  contract;  Austin  v. 
Dorwin,  21  Vermont,  38. 

The  result  of  the  cases  on  this  subject  would,  therefore,  seem  to  be,  that 
one  party  to  a  negotiable  instrument  has  no  interest  in  defeating  a  recovery 
against  another,  unless  he  is  primarily  liable  for  the  debt,  as  between 
himself  and  the  defendant,  and  that  even  under  these  circumstances  his 
competency  may  be  restored  by  a  release  of  the  costs  of  the  action,  without 
a  release  of  the  debt  or  of  the  liability  to  contribute  to  its  payment. 
Darling  v.  Marsh,  9  Shepley,  184;  Greenough  v.  West,  8  New  Hampshire, 
400;  Wheaton  v.  Wilraouth,  13  Metcalf,  422. 

The  competency  of  the  parties  to  negotiable  paper  to  appear  as  witnesses 
for  each  other,  whether  with   or  without  a  release  is  however  subjected  to 
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restrictions  in  some  of  the  states  of  this  country  which  have  their  origin  in  the 
case  of  Walton  v.  Shelley,  1  Term,  296,  where  the  testimony  of  an  endorser 
called  to  prove,  that  the  consideration  of  the  note  which  he  had  endorsed 
was  usurious,  was  rejected  hy  Lord  Mansfield,  on  the  ground  that  no  man 
could  be  permitted  to  invalidate  an  instrument  by  his  testimony,  to  w'hich 
he  had  set  his  hand.  This  canon  of  evidence  which  seems  to  have 
been  a  misapplication  of  the  common  law  doctrine  of  estoppel,  or  an  un- 
authorized introduction  of  a  maxim  of  the  civil  law,  was  overruled  shortly 
afterwards  in  Jordan  v.  Lashbrooke,  7  Term,  001,  by  the  court  which  had 
promulgated  it.  But  the  authority  of  Lord  Mansfield  gave  it  currency  in 
the  first  instance,  in  the  courts  of  New  York,  as  well  as  in  most  of  the  other 
states  of  this  country  which  were  then  in  existence.  Winton  v.  Saidler,  3 
Johnson's  Cases,  185.  It  was,  however,  soon  deprived  of  most  of  its  effici- 
ency in  New  York  by  various  restrictions ;  Woodhull  v.  Holmes,  10  John- 
sou,  231;  Skildiug  v.  Haight,  13  Johnson,  274;  and  Powell  v.  Waters,  17 
Johnson,  180  j  and  was  finally  overruled  in  that  state  by  the  Supreme  Court 
and  the  Court  of  Errors ;  Stafford  v.  Rice,  5  Cowen,  25;  Bank  of  Utica  v. 
Hilliard,  5  Cowen,  158 ;  Powell  v.  Waters,  8  Cowen,  673 ;  Williams  v. 
Wallbridge,  3  Wendell,  416. 

This  course  of  decision  has  been  followed  in  many  of  the  other  states  of 
the  Union,  and  the  rule  in  Walton  v.  Shelley,  either  rejected  from  the  outset, 
or  subsequently  abrogated  when  introduced  at  first.  Thus,  the  same  rule 
prevails  in  Connecticut,  New  Jersey,  Maryland,  Virginia,  South  Carolina, 
Georgia,  Alabama,  Tennessee,  Arkansas,  and  Michigan,  as  in  New  York, 
and  no  objection  can  be  made  to  the  testimony  of  the  parties  to  negotiable 
paper  on  the  ground  of  policy,  when  there  is  none  on  that  of  interest ;  Jack- 
sou  v.  Packer,  13  Connecticut,  360;  Townsend  v.  Bush,  1  Connecticut,  260 ; 
Freeman  v.  Biittin,  2  Harrison's  New  Jersey,  192;  2  Pennington,  791; 
Eingold  v.  Tyson,  3  Har.  &  John.  177;  Knight  v.  Packard,  3  McCord,  73; 
Slack  V.  Moss,  1  Dudley,  161;  Davidson  v.  Lane,  1  Alabama,  133;  Man- 
ning V.  Manning,  8  id.  138 ;  Griffing  v.  Harris,  9  Porter,  226 ;  Stamp  v. 
Napier,  2  Yerger,  38;  Tucker  v.  Willamouicz,  3  English,  157;  Orr  v. 
Lacy,  2  Douglass,  230;  Winkler  v.  Scuddei*,  1  Kelly,  153.  The  law  was 
held  the  same  way  in  Nichols  v.  Holgate,  2  Aiken,  140,  but  the  propriety 
of  ihis  decision  w^as  doubted  in  the  subsequent  case  of  Chandler  v.  Mason, 
2  Vermont,  197. 

The  doctrine  of  Walton  v.  Shelley,  is  however  followed  by  the  Supreme 
Court  of  the  United  States,  and  by  the  Courts  of  Maine,  Massachusetts,  Penn- 
sylvania and  Ohio;  Churchill  v.  Suter,  4  Massachusetts,  157;  Manning  v. 
Wheatland,  10  Mass.  505;  Clapp  v.  Hanson,  3  Shepley,  345;  Packard  v. 
Ptichardsou,  17  Mass.  127 ;  Chandler  v.  Morton,  5  Greenleaf,  374 ;  During 
V.  Lawtell,  4  Greenleaf,  191;  Houghton  v.  Page,  1  New  Hampshire,  60; 
United  States  Bank  v.  Dunn,  6  Peters,  56 ;  Bauk  of  Metropolis  v.  Jones, 
8  Peters,  14 ;  Henderson  v.  Anderson,  5  Howard,  73 ;  Tryon  v.  Brown, 
14  Ohio,  482;  Bodkins  v.  Taylor,  ib.  489;  Stille  v.  Lynch,  2  Dallas,  194; 
Bank  of  Montgomery  v.  Walker,  9  Sergeant  &  Rawle,  229  ;  Jordan  v.  Davis,  5 
Wharton,  338  ;  liarrisburgh  Bank  v.  Foster,  8  Watts,  304.  These  tribunals, 
however,  have  refused  to  adopt  the  rule  in  the  form  in  which  it  was  origi- 
nally promulgated ;  and  regard  it  as  a  mere  rule  of  commercial  law  intended 
for  the  security  of  trade,  and  restricted  to  negotiable  instruments;  Pleasants 
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V.  Pcmberton,  2  Dallas,  196;  Baring  v.  Sliippen,  2  Biuncy,  1G5;  McFcrrau 
V.  Powers,  1   Sergeant  &  Rawle,  107;  Krank  v.  Krank,  4  W.  &  S.   128; 
Blagg  V.  Phoenix  Insurance  Company,  3  Washington   C.  C.  B.   5;  Locker 
V   Hajne,  11  Mass.  498;   United  States  v.  Letfer,  11  Peters,  95;  Dickin- 
son V.  Dickinson,  9  Metcalf,  471.     It  necessarily  results  from  this  view  of 
the  law  that  in  order  to  call  the  rule  into  operation,  the  instrument  in  ques- 
tion must  not  only  be  negotiable,  but  have  been  actually  negotiated  iu  tho 
usual  course  of  business,  and  under  such  circumstances  as  to  free  it   from 
antecedent  equities.     Bohrer  v.  Morning  Star,  18  Ohio,  579.     It  is,  there- 
fore, without  application  in  suits  between  the  original  parties  to   the  instru- 
ment, where  the  defendant  is  necessarily  entitled  to  take  advantage  of  every 
defence  as  against  the  plaintiff.     Hence,  one  of  the  makers  of  a  joint  and 
several  promissory  note,  is  a  competent  witness  for  the  other  in   a  suit  by 
the  payee.     Fox  v.  Whitney,  16  Mass.  120;  Ames  v.  Withington,  3   New 
Hampshire,  115;  Garleton   v.   Whittaker,  5  id.   186,  and   even  where  the 
payee  has  endorsed  the  instrument   to  a  third   person,  and  claims  under  a 
subsequent  transfer  by  the  latter  to  himself;   Hepburn  v.  Cassel,  6  S.  &  11. 
115.     This  principle  applies  in  every  instance,  in  which  there  has  not  been  a 
substantial  and  actual  negotiation  of  such  a  nature,  as  to  create  a  new  and 
independent  title   in  the  plaintiff,  free   from  the  equities  attendant  on  the 
original  execution  of  the  instrument ;  Wheaton  v.  Wilmarth,  13  Metcalf,  422. 
Thus   in  Parke  v.  Smith,  4  W.  &  S.  287,  the  maker  of  a  note  was  held  a 
competent  witness  in  a  suit  brought  by  the  endorsee  against  the  endorser,  to 
prove  that  the  consideration  was  usurious,  it  being  shown  aliunde  and  apart 
from  his  testimony,  that  the  note  had  been  executed  and  delivered  to  the  plain- 
tiff, without  passing  through  the  hands  of  the  endorser,  and  with  full  notice  that 
the  endorsement  was  without  consideration,  and  merely  for  the  accommoda- 
tion of  the  maker.    Nor  will  the  holder  of  a  note  be  entitled  to  the  protection 
of  the  rule  in  Walton  v.  Shelley,  even  where  bis  title  is  derived  from  the 
endorser,  and  not  from   the   maker,  if  the  endorsement  want  any  of  the 
essentials  necessary  to  a  valid  negotiation.     When,  therefore,   a   note  is 
endorsed  after  it  reaches  maturity,  the  endorser  cannot  shut  out  the  testi- 
mony of  the  payee  or  maker,  on  the  ground  of  policy,  and  apart  from  that 
of  interest;  Baird  v.  Cochrane,  4  Sergeant  &  Bawle,  309;  Spring  v.  Lovctt, 
11  Pickering,  417  ;    Thayer  v.  Grossman,  1  Metcalf,  416  ;   American  Bank 
V.  J(?bnes,  2^  Metcalf,  289 ;  Bohrer  v.  Morning  Star,  18  Ohio,  579.    Where, 
however,  a  negotiable  instrument  appears  to  have  been  regularly  negotiated 
on  its  face,  the  law  presumes  that  it  is  so  in  fact.     It  is  therefore  well  set- 
tled, that  the  maker  cannot  make  way  for  his  own   testimony,  in  a  suit 
brought  by  an  endorser,  by  proving  that  the  endorsement  was  solely  for  his 
accommodation,  and  that  the  plaintiff  knew  that  such  was  the  case  at  the 
time  of  the  endorsement.     Although  if  this  were  shown  aliunde,  it  would 
remove  all  objection  to  the  competency  of  the  witness,  yet  as  he  is  prima 
facie  incompetent,  he  cannot  be  allowed   to   prove  it ;   Churchill  v.  Sutcr,  4 
Mass.  157 ;  The  Montgomery  Bank  v.  Walker,  9  S.  &  B.  235 ;  Griffith  v. 
Beford,  1  Bawle,  196. 

It  is  notwithstanding  universally  admitted,  that  a  party  to  a  n<  te  may  prove 
that  it  has  been  paid  or  discharged,  even  where  he  is  incompetent  to  prove 
that  it  was  invalid  originally;  Mitchell  v.  Conrow,  5  Wharton,  572;  May- 
nard  v.  Nekervis,  9  Barr,  81;  Appleton  v.  Donaldson,  3  Id.  381;  Skilding 
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V.  Warren,  13  Johnson,  270  j  Warren  v.  Merry,  3  Mass.  270;  Smith  v. 
M'Dow,  2  Conn.  277.  And  in  Gilpin  v.  Howcl,  5  Barr,  52,  the  testi- 
mony of  the  maker  was  held  admissible  to  defeat  a  recovery,  by  proving 
that  the  consideration  on  which  the  note  was  made  and  endorsed,  had  failed 
subsequently  to  the  endorsement.  The  decisions  in  Maine  and  Massachu- 
setts go  still  further,  and  admit  the  testimony  of  a  maker  or  endorser,  to 
everything  which  may  have  occurred  after  the  instrument  left  his  hands, 
although  while  it  was  in  the  course  of  transmission  to  those  of  the  plaintiff, 
and  going  directly  to  defeat  the  title  of  the  latter  in  its  inception ;  Darling 
v.  March,  9  Shcpley,  184;  Van  Schaak  v.  Stafford,  12  Pick.  565.  And 
some  of  the  cases  seem  even  to  establish,  that  an  endorser  may  give  evidence 
to  invalidate  the  endorsement,  or  impeach  the  instrument  when  endorsed, 
and  is  only  precluded  from  proving  that  it  was  void  in  its  origin ;  Buck  v. 
Appleton,  2  Shepley,  284. ;  Lane  v.  Padelford,  ib.  94 ;  Barker  v.  Prentiss, 
6  Muss.  430  J  Parker  v.  Hanson,  7  Id.  470 ;  Lyon  v.  Boilvin,  2  Gilman, 
629.  This,  however,  would  seem  to  be  in  direct  contravention  of  the  spirit 
as  well  as  letter  of  the  rule  laid  down  by  Lord  Mansfield,  which  if  it  means 
anything,  certainly  means  that  every  one  who  executes  an  instrument,  is  to 
be  regarded  as  making  a  solemn  declaration  that  it  is  valid  as  executed, 
from  which  he  cannot  be  permitted  to  depart  on  any  subsequent  occasion. 
And  it  is  evident,  that  whether  the  witness  has  put  his  hand  to  the  subsequent 
endorsement,  or  the  original  execution  of  the  instrument,  can  make  no  dif- 
ference; and  that  he  should  be  precluded  from  invalidating  it  by  his  testi- 
mony in  the  one  case,  if  he  be  so  in  the  other;  Manning  v.  Wheatland,  10 
Mass.  505;  Knight  v.  Putman,  3  Pick.  184. 

The  courts  of  Pennsylvania  enforce  the  rule  in  Walton  v.  Shelly,  more 
strictly  than  those  of  the  other  States,  and  hold  that  the  parties  to  negoti- 
able instruments,  are  equally  incompetent  to  invalidate  the  title  of  the 
holder,  whether  their  evidence  relate  to  facts  prior  or  subsequent  to  the 
period  of  their  signature.  Thus,  in  Griffith  v.  Eeford,  1  Rawle,  197,  the 
maker  of  a  note,  was  held  incompetent  to  prove  that  no  consideration  had 
passed  between  the  endorser  and  endorsee.  In  Gest  v.  Espey,  2  Watts,  267,  a 
prior  endorser,  was  excluded  from  testifying  that  the  instrument  had  been 
subsequently  endorsed  by  the  defendant  without  consideration,  and  at  the 
request  of  the  agent  of  the  plaintiff.  So  in  Davenport  v.  Freeman,  3  W. 
&  S.  557,  the  maker  was  held  incompetent  to  prove  that  the  consideration 
for  the  endorsement  to  the  plaintiff,  was  an  agreement  to  enter  satisfaction 
on  a  judgment  which  had  not  been  performed.  And  in  Emerick  v.  Harlcy, 
2  Wharton,  61,  the  drawer  was  shut  out  from  proving,  that  the  note  had 
been  endorsed  by  the  defendant  without  consideration,  and  on  the  faith  of 
an  assurance,  that  he  would  not  be  compelled  to  pay  it.  A  similar  point 
was  decided  in  Chandler  v.  Morton,  5  Greenleaf,  314.  These  cases  appear  to 
go  beyond  the  legitimate  boundaries  of  the  rule  of  evidence  under  which 
they  were  decided ;  for  even  if  a  witness  be  incompetent  to  show  that  an 
instrument  which  he  has  executed  was  invalid  at  the  time  of  execution, 
there  would  seem  to  be  no  reason,  why  he  should  be  disqualified  from  giving 
evidence,  with  reference  to  a  subsequent  contract  of  endorsement,  which  had 
no  existence  when  he  affixed  his  signature. 

It  was  held  in  During  v.  Sawtel,  4  Greenleaf,  191,  that  a  party  to  a  nego- 
tiable instrument  is  equally  incompetent  to  impeach  its  validity,  whether  the 
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question  arise  directly  ia  a  suit  on  the  instrument  itself,  or  collaterally,  in 
another  cause  of  action.  A  similar  decision  was  made  in  Alexander  v.  Alex- 
ander, 3  Barr,  56,  and  one  of  the  makers  of  a  joint  and  several  promissory 
note,  who  was  called  by  the  others  to  prove  that  the  note  had  been  made 
for  the  accommodation  of  the  payee,  and  that  he  was  consequently  liable 
for  the  amount  paid  by  them  to  an  endorsee,  was  rejected  as  incompetent,  on 
grounds  of  legal  policy,  and  under  the  rule  in  Walton  v.  Shelley.  But  in 
arriving  at  this  conclusion,  the  court  seem  to  have  forgotten  that  this  rule  does 
not  apply,  when,  as  in  the  case  before  them,  the  suit  is  between  the  original 
parties  to  the  instrument.  And  the  precedent  and  subsequent  decisions  ia  Penn- 
sylvania establish,  that  the  real  or  supposed  considerations  of  policy,  which 
have  led  to  the  exclusion  of  the  testimony  of  the  parties  to  a  negotiable 
instrument,  when  called  to  impeach  it,  only  apply  when  the  suit  is  brought 
directly  upon  the  instrument  itself,  and  not  when,  as  in  Alexander  v.  Alex- 
ander, it  is  founded  upon  a  distinct  cause  of  action,  although  immediately 
derived  from  the  instrument.  The  Bank  of  Pennsylvania  v.  M'Calmont, 
4  Rawle,  311 ;  O'Brian  v.  Davis,  6  Watts,  499  ;  Wright  v.  Truefelt,  9  Barr, 
207. 

Parties  to  negotiable  instruments,  were  held  incompetent  to  give  evidence 
for  the  plaintiff,  in  many  of  the  earlier  cases,  on  the  ground  that  they  were 
interested  in  procuring  a  recovery  against  the  defendant,  and  thus  fixing  the 
liability  of  the  debt  on  him;  Herrick  v.  Whitney,  15  Johnson,  240;  Bas- 
kins  V.  Wilson,  6  Cowen,  464 ;  Talbot  v.  Clark,  8  Pick.  55 ;  Winship  v. 
The  Bank  of  the  United  States,  5  Peters,  530;  Steinmetz  v.  Currie,  1  Dal- 
las, 272 ;  Kennon  v.  McBae,  2  Porter,  389 ;  Hayes  v.  Grorham,  2  Scam- 
mon,  429.  But  the  interest  relied  on  as  a  disqualification  in  these 
cases,  seems  to  be  too  uncertain  to  produce  incompetency.  For  although  a 
judgment,  followed  by  satisfaction,  will  protect  the  witness  against  a  subse- 
quent suit  by  the  plaintiff,  yet  the  judgment  alone  will  be  no  protection,  and 
it  is  necessarily  uncertain  whether  it  will  result  in  satisfaction.  It  has 
accordingly  been  held,  in  the  more  recent  cases  in  England  and  this 
country,  that  one  party  to  a  negotiable  instrument  may  be  called  by  the 
plaintiff  in  a  suit  against  another,  unless  there  is  some  ground  of  disquali- 
fication apart  from  his  position  as  a  party  to  the  instrument;  Howett  v. 
Thompson,  2  C.  &  P.  372;  Woodruff  v.  Daggett,  1  Spencer,  526;  Barret  v. 
Snowden,  5  Wend.  186;  The  Ontario  Bank  v.  Worthington,  12  Id.  507; 
Eastman  v.  Winship,  14  Pick.  46;  Kinsley  v.  Robinson,  21  Id.  327. 
The  question  seems  to  have  been  set  at  rest  in  New  York  and  Massachu- 
setts, by  the  recent  cases  of  The  Farmers'  Bank  of  Michigan  v.  Griffiths,  5 
Hill,  476,  and  Richardson  v.  Lincoln,  5  Metcalf,  201 ;  where  it  was  held  that 
the  endorser  of  a  bill  or  note  is  a  competent  witness  for  the  endorsee,  in  a 
suit  against  a  prior  maker  or  endorser,  even  where  the  endorsement  was  made 
solely  with  a  view  to  enable  him  to  give  evidence  against  the  defendant.  On 
the  other  hand,  it  was  held  by  the  Supreme  Court  of  Pennsylvania,  in 
Greoghehan  v.  Reid,  2  Wharton,  154,  that  an  endorser  is  incompetent  for 
the  holder,  in  any  suit  brought  against  a  pi-ior  party  to  the  instrument 
endorsed,  because  he  will  be  entitled  to  subrogation  to  the  judgment,  if  ob- 
tained. But  the  ground  taken  in  this  case  is  entirely  novel,  and  would 
seem  to  be  questionable.  If  the  right  of  the  witness  to  be  subrogated  to 
the  judgment,  under  such  circumstances,  against  the  defendant,  followed  as 
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a  matter  of  course,  as  soon  as  the  judgment  was  obtained,  there  would  he 
more  room  for  the  argument  that  he  is  interested  in  obtaining  it.  But  in 
order  to  entitle  him  to  subrogation,  he  must  prove  all  that  it  would  be 
necessary  to  prove  if  he  had  recourse  to  an  action,  and  must  show  not  only 
that  he  has  paid  the  debt,  but  that  the  defendant  was  primarily  liable  to 
pay  it.  The  only  change  therefore  produced  in  the  relations  between  a 
prior  and  subsequent  endorser,  by  a  judgment  against  the  former,  is  that 
the  latter  may  pay  the  amount  of  the  judgment  to  the  plaintiff,  and  then 
apply  to  the  court  for  permission  to  issue  an  execution  upon  it  against  the 
defendant.  But  as  such  an  application  may  be  resisted  by  any  evidence,  which 
would  be  admissible  in  a  suit  brought  on  the  note  itself,  it  can  give  the 
part3'^  who  makes  it,  no  other  advantage  than  that  of  shifting  the  forum  and 
mode  of  litigation.  The  decision  in  Geoghehan  v.  Reid,  has  not  as  yet 
been  followed  out  of  the  State  in  which  it  was  made,  and  in  Benedict  v. 
Hecox,  18  Wend.  491,  where  it  was  cited  and  relied  on  by  the  Chancellor, 
as  a  reason  for  holding  a  surety  incompetent  in  a  suit  against  a  principal, 
his  opinion  was  overruled,  and  the  competency  of  the  witness  sustained  by 
the  court  of  errors;  S.  P.  Woodi-uff  v.  Dagget,  Spencer,  526. 

"When  a  suit  is  brought  by  the  holder  of  a  foreign  bill  of  exchange  against 
the  acceptor,  the  drawer  stands  in  a  somewhat  peculiar  position,  because  he 
is  liable  under  the  rule  of  the  commercial  law  for  damages,  in  addition  to 
the  amount  of  the  bill,  and  the  costs  of  the  action.  And  it  was  decided  in 
Scott  V.  McLellan,  2  Greenlcaf,  204,  and  Dennistoun  v.  Fleming,  7  Barr, 
528,  that  he  is  consequently  incompetent  as  a  witness  on  behalf  of  the 
plaintiff.  But  the  soundness  of  these  decisions  is  questionable,  because  as 
the  witness  will  remain  liable  notwithstanding  the  judgment,  unless  it  i.s 
followed  by  satisfaction,  his  interest  cannot  be  regarded  as  certain,  although 
it  is  unquestionably  real.  Such  at  least  was  the  view  taken  in  Dickenson 
V.  Prentice,  4  Espinasse,  32,  where  it  was  held,  that  the  liability  of  the 
drawer  could  not  be  affected  by  the  result  of  the  suit  against  the  acceptor, 
and  that  he  was  consequently  competent  on  behalf  of  the  holder. 

Under  any  view  of  the  law,  the  incompetency  of  a  party  to  a  negotiable 
instrument  to  give  evidence  against  the  defendant,  may  be  revived  by  a 
release  from  the  plaintiff,  which  must  neccssai-ily  leave  the  witness  either 
wholly  without  interest,  or  interested  only  in  defeating  a  recovery  in  the 
action;  Barnes  v.  Ball,  1  Mass.  15;  Bay  v.  Gunn,  1  Denio,  108. 

It  has  been  said  in  a  great  number  of  cases,  that  the  testimony  of  agents 
ought  to  be  received  on  the  ground  of  policy  and  necessity,  even  where  they 
would  otherwise  be  incompetent  from  interest ;  The  United  States  Bank  v. 
Stearns,  15  Wend.  314 ;  Mackay  v.  Rhinelander,  1  Johnson's  Cases,  408  ; 
Burlingham  v.  Dyer,  2  Johnson,  189;  Stewart  v.  Kip,  5  id.  250;  Wain- 
wright  V.  Straw,  15  Vermont,  215.  Thus  in  Draper  v.  The  Norwich  and 
AVorcester  Pi.  R.  Co.,  11  Metcalf,  505,  supra,  the  court  relied  on  the  posi- 
tion of  the  witness  as  an  agent  of  a  public  work,  and  the  inconveniences  which 
would  follow  if  the  testimony  of  persons  occupying  similar  positions  were 
excluded,  as  a  reason  for  admitting  his  testimony.  The  limits  of  this  excep- 
tion to  the  general  rule,  that  interest  is  an  absolute  disqualification,  are, 
however,  somewhat  vague  and  undefined,  and  many  instances  might  be 
adduced,  in  addition  to  those  already  cited  in  the  course  of  this  note,  in 
which  the  testimony  of  agents  has  been  rejected  as  interested,  without  any 
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suggestion  on  the  part  either  of  the  court  or  counsel,  that  the  objection 
should  be  overlooked  from  motives  of  policy.  And  in  most  of  the  cases, 
where  agents  have  been  held  competent  on  the  ground  of  necessity,  their  in- 
terest has  been  either  exceedingly  doubtful  in  itself,  or  neutralised  by  one 
of  an  opposite  description.  The  law  of  necessity  which  was  relied  on  in 
these  cases  as  superseding  the  ordinary  rules  of  evidence,  has  also  been  held 
to  apply  in  suits  brought  by  travellers  for  the  loss  of  their  property,  while 
in  the  hands  of  innkeepers  or  common  carriers,  and  it  has  been  decided, 
that  as  persons  thus  situated  seldom  have  any  other  means  of  proving  the 
nature  or  value  of  the  property,  than  their  own  testimony,  it  must  be  admit- 
ted to  prevent  a  total  failure  of  justice;  Harman  v.  Drinkwater,  1  Green- 
leaf,  27  ;  Clarke  v.  Spence,  10  Watts,  3(3 ;  David  v.  Moore,  2  W.  &  S.  230 ; 
Whitesell  v.  Crane,  8  id.  369.  These  cases  were  follov/ed  in  3IeGill  v. 
Rowand,  3  Barr,  451,  and  held  to  justify  the  admission  of  a  wife  to  prove 
the  contents  of  a  trunk,  which  she  had  packed  for  her-  husband.  It  was, 
however,  decided  in  Bingham  v.  Rogers,  G  W.  &  S.  495  ;  and  David  v.  Moore, 
2  id.  230,  that  this  exception  should  not  be  carried  further  than  was  abso- 
lutely necessary,  and  that  it  did  not  extend  to  goods  or  merchandise,  or  even 
books,  jewelry,  money  or  other  valuable  articles  of  a  similar  description. 
And  in  the  recent  case  of  Snow  v.  The  Eastern  R.  R.  Co.,  12  Metcalf,  44, 
the  evidence  of  the  plaintiff  was  held  to  be  inadmissible,  in  a  suit  against  a 
railroad  company  for  the  loss  of  a  trunk,  unless  there  was  such  proof  of 
actual  fraud  or  misappropriation  of  the  property,  as  to  bring  the  case  within 
the  maxim,  omnia  prcvsumuufur  contra  sjJoUatorevi,  and  justify  a  verdict 
against  the  defendant  on  presumptions,  short  of  proof. 

It  is  universally  admitted,  that  interested  witnesses,  and  even  parties, 
may  prove  certain  facts  which  lie  wholly,  or  chiefly  within  their  own  know- 
ledge, and  as  to  which  it  is  difficult  or  impossible  to  procure  other  testi- 
mony. Thus  the  loss  of  a  document,  the  service  of  a  notice,  or  other 
matters  which  appertain  solely  to  the  conduct  of  the  suit,  and  do  not 
form  constituent  parts  of  the  cause  of  action,  may  be  proved  by  the 
testimony  of  the  plaintiff  or  defendant ;  Jackson  v.  Davis,  5  Cowen,  123 ; 
Jordan  v.  Caper,  3  Sergeant  &  Rawle,  575  ;  The  Union  Canal  Co,  v.  Lloyd, 
4  Watts  &  Sergeant,  394 ;  Black  v.  Moore,  1  Barr,  394 ;  McCormick  v. 
Clark,  6  Watts,  207;  Chamberlain  v.  Gorham,  20  John.  144. 

The  parties  to  a  cause  ai-e  entitled  to  the  testimony  of  the  witnesses,  and 
the  latter  will  not  be  allowed  to  escape  from  the  obligation  to  give  it,  by 
acquiring  an  interest  in  the  controversy,  or  by  refusing  to  accept  a  release, 
executed  for  the  purpose  of  removing  an  interest  which  previously  existed; 
Jackson  v.  Rumsey,  3  Jameson's  Cases,  234;  Clark  v.  Brown,  1  Barbour, 
215.  Thus  in  Long  v.  Baillie,  4  Sergeant  &  Rawle,  227,  the  defendant 
was  allowed  to  examine  a  witness  whom  he  had  released,  although  the  wit- 
ness had  cancelled  the  release  with  a  view  to  escape  from  giving  evidence. 
In  these  instances,  however,  the  interest  of  the  witness  was  resumed,  or 
acquired,  in  fraud  of  the  party  by  whom  he  was  called,  and  it  is  doubtful, 
whether  an  interest,  which  has  grown  out  of  a  business  transaction,  can  be 
passed  over,  or  disregarded,  merely  because  it  originated  subsequently  to 
the  cause  of  action,  as  to  which  the  witness  is  called  to  give  evidence ; 
Winship  v.  The  Bank  of  the  United  States,  5  Peters,  530 ;  Eastman  v. 
Winship,  14  Pick.  47.     It  is,  however,  well  settled,  that  where  a  witness  is 


132  smith's   leading    cases. 

not  interested  at  the  time  M'lien  he  is  examined,  his  testimony  cannot  be  ex- 
cluded on  the  ground,  that  he  had  become  interested  subsequently,  and  before 
it  is  offered  in  evidence ;  Wolfinger  v.  Forsman,  G  Barr,  294 ;  Sabine  v. 
Story,  6  Metcalf,  277. 

It  is  now  admitted,  notwithstanding  some  earlier  cases  which  look  the 
other  way,  that  a  witness  who  has  no  interest  in  point  of  fact,  cannot  be 
excluded,  because  he  believes  himself  to  be  interested ;  The  Commercial  Bank 
V.  Hughes,  17  Wend.  102  ;  State  v.  The  Catskill  Bank,  18  id.  473 ;  8  Johns. 
428  ;  Cassiday  v.  McKenzie,  4  Watts  &  Sergeant,  282  ;  Long  v.  Baillie,  4 
S.  &  R.  226 ;  The  State  v.  Clark,  2  Tyler's"  Vt.  R.  278 ;  nor  because  lie 
states,  that  he  is  bound  in  morality  or  honour  to  make  good  any  loss,  which 
may  result  from  a  verdict  against  the  party  by  whom  he  is  called  to  give 
evidence;  Gilpin  v.  Vincent,  9  Johnson,  220  ;  Moore  v.  Hitchcock,  4  Wend. 
297;  Long  v.  Baillie,  4  S.  &  R.  226;  Howe  v.  Howe,  10  New  Hamp- 
shire, 88;  Carman  y.  Foster,  1  Ashmead,  133. 

It  is  well  settled  that  the  competency  of  a  witness  will  be  restored  by  a  re- 
lease or  assignment  of  the  interest  which  renders  him  incompetent,  even  when 
made  without  consideration,  and  x;nder  circumstances  which  might  induce  a 
suspicion  that  the  release  will  be  subsequently  cancelled,  or  the  assignment 
rescinded;  Barnes  v.  Ball,  1  Mass.  73;  Boynton  v.  Turner,  31  id.  301 ;  Bemis 
v.  Charles,  1  Metcalf,  440  ;  Heath  v.  Hall,  4  Taunton,  326 ;  Bell  v.  The  Hull 
and  Selby  R.  R.  Co.,  6  M.  &  W.  761;  Hall  v.  The  CaatskiU  Bank,  18  Wen- 
dell, 475;  Utica  Ins.  Co.  v.  Caldwell,  3  id.  296;  Bank  of  Utica  v.  Shelley,  2 
Cowen,  770;  Smith  v.  The  Bank  of  Washington,  5  S.  &  R.  332  ;  Kerns  v.  So- 
man, 16  id.  315 ;  Soulden  v.  Van  Rensellaer,  9  id.  293  ;  Woods  v.  Williams,  9 
John.  123.  Thus  in  Mcllroy  v.  Mcllroy,  1  Rawle,  434,  and  Cates  v.  Wcater's 
heirs,  2  Hill,  S.  C.  R.,  442,  a  legatee  who  had  assigned  his  legacy,  was  held 
competent  to  support  the  will,  notwithstanding  the  argument  that  as  the 
assignment  was  made  to  another  legatee  who  was  also  interested,  the  witness 
would  not  be  allowed  to  lose  by  his  generosity  if  the  suit  were  successful. 
A  different  view  was  taken  in  some  of  the  more  recent  decisions  in  Penn- 
sylvania, and  it  was  held  that  a  release  or  assignment  intended  merely  to 
remove  an  objection  to  competency,  was  affected  with  presumptions  of  unfair- 
ness, which  rendered  it  inoperative  for  the  purpose  for  which  it  was  given. 
Clover  V.  Painter,  2  Barr,  46 ;  Roshing  v.  Chandler,  3  Barr,  375.  But 
the  question  thus  raised,  was  put  at  rest  by  the  case  of  Carter  v.  Truman,  7 
Barr,  315,  where  it  was  decided,  that  a  release  by  a  distributee  of  all  interest 
in  the  estate  of  the  intestate,  rendered  him  competent  as  a  witness  for  the  ad- 
ministrator, although  executed  without  consideration  and  solely  with  a  view 
to  restore  his  competency.  But  there  can  be  no  doubt  that  when  a  release 
or  assignment  is  attended  with  circumstances  which  indictate  actual  collu- 
sion and  fraud,  or  where  it  comes  within  the  disabling  provisions  of  the 
statutes  of  maintenance,  it  will  be  void  for  all  purposes,  and,  of  course,  for 
that  of  removing  an  objection  to  the  competency  of  a  witness,  founded  on  the 
existence  of  the  interest  released';  Bell  v.  Smith,  5  B.  &  C.  188. 

H. 
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TRINITY.— 23  G.  3,  ia  K.  B. 

[reported  8  T.  B.,  51.] 

A  false  affirmation,  made  by  the  defendant  with  intent  lo  defraud  the  plaintifT, 
wiipreby  the  plaintiff  receives  damage,  is  the  ground  of  an  action  upon  the  case 
in  the  nature  of  deceit.  In  such  an  action,  it  is  not  necessary  that  llie  defendant 
should  be  benefited  by  the  deceit,  or  that  he  should  collude  with  the  person 
who  is. 

This  was  an  action  in  the  nature  of  a  writ  of  deceit;  to  wliicli  the 
defendant  pleaded  the  general  issue.  And  after  a  verdict  for  the  plaintiffs 
on  the  third  count,  a  motion  was  made  in  arrest  of  judgment. 

The   third  count  was  as  follows:  "And  whereas  also  the   said  Joseph 
Freeman,  afterwards,  to  wit,  on  the  21st  day  of  February,  in  the  year  of 
our  Lord  1 787,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  fur- 
ther intending  to  deceive  and  defraud  the   said  John  Pasley  and  Edward, 
did  wrongfully  and  deceitfully  encourage  and  persuade  the  said  John  Pasley 
and  Edward,  to  sell  and  deliver  to  the  said  John  Christopher  Palch  divers 
other  goods,  wares,  and  merchandises,  to  wit,  sixteen  other  bags  of  cochi- 
neal of  great  value,  to  wit,  of  the  value  of  2631?.  16s.  Id.  upon  trust  and 
credit;  and  did  for  that   purpose  then  and  there  falsely,  deceitfully,  and 
fraudulently,  assert  and  affirm  to  the  said  John  Pasley  and  Edward,  that 
the  said  John  Christopher  then  and  there  was  a  person  safely  to  be  trusted 
and  given  credit  to  in  that  respect;  and  did  thereby  falsely,  fraudulently, 
and  deceitfully,  cause  and  procure  the  said  John  Pasley  and  Edward  to  sell 
and  deliver  the  said  last-mentioned  goods,  wares,  and  merchandises,  upon 
trust  and  credit,  to  the  said  John  Christopher;   and  in  fact  they  the     ^f,„  -, 
*said  John  Pasley  and  Edward,  confiding  in  and  giving  credit  to  the  L         -• 
said  last-mentioned  assertion  and  affirmation  of  the  said  Joseph,  and  believ- 
ing the  same  to  be  true,  and  not  knowing  the  contrary  thereof,  did  after- 
wards, to  wit,  on  the  28th  day  of  February,  in  the  year  of  our  Lord  1787, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  sell  and  deliver  the 
said  last-mentioned  goods,  wares,  and  merchandises,  upon  trust  and  credit, 
to  the  said  John  Christopher;   whereas  in  truth  and  in  fact,  at  the  time  of 
the  said  Joseph's  making  his  said  last-mentioned  assertion  and  affirmation, 
the  said  John  Christopher  was  not  then  and  there   a   person   safely  to  be 
trusted  and  given  credit  to  in  that  respect,  and  the  said  Joseph  well  knew 
the  same,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.    And 
the  said  John  Pasley  and  Edward  further  say,  that  the  said  John  Christo- 
pher hath  not,  nor  hath  any  other  person  on  his  behalf,  paid  to  the  said 
John  Pasley  and  Edward,  or  either  of  them,  the  said  sura  of  2G347.  IGs.  Id. 
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last-mentioned,  or  any  part  thereof,  for  the  said  last-mentioned  goods,  wares, 
and  merchandises;  but  on  the  contrary  the  said  John  Christopher  then 
■was,  and  still  is,  wholly  unable  to  pay  the  said  sum  of  money  last-mentioned, 
or  any  part  thereof,  to  the  said  John  Pasley  and  Edward,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid ;  and  the  said  John  Pasley  and 
Edward  aver  that  the  said  Joseph  falsely  and  fraudulently  deceived  them  in 
this,  that  at  the  time  of  his  making  his  said  last-mentioned  assertion  and 
affirmation,  the  said  John  Christopher  was  not  a  person  safely  to  be  trusted 
or  given  credit  to  in  that  respect  as  aforesaid,  and  the  said  Joseph  then  well 
knew  the  same,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said ;  by  reason  of  which  said  last-mentioned  false,  fraudulent,  and  deceitful 
assertion  and  affirmation  of  the  said  Joseph,  the  said  John  Pasley  and  Ed- 
ward have  been  deceived  and  imposed  upon,  and  have  wholly  lost  the  said 
last-mentioned  goods,  wares,  and  merchandises,  and  the  value  thereof,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid:  to  the  damage," 
&c. 

Application  was  first  made  for  a  new  trial,  which,  after  argument,  was 
refused  :  and  then  this  motion  in  arrest  of  judgment.  Wood  argued  for 
the  plaintiffs,  and  Russell  for  the  defendant,  in  the  last  term  :  but  as  the 
court  went  so  *fully  into  this  subject  in  giving  their  opinions,  it  is 
unnecessary  to  give  the  arguments  at  the  bar. 

The  court  took  time  to  consider  of  this  matter,  and  now  delivered  their 
opinions  seriatim. 

Grusc,  J.  Upon  the  face  of  this  count  in  the  declaration,  no  privity  of 
contract  is  stated  between  the  parties.  No  consideration  arises  to  the  defen- 
dant. And  he  is  in  no  situation  in  which  the  law  considers  him  in  any 
trust,  or  in  which  it  demands  from  him  any  account  of  the  credit  of  Falch. 
He  appears  not  to  be  interested  in  any  transaction  between  the  plaintiffs  and 
Falch,  nor  to  have  colluded  with  them;  but  he  knowingly  asserted  a  false- 
hood by  saying  that  Falch  might  be  safelj  entrusted  with  the  goods,  and 
given  credit  to,  for  the  purpose  of  inducing  the  plaintiffs  to  trust  him  with 
them,  by  which  the  plaintiffs  lost  the  value  of  the  goods.  Then  this  is  an  action 
against  the  defendant  for  making  a  false  affirmation,  or  telling  a  lie,  respect- 
ing the  the  credit  of  a  third  person,  with  intent  to  deceive,  by  which  the 
third  person  was  damnified;  and  for  the  damages  suffered,  the  plaintiffs 
contend  that  the  defendant  is  answerable  in  an  action  upon  the  case.  It  is 
admitted,  that  the  action  is  new  in  point  of  precedent:  but  it  is  insisted  that 
the  law  recognises  principles  on  which  it  may  be  supported.  The  principle 
on  which  it  is  contended  to  lie  is,  that  wherever  deceit  or  falsehood  is  prac- 
tised to  the  detriment  of  another,  the  law  will  give  redress.  This  proposi- 
tion I  controvert;  and  shall  endeavour  to  show,  that  in  everij  case  where 
deceit  or  falsehood  is  practised  to  the  detriment  of  another,  the  law  will  not 
give  redress;  and  I  say  that  by  the  law,  as  it  now  stands,  no  action  lies  against 
any  person  standing  in  the  predicament  of  this  defendant  for  the  false  affir- 
mation stated  in  the  declaration.  If  the  action  can  be  supported,  it  must  be 
upon  the  ground,  that  there  exists  in  this  case,  what  the  law  deems  damnum 
cum  i»jnri(i.  If  it  does,  I  admit  that  the  action  lies;  and  I  admit  that,  upon 
the  verdict  found,  the  plaintiffs  appear  to  have  been  damnified.  But  whether 
thei-e  has  been  injuria,  a  wrong,  a  tort,  for  which  an  action  lies,  is  matter  of 
law.     The  tort  complained  of  is  the  false  affirmation  made  with  intent  to 
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deceive ;  and  it  is  said  to  be  an  action  upon  the  case  analogous   to  the  old 
writ  of  deceit.     When  this  was  first  argued  at  the  bar,  on  the  motion  for  a 
new  trial,  I  confess  I  thought  *it  reasonable  that  the  action  should     ^ro  -i 
lie :  but,  on  looking  into  the  old  books   for  oases  in  which  the  old  L      ''  -^ 
action  of  deceit  has  been  maintained  upon  the  false  affirmation  of  the  defen- 
dant, I  have  changed  my  opinion.    The  cases  on  this  head  are  brought  toge- 
ther in  Bro.  tit.  Deceit,  pi.  29,  and  in  Fitz.  Abr.     I  have  likewise  looked 
into  Danvers,  Kitchins,  and  Comyns,  and  I  have  not  met  with  any  case  of 
an  action  upon  a  false  affirmation,  except  against  a  party  to  a  contract^  and 
where  there  is  a  j^romise,  either  express  or  implied,  that  the  fact  is  true, 
which  is  misrepresented  :  and  no  other  case  has  been  cited  at  the  bar.    Then 
if  no  such  case  has  ever  existed,  it  furnishes  a  strong  objection  against  the 
action,  which  is  brought  for  the  first  time,  for  a  supposed  injury  which  has 
been  daily  committed  for  centuries  past;   for  I  believe  there  has  been  no 
time  when  men  have  not  been  constantly  damnified  by  the  fraudulent  mis- 
representations of  others  :  and  if  such  an  action  would  have  lain,  there  cer- 
tainly has  been,  and  will  be,  a  plentiful  source  of  litigation,  of  which  the 
public  are  not  hitherto  aware.     A  variety  of  cases  may  be  put : — Suppose  a 
man  recommends  an  estate  to  another,  as  knowing  it  to  be  of  greater  value 
than  it  is;  when  the  purchaser  has  bought  it,  he  discovers  the  defect,  and 
sells  the  estate  for  less  than   he  gave  ;   why  may  not  an  action  be  brought 
for  the  loss,  upon  any  principle  that  will  support  this  action  ?    And  yet  such 
an  action  has  never  been  attempted.      Or,  suppose  a  person   present  at  the 
sale  of  a  horse  asserts  that  he  was  his  horse,  and  that  he  knows  him  to  be 
sound  and  sure-footed,  when  in  fact  the  horse  is  neither  one  nor  the  other ; 
according  to  the   principle  contended  for  by  the  plaintiffs,  an  action   lies 
against  the  person  present  as  well  as  the  seller ;   and  the  purchaser  has  two 
securities.      And  even  in  this  very  case,  if  the  action  lies,  the  plaintiffs  will 
stand  in  a  peculiarly  fortunate  predicament,  for   they  will  then   have  the 
responsibility  both  of  Falch  and  the  defendant.    And  they  will  be  in  a  better 
situation  than  they  would  have  been,  if,  in  the  conversation   that   passed 
between   them   and  the  defendant,  instead  of  asserting   that  Falch  might 
safely  be  trusted,  the  defendant  had  said,   "  If  he  do  not  pay  for  the  goods, 
I  will ;"  for  then  undoubtedly  an  action  would  not  have   lain  against  the 
defendant.     Other  and  stronger  eases  may  be   put  of  actions   that  must 
necessarily  spring  out  *of  any  principle  upon  which  this  can  be  sup-      ^rf  -, 
ported,  and  yet  which  were  never  thought  of  till  the  present  action   L         J 
was  brought.     Upon  what   principle  is  this  act  said   to  be  an  injury?     The 
plaintiffs  say,  on  the  ground  that,  when  the  question  was  asked,  the  defend- 
dant  was  bound  to  tell  the  truth.     There  are  cases,  I  admit,  where  a  man  is 
bound  not  to  misrepresent,  but  to  tell  the  truth ;   but  no  such  case  has  been 
cited,  except  in  the  case  oi  cmitracts ;  and  all  the  cases  of  deceit  for  misin- 
formation may,  it  seems  to  me,  be  turned  into  actions  of  assumpsit.      And 
so  far  from  a  person  being  bound,  in  a  case  like   the   present,  to  tell  the 
truth,  the  books  supply  me  with  a  variety  of  cases  in  which  even   the  con- 
tracting party  is  not  liable  for  a  misrepresentation.      There  are  cases  of  two 
sorts,  in  which,  though  a  man  is  deceived,  he  can  maintain  no  action.     Tiie 
first  class  of  cases  (though  not  analogous  to  the  present)  is,  where  the  affir- 
mation is  that  the  thing  sold  has  not  a  defect  which  is  a  visible  one  :  there 


136  smith's   leading  cases. 

the  imposition,  the  fraudulent  intent,  is  admitted,  but  it  is  no  tort.f  The 
second  head  of  cases  is,  where  the  aflBrmation  is  (what  is  called  in  some  of 
the  books)  a  nude  assertion ;  such  as  the  party  deceived  may  exercise  his  own 
judgment  upon;  as  where  it  is  a  matter  of  opinion,  where  he  may  make 
inquiries  into  the  truth  of  the  assertion,  and  it  becomes  his  own  fault  from 
laches  that  he  is  deceived.  1  Eo.  Abr.  101 ;  Yelv.  20;  1  Sid.  146;  Cro.  Jac. 
386;  Bay  ley  v.  Merrel.  In  Harvey  v.  Young,  Yelv.  20,  J.  S.,  who  had  a  term 
for  years,  affirmed  to  J.  J),  that  the  term  was  worth  150?.  to  be  sold,  upon 
which  J.  D.  gave  150?.,  and  afterwards  could  not  get  more  than  100?. 
for  it,  and  then  brought  his  action ;  and  it  was  alleged  that  this  matter 
did  not  prove  any  fraud,  for  it  was  only  a  naked  assertion  that  the  term 
was  worth  so  much,  and  it  was  the  plaintiff's  folly  to  give  credit  to 
such  assertion.  J3ut  if  the  defendant  had  warranted  the  term  of  such  a 
value  to  be  sold,  and  upon  that  the  plaintiff  had  bought  it,  it  would  have 
been  otherwise;  for  the  warranty  given  by  the  defendant  is  a  matter  to 
induce  confidence  and  trust  in  the  plaintiff.  This  case,  and  the  passage  in 
1  Ro.  Abr.  101,  are  recognized  in  1  Sid.  146.  How,  then,  are  the  cases? 
None  exist,  in  which  such  an  action  as  the  present  has  been  brought;  none, 
in  which  any  principle  applicable  to  the  present  case  has  been  laid  down  to 
„  n  pro'^e  that  it  will  lie — not  even  a  dictum.  *But  from  the  cases  cited, 
L  -■  some  principles  may  be  extracted  to  show  that  it  cannot  be  sustain- 
ed :  1st,  That  what  is  fraud,  which  will  support  an  action,  is  matter  of  law  ; 
2dly,  That  in  every  case  of  a  fraudulent  misrepresentation  attended  with 
damaffe,  an  action  will  not  lie,  even  between  contracting  parties  ;  3dly,  That 
if  the  assertion  be  a  nude  assertion,  it  is  that  sort  of  misrepresentation,  the 
truth  of  which  does  not  lie  merely  in  the  knowledge  of  the  defendant,  but 
may  be  inquired  into,  and  the  plaintiff  is  bound  so  to  do  ;  and  he  cannot 
recover  a  damage  which  he  has  suffered  by  his  laches.  Then  let  us  consider 
how  far  the  facts  of  the  case  come  within  the  last  of  these  principles.  The 
misrepresentation  stated  in  the  declaration  is  respecting  the  credit  of  Falch ; 
the  defendant  asserted  that  the  plaintiff's  might  safely  give  him  credit : 
but  credit  to  which  a  man  is  entitled  is  matter  of  judgment  and  opinion^  on 
which  different  men  might  form  different  opinions,  and  upon  which  the  plaintiffs 
might  form  their  own :  to  mislead  which  no  fact  to  prove  the  good  credit  of 
Falch  is  falsely  asserted.  It  seems  to  me,  therefore,  that  any  assertion 
relative  to  credit,  especially  where  the  party  making  it  has  no  interest,  nor 
is  in  any  collusion  with  the  person  respecting  whose  credit  the  assertion  is 
made,  is  like  the  case  in  Yelverton  respecting  the  value  of  the  term.  But 
at  any  rate  it  is  not  an  assertion  of  a  fact  peculiarly  in  the  knowledge  of  the 
defendant.  Whether  Falch  deserved  credit  depended  on  the  opinion  of 
many ;  for  credit  exists  on  the  good  opinion  of  many.  Respecting  this, 
the  plaintiffs  might  have  inquired  of  others,  who  knew  as  much  as  the 
defendant ;  it  was  their  fault  that  they  did  not,  and  they  have  suffered 
damage  by  their  own  laches.  It  was  owing  to  their  own  gross  negligence 
that  they  gave  credence  to  the  assertion  of  the  defendant,  without  taking 
pains  to  satisfy  themselves  that  that  assertion  was  founded  in  fact,  as  in  the 
case  of  Bayley  v.  Merrel.     I  am  therefore  of  opinion,  that  this  action  is  as 

t  See  Margetson  v.  Wright,   7  Bingh.  60.3 ;  8  Bingh.  457;  3  BI.  Comm.  166;  Dyer  v. 
Ha-grave,  10  Ves.  507. 
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novel  in  principle  as  it  is  in  precedent,  that  it  is  against  the  principles  to  be 
collected  from  analogous  cases,  and  consequently  that  it  cannot  be  main- 
tained. 

BnUer,  J.       The  foundation  of  this  action  is  fraud  and  deceit  in  the 
defendant,  and  damage  to  the  plaintiffs.     And  the  question  is,  Whether  an 
action  thus  founded  can  be  sustained  in  a  court  of  law  ?      Fraud   without 
damage,  or   *damage  without  fraud,  gives  no  cause  of  action;  but  pjjE^i  -i 
where  these  two  concur,  an  action  lies.     Per  Croke,  J.,  3  Bulst.  95.  L        -' 
But  it  is  contended,  that  this  was  a  bare  naked  lie  ;  that,  as  no  eolluision 
with  Falch   is  charged,  it   does  not  amount  to  a  fraud :  and,  if  there  were 
any  fraud,  the   nature  of    it  is  not  stated.       And  it  was  supposed  by  the 
counsel  who  originally  made    the   motion,  that  no   action  could  be   main- 
tained,  unless    the    defendant  who     made  this    false    assertion,  had     an 
interest  in  so  doing.     I   agree   that  an  action  cannot  be   supported    for 
telling  a  bare  naked  lie ;   but  that  I  define  to  be,    saying   a  thing  which 
is  false,  knowing  or  not  knowing  it  to  be  so,  and  without  any  design  to 
injure,    cheat,    or  deceive    another    person.       Every   deceit    comprehends 
a    lie;    but  a    deceit  is  more    than  a  lie,   on  account  of    the  view    with 
which  it  is  practised,  its  being  coupled  with  some  dealing,  and  the  injury 
which  it  is  calculated  to  occasion,  and  does  occasion,  to  another  person.     De- 
ceit is  a  very  extensive  head  in  the  law ;  and  it    .vill  be  proper  to  take   a 
short  view  of  some  of  the  cases  which  have  existed  on  the  subject,  to  see 
how  far  the  courts  have  gone,  and  what  are  the  principles  upon  which  they 
have  decided.     I  lay  out   of  the  question  the  case  in  2  Cro.  196,  and  all 
other  cases  which  relate  to  freehold  interests  in  lands ;  for  they  go  on  the 
special  reason  that  the  seller  cannot  have  them  without  title,  and  the  buyer 
is  at  his  peril  to  see  it.     But  the  cases  cited  on  the  part  of  the   defendant 
deserving  notice,  are,  Yelv.  20 ;  Garth.  90  ;  Salk.  210.     The  first  of  these 
has  been  fully  stated  by  my  brother  Grose:  but  it  is  to  be  observed  that  the 
book  does  not  affect  to  give  the  reasons  on  which  the  Court  delivered  their 
judgment;  but  it  is  a  case  quoted  by  counsel  at  the  bar,  who  mentions  what 
was  alleged  by  counsel  in  the  other  case.     If  the  court  went  on  a  distinction 
between  the  words  warranty  and  affirmation,  the  case  is  not  law  :  for  it  was 
rightly  held  by  Holt,  C.  J.,  in  the  subsequent  cases,  and  has  been  uniformly 
adopted  ever  since,  that  an  affirmation  at  the  time  of  a  sale  is  a  warranty, 
provided  it  appear  on  evidence  to  have  been  so  intended. f     But  the  true 
ground  of  that  determination  was,  that  the  assertion  was  of  mere  matter  of 
judgment  and  opinion  ;  of  a  matter  of  which  the  defendant  had  no  particular 
knowledge,  but  of  which  many  men  will  be  of  many  minds,  and  which  is 
often  governed  by  whim  and  caprice.     Judgment  or  opinion,  in  such  case, 
*implies  no  knowledge.     And  here  this  case  differs  materially  from     ^.p^-,  ., 
that  in  Yelverton  :  my  brother  Grose  considers  this    assertion  as  L 
mere  matter  of  opinion  only  ;  but  I  differ  from  him  in  that  respect ;  for  it  is 
stated  on  this  record,  that  the  defendant  knew  that  the  fact  was  false.     The 
case  in  Yelv.  admits,  that  if  there  had  been  fraud,  it  would  have  been  other- 
wise.    The  case  of  Crosse  v.  Gardner,  Carth.  90,  was  upon  an  affirmation 
that  oxen,  which  the  defendant  had  in  his  possession,  and  sold  to  the  plain- 
tiff, were  his,  when  in  truth  they  belonged  to  another  person.     The  objec- 

(+)  See  Power  v.  Barham,  4  Ad.  &  Ell.  473,  and  antr,  p.  17,  in  nota. 
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tion  against  the  action  was,  that  the  declaration  neither  stated  that  the  de- 
fendant deceitfully  sold  them,  nor  that  he  knew  them  to  be  the  property  of 
another  person  ;  and  a  man  may  bo  mistaken  in  his  property  and  right  to  a 
thing  icitliout  anj  fraud  or  ill  intent.  Ex  concea-iis,  therefore,  if  there  were 
fraud  or  deceit,  the  action  would  lie  j  and  knowledge  of  the  falsehood  of  the 
thing  asserted  is  fraud  and  deceit.  But  notwitlistanding  these  objections, 
the  court  held  that  the  action  lay,  because  the  plaintiff  had  no  means  of 
knowing  to  whom  the  property  belonged  but  only  by  the  possession.  And 
in  Cro.  Jac.  474,  it  was  held,  that  affirming  them  to  be  his,  knowing  them 
to  be  a  stranger's,  is  the  offence,  and  cause  of  action.  The  case  of  Medina 
V.  Stoughton,(a)  in  the  point  of  decision,  is  the  same  as  Crosse  v.  Gardner: 
but  there  is  an  obiter  dictum  of  Holt,  C.  J-,  that,  where  the  seller  of  a  per- 
sonal thing  is  out  of  possession,  it  is  otherwise,  for  there  may  be  room  to 
question  the  seller's  title,  and  caveat  emptor  in  such  case  to  have  an  express 
warranty  or  a  good  title.  This  distinction  by  Holt  is  not  mentioned  by  Lord 
Raym.  593,  who  reports  the  same  case :  and  if  an  affirmation  at  the  time  of 
sale  be  a  warranty,  I  cannot  feel  a  distinction  between  the  vendor's  being  in 
or  out  of  possession.  The  thing  is  bought  of  him  and  in  consequence  of  his 
assertion  :  and,  if  there  be  any  difference,  it  seems  to  me  that  the  case  is 
strongest  against  the  vendor  when  he  is  out  of  possession,  because  then  the 
vendee  has  nothing  but  the  warranty  to  rely  on.  These  cases  then  are  so  far 
from  being  authorities  against  the  present  action,  that  they  show  that,  if 
there  be  fraud  or  deceit,  the  action  will  lie;  and  that  knowledge  of  the  false- 
hood of  the  thing  asserted  is  fraud  and  deceit.  Collusion  then  is  not  neces- 
sary to  constitute  fraud.  In  the  case  of  a  conspiracy,  there  must  be  a  collu- 
r  *9Sk  1  ^^^'^  between  two  *or  more  to  support  an  indictment :  but,  if  one 
L  -•  man  alone  be  guilty  of  an  offence,  which,  if  practised  by  two,  would 
be  the  subject  of  an  indictment  for  a  conspiracy,  he  is  civilly  liable  in  an 
action  for  reparation  of  damages  at  the  suit  of  the  person  injured.  That 
knowledge  of  the  falsehood  of  the  thing  asserted  constitutes  fraud  though 
there  be  no  collusion,  is  further  proved  by  the  case  of  Risney  v.  Selby, 
Salk.  211,  where,  upon  a  treaty  for  the  purchase  of  a  house,  the  defendant 
fraudulently  affirmed  that  the  rent  was  30^.  per  annum,  when  it  was  only 
201.  2)cr  annum,  and  the  plaintiff  had  his  judgment;  for  the  value  of  the 
rent  is  a  matter  which  lies  in  the  private  knowledge  of  the  landlord  and 
tenant,  and  if  they  affirm  the  rent  to  be  more  than  it  is,  the  purchaser  is 
cheated,  and  ought  to  have  a  remedy  for  it.  No  collusion  was  there  stated, 
nor  does  it  appear  that  the  tenant  was  ever  asked  a  question  about  the  rent, 
and  yet  the  purchaser  might  have  applied  to  him  for  information ;  but  the 
judgment  proceeded  wholly  upon  the  ground  that  the  defendant  knew  that 
what  he  asserted  was  false.  And  by  the  words  of  the  book  it  seems  that,  if 
the  tenant  had  said  the  same  thing,  he  also  would  have  been  liable  to  an 
action.  If  so,  that  would  be  an  answer  to  the  objection,  that  the  defendant 
in  this  ease  had  no  interest  in  the  assertion  which  he  made.  But  I  shall 
not  leave  this  point  on  the  dictum  or  inference  which  may  be  collected  from 
that  case.  If  A.  by  fraud  and  deceit  cheat  B.  out  of  1000?.,  it  makes  no 
difference  to  B.  whether  A.,  or  any  other  person,  pockets  that  1000?.  He 
has  lost  his  money,  and  if  he  can  fix  fraud  upon  A.,  reason  seems   to  say 

(a)  Salk.  210. 


PASLEY     V.    FREEMAN.  139 

that  he  has  a  right  to  seek  satisfaction  against  him.  Authorities  are  not 
wanting  on  this  point.  1  Roll.  Abr.  91,  pi.  7.  If  the  vendor  affirm  that 
the  goods  are  the  goods  of  a  stranger,  his  friend,  and  that  he  had  authority 
from  him  to  sell  them,  and  upon  that  B.  buy  them,  when  in  truth  they  are 
the  goods  of  another,  yet  if  he  sell  them  fraudulently  and  falsely  on  this  pre- 
tence of  authority,  though  he  do  not  warrant  them,  and  though  it  be  not 
averred  that  he  sold  them  knowing  them  to  be  the  goods  of  the  stranger,  yet 
B.  shall  have  an  action  for  this  deceit.  It  is  not  clear  from  this  case,  whe- 
ther the  fraud  consisted  in  having  no  authority  from  his  friend,  or  in  know- 
ing that  the  goods  belonged  to  another  person  :  what  is  said  at  the  end  of 
the  case  only  proves  that  *falsely  and  frcmdidently  are  equivalent  ^,p ,  _. 
to  knowingly.  If  the  first  were  the  fact  in  the  case — namely,  that  L  -I 
he  had  no  authority — the  case  does  not  apply  to  this  point  j  but  if  he  had 
an  authority  from  his  friend,  whatever  the  goods  were  sold  for  his  friend 
was  entitled  to,  and  he  had  no  interest  in  them.  But,  however  that  might 
be,  the  next  case  admits  of  no  doubt.  For  in  1  Ro.  Abr.  100,  pi.  1,  it  was 
held,  that  if  a  man  acknowledge  a  fine  in  my  name,  or  acknowledge  a  judg- 
ment in  an  action  in  my  name,  of  my  land,  this  shall  bind  me  for  ever ; 
and  therefore  I  may  have  a  writ  of  deceit  against  him  who  acknowledged  it ; 
so  if  a  man  acknowledge  a  recognizance,  statute-merchant,  or  staple.  There 
is  no  foundation  for  supposing  that  in  that  case  the  person  acknowledging 
the  tine  or  judgment  was  the  same  person  to  whom  it  was  so  acknowledged. 
If  that  had  been  necessary,  it  would  have  been  so  stated ;  but  if  it  were  not 
so,  he  who  acknowledged  the  fine  had  no  interest  in  it.  Again,  in  1  Ro. 
Abr.  95,  1.  25,  it  is  said,  if  my  servant  lease  my  land  to  another  for  years, 
reserving  a  rent  to  me,  and  to  persuade  the  lessee  to  accept  it,,  he  promise 
that  he  shall  enjoy  the  land  without  incumbrances;  it  the  land  be  incum- 
bered, &c.  the  lessee  may  have  an  action  on  the  case  against  my  servant, 
because  he  made  an  express  warranty.  Here  then  is  a  case  in  which  the 
party  had  no  interest  whatever.  The  same  case  is  reported  in  Cro.  Jac. 
425,  but  no  notice  is  taken  of  this  point;  probably  because  the  reporter 
thought  it  immaterial  whether  the  warranty  be  by  the  master  or  servant. 
And  if  the  warranty  be  made  at  the  time  of  the  sale,  or  before  the  sale,  and 
the  sale  is  upon  the  faith  of  the  warranty,  I  can  see  no  distinction  between 
the  cases.  The  gist  of  the  action  is  fraud  and  deceit,  and  if  that  fraud  and 
deceit  can  be  fixed  by  evidence  on  one  who  had  no  interest  in  his  iniquity, 
it  proves  his  malice  to  be  the  greater.  But  it  was  objected  to  this  declara- 
tion, that  if  there  were  any  fraud,  the  nature  of  it  is  not  stated ;  to  this  the 
declaration  itself  is  so  direct  an  answer,  that  the  case  admits  of  no  other. 
The  fraud  is,  that  the  defendant  procured  the  plaintiffs  to  sell  goods  on 
credit  to  one  whom  they  would  not  otherwise  have  trusted,  by  asserting  that 
which  he  knew  to  be  false.  Here  then  is  the  fraud,  and  the  means  by 
which  it  was  committed ;  and  it  was  done  with  a  view  to  enrich  Falch  by 
impoverishing  the  plaintiffs,  *or,  in  other  words,  by  cheating  the 


plaintiffs  out  of  their  goods.     The  cases  which  I  have  stated,  and 


[*65] 


Sid.  146,  and  1  Keb.  522,  prove  that  the  declaration  states  more  than  is 
necessary;  ior  fraudulent er  \iii\\o\xt  sciens,  or  sciens  vfithont  frmididenter, 
would  be  sufficient  to  support  the  action. 

But,  as  Mr.  J.  Twisden  said  in  that  case,  the  fraud  must  be  proved.     The 
assertion  alone  will  not  maintain  the  action ;  but  the  plaintiff  must  go  on  to 
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prove  that  it  was  false,  and  that  the  defendant  knew  it  to  be  so:  by  what 
means  that  proof  is  to  be  made  out  in  evidence  need  not  be  stated  in  the  decla- 
ration. Some  general  arguments  were  urged  at  the  bar,  to  show  that  mis- 
chiefs and  inconveniences  would  arise  if  this  action  were  sustained  :  for  if 
a  man,  who  is  asked  a  question  respecting  another's  responsibility,  hesitate, 
or  is  silent,  he  blasts  the  character  of  the  tradesman ;  and  if  he  say  that  he 
is  insolvent,  he  may  not  be  able  to  prove  it.  But  let  us  see  what  is  con- 
tended for  J  it  is  nothing  less  than  that  a  man  may  assert  that  which  he 
knows  to  be  false,  and  thereby  do  an  everlasting  injury  to  his  neighbour, 
and  yet  not  to  be  answerable  for  it.  This  is  as  repugnant  to  law  as  it  is  to 
morality.  Then  it  is  said,  that  the  plaintiffs  had  no  right  to  ask  the  ques- 
tion of  the  defendant.  But  I  do  not  agree  in  that ;  for  the  plaintiffs  had 
an  interest  in  knowing  what  the  credit  of  Falch  was.  It  was  not  the 
inquiry  of  idle  curiosity,  but  it  was  to  govern  a  very  extensive  concern. 
The  defendant  undoubtedly  had  his  option  to  give  an  answer  to  the 
question,  or  not;  but  if  he  gave  none,  or  said  he  did  not  know,  it  is 
impossible  for  any  court  of  justice  to  adopt  the  possible  inferences  of  a  sus- 
picious mind  as  a  ground  for  grave  judgment.  All  that  is  required  of  a 
person  in  the  defendant's  situation  is,  that  he  should  give  no  answer,  or 
that  if  he  do,  he  shall  answer  according  to  the  truth  as  far  as  he  knows. 
The  reasoning  in  the  case  of  Coggs  v.  Barnard,  which  was  cited  by  the 
plaintiff's  counsel,  is,  I  think,  very  applicable  to  this  part  of  the  case.  If 
the  answer  import  insolvency,  it  is  not  necessary  that  the  defendant  should 
be  able  to  prove  that  insolvency  to  a  jury ;  for  the  law  protects  a  man  in 
giving  that  answer,  if  he  does  it  in  confidence  and  without  malice.  No 
action  can  be  maintained  against  him  for  giving  such  an  answer,  unless 
express  malice  can  be  proved.  From  the  circumstance  of  the  law  giving 
^PP  -,  that  protection,  it  seems  to  *follow,  as  a  necessary  consequence,  that 
L  ^  the  law  not  only  gives  sanction  to  the  question,  but  requires  that, 
if  it  be  answered  at  all,  it  shall  be  answered  honestly.  There  is  a  case  in 
the  books,  which,  though  not  much  to  be  relied  on,  yet  serves  to  show  that 
this  kind  of  conduct  has  never  been  thought  innocent  in  Westminster  Hall. 
In  R.  V.  Gunston,  1  Str.  583,  the  defendant  was  indicted  for  pretending 
that  a  person  of  no  reputation  was  Sir  J.  Thornycraft,  whereby  the  prose- 
cutor was  induced  to  trust  him;  and  the  court  refused  to  grant  a  certiorari, 
unless  a  special  ground  were  laid  for  it.  If  the  assertion  in  that  case  had 
been  wholly  innocent,  the  court  would  not  have  hesitated  a  moment.  How 
indeed  an  indictment  could  be  maintained  for  that,  I  do  not  well  understand  ; 
nor  have  I  learnt  what  became  of  it.-|-  The  objection  to  the  indictment  is, 
that  it  was  merely  a  private  injury  ;  but  that  is  no  answer  to  an  action. 
And  if  a  man  will  wickedly  assert  that  which  he  knows  to  be  false,  and 
thereby  draws  his  neighbour  into  a  heavy  loss,  even  though  it  be  under  the 
specious  pretence  of  serving  his  friend,  I  say  ausis  taLlbus  istls  non  jura 
suhserviunt. 

Jlshurst,  J.  The  objection  in  this  case,  which  is  to  the  third  count  in 
the  declaration,  is,  that  it  contains  only  a  hare  assertion,  and  does  not  state 
that  the  defendant  had  any  interest,  or  that  he  colluded  with  the  other  party 
who  had.      But  I  am  of  opinion  that  the  action  lies,  notvvithstandiug  this 

t  The  indictment,  I  suppose,  mast  have  been  for  conspiracy. 
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objection.     It  seems  to  me  that  the  rule  laid  down  by  Orohc,  J.,  in  Bailey 
V.  Merrell,((/)  is  a  sound  and  solid  principle — namely,  that  fraud  without 
damage,  or  damage  without  fraud,  will   not  found  an  action  ;  but  where 
both  concur,  an  action  will  lie.     The  principle  is  not  denied  by  the  other 
judges,  but  only  the  application  of  it,  because  the  party  injured  there,  who 
was  the  carrier  had  the  means  of  attaining  certain  knowledffe  iu  his  own 
power — namely  by  weighing  the  goods  ;  and  therefore  it  was  a  foolish  cre- 
dulity against  which  the  law  will  not  relieve.  But  that  is  not  the  case  here, 
for  it  is  expressly  charged   that   the  defendant  kneio  of  the  falsity  of  the 
allegation,  and  which  the  jury  have  found  to  be  true;  but  non  constat  that 
the  plaintiifs  knew  it,  or  had  any  means  of  knowing  it,  but  trusted  to  the 
veracity  of  the   defendant.     And  many  reasons  may  occur  why  the  defen- 
dant might  know  that  fact  better  than  the  plaintiffs ;  as  if  there  had  before 
this  event  subsisted  a  partnership  ^between  him  and  Falch,  which  r^n-j-i 
had  been  dissolved ;  but  at  any  rate  it  is  stated  as   a  fact  that   he  L         -• 
knew   it.     It  is  admitted  that  a  fraudulent  affirmation,  when  the  party 
making  it  has  an  interest,  is  a  ground  of  action;  as  in  Risney  v.  Selby,(6) 
which  was  a  false  affirmation  made  to  a  purchaser  as  to  the  rent  of  a  farm 
which  the  defendant  was  in  treaty  to  sell  to  him.     But  it  was  argued   that 
the  action  lies  not,  unless  where  the  party  making  it  has  an  interest,  or  col- 
ludes with  one  who  has.     I  do  not  recollect  that  any  case  was  cited  which 
proves  such  a  position ;  but  if  there  were  any  such  to  be  found,  I  should 
not  hesitate  to  say  that  it  could  not  be  law ;  for  I  have  so  great  a  veneration 
for  the  law  as  to  suppose  that  nothing  can  be  law  which  is  not  founded  in 
common  sense  or  common  honesty.      For  the  gist  of  the  action  is  tJie  injury 
done  to  the  plaintiff,  and  not  whether  the  defendant  meant  to  be  a  gainer  by 
it  :  what  is  it  to  the  plaintiff  whether  the  defendant  was  or  was  not  to  gain 
by  it?  the  injury  to  him  is  the  same.     And  it  should  seem  that  it  ought 
more  emphatically  to  lie  against  him,  as  the  malice  is  more  diabolical,  if  he 
had  not  the  temptation  of  gain.     For  the  same  reason,  it  cannot  be  neces- 
sary that  the  defendant  should  collude  with  one  who  has  an  interest.      But 
if  collusion  were  necessary,  there  seems  all  the  reason  in  the  world  to  sup- 
pose both  interest  and  collusion  from  the  nature  of  the  act ;  for  it  is  to  be 
hoped  that  there  is  not  to  be  found  a  disposition   so  diabolical  as  to  prompt 
any  man  to  injure  another  without  benefiting  himself.     But  it  is  said,  that 
if  this  be  determined  to  be  law,  any  man  may  have  an  action  brought  against 
him  for  telling  a  lie  by  the  crediting  of  which  another  happens  eventually 
to  be  injured.     But  this  consequence  by  no  means  follows  ;   for  in  order  to 
make  it  actionable,  it  must  be  accompanied  with  the  circumstances  averred 
in  this  count,  namely  that  the  defendant,  "  intending  to  deceive  and  defraud 
the  plaintiffs,  did  deceitfully  encourage  and  persuade  them  to  do  the  act,  and 
for  that  purpose  made  the  false  affirmation,  in  consequence  of  which  they 
did  the  act.''    Any  lie  accompanied  with  those  circumstances,  I  should  clearly 
hold  to  be  the  subject  of  an  action  j  but  not  a  mere  lie  thrown  out  at  ran- 
dom without  any  intention  of  hurting  anybody,  but  which  some  person  was 
foolish  enough  to  act  upon  :  for  the  quo  animo  is  a  great  part  of  the  gist  of 
the  action.     Another  argument  which  has  been  made  *use  of  is,      ^^q  -i 
that  this  is  a  new  case,  and  that  there  is  no  precedent  of  such  an  >- 

(o)  3  Bulst.  95.  {I))  Salk.  211. 
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action.  Where  cases  are  new  in  their  principle,  there  I  admit  it  is  neces- 
sary to  have  recourse  to  legislative  interposition  in  order  to  remedy  the 
grievance  ;  but  where  the  case  is  only  new  in  the  instance,  and  the  only 
question  is  upon  the  application  of  a  principle  recognised  in  the  law  to  such 
new  case,  it  will  be  just  as  competent  to  courts  of  justice  to  apply  the  prin- 
ciple to  any  case  which  may  arise  two  centuries  hence  as  it  was  two  cen- 
turies ago ;  if  it  were  not  we  ought  to  blot  out  of  our  law-books  one-fourth 
part  of  the  cases  that  are  to  be  found  in  them.  The  same  objection  might, 
in  my  opinion,  have  been  made  with  much  greater  reason  in  the  case  of 
Coggs  V.  Barnard;  for  there  the  defendant,  so  far  from  meaning  an  injury, 
meant  a  kindness,  though  he  was  not  so  careful  as  he  should  have  been  in  the 
execution  of  what  he  undertook.  And,  indeed,  the  principle  of  the  case 
does  not,  in  my  opinion,  seem  so  clear  as  that  of  the  case  now  before  us,  and 
yet  that  case  has  always  been  received  as  law.  Indeed,  one  great  reason, 
perhaps,  why  this  action  has  never  occurred,  may  be  that  it  is  not  likely 
that  such  a  species  of  fraud  should  be  practised  unless  the  party  is  in  some 
way  interested.  Therefore  I  think  the  rule  for  arresting  the  judgment  ought 
to  be  discharged. 

Lord  Kenyon,  C.  J.  I  am  not  desirous  of  entering  very  fully  into  the 
discussion  of  this  subject,  as  the  argument  comes  to  me  quite  exhausted  by 
what  has  been  said  by  my  brothers.  But  still  I  will  say  a  few  words  as  to 
+he  grounds  upon  which  my  opinion  is  formed.  All  laws  stand  on  the  best 
and  broadest  basis  which  go  to  enforce  moral  and  social  duties,  though 
indeed  it  is  not  every  moral  and  social  duty  the  neglect  of  which  is  the 
ground  of  an  action.  For  there  are  some,  which  are  called  in  the  civil  law 
duties  of  imperfect  obligation,  for  the  enforcing  of  which  no  action  lies. 
There  are  many  cases  where  the  pure  effusion  of  a  good  mind  may  induce 
the  performance  of  particular  duties,  which  yet  cannot  be  enforced  by 
municipal  laws.  But  there  are  certain  duties,  the  non-performance 
of  which  the  jurisprudence  of  this  country  has  made  the  subject  of  a  civil 
action.  And  I  find  it  laid  down  by  the  Lord  C.  B.  Comyns,(a)  that  "an 
action  upon  the  case  for  a  deceit  lies  when  a  man  does  any  deceit  to  the 
r  *fiQ  T  •^^^^g^  *^f  *another."  He  has  not,  indeed,  cited  any  authority  for 
L  J  this  opinion;  but  his  opinion  alone  is  of  great  authority;  since  he 
was  considered  by  his  cotemporaries  as  the  most  able  lawyer  in  Westminster 
Hall.  Let  us,  however,  consider  whether  that  proposition  is  not  supported 
by  the  invariable  principle  in  all  the  cases  on  this  subject.  In  3  Bulstr. 
95,  it  was  held  by  Croke,  J.,  that  "fraud  without  damage,  or  damage  with- 
out fraud,  gives  no  cause  of  action :  but  where  these  two  do  occur,  there  an 
action  lieth."  It  is  true,  as  has  been  already  observed,  that  the  judges  were 
of  opinion  in  that  case  that  the  action  did  not  lie  on  other  grounds.  But 
consider  what  those  grounds  were.  Dodderidge,  J.,  said,  "If  we  shall 
give  way  to  this,  then  every  carrier  would  have  an  action  upon  the 
case :  but  he  shall  not  have  any  action  on  this,  because  it  is  merely  his 
oicn  default  that  he  did  not  weigh  it."  Undoubtedly  where  the  common 
prudence  and  caution  of  man  are  sufficient  to  guard  him,  the  law  will 
not  protect  him  in  his  negligence. -j-  And  in  that  case,  as  reported  in 
Cro.  Jac.  38G,  the  negligence  of  the  plaintiff  himself  was  the  cause  for 

(a)  Com.  Dig.  Tit.  "Action  upon  the  case  for  a  deceit."  A.  1. 

t  On  tliis  principle  depends  Priestley  v.  Fowler,  3  Mee.  «&,  Welsb.  1. 
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•wliicli  the  court  held  that  the  action  was  not  raaintaitiable.  Then  how  does 
the  principle  of  that  case  apply  to  the  present?  There  are  many  situations 
in  life,  and  particularly  in  the  commercial  world,  where  a  man  cannot  by 
any  diligence  inform  himself  of  the  degree  of  credit  which  ought  to  be  given 
to  the  persons  with  whom  he  deals;  in  which  eases  he  must  apply  to  those 
whose  sources  of  intelligence  enable  them  to  give  that  information.  The  law 
of  prudence  leads  him  to  apply  to  them,  and  the  law  of  morality  ought  to 
induce  them  to  give  the  information  required.  In  the  case  of  Bulstrodc,  the 
carrier  might  have  weighed  the  goods  himself;  but  in  this  case  the  plaintiffs 
had  no  means  of  knowing  the  state  of  Falch's  credit,  but  by  an  application 
to  his  neighbours.  The  same  observation  may  be  made  to  the  cases  cited 
by  the  defendant's  counsel  respecting  titles  to  real  property.  For  a  person 
does  not  have  recourse  to  common  conversations  to  know  the  title  of  an 
estate  which  he  is  about  to  purchase:  but  he  may  inspect  the  title-deeds; 
and  he  does  not  use  common  prudence  if  he  rely  on  any  other  security.  In 
the  case  of  Bulstrode,  the  court  seemed  to  consider  that  damnum  and  injuria 
are  the  grounds  of  this  action ;  and  they  all  admitted  that,  if  they  had 
existed  in  that  case,  the  action  would  have  lain  there ;  for  the  rest  of  the 
judges  did  not  *controvert  the  opinion  of  Croke,  J.,  but  denied  the  ^  ^„^  ^ 
application  of  it  to  that  particular  case.  Then  it  was  contended  L  J 
here  that  the  action  cannot  be  maintained  for  telling  a  naked  lie  :  but  that 
proposition  is  to  be  taken  suh  moilo.  If  indeed  no  injury  is  occasioned  by  the 
lie,  it  is  not  actionable ;  but  if  it  be  attended  with  a  damage,  it  then  becomes 
the  subject  of  an  action.  As  calling  a  woman  a  whore,  if  she  sustain  no  damage 
by  it,  is  not  actionable  :  but  if  she  lose  her  marriage  by  it,  then  she  may  re- 
cover satisfaction  in  damages.  But  in  this  case  the  two  grounds  of  the  action 
concur :  here  are  both  the  damnum  et  injuria.  The  plaintiffs  applied  to 
the  defendant,  telling  him  that  they  were  going  to  deal  with  Falch,  and 
desiring  to  be  informed  of  his  credit,  when  the  defendant  fraudulentli/,  and 
knowing  it  to  be  otherwise,  and  luith  a  design  to  deceive  the  plaintiffs,  made 
the  false  affirmation  which  is  stated  on  the  record,  by  which  they  sustained 
a  considerable  damage.  Then  can  a  doubt  be  entertained  for  a  moment  but 
that  this  is  injurious  to  the  plaintiffs  ?  If  this  be  not  an  injury,  I  do  not 
know  how  to  define  the  word.  Then  as  to  the  loss,  this  is  stated  in  the 
declaration,  and  found  by  the  verdict.  Several  of  the  words  stated  in  this 
declaration,  and  particularly  ^^fraxululenter,"  did  not  occur  in  several  of 
the  cases  cited.  It  is  admitted  that  the  defendant's  conduct  was  highly  im- 
moral and  detrimental  to  society.  And  I  am  of  opinion  that  the  action  is 
maintainable,  on  the  grounds  of  deceit  in  the  defendant  and  injury  and  loss 
to  the  plaintiffs. 

Rule  for  arresting  the  judgment  dischari-ed. 


As  to  the  effect  produced  by  this  cele-  from  tlie  cases  of  Foster  v.  Charles,  6 

brated  decision  on  tiie  operation  of  tlie  Bingh.  396;    7  Bingh.   108;  Corbet  v. 

Statute  of  Frauds,  and  by  St.  9  G.  4,  c.  Browne,   8   Bingh.  433;  and   Polhill  v. 

14,  sec.  6    upon  the  class  of  cases  of  Walter,  3  B.  &  Ad.  12"2,  that,  in  order 

which   this  is  the   leading  one,  see  the  to  prove  such   fraud  as  will  sustain  this 

note  to  Chandelor  v.  Lopus,  ante,  vol.  i,  aciion,  it  is  only  nece^^sary  to  siiow  that 

p.  79.     It  is  shown  in  the  same  note  what  the  defendant  asserted  was  false 
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within  his  own  knowledge,  and  occasion- 
ed damage  to  the  plaintiff;  a  point 
which  hud  been  much  mooted  in  Hay- 
craft  V.  Creasy,  2  East,  R.  92.  [See 
Taylor  v.  Ashton,  11  M.  &  W.  401.] 

The  expression  of  opinion  by  the 
court  in  the  principal  case,  that  the  no- 
velty of  the  action  is  no  objection,  tiie 
injury  being  clearly  shown  to  exist,  is 
cited  in  the  note  to  Ashby  v.  White, 
ante,  vol.  i.  131.  [In  Pontifex  v.  Big- 
nold,  3  M.  &  Gr.  63,  the  principle  was 
extended  so  as  to  support  an  action 
against  an  Insurance  Company  for  mis- 
representations as  to  the  mode  in  which 
their  business  was  conducted,  by  whicli 
the  plaintiff  had  been  induced  to  insure.] 
In  the  late  case  of  Langridge  v.  Levy, 
2  Mee.  &  Welsh.  519,  tiie  Court  of  Ex- 
chequer carried  the  principle  of  Pasley 
V.  Freeman  somewhat  further.  It  was 
an  action  for  falsely  and  fraudulently 
warranting  a  gun  to  have  been  made  by 
Nock,  and  to  be  a  good,  safe,  and  secure 
gun,  and  selling  it  as  such  to  the  plain- 
tiff's father, /or  the  use  of  himself  and 
sons ;  one  of  whom  (the  plaintiff)  con- 
fiding in  the  warranty,  used  the  gun, 
whereupon  it  burst,  and  injured  him. 
*The  action  was  held  to  be  main- 
L  '^  -1  tainable.  "  If,"  says  Parke,  B., 
delivering  judgment,  "it  (the  gun)  had 
been  delivered  by  the  defendant  to  the 
plaintiff  for  the  purpose  of  being  used  by 
him,  wi  h  an  accompanying  representa- 
tion to  him,  that  he  might  safely  so  use 
it;  and  the  plaintiff  had  acted  on  the 
faith  of  its  being  true,  and  had  received 
damage  thereby;  then  there  is  no  ques- 
tion but  that  an  action  would  have  lain 
on  the  principle  of  a  numerous  class  of 
cases,  of  which  the  leading  one  is  Pasley 
V,  Freeman,  which  principle  is,  that  a 
mere  naked  falsehood  is  not  enough  to 
give  a  right  of  action  :  but  that  it  is  so 
if  it  be  a  falsehood  told  with  the  inten- 
tion that  it  should  be  acted  on  by  the 
party  injured,  and  that  act  must  produce 
damage  to  him.  If,  instead  of  being 
delivered  to  the  plaintiff  immediately, 
the  instrument  had  been  placed  in  the 
hands  of  a  third  person, /or  the  purpose 
of  being  delivered  to,  and  then  used  by, 
the  plaintiff,  the  like  false  representa- 
tion being  knowingly  made  to  tlie  inter- 
mediate person  to  be  communicated  to 
the  plaintiff,  and  the  plaintiff  had  acted 
upon  it,  there  can  be  no  doubt  but  that 
the  principle  would  equally  apply,  and 
the  plaintiff  would  have  had  his  remedy 
for  liie  deceit,  nor  can  it  make  any  dif- 


ference that  the  third  person  also  was 
intended  by  the  defendant  to  be  deceiv- 
ed ;  nor  does  there  seem  to  be  any  sub- 
stantial distinction  if  the  instrument  he 
delivered  in  order  to  be  so  used  by  the 
plaintiff,  though  it  does  not  appear  that 
the  defendant  intended  the  false  repre- 
sentation itself  to  be  communicated  to 
him.  There  is  a  false  representation 
made  by  the  defendant,  with  a  vieio  that 
the  plaintiff  should  use  the  instrument 
in  a  dangerous  way;  and  unless  the 
representation  had  been  made,  the  dan- 
gerous act  would  never  have  been 
done." 

'I'his  is  a  remarkable  case;  it  affords 
an  instance  in  which  a  party  may  bring 
an  action  for  the  consequences  of  a 
breach  of  contract,  who  was  not  the  con- 
tractee,  and  could  not  have  sued  upon 
the  contract.  It  has  been  approved  and 
acted  upon  in  Philmore  v.  Hood,  5 
Bingh.  N.  C.  97.  [It  has  been  said  that 
it  proceeded  upon  the  ground  of  the  know- 
ledge and  fraud  of  the  defendant,  per 
Alderson,  B.,  in  Winterbottom  v.  Wright, 
10  M.  &  W.  109.  In  that  case  A.  built 
a  coach  for  the  Postmaster-General,  B. 
horsed  it,  and  hired  C.  as  a  coachman  to 
drive  it.  The  coach  broke  down  from 
a  defect  in  the  building,  for  which,  how- 
ever, it  was  held  that  C.  could  not  sue 

A.] 

A  singular  case  has  lately  occurred  in 
the  court  of  E.xchequer,  in  which  the 
majority  of  the  judges  decided  that  a 
contract  made  by  an  agent  in  behalf  of 
his  principal,  and  into  which  the  con- 
tractee  was  induced  to  enter  by  a  repre- 
sentation, which,  though  false  within 
the  knowledge  of  the  principal,  was  not 
so  within  that  of  the  agent,  was  not  void 
on  the  ground  of  fraud ;  for  it  was  ar- 
gued, there  is  no  fraud  in  the  agent, 
since  he  thought  he  was  telling  the 
truth,  nor  any  in  the  principal,  since  he 
did  not  make  the  representation.  Lord 
Abinger,  C.  B.,  thought,  upon  the  other 
handr  that  the  contract  being  procured 
by  misrepresentation  must  be  tainted 
with  legal  if  not  moral  fraud.  The  case 
was  Cornfoot  v.  Fowke,  6  M.  &  W. 
358.  It  is  by  no  means  universally  ad- 
mitted as  law,  and  probably  will  be  here- 
after questioned. 

[Accordingly,  few  cases  have  excited 
more  animated  discussion  :  in  the  course 
of  which  the  question  seems  to  have  been 
— Does  legal,  without  moral  fraud,  in- 
validate a  contract,  or  furnish  ground 
of  action?      In  the   case  of  Fuller  v. 


PASLEY    V.    FREEMAN. 


145 


Wilson,  3  Q.  B.  58,  which  was  an  ac- 
tion on  the  case  for  a  false  representa- 
tion, the  facts  were  assumed  to  raise  the 
question  before  referred  to,  and  the 
Court  of  Queen's  Bench,  in  a  considered 
judgment,  differed  from  the  view  taken 
by  the  majority  of  the  Court  of  Exchequer, 
in  the  case  of  Cornfootv.  Fowke,  adopt- 
ing the  opinion  of  the  Chief  Baron  upon 
that  question.  "Lord  Abinger maintain- 
ed," says  Lord  Denman,  C.  J.,  delivering 
r*71ffll  ^'^^  *judg?Tient  of  the  court,  "and 
•-  J  surely  not  without  reason,  that 
there  was  some  moral  fraud  in  the  con- 
duct of  both, .the  principal  concealing  a 
fact  which  made  his  house  utterly  unfit 
for  the  purpose  for  which  he  was  "letting 
it;  the  agent  stating  a  falsehood,  which, 
of  course,  he  could  not  know  to  be  true, 
even  if  he  believed  it;  we  do  not,  how- 
ever, take  this  ground ;  we  adopt  the 
other  proposition  of  the  Chief  Baron, 
namely,  thai  lohether  there  was  moral 
fraud  or  not,  if  the  purchaser  was 
actually  deceived  in  his  bargain,  the  law 
will  relieve  him  from  it.  We  think  the 
principal  and  his  agent  are  for  this  pur- 
pose completely  identified  ;  and  thai  the 
question  is,  not  what  was  passing  in 
the  mind  of  either,  but  whether  the  pur- 
chaser ivas  in  fact  deceived  by  them,  or 
either  of  them."  The  facts  of  the  case 
were  afterwards,  by  consent  and  leave 
of  the  Court,  stated  in  a  special  verdict, 
and  the  judgment  was  reversed  in  error, 
but  on  a  different  point;  see  the  report, 
3  Q.  B.  68,  &  1009.  Meanwhile,  the 
Court  of  Exchequer,  in  Moens  v.  Hey- 
worth,  10  M.  &  VV.  147  (Lord  Abinger 
still  dissentient),  and  in  Taylor  v.  Ash- 
ton,  11  M.  &  VV.  401,  reiterated  their 
previous  opinion  as  delivered  in  Cornfbot 
v.  Fowke,  whilst  the  Court  of  Queen's 
Bench,  soon  afterwards,  in  the  case  of 
Evans  v.  Collins,  5  Q.  B.  804,  adhered 
to  their  former  judgment  upon  this  ques- 
tion. That  was  an  action  on  the  case 
brought  by  the  plaintiff,  late  Sheriff  of 
London,  against  the  defendants,  attor- 
neys for  one  Power,  who  had  sued  John 
Wright  for  a  debt,  and  obtained  execu- 
tion against  him,  for  falsely  representing 
another  John  Wright  (who  was  then  in 
custody  of  the  plaintiff;,  to  be  the  de- 
fendant in  that  action,  though  they  knew 
the  contrary.  By  which  false  repre- 
sentation, the  defendants  were  induced 
to  detain  the  wrong  person,  who  there- 
upon brought  an  action  against  them, 
and  therein  recovered  (by  way  of  com- 
promise) jSIO,  in  respect  of  the  unlawful 


imprisonment.  To  this  declaration,  Not 
Guilty  was  pleaded ;  and  also,  3rdly, 
That  the  defendants  had  reasonable  and 
probable  cause  to  believe,  and  did  believe 
the  person  whom  tljey  pointed  out,  to  be 
the  real  defendant.  Upon  this  third 
plea  the  defendants  had  a  verdict,  but 
the  Court  held  the  allegation  in  the  de- 
claration of  the  knowledge  of  the  defend- 
ants, as  well  as  the  issue  upon  the  third 
plea,  to  be  immaterial,  and  gave  judg- 
ment for  the  plaintiffs  upon  that  issue, 
non  obstante  veredicto.  Upon  a  writ  of 
error,  however,  the  Exchequer  Chamber 
(5  Q.  B,  820)  held  the  allegation  of  the 
scienter  in  the  declaration  and  the  issue 
on  the  third  plea  to  be  material ;  and, 
distinguishing  the  case  from  that  of 
Humphreys  v.  Pratt,  5  Bligh,  N.  S.  1, 
]54(upon  the  authority  of  which  the  judg- 
ment in  the  court  below  had  partly  pro- 
ceeded), as  being  the  case  of  a  direction 
to  a  mandatory  or  agent,  and  not  a  mere 
^representation,  reversed  the  r  ^-,,,  -, 
decision  of  the  Courtof  Queen's    '-  ^ 

Bench.  See  also,  Shrewsbury  v.  Blount, 
2  M.  &.  G,475;  and  Rawlings  v.  Bell,  1 
C.  B.  9.51,  where  the  Court  of  Common 
Pleas  held  that  injury  caused  by  a  state- 
ment false  in  fact,  but  not  so  to  the  know- 
ledge of  the  party  making  it,  or  made 
with  intent  to  deceive,  would  not  support 
an  action.  In  the  case  of  Ormrod  v. 
Huth,  14  M.  &,  W.  651,  the  Exchequer 
Chamber  again  affirmed  the  same  prin- 
ciple ;  and,  as  the  judges  of  the  Queen's 
Bench  were,  it  is  apprehended,  parties  to 
this  latter  judgment,  the  question  may 
now,  perhaps,  be  considered  as  settled, 
especially  as  in  the  more  recent  case  of 
Barley  v.  Walford,  9  Q.  B.  197,  the 
Court  of  Queen's  Bench  acquiesce  dis- 
tinctly in  the  propriety  of  the  doctrine, 
that  moral  fraud  in  a  representation  is 
essential,  in  order  thereby  to  invalidate 
a  contract,  or  furnish  ground  of  action; 
so  that  the  result  of  the  recent  elabor- 
ate discussion  of  this  subject  would 
seem  to  leave  the  law  very  much  as  it 
was  settled  by  the  principal  case,  and 
that  of  Haycraft  v.  Creasy,  2  East,  92. 
{See  Murray  v.  Mann,  2  Exch.  53S. } 
It  is  not  necessary,  in  order  to  constitute 
moral  fraud  in  a  representation,  that  it 
should  be  false  to  the  knowledge  of  the 
party  making  it;  if  untrue  in  fact,  and 
not  believed  to  be  true  by  the  party 
making  it,  and  made  for  a  fraudulent 
purpose,  it  is  both  a  legal  and  a  moral 
fraud.  See  the  judgment  in  Taylor  v. 
Ashton,  11  M.  &  VV.  415,  (where  at  the 
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7th  line  from  the  bottom  of  page  415,  the  Compton,    5    N.    C.    142;    Railton    v. 

\vord"/rHp"  is  printed  for  "wn/rwe.")  Mathcwt;,   Dom.    Proc     10  CI.    &  Fin. 

{And  see  Jarrett  v.  Kennedy,  6  C.   B.  934;  Hamilton  v.  Watson,  Dom.  Proc. 

319.}     The  doctrine  that  moral  fraud  in  12  CI.  &  Fin.  109. 

a  representation  is  essential  to  invalidate         It  will    be  observed    that   the  above 

a  contract  or  furnish   ground  of  action  discussion  does  not  involve  the  whole  of 

cannot  at  all  be  extended  to  those  cases  the  doctrine  promulgated  by  the  majority 

in  which   the  representation  expressly  of  the  Court  in  Corn  foot  v.  Fowke:  so 

or  impliedly  forms  part  of  the  contract  far  as  that  doctrine  draws  a  distinction 

between  the  parties,  as  cases  of  insur-  between  the  knowledge  of  the  principal 

ance,  or  the  like.     See  the  judgment  of  and  that  of  the  agent,  and  requires  that 

Mr.    Baron    Parke,  in    Moen.s   v.   Hey-  the   fraud  and  the  statement  should  be 

worth,  10  M.  &  W.   1.57;  and  as  to  re-  those  of  the  same  individual,  it  is  still 

presentations  made  by  creditors  to  sure-  doubted,  and  may  give  rise  to  future  dis- 

ties,  whereby  they  are   induced   to  be-  cussion.]  |Cornfoot  v.  Fowke,  is  strongly 

come  such,  or  the  extent  of  their  liability  condemned  in  Fitzsimmons  v.  Joslin,  21 

is,  or  might  be,  increased,  see  Stone  v.  Vermont,  130,  140.} 


"  The  question,  bow  far  merchants  are  responsible  for  the  character  they 
give  each  other,"  sajs  Chief  Justice  Marshall,  in  Eussell  v.  Chirk's 
Executors  and  others,  7  Cranch,  G9,  <<  is  one  of  much  delicacy,  and  of  great 
importance  to  the  commercial  world.  That  a  fraudulent  recommendation, 
(and  a  recommendation  known  at  the  time  to  be  untrue,  would  be  deemed 
fraudulent,)  would  subject  the  person  giving  it,  to  damages  sustained  by 
the  person  trusting  to  it,  seems  now  to  be  generally  admitted.  The  case  of 
Pasley  v.  Freeman,  recognises  and  establishes  this  principle.  Indeed,  if  an 
act,  in  itself  immoral,  in  its  consequences  injurious  to  another,  performed 
for  the  purpose  of  effecting  that  injury,  be  not  cognizable  and  punishable  by 
our  laws,  our  system  of  jurisprudence  is  more  defective  than  has  hitherto 
been  supposed."  But  the  representation,  it  is  there  held,  must  be  fraudu- 
lent :  aud,  therefore,  if  one  merchant  in  introducing  another  by  letter  to  his 
correspondent,  asserts  his  solvency  and  reliability,  he  believing  and  having 
every  reason  to  believe  it,  and  credit  is  thereupon  given  by  the  corres- 
pondent, and  the  person  trusted  soon  after  fails, — this  mere  mistaken  asser- 
tion, alone,  will  not,  by  reason  of  its  positiveness,  render  liable  the  person 
making  it :  because  it  is  understood  among  merchants  that  such  represen- 
tations are  based  on  reputation,  not  private  knowledge,  and  that  they  are 
assertions  of  credit  and  apparent  solidity,  not  actual  funds.  "  In  such  a 
case,  it  is  certainly  incautious  and  indiscreet  to  use  terms  which  imply 
absolute  and  positive  knowledge.  It  may,  perhaps,  be  admitted,  that,  in 
such  a  ease,  fraud  may  be  presumed  on  slighter  evidence  than  would  be 
required  in  a  case  where  a  letter  was  written  with  more  circumspection. 
Yet,  in  such  a  case,  where  the  communication  is  honestly  made,  and  the 
party  making  it  has  no  interest  in  the  transaction,  he  has  never  been  declared 
to  be  responsible  for  its  actual  verity."  We  have,  therefore,  in  this  opinion, 
the  highest  authority  in  American  law,  for  the  soundness  of  the  principle  of 
Pasley  v.  Freeman,  and  of  that  of  Haycraft  v.  Creasy,  2  East,  92  ;  and  the 
remarks  on  the  former  of  these  cases,  wliich,  though  made  in  a  Chancery 
proceeding,  have  reference  to  a  liability  at  law,  are  of  great  value,  in  view 
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of  the  strong  and  settled  distrust  with  which  Lord  Eldon  always  regarded 
the  principle  of  that  case.      See  Evans  v.  'Bickuell,  6  Vesey,  186. 

The  same  principles  are  well   settled  in  New  York,  where  the  subject 
has  been  extensively  and  well  discussed.     In  Upton  v.  Vail,  G  Johnson,  181, 
which  was  an  action  on  the  case  for  falsely  and  deceitfully  reconuuending 
another  as  a  man  of  property,  whereby  he  was  trusted  by  the  plaintiff,  and 
the  debt  lost,  the  case  of  Pasley  v.  Freeman  was  solemnly  aflBrmed ;  and  the 
court,  per  Kent,  C.  J.,  said,  "  That  case  went  not  upon  any  new  ground, 
but  upon  the  application  of  a  principle  of  natural  justice,  long  recognised  in 
the  law,  that  fraud  or  deceit,  accompanied  with  damage,  is  a  good  cause  of 
action.      This  is  as  just  and  permanent  a  principle  as  any  in  our  whole 
jurisprudence."     The  latter  cases   show,  that  in  actions  of  this  kind  for 
fraudulent  affirmations  as  to  the  character  of  another,  fraud  is  the  gist  of 
the  action  :  the  existence  of  it,  is  a  question  of  fact  for  the  jury;  Ward  v. 
Center,  3  id.  271 ;  and  if  there  be  only  misrepresentation,  and  there  be  no 
evidence  of  fraud,  the  plaintiff:"  will  be  nonsuit  5  Young  &  Otis  v.  Covell,  8 
id.  23. — In  Allen  v.  Addington,  7  Wendell,  10,  reviewed  in  the  Court  of 
Errors,  11  id.  375,  the  principle  was  thoroughly  examined,  and  its  sound- 
ness affirmed  by  the  highest  legal  authorities  in  the  state,  with  unwonted 
unanimity.     The  following  points  may  be  regarded  as  established  in  that 
case ; — that,  in  an  action  to  recover  damages  for  fraudulent  representations 
as  to  the  character  and  credit  of  another,  whereby  credit  is  given  to  him, 
and  a  loss  incurred  by  the   plaintiff,  the  declaration  must  allege  that  the 
representation  was  made  icith  an  intention  to  deceive  and  defraud,  and  the 
omission  is  bad  after  verdict,  and  that  allegation  must  be  proved  to  the  sat- 
isfaction of  the  jury : — to  render  such  an  allegation  actionable,  it  must  be 
false,  which  may  consist  either  in  asserting  what  is  felse,  or  in   such  sup- 
pression of  the  truth,  as  causes  a  false  impression,  and  fraudulent,  which 
may  consist  either  in   an  interested  design  on  defendant's  part,  to  benefit 
himself,  or  a  malicious  design  to  injure  the  plaintiff: — the  representation 
must  be  communicated  to  the  plaintiff  or  his  agent,  and  must  be  relied  on, 
and  cause  the  damage ;  but  it  is  not  necessary  that  it  be  the  sole  cause  of 
the  credit  being  given,  provided  that  without  it  the  credit  would  not  have 
been  given :  nor  is  it  necessary  that  the  representation  or  affirmation  should 
have  been  made  without  design  to  defraud  the  plaintiff  specifically;  for,  a 
general  letter  of  credit  or  recommendation  given  to  an  insolvent,  with  intent 
to  defraud  somebody,  is  ground  of  action  to  any  one  trusting  to  it,  and 
damaged  thereby;  though,  if  the  letter  had  been  written  with  intent  to 
defraud  a  particular  person,  and  he  to  whom  it  was  given,  used  it,  without 
the  writer's  consent,   to   defraud  another,   it  was  doubted  by  Chancellor 
Walworth,  whether  this  would  be  actionable,  because  the  writer  was  not 
accessory  to  that  fraud  which  was  committed.     In   this   case  of  Allen  v. 
Addington,  the  letter  of  the  defendant  which  was  the  ground  of  action,  was 
written  to  a  third  person,  and  never  shown  to  the  plaintiff,  but  the  plaintiff 
gave  credit  in  consequence  of  what  that  person  was  induced  by  the  letter  to 
say :  the  design  of  the  defendant  was,  to  have  goods  sold  to  the  party  recom- 
mended, from  which  he  as  a  creditor  might  satisfy  his  own  debt;  and  the 
fraud,  as  in  Ward  v.  Center,  and  Upton  v.  Vail,  was  held  to  consist  mainly 
in  the  suppression  of  the  fact,  that  he  held  judgments  against  the  person 
recommended,  which  the  latter  was  unable  to  satisfy :  it  was  a  case  of  out- 
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rageous  fraud  and  conspiracy. — In  Gallager  &  Mason  v.  Brunei,  6  Cowen, 
346,  it  was  decided  that  tlifi  gravamen  of  an  action  for  a  fraudulent  allega- 
tion, must  be,  an  affirmation  of  a  present,  existing  fact,  wbich  is  known  at 
tbe  time  to  be  false,  by  means  whereof  credit  is  procured  and  injury  in- 
curred :  a  promise  to  do  a  future  act,  though  at  the  time  intended  not  to  be 
performed,  cannot  be  made  the  subject  of  this  action ;  the  suit  must  be  for 
a  breach  of  contract :  therefore,  where  the  plaintiffs  had  sold  to  third  per- 
sons on  the  defendant's  promise  to  indorse  the  notes  of  the  buyers,  it  was 
decided  that  this  action  was  inappropriate,  and  that  the  promise  must  be 
sued  upon :  the  attempt  here  was,  by  changing  the  character  of  the  action, 
to  evade  the  statute  of  frauds. — The  above-cited  cases,  have  reference  to 
affirmations  respecting  the  credit  of  individuals  ;  but  the  general  principle 
appears  to  be  established,  that  any  fraudulent  representation  or  assertion  by 
which  another  is  injured,  is  actionable.  In  Benton  v.  Pratt,  2  Wendell, 
385,  the  facts  were  thus :  S.  and  W.,  who  lived  in  the  town  of  A.,  at  a  dis- 
tance from  the  plaintiff,  agreed  verbally  with  him,  that  they  would  purchase 
a  certain  number  of  swine  from  him,  at  the  market  price,  if  delivered  within 
a  specified  time,  if  they  had  not  previously  been  supplied.  While  the  plain- 
tiff, about  the  time  specified,  was  on  the  way  to  A.  with  the  swine,  he  fell 
in  with  defendant,  who  was  going  to  E.  with  a  drove  of  the  same  animals; 
the  latter,  learning  the  intentions  of  the  plaintiff,  made  such  arrangements 
as  to  get  in  advance  of  him,  and  then  hastened  to  A.,  where  he  offered  his 
swine  to  S.  and  W. ;  they  at  first  declined,  but  by  the  assertions  of  the 
defendant,  or  his  men,  made  in  his  presence,  that  the  plaintiff  was  going  to 
E.,  and  had  given  up  his  contract  with  S.  and  W.,  were  induced  to  pur- 
chase, which  they  would  not  otherwise  have  done  ;  whereby  the  plaintiff  lost 
the  market,  and  was  put  to  considerable  expense  :  the  declaration  alleged 
that  S.  and  W.  would  have  fulfilled  their  agreement  with  the  plaintiff,  but 
for  these  false  representations  of  defendant :  the  jury  having  found  for  the 
plaintiff,  the  court  decided  the  action  to  be  maintainable ;  "  there  is  the 
assertion  on  the  part  of  the  defendant,  of  an  unqualified  falsehood,  with  a 
fraudulent  intent,  as  to  a  present  or  existing  fact,  and  a  direct,  positive  and 
material  injury,  resulting  therefrom  to  the  plaintiff.  This  is  sufficient  to 
maintain  the  action  :"  and  the  court  further  said,  that  it  was  not  material 
whether  the  plaintiff's  contract  with  S.  and  W.  was  binding  on  them,  since 
the  evidence  showed  they  would  actually  have  fulfilled  it,  but  for  the 
defendant's  false  and  fraudulent  representations.  But  this  case  certainly 
goes  very  far. — In  Starr  v.  Bennet,  .5  Hill,  303,  the  declaration  alleged,  that 
the  defendant,  a  deputy  sheriff,  having  made  return  of  a  writ,  was  asked  by 
the  plaintiffs,  whether  the  return  was  made  in  due  form  of  hue,  and  that 
the  defendant,  intending  to  deceive  them,  falsely  represented  that  it  was, 
whereas  it  was  not  so,  but  was  wholly  irregular,  and  the  plaintiffs  confiding 
in  this,  incurred  certain  damage  :  but  on  demurrer,  it  was  adjudged  that 
the  declaration  could  not  be  sustained,  as  the  ftvlse  assertion  was  concerning 
a  matter  of  opinion  or  judgment,  and  therefore  not  actionable;  and  it  was 
said  that  even  if  the  defendant  had  been  questioned,  and  had  answered 
falsely,  about  a  matter  of  fact,  such  as  the  words  of  the  return,  the  state- 
ment would  not  have  been  actionable,  because,  the  return  being  matter  of 
record,  was  open  to  the  inspection  of  every  one,  and  the  plaintiffs  ought  to 
have  examined  for  themselves. — With  regard  to  representations  of  the  value 
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of  real  estate,  a  distinction  has  been  made  between  such  representations 
on  the  part  of  the  vendor,  and  on  the  part  of  a  third  person ;  false  asser- 
tions respecting  the  value  of  land,  are  generally  not  actionable  as  between 
the  vendor  and  vendee ;  (but  see  Van  Epps  v.  Harrison,  5  Hill,  64,  69 ;) 
but  if  made  by  a  third  person  with  intent  to  defraud,  they  are  actionable ; 
Mcdbury  and  others  v.  Watson,  6  Metcalf,  247,  260.  But  fraudulent 
representations,  as  to  boundary  and  quantity,  by  the  vendor,  are  actionable; 
Munroe  v.  Pritchett,  16  Alabama,  785:  see  Whitney  v.  Allaire,  1  Comstock, 
306,  and  Clarke  v.  Baird,  7  Barbour's  S.  Ct.  65. 

In  Massachusetts,  in  Patten  and  another  v.  Gurney  and  another,  17  Mas- 
sachusetts, 182,  the  general  principle  is  recognised  and  asserted,  in  the  very 
able  opinion  of  C.  J.  Parker,  that  "A  false  and  fraudulent  affirmation, 
relative  to  the  credit  and  ability  of  a  person,  to  a  merchant  or  trader,  who 
is  thereby  induced  to  trust  such  person  with  goods,  is  a  sufficient  ground  of 
action  :  although  there  may  have  been  no  dishonest  purpose  of  appropriating 
the  goods  to  the  use  of  the  party  giving  the  recommendation,  or  in  any  other 
■way  deriving  a  benefit  from  the  fraud."  In  this  case,  the  action  was  brought 
by  the  plaintiffs,  partners,  against  the  defendants,  also  partners,  for  fraudu- 
lently affirming  another  to  be  trustworthy,  in  order  tliat  they  might  levy 
on  the  goods  with  which  he  was  trusted,  in  satisfaction  of  debts  owing  by 
him  to  themselves;  the  court  held  that  the  injury  being  to  joint  property, 
the  plaintiffs  might  sue  jointly,  and  as  the  gist  of  the  action  was  the  fraudu- 
lent conduct:  of  the  defendants  they  might  be  sued  jointly;  and  even  if  the 
fraudulent  affirmation  was  the  gist,  the  recommendation  might  well  be  con- 
sidered as  joint  and  united ;  and  see,  to  the  same  effect,  Medbury  and  others 
v.  Watson,  6  Metcalf,  247,  257  ;  and  Stiles  v.  White  and  another,  11  id. 
356.  In  Connecticut,  Wise  v.  Wilcox,  1  Day,  22,  is  an  instance  of  an  action 
brought  for  fraudulently  and  deceitfully  affirming  the  solvency  of  another, 
known  by  the  defendant  to  be  bankrupt,  whereby  property  was  procured 
by  that  person,  which  was  shared  between  himself  and  defendant.  In  Hart 
V.  Tallmadge,  2  id.  381,  an  action  was  sustained  for  fraudulent  declarations 
as  to  the  genuineness  of  a  forged  note,  and  the  means  provided  for  paying  it, 
by  which  the  forger,  a  liable  party,  was  enabled  to  abscond  with  property 
sufficient  to  pay  the  note,  which,  but  for  those  declarations,  would  have  been 
attached  :  and  in  this  case  the  defendant  was  not  benefited  by  the  fraud. 

Although  it  is  generally  stated,  and  especially  by  the  New  York  courts, 
that  fraud  is  the  gist  of  this  action,  yet  it  must  be  understood,  that  legal 
fraud  may  exist,  without  there  being  any  intention  to  injure:  and  on  this 
point,  the  remark  of  Chief  Justice  Marshall,  cited  at  the  beginning  of  this 
note,  that  any  representation  "known  at  the  time  to  be  untrue,  is  deemed 
fraudulent,"  appears  to  be  a  very  accurate  expression  of  the  law.  A  recent 
Massachusetts  case,  brings  the  American  law  to  the  principle  stated  in  the 
fourth  paragraph  of  Mr.  Smith's  note  to  Chandelor  v.  Lopus,  supra,  that 
falsehood,  known  to  be  such,  and  occasioning  damage,  is  actionable.  Lob- 
dell  V.  Baker,  1  Metcalf,  194,  S.  C.  3  id.  469,  was  an  action  on  the  case 
against  the  defendant,  for  fraudulently  procuring  a  minor  to  endorse  a  note, 
and  then  selling  it  to  one  S.,  from  whom  the  plaintiff,  relying  on  the  appa- 
rent validity  of  the  indorsement,  purchased.  From  the  evidence  it  appeared, 
that  if  the  defendant's  design  was  actually  fraudulent  at  the  time  he  pro- 
cured the  indorsement,  a  point  very  doubtful,  he  had  no  fraudulent  design 
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when  he  put  the  note  in  circuhition.  The  judge  having  put  the  case  to  the 
jury  on  the  question  whether  there  was  a  fraudulent  intention  at  the  tiuie 
the  note  was  put  in  circulation,  and  the  jury  having  found  for  defendant,  a 
new  trial  was  granted,  on  the  ground  that  the  fraudulent  procuring  of  the 
indorsement,  and  then  selling  the  note  was  sufficient  to  make  him  liable  : 
and  upon  the  second  trial,  the  judge  having  told  the  jury,  that  though  they 
should  find  that  the  indorsement  was  procured  without  any  actual  intention 
to  deceive,  yet  if  the  defendant  deliberately  put  the  note  in  circulation, 
without  erasing  the  indorsement,  or  noting  that  the  indorser  was  not  liable, 
that  was  fraudulent  in  law,  against  any  one  deceived  by  it:  and  the  jury 
having  found  for  the  plaintiif,  the  ruling  was  approved,  and  judgment  en- 
tered on  the  verdict.  The  court,  in  the  first  case,  state  it  to  be  a  familiar 
principle  of  law,  "  that  where  a  party  affirms  either  that  which  he  knows  to 
be  false,  or  does  not  know  to  be  true,  to  another's  loss  and  his  own  gain,  he 
is  responsible,  in  damages,  for  the  injury  occasioned  by  such  falsehood  : 
this  is  a  very  just  and  reasonable  principle,  and  is  well  established  :"  and 
in  the  second  case,  they  say  that  one  putting  in  circulation  a  note,  bearing 
an  indorsement  in  blank,  does,  by  necessary  implication,  affirm  the  indorser 
to  be  a  person  capable  of  binding  himself  by  an  indorsement :  "  if  he  sup- 
posed the  indorsement  immaterial,  and  believed  the  note  good  without  it,  he 
might  not  be  actuated  by  any  motive  of  gain  to  himself,  or  any  actual  intent 
to  injure  another.  Still  the  fact  remains,  that  he  has  made  a  representation, 
which  to  his  knowledge  is  untrue.  Then  the  principle  applies,  that  if  one 
makes  a  representation  which  is  not  true,  and  another,  acting  upon  the  faith 
of  its  being  true,  is  injured  by  it,  he  has  his  remedy  against  the  party  so 
making  the  false  representation.  Polhill  v.  Walter,  3  B.  &  Ad.  114.  He 
may  not  be  liable  for  vindictive  or  exemplary  damages,  as  in  case  of  fraud 
in  fact ;  but  it  is  a  fraud  in  law,  by  which  another  suffers,  and  for  which 
the  party  suffering  has  a  right  to  look  to  him  for  an  indemnity."  Tryon 
and  others  v.  Whitmarsh,  1  Metcalf,  1,  was  case  for  fraudulently  represent- 
ing a  person  as  entitled  to  credit :  the  court  held,  "that  to  maintain  the 
action,  there  must  be  proof  of  fraud  in  the  defendant,  and  that  if  he  knew 
the  representation  he  made  was  false,  that  would  amount  to  a  legal  fraud, 
although  he  might  have  no  interest  in  the  matter,  and  might  expect  no  ad- 
vantage therefrom  :" — and  that  "  the  question  for  the  jury  was,  whether 
the  defendant  knew  that  the  assertion  or  opinion  contained  in  his  letter  was 
false,  or  that  he  did  not  fully  believe  it  to  be  true ;  or  whether  he  did  not 
conceal  a  material  fact  from  the  knowledge  of  the  plaintiffs,  with  the  in- 
tention to  deceive  them."  The  doctrine  of  this  case  is,  that  a  false  affirma- 
tion, not  believed  to  be  a  ti'ue  one,  or  fraudulent  concealment  of  a  material 
fact,  renders  the  defendant  liable  :  and  it  is  reasonable  that  in  the  former 
case,  the  defendant  should  be  answerable,  for  every  man  is  presumed  to  know 
the  reasonable  effects  of  his  own  conduct,  and  to  intend  them.  In  Kidney 
and  another  v.  Stoddart,  7  Metcalf,  252,  it  is  again  determined  that  a  recom- 
mendation of  one  as  entitled  to  credit,  with  concealment  of  the  fact  that  he 
is  a  minor,  upon  which  credit  is  given  to  him,  is  an  actionable  fraud.  See 
Inhabitants  of  Webster  v.  Larned,  6  Id.  523,  527.  In  Vermont,  in  Ewings 
v.  Calhoun,  7  Vermont,  79,  and  Weeks  v.  Burton,  id.  G7  ;  where  the  prin- 
ciple of  Pasley  v.  Freeman  is  adopted  and  highly  approved  of;  it  is  held, 
that  if  there  be  a  false  representation  of  another's  solvency,  known  to  be 
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sucJi,  and  another  acting  on  the  faith  of  it,  is  damaged,  it  is  actionable.  In 
Lord  V.  Colley  and  others,  6  New  Hampshire,  99,  it  is  decided  in  a  simiLar 
case,  by  Richardson,  C  J.,  that  it  is  not  enough  that  the  representation 
is  false;  it  must  be  fraudulent,  which  is  a  question  for  the  jury  ;  but  it  is 
pretty  clear  from  the  language  of  the  case,  that  what  was  chiefly  regarded 
by  the  Chief  Justice  as  necessary  to  be  proved  was,  the  knoidalyc  that  the 
representation  was  false.  See  Hammatt  v.  Emerson,  27  Maine,  309,  331, 
and  cases  there  cited.  ''  The  ground  of  the  action,"  said  the  court  in  Boyd's 
Executors  v.  Browne,  6  Barr,  310,  316,  ''is  the  deceit  practised  upon  the 
injured  party  ;  and  this  may  be  either  by  the  positive  statement  of  a  false- 
hood, or  the  suppression  of  material  facts,  which  the  inquiring  party  is  en- 
titled to  know.  The  question  always  is,  did  the  defendant  knowingly  falsify, 
or  wilfully  suppress  the  truth,  with  a  view  of  giving  a  third  party  a  credit, 
to  which  he  was  not  entitled.  It  is  not  necessary  there  should  be  collusion 
between  the  party  falsely  recommending  and  him  who  is  recommended ;  nor 
is  it  essential  in  support  of  the  action,  that  either  of  them  intended  to  cheat 
and  defraud  the  trusting  party  at  the  time.  It  is  enough,  if  such  has  been 
the  effect  of  the  falsehood  relied  on.  Misrepresentations  of  this  character 
are  frequently  made  from  inconsiderate  good  nature,  prompting  a  desire  to 
benefit  a  third  person,  and  without  a  view  of  advancing  the  party's  own 
interests.  But  the  motives  by  which  he  was  actuated  do  not  enter  into  the 
inquiry.  If  he  make  representations  productive  of  loss  to  another,  know- 
ing such  representations  to  be  false,  he  is  responsible  as  for  a  fraudulent 
deceit."  But  the  question  of  liability  depends  upon  the  defendant's  since- 
rity of  belief,  and  that  is  a  matter  for  the  jury  :  fraud  cannot  be  presumed 
by  the  court  as  a  legal  inference  from  the  mere  suppression  of  circum- 
stances; Boker  &  Co.  v.  Walker,  2  Harris,  139,  142.  See,  also,  Swazey 
V.  Herr,  1  Jones,  278. 

In  Munroe  v.  Pritchett,  16  Alabama,  785,  which  was  an  action  on  the 
case  by  a  vendee  of  land  against  a  vendor  for  a  false  and  fraudulent  repre- 
sentation as  to  the  boundaries  and  extent  of  the  land  sold,  it  was  decided, 
that  although  the  plaintiff  was  bound  to  show,  that  such  misrepresentations 
were  fraudulently  made,  yet  that  it  is  not  indispensable  that  the  party  mak- 
ing them  should  at  the  time  have  knoicn  them  to  be  false.  It  is  sufficient 
that  he  made  them  recklessly,  not  knowing  them  to  be  true,  and  for  the 
purpose  of  influencing  the  other  party  in  making  the  purchases. 

If  we  pass  by  the  dicta,  and  regard  the  points  actually  decided  in  the 
American  cases,  we  may  find  reason  to  think,  that  the  views  of  Mr.  J.  Grose 
and  Lord  Eldon,  respecting  affirmations  about  the  character  and  credit  of 
another,  are  correct  in  principle,  and  that  they  are  entirely  consistent  with 
the  adjudged  cases  :  for  it  is  pretty  evident,  that  the  gist  of  the  action  in  the 
cases  in  which  a  recovery  has  been  had,  was  not  the  affirmation,  but  the 
wrongful  acts  of  the  defendant,  by  which  the  plaintiff  has  been  damaged; 
or,  as  is  said  by  C.  J.  Parker,  respecting  the  case  of  Patten  et  al.  v.  Gur- 
ney,  et  al.,  "  the  gist  of  this  action  is  the  fraud  practised  upon  the  plaintiffs, 
and  the  affirmation  is  the  means  or  pretence,  by  which  the  fraud  was 
effected."  The  case  of  Allen  v.  Addington,  becomes  perfectly  clear,  if  the 
fraudulent  conduct  and  acts  of  the  defendant  be  regarded  as  the  gist ;  but 
the  reasoning  resorted  to  by  the  judges  there,  in  order  to  sustain  the  action 
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on  the  grouTiil  of  a  fraudulout  affirmation  or  representation,  wlien,  in  fact, 
there  was  nothing  false  alleged,  is  very  artificial  and  complicated. 

The  general  principle,  that  any  fraudulent  conduct  of  another,  which 
occasions  injury  to  the  plaintiff,  is  actionable,  without  regard  to  the  novelty 
of  the  case,  is  well  settled;  Yates  v.  Joyce,  11  Johnson,  136;  Sheldon  v. 
Sheldon's  Executors,  13  id.  220;  Wardell  v.  Fosdick,  id.  325;  Monell  & 
Weller  v.  Golden,  id.  395  ;  Adams  et  al.  v.  Paige  et  al.,  7  Pickering,  542  ; 
Chisolm  V.  Gadsden,  1  Strobhart,  220.  But  in  Lamb  v.  Stone,  11  id.  527, 
where  the  subject  is  considered  with  care,  a  disposition  is  shown  to  limit 
the  use  of  this  extraordinary  action :  and  it  is  decided  that  it  will  lie  only 
where  the  party  injured  has  no  other  remedy.  See  also  Moody  v.  Barton, 
27  Maine,  427,  436. 

H.  B.  T\. 


[^2] 
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MICH.— 34  GEO.  3. 
[REI'ORTED    5    T.    R.    471.] 

If  a  landlord  lease  for  seven  years  by  parol,  and  agree  that  the  tenant  shall  enter 
at  Lady-day  and  quit  at  Candlemas,  though  the  lease  be  void  by  the  statute  of 
frauds  as  to  the  duration  of  the  term,  the  tenant  holds  under  the  terms  of  the 
lease  in  other  respects;  and  therefore,  the  landlord  can  only  put  an  end  to  the 
tenancy  at  Candlemas, 

This  ejectment  was  on  the  demise  of  T.  Rigge,  guardian  of  H.  and  M. 
Rigge,  infants.  At  the  trial  at  the  last  assizes  at  York,  before  the  Lord 
Chief  Baron,  it  appeared  that,  in  January,  1790,  Wilkinson,  as  agent  for  the 
lessor  of  the  plaintiff,  let  the  farm  in  question,  called  Hague's  Farm,  to  the 
defendant  for  seven  years,  by  parol.  The  defendant  was  to  enter  when  the 
former  tenant  quitted,  namely  on  the  land  at  old  Lady-day,  and  the  house  on 
the  25th  of  May  following;  and  he  was  to  quit  at  Candlemas.  The  defen- 
dant entered  accordingly,  and  paid  rent.  A  notice  to  quit  at  Lady-day  last 
was  served  on  the  22d  of  September,  1792.  It  was  also  proved  that  both 
the  daughters  of  the  lessor  of  the  plaintiff  were  above  fourteen. 

The  defendant's  counsel  objected,  first,  that  the  notice  to  quit  was  insuffi- 
cient ;  the  holding  being  from  Candlemas,  and  the  notice  requiring  the 
defendant  to  quit  at  Lady-day  :  2ndly,  That  the  lessor  of  the  plaintiff  claimed 
as  guardian  in  socage  to  his  daughters,  who  were  both  above  the  age  of 
fourteen.     And  the  plaintiff  was  non-suited. 

Chamhre,  on  a  former  day,  obtained  a  rule,  calling  on  the  defendant  to 
show  cause  why  this  nonsuit  should  not  be  set  aside.     As  to  the  first  objec- 
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tion,  he  said,  this  was  a  holding  from  Lady-day,  and,  that,  therefore,  the 
notice  to  quit  was  *regular ;  and  as  to  the  second,  he  produced  an  ^-q  -, 
affidavit,  in  which  it  was  stated,  that  one  of  the  daughters  of  the  L  J 
lessor  of  the  plaintiff  was  under  fourteen  years  of  age. 

CocJcell,  Serjeant,  and  Walton,  were  now  to  have  shown  cause  against  the 
rule;  but 

.  Lcno,  Chambre  and  Barrow,  were  desired  to  answer  the  first  objection  ; 
as  to  which  they  argued,  that  as  that  agreement  for  seven  years  was  void  by 
the  Statute  of  Frauds,  it  being  by  parol,  the  defendant  must  be  considered 
as  tenant  from  year  to  year,  that  year  commencing  at  Lady-day  when  he 
entered ;  and  that  consequently  the  notice  to  quit  at  Lady-day,  served  more 
than  half  a  year  before,  was  regular. 

Lord  Kenyon,  Ch.  J. — Though  the  agreement  be  void  by  the  Statute  of 
Frauds  as  to  the  duration  of  the  lease,  it  must  regulate  the  terms  on  which 
the  tenancy  subsists  in  other  respects,  as  to  the  rent,  the  time  of  the  year 
when  the  tenant  is  to  quit,  &c.  So  where  a  tenant  holds  over  after  the  ex- 
piration of  his  term,  without  having  entered  into  any  new  contract,  he  holds 
upon  the  former  terms.  Now,  in  this  case,  it  was  agreed  that  the  defendant 
should  quit  at  Candlemas;  and  though  the  agreement  is  void  as  to  the 
number  of  years  for  which  the  defendant  was  to  hold,  if  the  lessor  chose 
to  determine  the  tenancy  before  the  expiration  of  the  seven  years,  he  can 
only  put  an  end  to  it  at  Candlemas. 

Rule  discharged. 


See  Richardson  v.  Gifford,  1 

N.  C.  850. 


Ad.  &  Ell.  52  ;  Beale  v.  Sanders,  3  Bingh. 


,  [If  a  party  occupy  and  pay  rent  under 
an  agreement  for  a  term,  then,  although 
such  agreement  may  not  operate  to  create 
the  proposed  term,  either  in  consequence 
of  its  not  amounting  to  a  lease,  as  in 
Richardson  v.  Gilford,  or  not  being  a  good 
execution  of  a  power,  as  in  Beale  v.  San- 
ders, yet  the  party  so  occupying  is  consi- 
dered as  holding  upon  all  the  terms  of  the 
agreement  applicable  to  a  tenancy  from 
year  to  year,  such  as  the  obligation  to 
repair,  and  the  like.  See  Richardson  v. 
Gilford,  and  Beale  v.  Sanders.  So  in 
Doe  d.  Thompson  v.  Arney,  12  A.  &  E. 
476,  where  a  party  entered,  and  paid 
rent  under  an  agreement  for  a  future 
lease  for  years,  which  was  to  contain  a 
covenant  not  to  take  successive  crops  of 
corn,  with  a  condition  of  re-entry  for 
breach  of  covenants,  it  was  held,  that 
ejectment  might  be  brought  upon  suc- 
cessive crops  of  corn  being  taken  by  the 
tenant;  see  also  Doe  d.  Oldershaw  v. 
Breach,  6  Esp.  106.  In  Pistor  v.  Cator, 
Vol.  ii.—ll 


9  M.  &  W.  315,  a  tenant  entered  copy- 
hold under  an  agreement  for  a  lease,  as 
soon  as  the  lorcVs  license  could  be  ob' 
tained,  in  which  he  was  to  covenant  to 
repair.  No  license  ever  was  obtained, 
or  lease  made,  yet  held  that  he  was 
bound  to  repair.  This  seems  a  strong 
case.  There  is  this  peculiarity,  how- 
ever, in  the  tenancy  created  by  payment 
of  rent  after  entry  under  an  agreement 
for  a  lease,  that  although  it  is  considered 
a  tenancy  from  year  to  year  during  the 
continuance  of  the  term  proposed  to  be 
granted  by  the  lease,  and  can  only  be 
put  an  end  to  by  the  landlord  after  the 
usual  notice,  Chapman  v.  Towner,  6  M. 
&  W.  100;  yet  it  is  determined  at  the 
expiration  of  that  term,  without  any  no- 
tice to  quit.  Doe  d.  Tilt  v.  Stratton,  4 
Bingh.  446  ;  and  see  Berrey  v.  Lindley, 
3  M.  &  Gr.  511. 

The  liability  of  a  party  holding  over 
after  the  expiration  of  a  tenancy  by 
agreement,   is  rather  a  matter  of  evi- 
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dence  than  of  law  ;  and  although  Lord 
Kenyon  in  the  principal  case,  and  Lord 
Eilenboroiigh  in  Digby  v  Atkinson,  4 
Camp.  178,  aeem  to  lay  down  the  rule  as 
one  of  law,  yet  in  all  the  more  recent 
cases  upon  the  subject,  the  existence  of 
any  tenancy  in  the  party  holding  over, 
(beyond  a  tenancy  at  sufferance,  which 
exists,  by  law,  in  every  case  where  a 
person  holds  over  by  wrong  after  the  de- 
termination of  a  rightful  estate,  but 
which  imports  no  privity  between  the 
landlord  and  tenant,  Co.  Litt.  576,  2706, 
271a,)  as  well  as  the  terms  upon  which 
such  tenancy  exists,  have  been  consi- 
dered as  questions  for  the  jury :  the  con- 
struction of  any  written  agreement,  and 
the  applicability  of  its  terms  to  a  tenan- 
cy from  year  to  year,  being  for  the  deci- 
sion of  the  court.  See  the  remarks  of 
Lord  Denman,  C.  J.,  and  Littledale,  J.,  in 
.lohnson  v.  The  Churchwardens  of  St. 
Peter,  Hereford,  4  A.  &  E.  525  :  see 
also  Jones  v.  Shears,  4  A.  &  E.  832 ; 
Algar  V.  Watson,  Car.  &  Marsh.  494; 
and  The  Mayor  of  Thetford  v.  Tyler,  8 
Q,.  B.  95,  in  vvhicli  case  Mr.  Justice 
VVigiitman  says,  "  When  a  party  is  al- 
lowed lo  hold  over  after  the  expiration  of 
a  tenancy  by  agreement,  the  terms  on 


which  he  continues  to  occupy  are  mat- 
ter of  evidence  rather  than  of  law."  The 
law,  it  is  apprehended,  does  not  infer 
any  particular  contract  from  the  mere 
fact  of  entry  under  an  agreement  for  a 
future  *lease,  or  a  holding  over  r^~.,  -, 
after  the  expiration  of  a  past  ■-  -■ 
agreement,  per  Lord  Abinger,  C.  B., 
Waring  v.  King,  8  M.  «Sz,  W.  575.  See 
also  Jenner  v.  Clegg,  1  M.  &  R.  217; 
Jones  V.  Shears,  4  A.  &.  E.  832 ;  Chap- 
man v.  Towner,  6  M.  &  W.  104,  per 
Parke,  B. ;  Riseley  v.  Ryle,  11  M.  & 
W.  16;  and  The  Mayor  of  Thetford  v. 
Tyler,  8  Q.  B.  95.  But  where  the  party 
so  occupying  pays  rent  according  to  the 
terms  of  the  agreement,  eitiior  past  or 
future,  and  thereby  becomes  tenant  from 
year  to  year,  the  inference  is  irresistible, 
in  the  absence  of  anything  to  show  a 
different  understanding,  that  the  parties 
intend  the  occupation  to  continue  upon 
such  of  the  terms  of  the  agreement  as 
are  applicable  to  such  a  tenancy;  and 
this  is  probably  all  that  was  intended 
by  Lord  Kenyon  in  the  principal  case, 
and  by  Lord  Ellenborough  in  Digby  v. 
Atkinson.  See  the  note  to  the  next 
case.] 


[^4] 


*CLAYTON    V.    BLAKEY. 


MICH.— 39  G.  3. 
[REPORTED    8    T.    R.    3.] 

Though  by  the  Statute  of  Frauds  it  is  enacted  that  all  leases  by  parol,  for  more 
than  three  years,  shall  have  ihe  effect  of  estates  at  will  only,  such  lease  may  be 
made  to  enure  as  a  tenancy  from  year  to  year. 

This  was  an  action  against  a  tenant  for  double  rent,  for  holding  over  after 
the  expiration  of  his  term,  and  a  regular  notice  to  quit.  The  first  count  of 
the  declaration  stated  a  holding  under  a  certain  term,  determinable  on  the 
12th  of  May  then  past;  and  other  counts  stated  a  holding  from  year  to 
year,  determinable  at  the  same  period.     It  appeared  in   evidence,  that  the 
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defendant  had  held  the  premises  for  two  or  three  years,  under  a  parol  demise 
for  twenty-one  years  from  the  day  mentioned,  to  which  the  notice  to  quit 
referred ;  and  the  Statute  of  Frauds  directing  that  any  lease  for  more  than 
three  years,  not  reduced  into  writing,  shall  operate  only  as  a  tenancy  at  will, 
it  was  contended,  at  the  trial,  at  the  last  assizes  for  Northumberland,  that 
the  holding  should  have  been  stated  according  lo  the  legal  operation  of  it, 
as  a  tenancy  at  will ;  and  as  there  was  no  count  adapted  to  that  statement, 
that  the  plaintiff  ought  to  be  nonsuited.  Rooke,  J.,  however,  considering 
that  it  amounted  to  a  tenancy  from  year  to  year  to  3'ear,  overruled  the  objec- 
tion, and  the  plaintiff  obtained  a  verdict. 

Wood  now  moved  to  set  aside  the  verdict,  on  the  ground  of  a  misdirec- 
tion, relying  upon  the  positive  words  of  the  statute. 

Lord  Kenyon,  C.  J. — The  direction  was  right,  for  such  a  holding  now 
operates  as  a  tenancy  from  year  to  year.  *The  meaning  of  the  r  ^•^^-^ 
statute  was,  that  such  an  agreement  should  not  operate  as  a  term  ;  ^  -I 
but  what  was  then  considered  as  a  tenancy  at  will  has  since  been  properly 
construed  to  enure  as  a  tenancy  from  year  to  year. 

Per  Curiam.  Eule  refused. 


Thesk  two  cases,  although  loudly  im- 
pugned by  Mr.  Watkins,  in  his  able 
little  treatise  on  Conveyancing,  have 
never  since  been  invalidated  by  judicial 
decision.  Nor  does  either  of  them  seem 
inconsistent  with  the  Statute  of  Frauds. 
That  statute  enacts,  in  sec.  1,  "That  all 
leases,  estates,  interests  of  freehold,  or 
terms  of  years,  or  any  uncertain  interest 
of,  in,  to,  or  out  of,  any  messuages, 
manors,  lands,  tenements,  or  heredita- 
ments, made  or  created  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in 
writing  and  signed  by  the  parties  so 
making  and  creating  the  same,  or  their 
agents  thereunto  lawfully  authorised  by 
writing,  shall  have  the  force  and  effect 
of  leases  or  estates  at  will  only,  and 
shall  not  either  in  law  or  equity  be 
deemed  or  taken  to  have  any  other  or 
greater  force  or  effect,  any  consideration 
for  making  such  parol  leases  to  the  con- 
trary notwithstanding." 

Sec.  2.  "  Except,  nevertheless,  all 
leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof,  where- 
upon the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  to  two- 
third  parts  at  least  of  the  value  of  the 
thing  demised." 

Now  it  is  clear,  that  the  words  of 
these  sections  are  satisfied   by  holding, 


that  a  parol  demise  for  more  than  three 
years,  creates,  in  the  first  instance,  an 
estate  at  will,  strictly  so  called,  which 
estate  at  will,  when  once  created,  may, 
like  any  other  estate  at  will,  be  changed 
into  a  tenancy  from  year  to  year,  by 
payment  of  rent,  or  other  circumstances 
indicative  of  an  intention  to  create  such 
yearly  tenancy  :  and  this  perhaps  is  all 
which  was  decided  by  the  two  cases  in 
the  text,  for,  in  Doe  v.  Bell,  we  are  ex- 
pressly told,  that  the  defendant  had  paid 
rent:  and  though,  in  Clayton  v.  Blakey, 
there  is  no  express  mention  of  rent  hav- 
ing been  paid,  yet,  as  the  tenant  had  been 
in  possession  for  three  years,  and  that, 
under  a  rent,  (for  the  action  5was  for 
double  rent,)  it  is  more  than  probable 
that  some  payment  of  rent  had  taken 
place  during  that  period.  Indeed,  to 
deny  to  such  a  payment  the  effect 
of  creating  a  tenancy  from  year  to 
year,  in  cases  where  the  letting  was 
by  parol  for  more  than  three  years, 
would  be  to  contravene,  rather  than 
obey,  the  enactment  of  the  Statute  of 
Frauds,  since  that  act  evidently  means 
that  such  a  parol  lease  shall  enure  in 
every  respect  as  a  lease  at  will.  Now 
one  of  the  incidents  of  a  lease  at  will  is 
its  convertibility,  by  payment  of  rent, 
into  a  tenancy  from  year  to  year.     See 


156 

/ 


SMITHS     LEADING     CASE  S. 


Doe  V.  Wellrr.  7  T.  11.  478;  Roe  v. 
V.  Kees,  2  Bl.  1171;  and  see  7  Bmoli. 
458,  ubi,  per  Tiiidal,  C.  J.,  ''If  a  party 
enters  and  pay?,  or  promi-es  to  pay,  a 
rent  certain,  or  settles  it  in  account, 
(see  Cox  v.  Bent,  f)  Bingh.  185,)  a  new 
agreement  may  be  presumed,  under 
which  tiie  landlord  may  have  a  right  to 
distrain."  But  the  decisions  (it  is  be- 
lieved) have  not  gone  so  I'ar  as  to  esta- 
blish, that  a  parol  lease  for  more  thnn 
three  years  at  a  fixed  rent  will,  without 
nny  other  circumstance,  create  an  inte- 
rest from  year  to  year,  so  as  to  give  the 
tenant  a  right  to  enter  indefeasible  ex- 
cept by  six  months'  notice  ending  with 
the  expiration  of  the  year.  Such  a  con- 
struction would,  perhaps,  be  incompati- 
ble with  the  strict  letter  of  the  Statute 
of  Frauds;  nor  (it  is  believed)  has  it 
ever  been  held,  that  a  parol  demise  for 
more  than  three  years,  at  a  fixed  rent, 
even  when  coupled  with  the  lessee's 
entry  under  it,  will,  before  payment  or 
acknowledgment  in  account  of  any  part 
of  the  rent  reserved,  have  the  effect  of 
rendering  him  tenant  from  year  to  year. 
Indeed  tlie  contrary  appears  involved  in 
the  late  case  of  Doidge  v.  Bowers,  2 
Wee.  &i  Welsh.  365,  where  three  per- 
sons entered  under  a  lease  lor  seven 
years,  not  signed  by  the  lessor,  and, 
[-.^^p-,  therefore,  inoperative  *under  the 
L  '  'J  Statute  of  Frauds:  payments  of 
rent  were  made;  but  not  bemg  shown 
to  have  been  with  the  assent  of  one  of 
the  three,  it  was  held,  that,  as  against 
her,  there  was  no  evidence  of  a  tenancy 
from  year  to  year,  she  not  having  re- 
sided a  year  on  the  pren)ises;  Parke,  B., 
s.iying,  "  Under  the  original  contract 
no  demise  could  be  created,  but  a  tnere 
tenancy  at  will.  Then,  in  order  to  con- 
stitute a  new  tenancy,  it  must  be  shown, 
that  all  the  three  parties  agreed  to  vary 
it  by  a  new  contract  for  a  tenancy  from 
year  to  year."  See  Denn  v.  Fearnside, 
1  Wii.s."l76;  Goodtitle  v.  Herbert,  4  'i'. 
IJ.  CiBO. 

'i'enancies  from  year  to  year  seem  to 
have  owed  their  origin  to  the  prevalence 
of  a  strong  and  very  natural  feeling  of 
the  justice  and  good  policy  of  allowing 
a  tenant  who  has  sowed,  to  reap.  'J'his 
feeling  manifested  itself  during  the  ear- 
liest ages  of  our  law  in  the  doctrine  of 
eiiiblenientf-,  which  entitled  a  tenant  at 
will  to  the  crops  he  had  sowed,  and  gave 
him  free  ingress  and  egress  to  reap  and 
carry  tliem,  after  the  determination  of 
his  tenancy  by  the  landlord.     (See  Litt. 


sec.  G^,  and  the  Commentary )  Now 
the  land  could  have  been  but  of  very 
little  value  to  the  landlord  while  covered 
with  crops  belonging  to  his  late  tenant, 
and  subject  to  such  a  right  of  entry  ; 
and  to  give  those  crops  and  that  right  of 
entry  to  a  tenant  at  will  was  in  Effect 
to  say  that  his  enjoyment  of  the  land 
should  not  be  put  an  end  to  by  the  de- 
termination of  the  landlord's  will  re- 
specting his  estate  in  it.  But  people 
were  apt  to  confound  the  di^-tiiiction  be- 
tween the  right  to  the  enjoyment  and 
the  right  to  the  estate ;  and  seeing  that 
the  landlord  could  not  arbitrarily  put  an 
end  to  the  former,  they  concluded  that 
he  was  similarly  restrained  as  to  the 
latter.  "  So  long  ago,"  says  Lord  Ken- 
yon,  in  Doe  d.  Martin  v.  Walts,  7  T.  R. 
85,  "as  the  time  of  the  year-books,  it 
was  held  that  a  general  occupation  was 
an  occupation  from  year  to  year,  and 
that  the  tenant  could  not  be  turned  out 
of  possession -without  «  reasonable  no- 
tice to  quity  The  pas.«age  in  the  year- 
books referred  to  by  his  lordship  is  13 
Hen.  8,  15  b,  ubi,  per  Wilby,  "  Si  le 
lessor  ne  done  a  luy  gurnir  devant  le 
demy  an  il  justifiera  in  aider  an  el  is- 
sint  de  an  in  an.''''  And  it  was  better 
for  the  lessor  himself  to  establish  this 
custom,  since  a  late  tenant  at  will  enti- 
tled to  emblements  would  have  had  the 
whole  profits  of  the  land,  from  the  de- 
termination of  the  will  till  the  harvest- 
ing of  the  crops,  without  paying  any 
rent  for  it;  whereas  the  tenant  from 
year  to  year  pays  rent  until  the  day  on 
which  he  quits  the  premises.  It  is  now 
well  settled,  that  the  reasonable  notice 
to  quit  to  which  the  tenant  is  entitled, 
is  half-a-year's  notice,  ending  with  the 
period  at  which  his  tenancy  commenced. 
Doe  V.  Porter,  3  T.  R.  13. 

There  is  no  doubt,  however,  that  a 
tenancy  at  will,  strictly  speaking,  may 
still  be  created;  Ball  v.  Cullimore,  5 
Tyrwh.  753.  It  may  be  so  by  express 
words,  Richardson  v.  Langridge,  4 
Taunt.  128;  Cudlip  v.  Rundle,  4  IMod. 
9;  R.  V.  Fillongley,  Cald.  5(i9.  [Uoe 
d.  Basto  V.  (:ox,"'l2  Q.  B.  122.]  A  per- 
son who  holds  rent  free  by  the  permis- 
sion of  the  owner  is  a  tenant  at  will.  R. 
V.  Collett,  Russ.  &  Ry.  C.  C.  498;  ex. 
gr.,  a  minister  placed  in  possession  by 
trustees  for  the  congregation.  Doe  v. 
Jones,  10  B.  &  C.  7lH;  vide  tamen  Wil- 
kinson v.  Malin,  2  Tyrwh.  544.  So  a 
person  entering-  under  an  agreement  to 
purchase,  or  for  a  lease,  and  who  has  not 
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pai.l  rent.  See  ReiriiHrt  v.  Porter,  7 
Bnxrh.  451;  Doe  v.  Miller,  5  C.  &,  I', 
5U5;  [liiseley  v.  Ryle,  11  M.  &  vV. 
IH] ;  akhoiigh  he  has  piid  intfresl.  Dn'- 
(i.  Tomos  V.  Chainberlaine,  5  M.  &  VV. 
14.  rfi-e  Howard  v.  Shaw,  8  M.  &  VV. 
119.  On  payment  of  rent,  however,  he 
becomes  tenant  from  year  to  year.  Mann 
V.  Lovejoy,  R.  &  M.  ,'3')5.  See  Saun- 
ders V.  MusgTove,  6  B.  &  C.  52 1;  Chap- 
man V.  Towner,  6  M.  &  VV.  lOU.  [Pro- 
vided that  he  pays  it  (oith  reference  to  a 
yearly  tenancy;  for,  us  Baron  Parke 
observes,  in  Braitluvaite  v.  Hitchcock, 
10  M.  &  W.  497,  "although  the  law 
is  clearly  settled  that  where  there  has 
been  an  agreement  for  a  lease,  and 
an     occupation    without     payment    of 


[*76a] 


*rent,  the  occupier  is  a  mere  ten- 


ant at  will,  yet  it  has  been  held, 
that  if  he  subsequently  pays  rent  under 
that  agreement  he  thereby  becomes 
tenant  from  year  to  year.  Payment  of 
rent,  indeed,  must  be  understood  to  mean 
payment  with  reference  to  a  yearly 
holding;  for  in  Richardson  v.  Lang- 
ridge,  a  party  who  had  paid  rent  under 
an  agreement  of  this  description,  but  had 
not  paid  it  with  reference  to  a  year,  or 
any  aliquot  part  of  a  year,  was  held, 
nevertheless,  to  be  a  tenant  at  will 
only."  See  also  the  judgment  of  the 
same  learned  judge  in  Doe  d.  Hull  v. 
Wood,  14  M.  &  W,  687 ;  and  the  reason 
is,  because  the  payment  of  rent  by  the 
occupier,  with  reference  to  a  yearly 
holding,  and  the  receipt  of  it  by  the 
landlord,  is  evidence  of  the  intention  of 
the  parties  that  a  yearly  tenancy  should 
be  created.  It  is  however,  only  evi- 
dence; and  although  in  the  absence  of 
other  circumstances,  showing  a  contrary 
intention,  it  would  be  deemed  conclusive, 
yet  where  it  appears  the  parties  do  not 
intend  it  to  have  that  effect,  the  tenancy 
at  will  remains  unaffected  by  it;  thus  in 
the  case  of  Doe  d.  Basto  v.  Cox,  11  Q. 
B.  122,  where  ejectment  was  brought  by 
B.  R.  &  M.,  mortgagees,  against  the  de- 
fendant, mortgagor,  the  mortgage  deed 
contained  the  following  clause,  "And 
the  said  W.  Cox  hereby  agrees  to  be- 
come tenant  to  the  said  B.  E.  &  M. 
henceforth  during  their  will  and  plea- 
sure, at  and  after  the  rate  of  £25  6s.  per 
year,  payable  quarterly,  on  the  18th  of 
September,  18th  of  December,  18th  of 
March,  and  18th  of  Juno:"  the  defendant 
having  made  default  in  payment  of  the 
instalments  of  the  mortgage  money  and 
rent,  the  lessors  distrained  for  four  quar- 


ters' rent;  afterwards  they  gave  a 
week's  notice  to  quit  and  brought  ejocl- 
menl.  It  was  contended  on  behalf  of 
the  defiMiJant  that  he  was,  under  tlie 
circumstances,  tenant  from  year  to  year, 
and  that  a  six  months'  notice  was  requi- 
site ;  the  letirned  judge  (Mr.  .Justice 
Coltman)  however  decided,  that  the  de- 
fendant continued  tenant  at  will,  and 
that  the  notice  was  sutScieut.  The 
Court  of  Queen's  Bench  was  clearly  of 
opinion  that  he  was  right,  and  refused  a 
rule  for  a  new  trial.]  It  has  already 
been  sliown  in  the  notes  to  Keech  v. 
Hall,  that  there  are  certain  cases  in 
which  a  mortgagor  in  possession  becomes 
tenant  at  will  to  the  mortgagee.  [A 
vendor  who  remains  in  possession  after 
having  conveyed,  is  not  tenant  at  will  to 
the  vendee,  'I'ew  v.  Jones,  13  M.  &  W. 
13,  because  he  is  not  in  possession  ne-  , 
cessanly  by  the  consent  of  the  vendee;  ' 
but  it  may  perhaps  be  laid  down,  that 
wherever  a  person  is  in  possession  of 
land,  in  which  he  has  no  freehold  estate, 
nor  tenancy  for  any  certain  term,  ami 
which  he  nevertheless  holds  by  the  con- 
sent of  the  true  owner,  that  pei-son  is 
ten&nt  at  will,  and  as  such  is  liable  to 
pay  for  his  occupation,  if  bene-  r^-nj-i 
ficial,  *Ibbs  v.  Richardson,  9  A.  L  '""J 
«Sz,  E.  849;  Howard  v.  Shaw,  8  M.  &, 
VV.  119;  unless  there  be  a  stipulation 
that  he  shall  occupy  rent  free.  See  pef 
Alderson,  B.,  in  Howard  v.  Shaw,  and 
Winterbottom  v.  Ingham,  7  Q.  B.  611, 
in  which  case  it  was  held  that  a  party 
remaining  in  possession  under  a  contract 
for  purchase  which  ultimately  fails  for 
want  of  title,  is  not  liable  to  pay  for  such 
occupation,  though  it  be  found  to  be  ben- 
eficial, up  to  the  time  of  the  determina- 
tion of  the  contract ; — secus  if  he  remain 
after  such  determination,  Howard  v. 
Shaw.] 

On  account  of  the  peculiar  origin  of  a 
tenancy  from  year  to  year,  and  its  being 
still  in  contemplation  of  law  a  tenancy 
at  will,  it  seems  to  have  been  thought 
by  three  judges,  in  Doe  v.  Wells,  It)  A. 
&  E.  427,  that  it  would  be  possible  to 
put  an  end  to  it  by  the  parol  consent  uf 
both  parties,  such  parol  consent  not  ope- 
rating as  a  disclaimer,  which  cannot  be 
by  mere  words,  nor  as  a  surrender  which 
would  be  opposed  to  the  Statute  of 
Frauds,  but  as  a  determination  of  the 
toill  of  both  parties.  [But  until  deter- 
mined, the  tenancy  from  year  to  year  is 
a  term  which  will  pass  to  the  personal 
representative,  Doe  d.  Hull  v.  Wood,  14 
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M.  &  W.  GS2.  So  tenant  from  year  to  dared  in  covenant  for  non-repair,  pur- 
year,  deinii-ing  from  year  to  year,  or  for  suant  to  tlie  terms  of  the  sub-lease.  It 
a  term  of  years,  has  a  reversion  which  was  held  that  the  plaintiff,  if  he  could 
enables  him  to  distrain,  Curtis  v.  Whee-  not  in  pleading  describe  his  interest  as 
ler.  Woo.  &  M.  493,  and  see  Oxley  v.  an  absolute  term  for  thirty-four  years, 
James,  13  M.  &  W.  209,  where  tenant  (which  however  semble  he  could  after 
from  year  to  year  having  demised  for  its  expiration)  might  clearly  allege  it  to 
thirty-four  years  to  the  plaintiff,  who  be  a  tenancy  for  thirty-four  years  "  pro- 
sub-lct  for  eighteen  years  and  a  quarter  vided  the  tenancy  from  year  to  year 
to  the  defendant,  agiinst  whom  he  de-  should  so  long  continue."] 


Where  one  part  of  a  contract  is  invalidated  by  the  statute  of  frauds,  or 
by  any  other  express  enactment,  the  whole  is  rendered  invalid.  Vol.  1, 
page  378.  But  the  section  of  that  statute,  now  under  consideration,  merely 
declares,  that  the  contract  of  lease  shall  have  no  greater  effect,  than  that  of 
creating  a  tenancy  at  will.  Of  course,  as  the  end  of  the  contract  is  modi- 
tied,  not  destroyed,  it  is  entirely  consistent  with  principle,  that  the  terms 
under  which  the  tenancy  shall  subsist,  should  be,  as  far  as  possible,  those 
agreed  on  by  the  parties.  This  view  of  the  law,  seems  to  have  been  gene- 
rally adopted  in  the  United  Sta],cs.  Schuyler  v.  Legget,  2  Cowen,  660  ; 
The  People  v.  Rickert,  8  Cowen,  227  j  Edwards  v.  Coleman,  4  Wendell, 
480  ;  3  Mctcalf,  350.  Thus,  in  Schuyler  v.  Leggett,  where  a  party  entered 
and  took  possession,  under  a  parol  demise,  for  a  term  greater  than  three 
years,  it  was  held  that  a  tenancy  was  created,  governed  by  the  terms  of  the 
demise,  in  all  respects,  save  to  duration. 

By  the  terms  of  the  statute,  a  parol  lease  for  a  longer  term  than  three 
years,  or  a  written  lease,  by  an  agent  acting  under  a  parol  authority,  cannot 
operate  in  itself  as  any  thing  more  than  a  lease  at  will ;  Porter  v.  Gordon, 
5  Yerger,  100.  But  the  tenure  thus  created,  may,  like  all  other  tenancies 
at  will,  be  expanded  by  circumstances  into  a  tenancy  from  year  to  year, 
subject  to  the  provisions  of  the  original  lease.  Thus,  it  was  held  in 
McDowell  v.  Simpson,  3  Watts,  135,  that  where  an  agent  acting  under  a 
parol  authority,  demised  land,  in  writing,  for  seven  years,  the  demise  took 
effect  as  a  mere  lease  at  will,  which  on  the  entrance  of  the  tenant,  and  the 
payment  and  acceptance  of  a  yearly  rent,  subsequently  grew  into  a  lease 
from  year  to  year,  but  that  it  could  not  have  any  further  or  greater  opera- 
tion.    The  law  was  held  the  same  way  in  The  People  v.  Rickert,  8  Cowen, 

227. 

The  statute  of  frauds,  as  re-enacted  in  Massachusetts,  restricts  all  leases 
by  parol,  to  mere  leases  at  will,  without  excepting  those  for  a  term  not  ex- 
ceeding three  years.  This  change  in  the  law,  has  led  the  courts  to  decide, 
not  only  that  a  parol  demise  for  a  term  certain,  creates  a  mere  tenancy  at 
will,  but  as  it  would  seem,  that  the  tenancy  thus  created  cannot  be  enlarged 
into  a  lease  from  year  to  year,  by  the  entry  of  the  tenant  and  the  payment 
of  rent ;  Ellis  v.  Paige,  1  Pickering,  45 ;  Hollis  v.  Paul,  3  Metcalf,  551 ; 
Kelly  V.  Waite,  12  id.  300. 

The  same  point  has  been  decided  under  the  Revised  Statutes  of  Maine, 
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which  are  similar  in  this  this  respect  to  those  of  Massachusetts ;  Davis  v. 
Thompson,  13  Maine,  214.  The  reasoning  on  which  these  cases  proceed,  is 
conclusive  against  the  creation  of  any  greater  interest  in  land,  than  at  will, 
by  parol,  but  not  equally  so,  if  intended  to  negative  the  conversion  of  such  a 
tenancy  into  a  tenancy  from  year  to  year,  by  the  entry  of  the  tenant  and  the 
acceptance  of  rent  by  the  landlord.  The  invalidity  of  the  contract  under 
which  a  tenant  enters,  instead  of  interfering  with  the  growth  of  the  latter 
form  of  tenancy,  only  tends  to  produce  it,  by  removing  the  barrier  of  posi- 
tive agreement,  and  leaving  the  law  to  put  its  own  construction  on  the  acts 
of  the  parties.  Thus,  it  was  held  by  the  Supreme  Court  of  Pennsylvania, 
in  McDowell  v.  Simpson,  that  even  if  the  agent  by  whom  the  land  was 
leased,  had  exceeded  his  authority,  the  payment  of  rent  by  the  tenant,  and 
its  acceptance  by  the  landlord,  would,  notwithstanding,  give  rise  to  an  estate 
from  year  to  year.  And  it  has  been  decided,  in  New  York,  that  although 
leases  for  a  longer  time  than  one  year,  are  void,  under  the  revised  statutes 
of  that  state,  and  cannot,  therefore,  be  appealed  to  as  evidence  of  the  terms 
of  any  subsequent  tenancy,  this  will  not  prevent  an  entry  under  such  a 
lease,  followed  by  the  payment  and  acceptance  of  rent,  from  having  the 
effect  which  the  law  attributes  to  them  in  other  cases ;  Prindle  v.  Anderson, 
19  Wend.  391. 

The  third  section  of  the  Statute  of  Frauds,  expressly  provides  against  the 
surrender  of  terms  of  years,  without  writing,  unless  by  operation  of  law. 
A  term  cannot,  therefore,  be  surrendered  by  cancelling  the  lease,  by  deliver- 
ing possession  to  the  landlord ;  Rowen  v.  Little,  11  Wend.  621 ;  Schieffelin 
V.  Carpenter,  15  id.  400  ;  Hasseltine  v.  Seevy,  16  Maine,  212 ;  or  by  any 
other  act  in  pais,  which  does  not  take  effect  as  a  legal  or  equitable  estoppel. 
It  was,  notwithstanding,  held,  in  M'Kinney  v.  Reader,  7  Watts,  123,  that  as 
the  first  section  of  the  statute,  which  prohibits  the  creation  of  terms  by  parol, 
contains  an  express  exception  of  those,  for  less  than  three  years,  a  similar 
exception  is  necessarily  implied  with  respect  to  the  third  section. 

H. 
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[*77]  *GEORGE    v.    CLAGETT. 

TRINITY,  37  GEO.  3. 

[REPORTED,  7  T.  R.,  359.] 

If  a  factor  sells  gi^ods  as  his  own,  ami  the  buyer  know.s  nothing  of  any  principal, 
the  buyer  may  set  off' any  demand  he  may  have  on  the  factor  against  the  demand 
for  the  goods  made  by  the  principal. 

On  tlie  trial  of  this  action,  which  was  assumpsit  for  goods  sold  and  deli- 
vered to  the  amount  of  142?.  Is.  9d.,  before  Lord  Kenyon  at  the  Guildhall 
Sittings,  the  case  appeared  to  be  this  :  The  plaintiff,  a  clothier  at  Frome, 
emploj^ed  Messrs.  Rich  and  Heapy  in  London,  Blackwell-hall  factors,  as  his 
factors  under  a  commission  del  credere,  who,  besides  acting  as  factors,  bought 
and  sold  great  quantities  of  woollen  cloths  on  their  own  account,  all  their 
business  being  carried  on  at  one  warehouse.  The  factors  sold  at  twelve 
months'  credit,  and  were  allowed  two  and  a  half  per  cent.  On  the  30th  of 
September,  1795,  Delvalle,  a  tobacco  broker,  and  who  had  been  in  habits 
of  dealing  with  the  defendants,  bought  several  parcels  of  tobacco  of  them, 
and  gave  them  in  payment  a  bill  of  exchange  for  1198?.  16s.,  drawn  by  one 
Fisher  on  Rich  and  Heapy,  on  the  24th  of  September,  1795,  payable  two 
months  after  date  to  J.  Stafford,  who  indorsed  to  Delvalle,  who  indorsed  it 
over  to  the  defendants,  it  having  been  previously  accepted  by  Rich  and 
Heapy.  On  the  12th  of  October,  1795,  the  defendants  bought  a  quantity 
of  woollen  cloths  for  exportation  of  Rich  and  Heapy,  amounting  to  1237?. 
18s.  Sd.  at  twelve  months  credit;  the  goods  were  taken  out  of  one  general 
mass  in  Rich  and  Heapy's  warehouse;  Rich  and  Heapy  made  out  a  bill  of 
P  ^^g  -,  parcels  for  the  whole  in  their  own  names,  and  the  *defendants  did 
I-  -^  not  know  that  any  part  of  the  goods  belonged  to  the  plaintiff.  Early 
in  November,  1795,  Rich  and  Heapy  became  bankrupts ;  and  afterwards, 
on  the  20th  of  the  same  month,  the  plaintiff  gave  the  defendants  notice  not 
to  pay  Rich  and  Heapy  for  certain  cloths  specified,  part  of  the  above, 
amounting  to  142?.  Is.  9c?.,  they  having  been  his  property,  and  having  been 
sold  on  his  account  by  Rich  and  Heapy  on  commission.  The  question  was. 
Whether  the  defendants  were  or  were  not  entitled  to  set  off  their  demand 
against  Rich  and  Heapy  on  the  bill  of  exchange,  on  the  ground  that  the  de- 
fendants dealt  with  them  as  principals ;  Lord  Kenyon  was  of  opinion  that 
they  were,  as  well  on  principle  as  on  the  authority  of  Rabone  v.  Williams;(a) 
and  a  verdict  was  accordingly  found  for  the  defendants. 

(a)  Rabone,  jun.  v.  Williams,  Mid.x.  Sittings  after  Mich.  1785  ;  which  was  thus  stated  : 

Action  for  the  value  of  goods  sold  to  llie  defendant  by  means  of  the  house  of  Rabone, 

sen.  and  Co.  at  E.xeter,  factors  to  the  phiintiff.  The  delcndant,  the  vendee  of  the  goods, 
set  off  a  debt  due  to  him  from  Rabone  and  Co.  the  factors,  upnn  another  account,  alleging 
that  the  plaintiff  had  not  appeared  at  all  in  the  transaction,  and  that  credit  had  been  given 
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A  rule  having  been  obtained,  calling  on  the  defendants  to  show  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  authority  of 
the  case  of  Estcottv.  Milward,  Co.  Bank.  Laws,  286. 

Gibhs  and  Giles  were  now  to  have  shown  cause  against  that  rule  :  but 

Enl-ine  and  Walton  were  called  upon  to  support  it.  They  relied  on  the 
cases  of  Scrimshire  v.  Alderton,(^)  and  Estcott  v.  Milward,  as  reported  in 
Co.  Bank.  Laws,  to  show  that  under  the  circumstances  of  this  case  the  prin- 
cipal might  resort  to  the  buyer  at  once,  he  having  given  notice  before  actual 
payment  by  the  defendants  to  the  factors. 

But  a  more  accurate  note  of  the  case  of  Estcott  v.  Milward(c)  having 
now  been  obtained  from  Mr.  J.  Bullcr,  before  whom  that  cause  was  tried 
and  read : 


*The  Court  were  clearly  of  opinion  that  the  directions  given  by  p  ^^q  -, 
e  learned  judge  on  the  trial  of  this  cause  were  right,  and   that  L         J 

bone  V.  Williams.     Ther 

Discharged  the  rule.(«) 


the 

this  case  was  not  distinguishable  from  that  of  Babone  v.  Williams.     There- 
fore they 


This  decision  too  clearly  results  from  since  been  followed.  See  Coates  v. 
principlesof  natural  equity  to  need  much  Lewis,  1  Camp.  444;  Blackburne  v. 
discussion  or  e.xplanation.     It  has  ever     Scholes,  2  Camp.  343;  Carr  v.  Hinch- 

by  Rabonc  &  Co.,  the  factors,  and  not  by  the  plaintiff.  Lord  Man!<field,  Ch.  J. — "  Where 
a  factor,  dealing  for  a  principal,  but  concealing  that  principal,  delivers  goods  in  his  own 
name,  the  person  contracting  with  him  has  a  right  to  consider  him  to  all  intents  and  pur- 
poses as  the  principal;  and  though  the  real  principal  may  appear,  and  bring  an  action 
upon  that  contract  against  the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any 
claim  he  may  have  against  the  factor  in  answer  to  the  demand  of  the  principal.  This  has 
been  long  settled."  Upon  this  opinion,  the  rest,  being  a  mere  matter  of  account,  was 
referred.  In  Bayley  v.  Morley,  London  Sittings  after  Mich,  1788,  Lord  Kenyon  recog- 
nised the  law  of  this  case. 

(6)  2  Str.  1182. 

(c)  London  Sittings  after  Mich.  1783.  Actions  for  goods  sold.  The  goods  were  sold 
by  Farrar,  a  corn-factor,  who  gave  no  account  of  the  sale  to  the  plaintiff,  nor  made  any 
entry  of  it  in  his  books.  He  was  insolvent  for  some  time  before,  and  avoided  all  dealing 
for  a  month,  had  desired  that  there  might  be  no  buying  in  his  name,  and  had  not  dealt 
with  the  defendant  for  a  year  before,  but  was  then  in  his  debt.  There  was  a  verdict  for 
the  plaintiff  on  the  ground  of  fraud. 

{a)  The  same  point  was  also  ruled  by  Lord  Kenyon  in  Stracey,  Ross,  and  others,  v. 
Deey,  London  Sittings  afler  Mich.  1789.  Assumpsit  for  goods  sold  ;  pleas  non-assumpsit 
and  a  set-off.  The  plaintiffs  jointly  carried  on  trade  as  grocers,  but  Ross  was  the  only 
ostensible  person  engaged  in  the  business,  and  appeared  to  the  world  as  solely  interested 
therein.  By  the  terms  of  the  partnership,  Ross  was  to  be  the  apparent  trader,  and  the 
others  were  to  remain  mere  sleeping  partners.  The  defendant  was  a  policy-broker,  and 
being  indebted  for  grocery  (as  he  conceived)  to  Ross,  he  effected  insurances  and  paid 
premiums  on  account  of  Ross  solely,  to  the  amount  of  his  debt,  under  the  idea  that  one 
demand  might  be  set  off  against  the  other.  Ross's  affairs  being  much  deranged,  payment 
of  the  money  due  from  the  defendant  was  demanded  by  the  firm,  and  was  refused  by  him 
upon  the  ground  of  his  having  been  deceived  by  the  other  partners  keeping  back  and 
holding  out  Ross  as  the  only  person  concerned  in  the  trade.  Lord  Kenyon,  Ch.  J.,  was 
of  opinion,  that  as  the  defendant  had  a  good  defence  by  way  of  set-off  as  against  Ross, 
and  had  been  by  the  conduct  of  the  plaintiffs  led  to  believe  that  Ross  was  the  only  person 
he  contracted  with,  they  could  not  now  pull  off  the  mask  and  claim  payment  of  debts  sup- 
posed to  be  due  to  Ross  alone,  without  allowing  the  parties  the  same  advantages  and 
equities  in  their  defence  that  they  would  have  had  in  actions  brought  by  Ross. 

Verdict  for  the  defendant. 
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cliffe,  4  B.  &  C.  551 ;  Taylor  v.  Kymer, 
:i  B.  &  Ad.  334 ;  Bastable  v.  Poole,  5 
Tyrwh.  Ill  ;  Purchell  v.  Salter,9  Dowl. 
520,  and  1  Q.  B.  197;  and  Sims  v.  Bond, 
5  B.  &  Ad.  393,  where  the  rule  is  thus 
expressed  by  the  Lord  C.  J.  delivering 
the  judgment  of  the  Court: — "It  is  a 
well-established  rule  of  law,  that  where 
a  contract,  not  under  seal,  is  made  with 
an  agent  in  his  own  name  for  an  undis- 
closed principal,  either  the  agent,  or  the 
principal,  may  sue  upon  it;  the  defend- 
ant, in  the  latter  case,  being  entitled  to 
be  placed  in  the  same  situation  at  the 
time  of  the  disclosure  of  the  real  princi- 
pal, as  if  the  agent  had  been  ^the  con- 
tracting party."  {See  further  on  this 
subject  in  the  notes  to  Paterson  v.  Gan- 
dasequi,  Addison  v.  Gandascqui,  and 
Thomson  v.  Davenport,  post.) 

However,  the  latter  part  of  this  rule 
only  applies  where  the  party  contracting 
has  not  the  means  of  knowing  that  the 
party  with  whom  he  contracts  is  but  an 
agent.  If  he  have  the  means  of  know- 
ing, and,  though  he  may  not  be  expressly 
told,  still  must  be  supposed  to  have 
known,  that  he  was  dealing  not  with  a 
principal,  but  with  an  agent,  the  reason 
of  the  above  rule  ceases,  and  then,  ces- 
sante  ratione,  cessat  lex.  Thus  in  Bar- 
ing V.  Corrie,  2  B.  &  A.  137,  Coles  & 
Co.,  who  v/ere  brokers  and  also  mer- 
chants, sold  to  Corrie  and  Co.  in  their 
own  names,  sugars  belonging  to  Baring, 
Brothers,  and  Co.,  who  brought  this  ac- 
tion for  their  price.  The  true  nature  of 
the  contract  was  entered  by  Coles  and 
Co.  in  their  broker's  book,  which  the  de- 
fendants might,  if  they  pleased,  have 
seen.  Nor  had  Coles  and  Co.  the  pos- 
session of  tlie  sugars,  which  were  lying 
in  the  W.  ^  Docks,  whence,  by  the  us- 
age of  the  docks,  they  could  not  have 
been  taken  without  the  order  of  the 
plaintiffs,  whose  principal  clerk  signed 
the  delivery  order.  Under  these  circum- 
stances, the  Court  held  that  the  defend- 
ants had  no  right  to  set  off  against  the 
plaintiffs'  demand  for  the  price  of  the 
goods,  a  debt  due  to  them  from  Coles 
and  Co.     "It  is  to  be  observed,"  said 


Bayley,  J.,  "  that  the  plaintiffs  did  not 
trust  the  brokers  with  cither  the  muni- 
ments of  title,  or  the  possession  of  the 
goods,  as  was  done  in  both  the  r  ^^/^  -i 
cases  of  Rabone  v.  *Williamsand  l-  -• 
George  v.  Clagett.  There  is  another 
circumstance  by  which  the  defendants 
might  easily  have  ascertained  wliether 
Coles  and  Co.  acted  as  brokers,  or  not. 
According  to  the  usual  course  of  dealing, 
a  broker  is  bound  to  put  down  in  his 
book  an  account  of  the  sales  made  by 
him  in  that  capacity,  so  that  if  the  de- 
fendants had  asked  to  see  the  book,  they 
Avould  instantly  have  discovered  whe- 
ther Coles  and  Co.  acted  as  brokers,  or 
not.  I  therefore  think,  that  the  plain- 
tiffs did  not  by  their  conduct  enable  Coles 
and  Co.  to  hold  themselves  out  as  the 
proprietors  of  these  goods  so  as  to  impose 
on  the  defendants;  that  the  defendants 
were  not  imposed  on ;  and  even  supposing 
that  they  were,  they  must  have  been 
guilty  of  gross  negligence  ...  I  can- 
not think  that  the  defendants  believed, 
when  they  bought  the  goods,  that  Coles 
and  Co.  sold  them  on  their  account;  and 
if  not,  they  can  have  no  defence  to  this 
action."  See  further,  Maans  v.  Hender- 
son, 1  East,  335;  Moore  v.  Clementson, 
2  Camp.  22. 

In  a  late  case  it  was  held  by  the  Court 
of  Exchequer,  that  a  purchaser  might 
set  off  payments  made  to  a  factor,  if  he 
believed  that  the  factor  had  a  right  to 
sell,  and  did  sell,  to  repay  himself  ad- 
vances, Warner  v.  Mac  Kay,  1  Mee.  &. 
W.  595.  As  to  the  mode  of  pleading 
such  a  defence  as  that  set  up  in  George 
V.  Clagett,  see  Purchell  v.  Salter,  9 
Dowl.  517,  [and  1  Q.  B.  197;  Gordon  v. 
Ellis,  2  C.  B.  821.  Similar  in  principle 
to  the  decision  in  George  v.  Clagett  is 
that  of  Stackwood  v.  Dunn,  3  Q.  B.  822, 
where  it  was  held  that  in  an  action  of 
indebitatus  assumpsit  against  A.,  he 
might  plead  that  the  promises  were 
made  by  himself  and  B.  jointly,  and  that 
they  have  a  set-off.  So  also  the  case  of 
a  partner  allowed  by  the  firm  to  appear 
as  the  sole  owner  of  partnership  property. 
See  Gordon  v.  Ellis,  2  C.  B.  621.] 


SMITH     V.     HODSON.  163 


*SMITH  V.   HODSON.  [*81] 


HIL.— 31  G.  3,  B.  R. 
[REPORTED,  4  T.  R.,  211.]  J 


If  a  bankrupt  on  the  eve  of  his  bankruptcy  fraudulently  deliver  g-oods  to  one  of 
his  creditors,  the  assignees  may  disaffirm  the  contract,  and  recover  the  value  of 
the  goods  in  trover  ;  but  if  they  bring  assumpsit,  they  affirm  the  contract,  and 
then  the  creditor  may  set  off  his  debt. 

Where  the  defendant  lent  his  acceptance  to  the  bankrupts  on  a  bill  which  did  not 
become  due  till  after  the  act  of  bankruptcy,  and  was  then  outstanding  in  the 
hands  of  third  persons,  yet  the  defendant,  having  paid  the  amount  after  the 
commission  issued,  and  before  the  action  brought  by  the  assignees,  is  entitled 
to  a  set-off. 

Assumpsit  for  goods  sold  and  delivered  to  the  defendant  by  the  bank- 
rupts, before,  and  also  by  the  assignees  since,  the  bankruptcy.  Pleas  non 
assumpsit,  and  a  tender  of  131?.  7s.  6d.,  which  the  plaintiffs  took  out  of 
court.  There  was  also  a  set-ofiF.  At  the  trial  at  Guildhall  before  Lord 
Kenyoiij  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  this 
court  on  the  following  case  : — 

In  August,  1787,  Lewis  and  Potter  sold  goods  to  the  defendant  to  the 
amount  of  42/.,  and  on  the  4th  of  March,  1788,  they  drew  a  bill  on  him 
at  two  months,  for  442?.,  payable  to  their  own  order,  although  at  that  time 
he  was  indebted  to  them  in  42?.  only ;  which  bill  the  defendant  accepted. 
Lewis  and  Potter  made  the  following  entry  in  their  books  ;  "  4tli  of  March, 
1788,  received  from  James  Hodson  on  acceptance,  due  7th  of  May,  442?. 
to  bills  and  notes ;  to  provide  400?."  On  26th  April  several  bills  were 
refused  payment  by  Lewis  and  Potter,  some  of  which  were  *present-  ^  ^^^  -. 
ed  by  bankers  on  behalf  of  the  indorsees.  On  the  28th  April,  L  "  ^ 
1788,  the  defendant  went  to  the  house  of  Lewis  and  Potter,  and  bought 
goods  to  the  amount  of  531?.  7s.  6(7.,  which  were  sent  to  him  with  a  bill  of 
parcels  the  same  day ;  the  goods  were  sold  to  the  defendant  at  six  months' 
credit.  On  the  29th  of  April,  1788,  Lewis  and  Potter  committed  acts  of 
bankruptcy.  On  the  9th  of  May  the  commission  issued,  and  they  were 
duly  declared  bankrupts,  and  the  plaintiffs  chosen  assignees  of  their  estate 
and  effects.  The  bill  for  442?.,  drawn  by  the  bankrupts,  and  accepted  by 
the  defendant,  became  due  the  7th  of  May,  1788 )  the  defendant  did  not 
pay  it  on  that  day,  but  in  September  following  paid  to  Gibson  and  Johnson, 
the  holders  thereof,  200?.  on  account  of  the  bill ;  and  in  October  following, 
before  the  six  months'  credit  upon  the  goods  was  expired,  he  paid  the  resi- 
due with  interest.  The  jury  thought  the  bankrupts  gave  an  undue  prefer- 
ence to  the  defendant  in  the  sale ;     and   gave  a  verdict  for  the  plaintiffs, 
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damages  400^. -j-  Tlic  questions  for  the  opiaion  of  the  court  are,  1st.  Whe- 
ther the  plaintiffs  can  support  this  action  for  the  price  of  the  goods?  2dly, 
If  thry  can  support  this  action,  whether  the  defendant  cannot  set  off  against 
it  the  money  paid  by  him  on  the  above-mentioned  bill  of  442/. 

liusseN,  for  the  plaintiffs,  was  desired  by  the  Court  to  confine  himself  to 
the  second  point,  as  they  entertained  no  doubt  upon  the  first.  As  to  which 
he  contended  that  though  the  sale  were  good  to  charge  the  defendant  in  this 
action,  yet  he  was  not  entitled  to  support  his  set-off  under  the  5  Geo.  2,  c. 
30,  s.  28. (a)  The  words  which  will  be  relied  on  are  mutual  credit:  but 
they  were  by  no  means  intended  to  be  used  in  so  extensive  a  sense  as  the 
one  now  put  on  them  by  the  defendant.  The  giving  of  credit  is  merely 
giving  a  future  day  of  payment  for  a  pre-existing  debt;  and  to  entitle  a 
defendant  to  set  it  off,  it  must  exist  previous  to  the  act  of  bankruptcy.  As, 
where  goods  are  sold  to  be  paid  for  at  a  future  day,  tlije  vendee  becomes  a 
r  *»"  1  ^^^''O'^  ^^^  ^^^  value  upon  the  delivery,  though  payment  *cannot  be 
L  -^  exacted  from  him  till  the  day  arrives ;  in  the  mean  time  the  ven- 
dor is  his  creditor  to  that  amount;  and  in  that  sense  only  is  the  word 
credit  to  be  understood  in  the  act.  This  appears  further  from  the  subse- 
quent words  of  the  statute,  for  the  commissioners  are  directed  to  state  the 
account  between  the  parties,  and  claim  or  pay  only  so  much  as  shall  appear 
due  on  the  balance  of  such  account.  In  order,  therefore,  for  the  party  to 
set  off  any  demand,  it  must  be  such  as  may  be  made  an  item  in  the  account, 
and  either  certain  or  reducible  to  a  certainty  at  the  time  of  the  act  of  bank- 
ruptcy committed.  The  act  itself  says,  that  the  balance  of  the  account  is 
to  be  made  appear,  '<  on  setting  such  debts  against  one  another ;  which 
plainly  shows  that  nothing  more  was  meant  by  the  word  credits  than  such 
debts  as  were  applicable  at  a  future  day.  Then  how  does  the  statute  apply 
to  this  case  ?  There  was  no  debt  existing  between  the  bankrupts  and  the 
defendant  at  the  time  of  the  bankruptcy;  nor  was  it  certain  there  ever 
would  be  one  ;  for,  in  case  of  the  defendant's  bankruptcy  or  refusal  to  pay, 
the  holder  might  have  proceeded  against  the  estate  of  the  drawers,  and 
recovered  the  amount;  and  that,  perhaps,  after  the  defendant's  acceptance 
had  been  admitted  as  an  item  of  account  between  him  and  the  bankrupts; 
and,  at  all  events,  no  debt  could  arise  till  after  payment  by  the  defendant, 
which  was  long  after  the  bankruptcy,  and  therefore  could  not  be  set  off; 
for  at  that  time  the  bill  was  outstanding  in  the  hands  of  third  persons,  and 
was  therefore  the  subject  of  mutual  credit,  if  at  all,  between  them  and  the 
bankrupts.  But  in  Groome's  case,(a)  Lord  Hardwicke  was  clearly  of 
opinion  that  a  debt  arising  on  a  contingency  after  the  bankruptcy  could  not 
be  set  off;  and  it  has  been  determined,  that  though  a  note  indorsed  after  an 
act  of  bankruptcy  maybe  proved  under  a  commission  against  the  drawer,(Z») 

+  A  fraudulent  preference  may  be  by  way  of  sale.  See  Cook  v.  Caldecott,  1  M.  &  M. 
5-21;  Ward  v.  Clark,  ib.  499 ;  Devas  v.  Venables,  3  Bingh.  N.  C.  300  ;  Cash  v.  Young,  ^ 
B.  &  C.  413. 

(a)  Which  enacts,  that  wlicre  "  there  liath  been  mutual  credit  given  by  the  bankrupt 
and  any  other  person,  or  mutual  debts  between  the  bankrupt  and  any  other  person,  at  any 
time  before  such  person  became  bankrupt,  the  commissioners,  &c.  shall  stale  the  account 
tetwccu  them,  and  one  debt  may  be  set  against  another  ;  and  what  shall  appear  to  be 
due  on  cither  side,  on  the  balance  of  such  account,  and  on  setting  such  debts  against 
one  another,  and  no  more,  shall  be  claimed  or  p.iid  on  either  side  respectively."  The  cor- 
responding enactment  now  in  force  is  G  G.  4,  c.  16,  s.  50.  See  the  notes  to  Rose  v.  Hart, 
post. 

(a)  1  Alk.  119.  {h  E.K  parte  Thomas,  1  Atk.  73. 
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yet  it  cannot  be  set  off  against  an  action  by  his  assignees,  (c)  The  cases 
Ex  parte  Deeze,(r?)  and  Ex  jiarte  French, (i?)  assignee  of  Cox  v.  Fenn,(/) 
were  all  of  them  cases  where  tlie  bankrupts  were  actually  indebted  to  the 
defendants  before  the  bankruptcies,  in  the  sums  which  they  set  off  against 
the  demands  of  the  assignees ;  which  differs  them  materially  from  the  pre- 
sent :  but  even  supposing  this  were  such  a  demand  as  could  in  a  fair  trans- 
action be  set  off  in  a  court  of  law  under  the  statute,  yet  it  cannot  avail  the 
defendant  in  this  case,  *where  the  whole  is  vitiated  by  fraud.  It  „  .  .. 
therefore  becomes  material  to  examine  what  part  of  the  transaction  L  J 
may  be  substantiated,  and  what  is  void.  There  is  no  fraud  in  the  mere  act 
of  sale ;  and  the  defendant  must  be  bound  by  that  so  far  as  he  made  him- 
self liable  for  the  amount  of  the  goods  ;  that  would  have  been  the  Case 
liad  the  sale  been  made  to  a  person  who  was  no  creditor  of  the  bankrupts; 
but  the  objection  arises  to  the  fraudulent  use  now  attempted  to  be  made  of 
the  sale.  No  party  is  entitled  to  set  off  a  demand  against  the  assignees  of 
a  bankrupt,  for  which  he  could  not  have  maintained  an  action,  or  which  he 
could  not  have  proved  under  a  commission.  Now,  if  the  defendant  could 
not  have  done  either  in  the  present  instance  before  the  bankruptcy,  he  shall 
not  be  permitted  to  recover  the  amount  indirectly  in  this  manner ;  for  that 
would  be  to  permit  him  to  avail  himself  of  his  own  fraud. 

Gihhs,  for  the  defendant,  insisted,  first.  That  if 'the  whole  were  to  be  con- 
sidered as  a  bona  fide  transaction,  the  defendant  was  entitled  to  set  off  the 
sum  paid  under  his  acceptance;  and  2ndly,  that  the  finding  of  the  jury,  as 
to  the  undue  preference,  could  not  vary  the  case  in  favour  of  the  plaintiffs 
in  this  action.  The  first  question  depends  on  the  stat.  5  Geo.  2,  c.  30,  s. 
28  ;  the  true  construction  of  which  is  that  wherever  there  is  mutual  credit 
between  the  bankrupt  and  another  person  before  the  bankruptcy,  the  debts 
may  be  set  off  against  each  other,  although  one  of  them  may  accrue  after 
the  bankruptcy,  and  although  that  one  debt  could  not  form  an  item  of  an 
account,  so  as  to  enable  the  bankrupt  and  such  other  person  to  strike  a  bal- 
ance. The  plaintiff's  argument,  That  nothing  can  be  set  off  under  the 
statute,  but  that  which  may  form  an  item  of  an  account  at  the  time  of  the 
bankruptcy,  and  the  payment  of  which  is  only  postponed  for  a  time,  directly 
militates  against  the  decision  of  French  v.  Fenn,  If  that  case  be  law,  the 
construction  now  attempted  to  be  put  on  this  statute  by  the  plaintiff's  counsel 
cannot  prevail.  In  that  case  Fenn  owed  nothing  to  Cox  previous  to  the 
bankruptcy;  so  here  Lewis  and  Potter  owed  liodson  nothing  previous  to 
their  bankruptcy ;  but  Fenn  had  been  intrusted  by  Cos  with  that  upon 
which  he  probably  would  become  debtor,  namely,  the  sale  of  the  jewels,  in 
which  Cox  was  interested  one-third  part ;  so  Lewis  and  Potter  had  been  in- 
trusted by  Hodson  *with  that  upon  which  they  probably  would  become 
his  debtors,  sc.  with  his  acceptance  for  442/.,  he  having  effects  to  the  L  J 
amount  of  42/.  only ;  there  Fenn,  upon  the  credit  of  the  jewels  intrusted  to 
him,  trusted  Cox  on  another  account;  so  here  Lewis  and  Potter,  on  the  credit 
of  the  acceptance  intrusted  to  them,  trusted  Hodson  on  another  account, 
namely,  for  the  goods  in  question ;  there,  after  the  bankruptcy  of  Cox,  Fenn 

(c)  Marsh  v.  Chambers,  vide  tarncn,  6  G.  4,  c.  16,  s,  50,  and  3  Mee.  and  Wclsb.  30;  2 
Str.  1234. 

{d)  1  Atk.  228.  (e)  lb.  230.  (/)  Tr.  23  Geo.  3,  Co.  Bk.  L.  2d  ed. 


16G  smith's   leading    cases. 

received  a  sum  of  money  upon  the  sale  of  the  jewels  intrusted  to  him,  which 
became  clue  to  Cox's  estate  :  so  here,  after  the  bankruptcy,  Ilodson  patcZ  a 
sum  of  money  upon  the  acceptance  intrusted  to  them,  for  which  he  has  a 
claim  upon  their  estate.  In  that  case  the  court  allowed  a  set-oflP;  and  yet 
at  the  time  of  Cox's  bankruptcy  no  balance  could  have  been  struck  between 
the  parties,  because  the  defendant's  claim  arose  from  the  produce  of  the 
pearls  afterwards.  What  that  produce  would  be,  could  not  be  known  at  the 
time  of  the  bankruptcy,  and  consequently  could  not  then  form  an  item  in 
an  account  between  the  parties.  Secondly,  The  finding  of  the  jury,  as  to 
the  undue  preference,  is  either  nugatory  as  to  the  plaintiffs,  or  it  operates  as 
a  ground  of  nonsuit.  The  plaintiffs  have  an  option  either  to  affirm  or  dis- 
affirm the  contract :  if  the  former,  the  defendant  is  entitled  to  set  off  his 
demand ;  if  the  latter,  though  the  plaintiffs  might  recover  in  trover,  they 
cannot  maintain  this  action.  The  jury  found  that  there  was  fraud  in  the 
sale  :  the  plaintiffs  cannot  therefore  contend  that  the  fraud  is  confined  to  the 
use  made  of  the  sale.  If  the  defendant  had  obtained  his  defence  by  fraud, 
it  would  not  have  availed  ;  but  it  does  not  follow  that,  because  there  was  a 
fraud  in  the  sale  of  goods  from  the  bankrupt  to  the  defendant,  the  latter 
shall  not  set  off  a  cross  demand  against  the  price  of  the  goods.  The  fraud 
(if  any)  was  in  the  sale  of  the  goods ;  and  the  effect  which  it  has  is  this(a), 
viz.  that  the  bankrupt  conveyed  no  property  in  the  goods  to  the  defendant, 
and  that  it  was  a  naked  delivery  ;  if  so,  the  plaintiffs  should  bring  trover,  not 
assumpsit. 

Russell  in  reply. — With  respect  to  the  case  of  French  v.  Fenn,  which 
seems  to  have  been  principally  relied  on  by  the  other  side,  there  are  two 
very  material  distinctions  between  that  and  the  present  case  :   there  did  not 

i^op  -1  exist  mutual  debts  between  the  parties  in  that  case,  though  the  pre- 
L  -^  cise  *amount  was  not  actually  ascertained  at  the  time  of  the  bank- 
ruptcy ;  but  still  it  was  capable  of  being  reduced  to  a  certainty  at  any  time 
by  the  sale  of  the  jewels ;  and  if  Fenn  had  become  a  bankrupt  instead  of 
Cox,  it  cannot  be  denied  but  that  Cox  might  have  come  in  under  Fenn's 
commission  for  a  third  of  the  value  of  those  jewels.  Again  :  In  that  case 
the  jewels  were  in  the  hands  of  the  party  between  whom  and  the  bankrupt 
the  account  was  to  be  settled,  and  the  mutual  debts  and  credits  allowed; 
whereas  here  the  acceptance  was  in  the  hands  of  third  persons  at  the  time 
of  the  bankruptcy,  without  any  certainty  that  it  would  ever  be  discharged 
by  the  defendant. 

Cur.  aclv.  vult. 

Lord  Kenyan,  C.  J.,  now  delivered  the  opinion  of  the  court.  His  Lord- 
ship, after  stating  the  facts,  said,  We  have  considered  this  case,  and  are  of 
opinion  that  the  defendant  has  made  a  sufficient  defence  against  the  action 
in  its  present  form,  and  consequently  that  a  judgment  of  nonsuit  must  be 
entered.  It  is  expressly  stated  in  the  case,  that  the  goods  in  question  were 
delivered  by  the  bankrupts  to  the  defendant  with  a  view  to  defraud  the  rest 
of  the  creditors  :  and  therefore  an  action  might  have  been  framed  to  disaffirm 
the  contract,  which  was  thus  tinctured  with  fraud  j  for,  if  the  assignees  had 
brought  an  action  of  trover,  they  might  have  recovered  the  value  of  the 

(a)  Cook  B.  L.  2d  ed. 
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goods.  The  statute  5  Geo.  2,  c.  30,  s.  28,  enacts,  That  wliere  it  shall 
appear  to  the  commissioners  that  there  hath  been  mutual  credit  between  the 
bankrupt  and  any  other  person,  or  mutual  debts  between  the  bankrupt  and 
any  other  person,  before  the  bankruptcy,  the  commissioners  or  the  assignees 
shall  state  the  account  between  them,  and  one  debt  may  be  set  against 
another;  and  the  balance  only  of  such  accounts  shall  be  claimed  and  paid 
on  either  side,  in  the  most  extensive  words;  and  therefore  we  are  perfectly 
satisfied  with  the  cases  Ex  parte  Deeze  (i),  and  French  v.  Fenn;  but,  if  an 
action  of  trover  had  been  brought  instead  of  assumpsit,  this  case  would 
have  differed  materially  from  those  two ;  because  in  both  those  cases  the 
goods  had  got  into  the  hands  of  the  respective  parties  prior  to  the  bank- 
ruptcy, and  without  any  view  of  defrauding  the  rest  of  the  creditors;  and 
therefore,  according  to  the  justice  of  those  cases,  whether  trover  or  -j^o^-i 
*assumpsit  had  been  brought,  the  whole  account  ought  to  have  been  L  -' 
settled  in  the  way  in  which  it  was,  because  the  situation  of  the  parties  was 
not  altered  with  a  view  to  the  bankruptcy;  but  here  it  was;  and  if  trover 
had  been  brought,  the  defendant  would  have  had  no  defence  ;  and  those 
cases  would  not  have  availed  him.  But  this  is  an  action  on  the  contract, 
for  the  goods  sold  by  the  bankrupt;  and  although  the  assignees  may  either 
affirm  or  disaffirm  the  contract  of  the  bankrupt,  yet  if  they  do  affirm  it  they 
must  act  consistently  throughout;  they  cannot,  as  has  often  been  observed 
in  cases  of  this  kind,  blow  hot  and  cold ;  and  as  the  assignees  in  this  case 
treated  this  transaction  as  a  contract  of  sale,  it  must  be  pursued  through  all 
its  consequences,  one  of  which  is,  that  the  party  buying  may  set  up  the 
same  defence  to  an  action  brought  by  the  assignees,  which  he  might  have 
used  against  the  bankrupt  himself;  and  consequently  may  set  off  another 
debt  which  was  owing  from  the  bankrupt  to  him.  This  doctrine  is  fully 
recognised  in  Hitehin  v.  Campbell(c),  and  in  King  v.  Leith.(rZ)  Now  here 
the  assignees,  by  bringing  this  action  on  the  contract,  recognised  the  act  of 
the  bankrupt,  and  must  be  bound  by  the  transaction  in  the  same  manner  as 
the  bankrupt  himself  would  have  been :  and  if  he  had  brought  the  action, 
the  whole  account  must  have  been  settled,  and  the  defendant  would  have 
had  a  right  to  set  off  the  amount  of  the  bill.  Therefore,  on  the  distinction 
between  the  actions  of  trover  and  assumpsit,  we  are  all  of  opinion  that  a 
judgment  of  nonsuit  must  be  entered. 

Judgment  of  nonsuit. (|) 


This  case  is  one  of  frequent  reference  to  that  decision.     The  important  princi- 

upon  the  subject  of  mutual  credit;  but,  pie  which   Smith  v.  Hodson  is  here  in- 

as  the  leading  case  upon  that  branch  of  serled  as  establishing,  it-,  that  a  man  who 

law  is  unquestionably  Rose  v.   Hart,  it  has  his  option  whether  lie  will   affirm  a 

seems  best  to  append   any  remarks  on  particular  act  or  contract,    must  elect 

the  doctrines  of  mutual  credit  and  set-oif  either  to  affirm  or  disaffirm  it  altogether  ; 

(6)  1  Atk.  228.  (c)  2  Bl.  Rep.  827.  {d)  2  T.  R.  141. 

(t)  See   Atkinson  V.  Elliott,  7   T.  R.  378;  Smith  v.  Gale,  ib.  364;  and  see  Hulme  v. 
Mugglestone,  3  Mee.  &  W.  30. 


1G8 


SOUTHS     LEADING     CASES. 


lie  cannot  ailopt  tlirit  pnrt  wliicli  is  for 
his  own  benefit,  and  reject  the  rest. 
"  Ho  cannot,"  to  use  Lord  Ken yon's  ex- 
pression, "blow  hot  and  cold."  This 
principle,  as  his  lordship  in  the  text 
observes,  is  older  than  the  case  of  Smith 
V.  Hodson.  In  Wilson  v.  Poulter,  2  Str. 
850,  an  agent  had  been  secretly  em- 
ployed on  behalf  of  a  bankrupt  after  his 
b;inkruptcy,  to  layout  money  upon  India 
bontfs.  The  assignee,  upon  discovering' 
the  fact,  seized  some  of  the  bonds  in  the 
agent's  Jiands,  and  accepted  them  as 
part  of  the  estate,  and  then  brought  an 
action  against  him  for  the  money  with 
which  the  other  bonds  were  purchased. 
r*QQ-]  'i''i6  court  was  of  opinion  +lhat 
^  ^  the  acceptance  of  part  of  the 
bonds  was  an  affirmance  of  the  agent's 
act,  and  that  the  assignees  could  not 
affirm  one  part  and  disaffirm  another. 
In  Billon  V.  Hyde,  1  Atk.  128,  a  bank- 
rupt had,  in  the  course  of  dealing,  after 
the  bankruptcy,  paid  SOOOZ.  to  petitioner ; 
and  the  petitioner  had  in  the  same  deal- 
ing paid  the  bankrupt  712/.  Lord  Hard- 
wicke  decreed  that  the  assignees,  having 
adopted  the  bankrupt  as  their  factor, 
must  take  him  as  such,  for  every  pur- 
pose; and  he  decreed  that  the  712/. 
should  be  allowed.  The  doctrine  laid 
down  in  the  text  has  been  frequently 
acted  on  since  the  decision  of  Smith  v. 
Hodson.  It  will  be  found  laid  down  by- 
Lord  Ellenborough,  in  Hovil  v.  Pack,  7 
East,  104;  and  by  Lord  Tenterden,  in 
Ferguson  v.  Carrington,  9  B.  &  C.  59; 
and  see  Selway  v.  Fogg,  5  M.  &i  W.  83. 
[Russell  V.  Bell,  8  M.  &  VV.  277;  and 
10  M.  &  W.  350;  so  if  a  party, 
with  knowledge  of  fraud  in  a  contract, 
which  would  enable  him  to  avoid  it, 
treat  it  as  a  subsisting  contract,  he  can- 
not afterwards  repudiate  it.  See  Camb- 
bell  V.  Fleming,  1  Ad.  &  Ell.  40;  and 
generally  if  a  party  having' the  right  to 
repudiate  or  affirm  a  transaction,  take 
the  latter  course,  he  cannot  afterwards 
recur  to  his  right  of  repudiation.  See 
Richard.-ori  v.  Dunn,  2  Q.  B.  218;  Jor- 
dan V.  Norton,  4  M.  &  VV.  15.5.]  On 
the  same  principle  proceeded  the  deci- 
sion in  Birch  v.  Wright,  1  T.  R.  378, 
cited  ante,  vol.  i.  296,  in  the  notes  to 
Iveech  v.  Hall,  and  which  establishes 
that  a  man  cannot  at  once  be  treated 
both  as  a  tenant  and  a  trespasser.  That 
was  an  action  for  use  and  occupation, 
brought  against  the  defendant,  who,  on 
the  18th  July,  1777,  was  tenant  of  cer- 
tain land  to  Bowes,  at  223/.    10s.   per 


annum,  payable  on  the  12th  of  May  and 
22nd  of  November.  Bowes  had,  on  the 
17th  July,  1777,  conveyed  the  reversion 
by  way  of  security  to  the  plaintifi'  and 
Goostrey,  who  was  since  dead,  and  they 
had  brought  an  ejectment  for  the  lands 
against  the  defendant,  and  obtained  judg- 
ment, laying  their  demise  on  the  6th 
April,  1785,  and  in  September,  1785, 
had  obtained  possession.  All  rent 
had  been  paid  up  to  the  22nd  Novem- 
ber, 1784,  except  the  sum  of  81/. 
15s.  Under  these  circumstances,  the 
court  held,  that  the  plaintiff  was  entitled 
to  the  unpaid  rent,  up  to  the  day  of  the 
demise  laid  in  the  ejectment,  viz.,  6th 
April,  17S5;  but  not  to  any  rent  for  the 
time  which  had  elapsed  since.  "The 
plaintiff,"  said  Buller,  J.,  "  has  not 
waived  the  tort.  He  has  brought  his 
ejectment,  and  obtained  judgment  in  it, 
which  is  insisting  on  the  tort,  and  he 
cannot  be  permitted  to  blow  both  hot 
and  cold  at  the  same  time.  The  action 
for  use  and  occupation,  and  the  eject- 
ment, when  applied  to  the  same  time, 
are  totally  inconsistent;  for  in  one  the 
plaintiff  says,  that  the  defendant  is  his 
tenant,  and  therefore  must  pay  him  rent; 
in  the  other,  he  says,  that  he  is  no 
longer  his  tenant,  and  therefore  must 
deliver  up  the  possession.  He  cannot 
be  allowed  to  do  both.  The  plaintiff's 
counsel  admit,  that  an  action  would  lie 
for  the  mesne  profits;  it  is  of  course  after 
ejectment,  and  maybe  maintained  with- 
out proving  any  title.  (Seethe  notes  to 
Aslin  V.  I'arkin,  ante,  vol.  i.  265.)  The 
ejectment  is  the  suit  in  which  the  defen- 
dant is  considered  as  a  trespasser;  and 
unless  the'ejectment  be  laid  out  of  the  case, 
the  tort  is  not  waived.  The  defendant 
standsconvicted  by  judgmenton  record  as 
a  trespasser  from  the  6th  of  April,  1785." 
It  seems  extraordinary  that  the  prin- 
cipal case  of  Smith  v.  Hodson  should 
not  Inve  been  mentioned  in  the  argu- 
ment of  Buchanan  v.  Findlay,  9  B.  &.  C. 
742.  It  is  true  that  it  is  distinguishable 
from  that  case;  but  the  distmction  was 
not  then  established,  as  it  has  been  since, 
by  Thorpe  v.  Thorpe.  In  Buchanan  v. 
Findlay,  the  assignees  of  certain  bank- 
rupts sued  the  defendants  tor  money  had 
and  received  by  the  defendants  to  the 
use  of  the  bankrupts  before,  and  of  the 
assignees  after,  the  bankruptcy.  The 
bankrupts,  who  were  merchants  at  Li- 
verpool, had  remitted  a  bill  to  the  defen- 
dants, who  were  merchants  in  London, 
with  directions  to  get  it  discounted,  and 


SMITH     V.     HODSON. 


169 


[*89] 


apply  the  proceeds  in  a  particular  way. 
The  defendants  did  not  get  it  discount- 
ed, but  received  the  money  when  it  be- 
came due,  which  happened  after  the 
bankruptcy.  Before  the  bankruptcy,  the 
bankrupts  had  requested  to  have  the  bill 
returned  to  iheni.  It  was  held  that  the 
defendants  could  not,  in  this  action  by 
the  assignees,  set  off  a  debt  due  to  them 
by  the  bankrupts.  This  case  was  fully 
canvassed  and  explained  in  Thorpe  v. 
Thorpe,  3  B.  Sl  Adol.  580.  In  that  case, 
the  defendant  had  received  from  the 
plaintiff  a  bill,  indorsed  and  payable  to 
plaintiff',  for  the  purpose  of  being  paid  to 
VV. ;  he  had  not  paid  it  to  VV.,  but  had 
received  the  money  at  the  maturity  of 
the  bill ;  and  the  question  was.  whether, 
in  an  action  for  that  money,  he  could 
plead  a  set-off".  The  court  held  that  he 
niiuiit.  "  If,"  said  Parke,  J.,  "  the  plain- 
tiff'had  chosen,  instead  of  assumpsit  for 
*iuoney  had  and  received,  to 
bring  a  special  action  for  the 
breach  of  duty,  there  could  have  been  no 
set-off",  because  it  would  have  been  an 
action  for  unliquidated  damages.  But, 
by  bringing  assumpsit  for  money  had 
and  received,  he  lets  in  the  consequences 
of  that  action,  one  of  which  is  the  right 
of  set-olf.  The  expressions  of  the  court, 
in  Buchanan  v.  Findlay,  must  be  taken 
with  reference  to  the  subject-matter. 
In  that  case,  the  bills  remained  in  the 
hands  of  the  defendants,  unapplied  to 
the  purpose  for  which  they  had  been 
sent,  when  the  parties  who  had  sent 
them  countermanded  the  order  for  their 
being  discounted,  and  required  to  have 
them  returned,  which  was  not  done.  It 
was  not  a  case  of  mutual  credit,  because 
the  transaction,  on  the  part  of  the  defen- 
dants, was  against  good  faith.  The  as- 
signees, in  that  case,  did  not  affirm  any 
contract  by  bringing  an  action  for  money 
had  and  received,  which  merely  stood  in 
the  place  of  an  action  of  trover."  In 
accordance  with  this  passage  is  the  ob- 
servation of  Mr.  J.  Patteson  in  Groom  v. 
West,  8  A.  &  E.  772.  "If,"  said  his 
Lf)rdship,  "a  party  sends  another  bills 
to  be  applied  to  a  specific  purpose,  the 
receiver  cannot,  by  applying  them  to  his 
own  needs,  alter  that  purpose,  and  make 
the  trust  a  debt.  This  appears  from  Bu- 
chanan v.  Findlay,  and  other  cases." 
[Russell  V.  Bell,  10  M.  &  VV.  340.  In  the 
case  of  Hill  v.  Smith,  12  INI.  &  VV.  618, 
the  same  principle  was  applied,  where 
a  sum  of  money  was  paid  by  K.  to  a 
banking  company  for  the  purpose  of  pro- 
VoL.  11—12 


viding  for  particular  bills,  K.  being  then 
indebted  to  the  company  in  a  larger 
amount,  they  placed  the  sum  to  the 
credit  of  his  account  with  them,  instead 
of  following  his  instructions  as  to  its 
^application.  The  bills  were  re-  r*qn,-] 
fused  acceptance,  and  while  they  ■-  ^ 
remained  unpaid  in  the  hands  of  the 
holder,  K.  became  bankrupt :  it  was  held 
that  his  assignees  might  recover  the 
whole  amount  in  a  special  action  of 
assumpsit  against  the  cotnpany.  "  It 
was  well  argued"  (said  Mr.  Baron  Parke 
in  delivering  the  judgment  of  the  court) 
"by  Mr.  Cowling  that  if  a  bill  of  ex- 
change had  been  delivered  to  the  de- 
fendants to  be  handed  over,  and  they 
had  converted  it  to  their  own  use,  the 
assignees  might  have  brought  an  action 
of  trover,  and  recovered  the  full  value 
of  the  bill  at  the  time  of  the  conver- 
sion ;  and  that  it  made  no  real  differ- 
ence that  money,  not  a  bill,  was  misap- 
plied." See  also  Alder  v.  Keighley,  15 
M.  &  W.  117;  and  Colson  v.  Welch,  1 
Esp.  379.] 

Brewer  v.  Sparrow,  7  B.  &  C.  310, 
and  Burn  v.  Morris,  4  Tyrwh.  480,  are 
also  two  cases  ejusdem  generis,  in  one 
of  which  the  principle  laid  down  in 
Smith  V.  Hodson  was  held  applicable, 
while  the  other  was  considered  distin- 
guishable. In  Brewer  v.  Sparrow,  7  B. 
&  C.  310,  the  assignees  of  a  bankrupt 
brought  trover  for  chattels  of  the  bank- 
rupt, of  which  the  defendant  had  taken 
possession.  The  chattels  were  part  of 
the  bankrupt's  stock  in  trade,  which,  on 
the  bankrupt's  absconding,  the  defend- 
ant had  taken  possession  of,  and  carried 
on  the  trade.  He  had,  however,  ren- 
dered to  the  assignees  a  fair  account, 
and  paid  over  the  balance.  "The  de- 
fendant," said  Bayley,  J.,  "  in  the  first 
instance,  was  a  wrongdoer,  and  the 
plaintiffs  might  have  treated  him  as 
such.  But  it  was  competent  to  them,  in 
their  character  of  assignees,  either  to 
treat  him  as  a  wrongdoer  and  disaffirm 
his  acts,  or  to  affirm  his  acts,  and  treat 
him  as  their  agent;  and  if  they  have 
once  affirmed  his  acts,  and  treated  hiui 
as  their  agent,  they  cannot  afterwards 
treat  him  as  a  wrongdoer,  nor  can  they 
affirm  his  acts  in  part  and  avoid  them  as 
to  the  rest.  By  accepting  and  retaining 
the  balance  without  objection,  they 
affirmed  his  acts,  and  recognised  him  as 
their  agent;  and  having  so  done,  they 
are  not  at  liberty  to  treat  him  as  a 
wronir-doer."     Judgment  for  defendant 
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The  above  case  was  relied  on  as  in 
point,  but  iield  distinn^uishable,  in  Burn 
V.  Morris,  4  Tyrwh.  46G.  Tliat  was  an 
action  of  trover,  brought  for  a  20/.  bank 
note,  lost  by  a  clerk  of  the  plaintiff, 
fouiiJ  by  a  woman  in  the  street,  taken, 
at  her  request,  by  the  defendant's  soa 
to  the  Bank,  and  there  changed  by  his 
father's  directions,  and  the  proceeds, 
minus  two  sovereigns,  given  back  to 
the  woman.  The  woman  was  after- 
wards taken  before  the  Lord  Mayor,  and 
seven  sovereigns,  part  of  the  proceeds, 
found  on  her,  and  given  back  to  the 
plaintiff.  After  a  verdict  for  VM  ,  it  was 
moved,  in  pursuance  of  leave,  to  enter 
a  nonsuit,  upon  the  ground  that  the  re- 
ceipt of  the  11.  was  an  affirmance  of  the 
,^-,,,  whole  ^transaction.  Brewer  v, 
L  -"^^J  Sparrow  was  cited  ;  but  Lord 
Lyndhnrst  said,  "In  that  case  the  whole 
proceeds  of  the  sale  were  taken:  that 


is  an  adoption  of  the  act.  Here  the  re- 
ceipt of  the  11.  does  not  ratify  the  act  of 
the  parties,  but  only  goes  in  diminution 
of  damages."  In  Powell  v.  llees,  7  Ad. 
&  Ell.  426,  Rees  had  before  his  death 
tortiously  taken  coal  from  land  belong- 
ing to  Powell,  Hughes,  and  Frolhero: 
it  was  held,  that,  the  coal  having  been 
sold  before  Uees's  death,  money  had  and 
received  would  lie  against  his  adminis- 
trator for  the  proceeds  of  the  coal  taken 
more  than  six  months  before  that  event, 
and  trespass  for  the  coal  taken  after- 
wards, under  St.  3  &  4  W.  4,  c.  42,  sec. 
2.  This  was,  however,  on  the  grouml 
that  the  subject-matter  of  each  action 
was  distinct.  "The  intestate,"  said 
Lord  Denmaii,  "  was  guilty  of  a  series 
of  trespasses,  and  not  of  one  single 
wrongful  act.  The  ])laintiffs,  therefore, 
have  only  pursued  different  remedies  foi: 
difl'erent  injuries." 


The  point  deciJed  in  Smith  v.  Hodson,  that  a  party  cannot  affirm  the 
existence  of  a  contract  to  promote  the  purpose  of  a  recovery,  and  yet  treat 
it  at  the  same  time  as  a  nullity,  in  order  to  shut  out  the  opposite  party  from 
a  defence  which  would  otherwise  be  open  to  him,  is  too  entirely  consistent 
with  reason  to  leave  much  room  for  dispute  or  discussion.  In  Butler  v. 
Gable,  1  W.  &  S.  108,  the  trustees  in  a  domestic  attachment,  which  is  a 
proceeding  in  the  nature  of  a  commission  of  bankruptcy,  sued  the  defendant 
in  assumpsit,  for  the  amount  of  a  check  which  had  been  transferred  to  him,  by 
the  party  against  whom  the  attachment  issued,  subsequently  to  its  date,  and 
relied  on  the  invalidity  of  the  transfer  as  a  ground  of  recovery.  But  it  was 
held  by  the  court,  that  whatever  the  result  might  have  been,  had  the  action 
been  laid  in  tort,  the  necessary  result  of  laying  it  in  contract,  was  to  affirm 
the  transaction  on  which  it  was  founded,  and  entitle  the  defendant  to  show 
that  he  had  received  the  check  in  payment  of  a  debt.  There  is  more  diffi- 
culty in  solving  the  question,  which  arises  where  the  course  of  the  plaintiff 
in  one  suit  or  proceeding,  is  relied  on  as  a  bar  to  the  subsequent  prosecu- 
tion of  another,  upon  grounds  inconsistent  with  those  which  he  assumed  ia 
the  first.  In  Peters  v.  Ballistier,  3  Pick.  495,  the  master  of  a  vessel,  had 
exceeded  the  authority  which  had  been  given  him  to  sell  the  cargo,  by  dis- 
posing of  it  in  payment  of  an  antecedent  debt,  due  by  the  owner  to  the  ven- 
dee. An  action  of  assumpsit  was  subsequently  brought  against  the  latter, 
by  a  party  claiming  as  assignee  of  the  bill  of  lading,  which  was  subse- 
quently discontinued,  and  an  action  of  trover  resorted  to  in  its  stead.  It 
was  argued  for  the  defence,  that  even  if  the  plaintiff  were  originally  entitled 
to  set  aside  the  sale,  under  which  the  defendant  claia.ed,  yet  that  it  had  been 
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affirmed  by  the  nature  of  the  action  first  brought,  and  that  the  election  thus 
made,  could  not  afterwards  be  departed  from.  But  it  was  held  by  the  court, 
that  although  Smith  v.  Hodson  was  strongly  in  point,  to  show  that,  if  the 
plaintiflPs  had  proceeded  with  the  action  of  assumpsit,  it  \vould  have  amount- 
ed to  a  ratification  of  the  sale  which  they  were  now  endeavouring  to  annul, 
yet  as  this  had  not  been  done,  and  they  had  discontinued  their  proceedings, 
on  finding  that  they  had  misconceived  the  true  course  to  be  adopted,  they 
were  not  debarred  from  recurring  to  their  rights  as  they  stood  at  first.  But 
it  was  held  in  the  subsequent  case  of  Butler  v.  Ilildreth,  5  Metcalf,  49, 
that  the  decision  in  Peters  v.  Ballistier  proceeded  on  the  ground,  that  the 
action  of  assumpsit  brought  in  the  first  instance,  had  been  misconceived  and 
could  not  have  been  sustained,  and  it  was  decided,  that  the  assignee  of  an 
insolvent  debtor,  was  precluded  from  setting  aside  a  sale  prior  to  the  assign- 
ment, as  fraudulent  against  creditors,  by  having  previously  brought  an  action 
on  the  promissory  notes,  given  by  the  defendant  for  the  purchase-money. 
The  distinction  thus  taken,  may  be  sound  in  law,  but  seems  hardly  applica- 
ble in  fact,  for  the  mistake  of  the  plaintiS"in  Butler  v.  Hildreth  was  not  as 
to  his  right  to  affirm  the  contract  and  sue  in  assumpsit,  but  in  forgetting, 
that  by  doing  so,  he  necessarily  entitled  the  defendant  to  insist  upon  it  as 
binding  in  his  favour,  as  well  as  against  him,  and  to  show  that  all  which  it 
bound  him  to  do,  had  been  performed.  But  whatever  may  be  the  true 
ground  of  the  decision  in  Peters  v.  Ballistier,  it  is  evident,  that  Butler  v. 
Hildreth  is  full  to  the  point,  that  where  a  party  is  entitled  either  to  ratify 
or  disaffirm  a  contract  of  sale  as  he  thinks  fit,  the  fact  of  bringing  an  action 
for  the  price,  will  be  as  a  final  ratification,  and  precludes  all  possibility  of 
subsequent  disaffirmance. 

In  Browning  v.  Bancroft,  8  Metcalf,  278,  the  assignees  of  an  insolvent 
debtor,  brought  an  action  of  replevin  to  recover  certain  goods,  which  had 
been  sold  by  the  insolvent  shortly  before  the  assignment,  and  the  defence 
set  up  was,  that  they  had  pi-eviously  proceeded  by  attachment  to  recover  the 
purchase-money,  due  on  the  contract  under  which  the  goods  were  sold.  To 
this  it  was  answered  for  the  plaintifi's,  that  the  attachment  was  brought  only 
as  to  so  much  of  the  goods  in  question  as  had  been  sold  by  the  vendee,  and 
could  not  be  reached  by  the  replevin.  It  therefore  appeared,  that  the  pro- 
ceedings in  the  two  actions  related  to  distinct  parcels  of  merchandize,  which 
had  however  been  sold  under  one  entire  contract  of  sale.  Under  these  cir- 
cumstances the  jury  were  instructed  at  the  trial,  that  the  effect  of  the  attach- 
ment upon  the  rights  of  the  plaintiff,  was  entirely  dependent  upon  the  inten- 
tion with  which  it  was  issued,  and  that  if  they  were  satisfied  that  the  object 
was  merely  to  recover  the  value  of  such  of  the  goods  as  had  been  disposed 
of  by  the  vendee,  and  could  be  recovered  in  no  other  way,  no  bar  would 
exist  to  the  prosecution  of  the  present  suit,  to  recover  such  as  had  re- 
mained in  the  vendee's  hands.  This  instruction  was  afterwards  fully  sus- 
tained by  the  court  in  banc,  who  expressed  the  opinion  that  a  party  is  only 
precluded  where  he  has  made  his  election  to  proceed  on  the  contract  and  nob 
for  the  tort,  with  a  full  knowledge  of  all  the  circumstances.  It  must, 
however,  be  admitted,  that  as  all  the  goods  appear  in  this  case  to  have  been 
sold  by  the  insolvent,  under  an  entire  contract  of  sale,  it  is  difficult  to  under- 
stand how  the  assignee,  acting  instead  of  the  latter,  could  be  entitled 
to  affirm  the  contract  as  to  part,  and  avoid  it  for  the   residue,  since  it  has 
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beeu  ropoatetlly  determined,  tli;it  as  a  sale  vitiated  by  fraud,  is  voidable  only, 
the  parties  must  set  it  aside  altogether,  if  at  all,  and  are  not  entitled  to  effect 
a  mere  partial  rescission  of  the  contract. 

In  the  recent  case  of  Kynaston  v.  Crouch,  14  M.  &  "W.  266,  a  clerk  of  a 
bankrupt  had  sold  certain  goods,  after  the  act  of  bankruptcy,  by  his  master's 
directions,  and  applied  the  proceeds  to  the  payment  of  his  creditors.  He 
was  subsequently  sued  by  the  assignees,  iu  an  action  for  money  had  and 
received,  and  held  liable  for  the  whole  amount  of  the  sales,  on  the  ground 
that  the  form  of  action  thus  adopted,  did  not  amount  to  a  ratification  of  the 
authority  given  by  the  bankrupt,  as  a  whole,  but  merely  of  so  much  as  relat- 
ed to  the  sale,  for  the  proceeds  of  which  it  was  brought.  But  there  can  be 
no  doubt  that  the  defendant  would  have  been  entitled  to  have  set  off  the 
debts,  for  the  payment  of  which  the  sales  were  effected,  had  they  been  due 
to  him,  and  not  to  third  persons.  The  law  was  so  held  in  Antrim  v.  Wood- 
ward, 4  Rawle,  345,  354,  where  it  was  decided  that  a  set-off  is  admissible 
as  a  defence  to  an  action  of  debt  or  assumpsit,  brought  to  recover  money 
collected  without  authority,  because  if  the  plaintiff  does  not  mean  to  affirm 
the  collection,  as  one  made  to  his  use,  he  should  proceed  against  the  parties 
by  whom  the  money  was  originally  due. 

H. 
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[reported  2    HEN.   BL.    527.] 

The  propGrty  of  a  highway  is  in  tiie  owner  of  the  soil,  subjoct  to  an  easement  for 
tlie  benefit  of  the  public.  Therefore  a  plea  in  bar  of  an  avowry  for  taliing-  cat- 
tle (Jumasre  feasant,  that  the  cattle  escaped  from  a  public  highway  into  the  locus 
ill  qii.n,  throijoh  the  defect  of  fences,  must  show  that  ihcy  were  passing  on  the 
higfmay  when  they  escaped;  it  is  not  sufBcierit  to  state  that  being  in  the  high- 
way they  etc aped. 

Replevin  for  taking  the  cattle  of  the  plaintiff.  Avowry,  that  the  defend- 
ant was  seised  in  fee  of  the  locus  in  quo,  and  took  the  cattle  damage  fea- 
sant. Plea,  that  the  locus  in  quo  "lay  contiguous  and  next  adjoining  to  a 
certain  common  and  public  king's  highway,  and  that  the  defendant  and  all 
other  owners,  tenants,  and  occupiers  of  the  said  place  in  which,  &c.,  with 
the  appurtenances,  for  the  time  being,  from  time  whereof  the  memory  of 
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man  is  not  to  the  contrary,  have  repaired  and  amended,  and  have  been  u-ied 
and  accustomed  to  repair  and  amend,  and  of  right  ought  to  have  repaired 
and  amended,  and  the  said  defendant  still  of  right  ought  to  repair  and 
amend  the  hedges  and  fences  between  the  said  place  in  which,  &c.,  and  the 
said  highway,  when  and  so  often  as  need  or  occasion  hath  been  or  required, 
or  shall  or  may  be  or  require  to  prevent  cattle  heiuij  in  the  said  liiglucai/ 
from  erring  and  escaping  thereout  into  the  said  place  in  which,  &c.,. through 
the  defects  and  defaults  of  the  said  hedges  and  fences,  and  doing  damage 
there.  And  because  the  said  hedges  and  fences  between  the  said  place  in 
which,  &c.,  and  the  said  highway,  before  and  at  the  time  when,  &c.,  were 
ruinous,  broken  down,  prostrated,  and  in  great  decay  for  want  of  needful 
and  necessary  repairing  *and  amending  thereof,  the  said  cattle  in  p  »qi  -i 
the  said  declaration  mentioned  just  before  the  said  time  when,  &c.,  L  J 
being  in  the  said  highway,  erred  and  escaped  thereout,  into  the  said  place 
in  which,  &c.,  through  the  defects  and  defaults,"  &c.  &c.  To  this  plea 
there  was  a  special  demurrer.  For  that  it  is  not  shown  in  or  by  the  said  plea, 
that  the  said  cattle  before  the  said  time  when,  &c.,  when  they  escaped  out 
of  the  said  highway  into  the  said  place  in  which,  &c.,  icere passing  through 
and  along  the  said  highway,  nor  that  they  had  any  right  to  he  there  at  all, 
&c. 

In  support  of  the  demurrer,  Williams,  Serjt.,  argued  as  follows  ;  It  is  a 
rule  in  pleading,  that  if  the  defendant  admits  the  fact  complained  of,  he 
must  show  some  good  reason  for  or  justification  of  it.  If  the  cattle  in  this 
case  had  escaped  from  an  adjoining  close  through  the  default  of  the  plain- 
tiff's fences,  the  defendant  must  have  shown  that  he  had  an  interest  in  that 
close,  or  a  license  from  the  owner  to  put  his  cattle  there ;  Dyer,  365  a,  Sir 
F.  Leke's  case,  recognised  Hob.  104,  Digby  v.  Fitzherbert ;  for  a  man  is 
bound  to  repair  against  those  who  have  right,  but  not  against  those  who 
have  no  right.  So  if  cattle  escape  from  a  highway,  the  party  justifying  a 
trespass  must  show  they  were  lawfully  using  the  highway,  that  is,  were 
passing  and  repassing  on  it,  which  is  material  and  traversable.  It  is  not 
sufficient  that  they  were  simply  in  it,  the  being  there  is  equivocal  and  not 
traversable.  The  owner  of  the  soil  may  have  trespass,  if  the  cattle  do 
anything  but  merely  pass  and  repass,  Bro.  Abr.  Tresp.  pi.  321,  and,  accord- 
ing to  this  principle,  the  entries  state,  in  pleas  of  this  kind,  that  the  cattle 
were  super  viain  pra:dictam  transeunteSj  Thomp.  Entr.  296,  297 ;  and  in 
Heme's  Plead.  822,  that  they  were  ^^  driven  along  the  highway.'" 

Heywood,  Serjt.,  contra. — The  same  strictness  is  not  required  in  a  plea  in 
bar  to  an  avowry  in  replevin,  as  in  a  justification  in  trespass.  Here  the 
plaintiff  pleads  the  plea,  and  it  is  sufficient  for  him  to  show  that  his  cattle 
were  wrongfully  taken.  T\iq passing  on  the  highway  is  as  uncertain  as  the 
being  there,  and  as  little  traversable.  But  the  material  issues  on  the  record 
would  be,  whether  the  fences  were  out  of  repair,  and  whether  the  defendant 
was  bound  to  repair  them.  If  he  were,  it  is  immaterial  whether  the  cattle 
were  passing  on  the  highway  or  not.  In  a  plea  in  *bar,  certainty  ^  ^^^  -^  -, 
to  a  common  intent  is  sufficient.  It  may  therefore  be  intended  that  L  '  *"  J 
the  cattle  were  lawfully  in  the  highway. 

Lord  C.  J.  Eyre. — I  agree  with  my  brother  Williams  as  to  the  general 
law  that  the  party  who  would  take  advantage  of  fences  being  out  of  repair, 
as  an  excuse  for  his   cattle  escaping  from  a  way  into  the  land  of  another, 
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must  show  that  ho  was  lawfully  using  the  casement  when  the  cattle  so 
escaped.  This  therefore  reduces  the  case  to  a  single  point,  namely,  Whether 
it  does  not  appear  on  the  plea,  to  a  common  intent,  that  the  cattle  were  on 
the  highway  using  it  in  such  a  manner  as  the  owner  had  a  right  to  do,  from 
the  words  "hehir/iu  the  said  hiijliwaijT'  This  is  a  different  case  from 
cattle  escaping  from  a  close,  where  it  is  necessary  to  show  that  the  owner 
luul  a  right  to  put  them  there,  because  a  highway  being  for  the  use  of  the 
public,  cattle  may  be  in  the  highway  of  common  right;  I  doubt,  therefore, 
whether  it  requires  a  more  particular  statement.  It  would  certainly  have 
been  more  formal,  to  have  said  that  the  cattle  were  passing  and  repassing ; 
and  if  the  evidence  had  proved  that  they  were  grazing  on  the  way,  though 
the  issue  would  have  been  literally,  it  would  not  have  been  substantially 
proved.  But  I  doubt  whether  the  being  in  the  highway  might  not  have 
been  traversed ;  and  if  the  heivr/  in  the  highway  can  be  construed  to  be 
certain  to  a  common  intent,  the  plea  may  be  supported,  notwithstanding 
there  is  a  special  demurrer,  for  a  special  demurrer  does  not  reach  a  mere 
literal  expression.  The  precedents  indeed  seem  to  make  it  necessary  to  state 
that  the  cattle  were  passing  and  repassing,  but  they  are  but  few;  yet  upon 
the  whole,  I  rather  think  the  objection  a  good  one,  because  those  forms  of 
pleading  are  as  cited  by  my  brother  Williams. 

Butler,  J. — This  is  so  plain  a  case,  that  it  is  difficult  to  make  it  a  ground 
of  argument.  But  my  brother  Heywood  says,  there  is  a  difference  between 
trespass  and  replevin  in  the  rules  of  pleading.  In  some  cases  there  is  cer- 
tainly a  iiiaterial  difference  in  the  pleading  in  the  two  actions,  though  in 
others  they  are  the  same.  One  of  the  cases  in  which  they  differ  is,  that  if 
trespass  be  brought  for  taking  cattle  which  were  distrained  damage  feasant, 
it  is  sufficient  for  the  defendant  to  say  that  he  was  possessed  of  the  close, 
J-  =tqq  -I  *and  the  cattle  were  do::ig  damage ;  but  in  replevin  the  avowant 
L  '  -^  must  deduce  a  title  to  the  close.  Wherever  there  is  a  difference,  it 
is  in  favour  of  trespass  and  against  replevin  :  for  in  trespass  an  excuse  in  a 
plea  is  sufficient,  but  in  an  avowry  a  title  must  be  shown. "j"  This  brings  me 
t-o  the  question.  Whether  the  plea  on  this  record  be  good  to  a  common 
intent  ?  Now  I  think  that  the  doctrine  of  certainty  to  a  common  intent 
will  not  support  it.  Certainty  in  pleading  has  been  stated  by  Lord  Coke(a) 
to  be  of  three  sorts,  viz.,  certainty  to  a  common  intent,  to  a  certain  intent 
in  general,  and  to  a  certain  intent  in  every  particular.  I  remember  to  have 
heard  Mr.  Justice  Aston  treat  these  distinctions  as  a  jargon  of  words,  with- 
out meaning.  They  have,  however,  long  been  made,  and  ought  not  alto- 
gether to  be  departed  from.  Concerning  the  last  two  kinds  of  certainty,  it 
is  not  necessary  to  say  anything  at  present.  But  it  should  be  remembered, 
that  the  certain  intent  in  every  particular  applies  only  to  the  case  of  estop- 
pels. (^)  By  a  commo7i  intent  I  understand,  that  when  words  are  used  which 
will  hear  a  natural  sense,  and  also  an  artificial  one,  or  one  to  be  made  out 
by  argument  or  inference,  the  natural  sense  shall  prevail:  it  is  simply  a 
rule  of  construction,  and  not  of  addition  :  common  intent  cannot  add  to  a 
Bentencc  words  which  are  omitted.     There  is  also  another  rule  in  pleading, 

t  See  the  note  to  Mellcr  v.  Spatcman,  1  Wins.  Saund.SlG  e,  and   to  Poole  v.  Longue- 
ville,  a  Wms.  Saund.  284d. 
(a)  Co.  Litt.  303.  (i)  Co.  Litt.  ibid. 
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wliicli  is,  that  if  the  meaning  of  words  be  equivocal,  they  shall  be  taken 
most  strongly  against  the  party  pleading  them.  There  can  be  no  doubt 
that  tlie  passing  and  repassing  on  the  highway  was  traversable ;  for  the 
question,  Whether  the  plaintiff  was  a  trespasser  or  not?  depends  on  the 
fact  whether  he  was  passing  and  repassing,  and  using  the  road  as  a  highway, 
or  whether  his  cattle  were  in  the  road  as  trespassers ;  and  that  which  is  the 
gist  of  the  defence  must  necessarily  be  traversable.  A  most  material  point, 
therefore,  is  omitted,  and  I  think  the  plea  would  be  bad  on  a  general  demurrer. 
But  here  there  is  a  special  demurrer,  and  as  the  words  are  equivocal  they 
are  informal. 

Heath,  J. — The  law  is,  as  my  brother  Williams  stated,  that  if  cattle  of 
one  man  escape  into  the  land  of  another,  it  is  no  excuse  that  the  fences  were 
out  of  repair,  if  they  were  trespassers  in  the  place  from  whence  they  came. 
If  it  be  a  close,  the  owner  of  the  cattle  must  show  an  interest  or  a  right  to 
put  them  there.  If  it  be  a  way,  he  must  show  that  *he  was  law-  ^^ .  -, 
fully  using  the  way ;  for  the  property  is  in  the  owner  of  the  soil,  L  J 
subject  to  an  easement  for  the  benefit  of  the  public.  On  this  plea  it  does 
not  appear  whether  the  cattle  were  passing  and  repassing,  or  whether  they 
were  trespassing  on  the  highway  ;  the  words  used  are  entirely  equivocal. 

Rooke,  J.,  of  the  same  opinion. 

Judgment  for  the  defendaat. 


The  subject  of  certainty  in  pleading 
haviiii^  been  adverted  to  in  tlie  note  to 
J'Anson  v.  Stuart,  ante,  it  is  intended  to 
append  to  this  case  a  few  remarks  upon 
the  other  branch  of  law,  with  reference 
to  which  it  is  usually  cited;  namely, 
the  respective  rights  of  the  public,  and 
of  the  owners  of  the  soil,  over  a  common 
highway.  The  questions  on  which  it 
is  intended  to  touch  are — 
I.  What  is  a  highway. 
II.  How  it  originates. 

III.  How  it  may  be  lost. 

IV.  How  it  is  to  be  kept  in  repair. 

I. — Highioaxj — What. — A  highway  is 
a  passage  which  is  open  toalltlie  king's 
subjects.  Mr.  Wellbeloved  defines  it 
to  boa  thoroughfare ;  but  there  are  still 
doubts  whether  a  highway  must  neces- 
sarily have  been  originally  a  thorough- 
fare ;  and  it  soems,  at  all  events,  that  if 
a  highway  were  stopped  at  one  end,  so 
as  to  cease  to  be  a  thoroughfare,  it  would 
in  its  altered  state  continue  a  highway; 
per  Patteson,  J.,  Rox  v.  Marquis  of 
Downshire,  4  Ad.  &  Ell.  7Vl  How- 
ever, I  have  adopted  the  above  defini- 
tion as  the  safest;  since,  whether  or  no 


a  passage,  to  be  open  to  all  the  king's 
subjects,  need  be  a  thoroughfare,  it  is 
clear  that  every  passage,  which  is  open 
de  jure  to  all  the  king's  subjects,  must 
be  a  highway.  It  may  be  a  foot-way, 
appropriated  to  the  sole  use  of  pedes- 
trians; B.  pack  and  prime  way,  which  is 
both  a  horse  and  foot  way ;  or  a  cart 
way,  which  comprehends  the  other  two, 
and  also  a  cart  or  carriage  way.  Co. 
Litt.  56  a.  But,  to  whichever  of  the.-e 
classes  it  belong,  it  is  still  a  highway: 
for  ^'■highway  is  the  genus  of  all  public 
ways,  as  well  cart-horse  as  foot-ways." 
Per  Lord  Holt.  Regina  v.  SaintlifF,  6 
Mod.  255.  See  Logan  v.  Burton,  5  B. 
&  C.  513;  Allen  v.  Ormond,  8  East,  4; 
R.  V.  Inhabs.  of  Salop,  13  East,  05; 
Domina  Regina  v.  Cluworth,  Salk.  358. 
See  as  to  railroads,  R.  v.  Severn  and 
Wye  Railway  Co.,  2  B.  &  A.  646. 
Nay,  even  public  rivers  are,  in  Idw,  to 
be  considered  highways,  since  they  fall 
within  the  definition  above  given,  and 
are  passages  open  to  all  the  king's  sub- 
jects. 1  Lord  Raym.  725;  2  Lord  Raym. 
1174;  R.  V.  Hammond,  10  Mod.  382; 
Com.  di.  Cliimin.  A.  1 ;  Mayor  of  Lynn 
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V.  Turner,  Cowp.  6G.    [R.  v.  Lord  Gros-    by  the  express  enactment  of  the  Legis- 
venor,  2  Stark.  511 ;  Mayor  of  Colches-     latnro,  it  derives  its  existence  from   a 


ter  V.  Brooke,  7  Q.  B.  339.] 

The  interest  of  the  public  in  a  high- 
way consisting  solely  in  the  right  of 
passage,  the  soil  and  freehold  over 
which  that  right  of  way  is  exercised 
may  be,  and  generally  is,  vested  in  a 
private  owner,  who  rnay  maintain  an 
action  against  persons  who  infringe  his 
rights  therein,  as,  for  instance,  by  per- 
mitting cattle  to  depasture  there.  See 
the  principal  case,  and  Sir  John  Lade  v. 
Shepherd,  2  Str.  1004;  Stevens  v. 
Whistler,  11  East,  51.  And  the  gene- 
ral prima  facie  presumption  of  law  is, 
tliat  the  freehold  of  the  road,  usque  ad 
meJium  fdum  vice,  is  in  the  proprietors 
of  the  land  on  either  side.  Cooke  v. 
Green,  11  Price,  736  ;  Hedlam  v.  Head- 
ley,  Holt,  463:  see  however  the  excep- 
tion stated  by  Lord  Denman,  C.  J.,  R.  v. 
Hatfield,  4  Ad.  &  Ell.  164,  and  per  Lord 
Tenterden,  C.  J.,  in  R.  v.  Edmonton,  1 
M.  &  Rob.  124.  And  so  of  the  waste 
land  on  each  side  of  the  road.  Steele 
V.  Prickett,  2  Stark.  463 ;  Doe  v.  Pear- 
sey,  7  B.  &  C.  304 ;  unless,  indeed,  it 
communicate  with  other  larger  wastes 
belonging  to  the  lord  of  the  manor. 
Anon.,  Loftl,  358;  Grose  v.  West,  7 
Taunt.  39 ;  Doe  d.  Barrett  v.  Kemp,  7 
Bingh.  332.  Nay,  not  only  may  the  soil 
over  which  the  highway  passes  be  vested 
in  an  individual,  but  it  may  be  subject 
to  a  private  right  of  way  co-existent  with 
the  public  one.  Brownlow  v.  Tomlin- 
son,  1  M.  &,  Gr.  4B4.  [Or  to  a  custom 
of  partial  interruption  for  a  limited  time 
by  the  erection  of  booths  during  a  fair. 


dedication  to  the  public  by  the  owner  of 
the  land  over  which  the  highway  ex- 
tends, of  a  rigiit  of  passage  over  it;  and 
this  dedication,  though  it  be  not  made  in 
express  terms,  as  it  indeed  seldom  is, 
may  and  will  be  presumed  from  an  un- 
interrupted use  by  the  public  of  the 
right  of  way  claimed.  R.  v.  Lloyd,  1 
Camp.  260.  See  British  Museum  v. 
Finnis,  5  C.  &  P.  460;  and  the  Grand 
Surrey  Canal  Co.  v.  Hall,  1  M.  &  Gr. 
393. 

"No  particular  time  is  necessary  for 
evidence  of  a  dedication.  If  the  act  of 
dedication  be  unequivocal,  it  may  take 
place  immediately.  For  instance,  if  a 
man  build  a  double  row  of  houses  open- 
ing into  an  ancient  street  at  each  end, 
making  a  street,  and  sells  or  lets  the 
houses,  that  is  instantly  a  highway." 
Per  Chambre,  J.,  in  Woodyer  v.  Hadden, 
5  Taunt.  125. 

Eight,  and  even  six  years,  have  been 
held  time  enough  wherein  to  presume  a 
dedication  i'romuser.  Trustees  of  Rug- 
by Charity  v.  Merry  wether,  11  East, 
375.  Four  years  have  been  held  too 
short  a  time.  But  all  depends  upon  the 
special  circumstances  of  each  case,  as 
will  be  understood  from  the  remarks  of 
Chambre,  J.,  above  cited.  R.  v.  Hud- 
son, 2  Str.  909 ;  R.  v.  Wright,  3  B.  & 
Ad.  681. 

A  dedication  cannot  be  presumed 
against  the  Crown.  Harper  v.  Charles- 
worth,  4  B.  &  C.  574.  I A  conclusion 
scarcely  warranted  by  the  case  cited; 
and  opposed  by  Regina  v.  East  Mark,  11 


r*951  E'^voo*^  V.  Bullock,  6  Q.  6.  383.]     Q.  B.  877,  which  decides  that  the  Crown 
=^The  right  of  the  public,  how-     may  dedicate  a  road  to  the  public,  and  be 


ever,  is  that  which  is  of  chief  import- 
ance, and  is  principally  to  be  taken 
care  of.  And  therefore  if  a  highway 
become  so  out  of  repair  and  founderous, 
as  to  be  impassable,  or  even  incommo- 
dious, the  public  have  a  right  to  go  on 
the  adjacent  ground,  whetlier  it  be  cul- 
tivated or  uncultivated;  1  Roll's  Abr. 
390  A.  pi.  1,  B.  pi.  1;  1  Hawk.  P.  C. 
76,  s.  2;  Absor  v.  French,  Taylor  v. 
Whitehead,   Doiigl.  749;  2   Show.   28, 


bound  by  long  acquiescence  in  public 
user.}  As  a  dedication  to  the  public  will 
be  presumed  where  circumstances  war- 
rant it,  so  that  presumption  may  be  re- 
butted, and  prevented  from  arising,  by 
circumstances  incompatible  vvith  the  sup- 
position that  any  dedication  has  taken 
place.  Thus,  though  we  have  seen 
that  if  a  man  open  a  useful  passage  from 
one  public  highway  or  street  into  an- 
otiier,  a  presumption   will,  in  course  of 


pi.  19;  a  privilege  which  the  grantee  of    time,  arise,  that  he   has  dedicated  that 


a  private  way  can  under  no  circumstan- 
ces assume.  Pomfret  v.  Rycroft,  1 
Wms.  Saund.  322  a,  n.  3.  Taylor  v. 
Whitehead,  ubi  supra;  Bullard  v.  Har- 
risiin,  4  M.  &,  S.  357. 

II.  As  to  the  mode  in  tohich  a  High- 
way is  created. — Except  where  this  done 


passage  to  the  public;  yet,  if  he  place  a 
bar  or  gate  across  the  road,  which  rnay 
be  opened  and  shut  at  pleasure,  tlie  pre- 
sumption of  dedication  is  rebutted.  Nay, 
though  tlie  barorgaleliave  been  knocked 
down,  the  fact  of  its  having  once  been 
there   will,  at  lea.-:t   for   a   considerable 
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time,  prevent  the  presumption  of  a 
dedication  from  arising-.  Roberts  v. 
Karr,  1  Camp.  262,  note;  Letlibritisfe  v. 
Winter,  1  Camp.  263.  See  Britisli 
Museum  v.  Finnis,  5  C.  &  P.  460.  So 
too  it  may  be  proved  that  the  user  took 
place  under  an  agreement.  Barraciough 
V.  Johnson,  8  Ad.  &  Ell.  104.  See 
Grand  Surrey  Canal  Co.  v.  Hall,  1  M. 
&Gr.  39:^;  [and  Ferrand  v.  AJilligan,? 
Q.  B.  730.] 

A  dedication  to  the  public  may  be 
limited  in  point  of  time  by  acts  contem- 
poraneous with  the  dedication.  R.  v. 
Hudson,  2  Str.  909  ;  R.  v.  Norlhatripton, 
2iM.  &  S.  262.  See  R.  v.  Mellur,  1  B. 
&  Adol.  32.  But  whether  a  dedication 
can  be  partial  in  its  extent,  is  a  question 
of  some  doubt  and  difficulty.  See  it  dis- 
cussed by  Mr.  Wellbeloved,  on  High- 
ways, p.  52,  et  seq.  See  also  AJarquis 
of  Stafford  v.  Coyney,  7  B.  &i  C.  257. 
Rex  V.  Leake,  2  Nev.  &.  Mann.  595;  5 
B.  &  Adol.  469.  Lethbridgev.  Winter, 
1  Camp.  263.  [It  is  settled  that  there 
cannot  be  a  dedication  to  a  limited  por- 
tion of  the  public.  Such  a  dedication 
is  merely  void,  and  does  not  operate  as  a 
dedication  to  the  whole  public.  Poole  v. 
Huskisson,  11  M.  &  W.  827.] 

It  must  also  be  observed,  that  the  de- 
dication of  the  owner  of  a  particular 
estate  will  not  bind  those  in  ren)ainder, 
or  prevent  them  from  stopping  the  way 
dedicated,  when  the  estate  comes  into 
their  possession.  Wood  v.  Veal,  5  B.  & 
A.  454.  See  Baxter  v.  Taylor,  1  Nev. 
&  M.  13;  R.  v.  Edmonton,  1  M.  &  Rob. 
24.  Unless,  indeed,  in  the  course  of  the 
period  during  which  the  way  has  been 
used,  there  have  been  a  succession  of 
tenants,  or  the  landlord  has  had  express 
notice  of  the  user,  in  which  cases  his 
assent  to  it  might  be  implied.  R.  v. 
Barr,  4  Camp.  16.  A  body  corporate 
may  dedicate.  Grand  Surrey  Canal  Co. 
v.  Hall,  1  M.  &  Gr.  393. 

The  assent  of  the  parish  through 
which  the  highway  runs  is  not  requisite 
to  give  efl'ect  to  the  dedication  thereof, 
R.  v.  Leake,  5  B.  &-  Adol.  469;  though 
the  contrary  of  this  proposition  was  once 
contended  for.  R.  v.  St.  Benedict,  4  B. 
&  A.  447;  R.  v.  Mellor,  1  B.  &  Adol. 
32;  R.  V.  Cumberworth,  3  B.  &  Adol. 
112;  R.  V.  Wright,  3  B.  &  Adol.  693. 
See  now,  however,  on  this  subject,  5  & 
6  W.  4,  c.  50,  s.  23,  cited  post. 


''It  has  been  already  remarked, 
that  a  highway  is  sometin)es  cre- 
ated by  an  act  of  parliament  passed  for 


[*96] 


that  purpose.  The  provisions  of  such 
an  act  must  be  strictly  followed,  or  the 
creation  will  not  take  place.  See  R.  v. 
Haslingfield,  2  M.  &  S.  558.  Where 
an  act  of  parliament  directed  a  road 
from  A.  to  B.,  it  was  held  that  the  whole 
line  must  be  complete,  before  any  portion 
of  it  would  become  a  highway  repair- 
able by  the  parish.  R.  v.  Cumberworth, 
3  B.  &,  Ad.  112,  and  4  Ad.  &  Ell.  731; 
R.  V.  Edge  Lane,  4  Ad.  &  Ell.  723.  It 
wns  thought  in  one  case,  that  where  the 
act  directed  a  main  rnad  loUh  branches, 
the  main  road  would  become  a  public 
road  before  the  completion  of  the 
branches,  R.  v.  J.  J.,  VV.  K.  of  York- 
shire, 5  B.  &  Ad.  1003;  but  the  act 
there  contained  the  word  respectively; 
and  R.  v.  Edge  Lane  shows  that,  in  the 
absence  of  special  words,  it  is  other- 
wise. 

III.  As  to  the  mode  in  ivhich  a  High- 
warj  may  be  lost. — The  common  law 
presents  no  means  by  which  a  public 
right  of  way  can  bo  lost  absolutely. 
Fuller  V.  Saunders,  Cro.  Jac.  446.  It 
might,  however,  be  diverted  from  one 
line  of  road  into  another;  and  that  either 
by  the  act  of  God — as  ifa  navigable  river 
chansfe  its  course;  [see  Reg.  v.  Bamber, 
5  Q.^B.  279 ;  Reg.  v.  Paul,  2  M.  &,  Rob. 
307,  coram  Maule,  J.] ;  or  by  proceed- 
ings on  a  writ  entitled  that  of  ad  quod 
damnum,  which  is  an  original  writ  issu- 
ing out  of  Chancery,  and  directing  the 
sheriff  to  summon  a  jury,  to  inquire  whe- 
ther the  proposed  diversion  will  be  de- 
trimental to  the  public,  and  to  return 
the  inquisition  into  Chancery,  where  any 
person  injured  thereby  might  have  im- 
peached it. 

A  public  highway  may,  of  course,  he 
either  extinguished  or  diverted  by  act  of 
parliament;  and  statute  5  &  6  W.  4,  c. 
50,  contains,  from  section  84  to  92,  co- 
pious directions  as  to  the  mode  in  which 
it  may  be  stopped  up  or  diverted  by  two 
justices.  Those  sections  enact,  that 
whenever  the  inhabitants,  in  vestry  as- 
sembled, deem  it  expedient  that  a  high- 
way should  be  stopped,  diverted,  or 
turned,  either  entirely,  or  reserving  a 
fbot-way  or  bridle-way,  the  chairman 
shall,  in  writing,  direct  the  surveyor  to 
apply  to  two  justices  to  view  it  and  au- 
thorise iiim  to  pay  the  expenses  of  the 
view.  Any  inhabitant  may  call  upon 
the  churchwardens  to  assembly  a  vestry 
for  this  purpose.  If  it  appear  to  the  two 
justices,  upon  their  view,  that  the  high- 
way may  beneficially  be  stopped,  divert- 
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ed,  or  turneil.and  the  owner  of  tlie  land 
through  whicl)  tlie  new  highway  (if 
any)  is  intended  to  be  made,  consent  in 
writing,  notices  arc  to  be  affixed  at  each 
end  of  the  road,  published  for  four  weeks 
running  in  a  county  newspaper,  and  for 
four  successive  Sundays  on  the  door  of 
tlie  church  of  each  parish  through  which 
the  highway  runs;  and  when  proof  has 
been  made,  to  the  satisfaction  of  the 
justices,  of  the  publication  of  such  no- 
tices, and  a  plan  has  been  laid  before 
them  of  the  old  and  proposed  new  high- 
ways, the  justices  are  to  make  their  cer- 
tificate, which  is  to  be  lodged  with  the 
clerk  of  the  peace,  and  at  the  quarter 
sessions  next  after  four  weeks  from  the 
lay  of  its  being  so  lodged,  is  to  be  read 
in  open  court,  and  enrolled,  together 
with  the  proof,  plan,  and  consent,  among 
the  records  of  the  quarter  sessions.  The 
stoppage  or  diversion  of  several  highways 
connected  with  each  other,  may  be  ef- 
fected by  the  same  order  and  certificate. 
Parties  aggrieved  by  such  certificate 
may  appeal  to  the  said  quarter  sessions, 
giving  ten  days  notice,  and  a  statement 
of  the  grounds  of  appeal.  The  court  of 
quarter  sessions  is  to  empannel  a  jury  to 
try  this  appeal,  to  decide  it  according  to 
the  verdict,  and  to  award  costs  to  the 
successful  party.  If  there  be  no  appeal, 
or  the  appeal  be  dismissed,  the  quarter 
sessions  are  to  make  an  order  for  the  di- 
version or  stopping  the  old  highway, 
and  purchasing  the  ground  for  the  new 
one,  which  thenceforth  is  to  be  a  public 
highway. 

Besides  the  above  enactment,  the 
Turnpike  Acts  contain  provisions  appli- 
cable to  that  class  of  ways  only. 

IV.  As  In  the  mode  in  lokich  a  High- 
way is  to  he  repaired. — At  common  law, 
the  liability  to  repair  all  highways  with- 
in a  parish  rests  on  the  occupiers  of  the 
land  therein.  1  Roll's  Abr.  390;  Aus- 
tin's case,  1  Vent.  183,  9;  R.  v.  iSt. 
George,  Hanover  Sq.,  3  Camp.  222; 
R.  V.  Neverthong,  2  B.  &.  A.  179,  [and 
.5  &  6  W.  4,  c.  50,  s.  29,  regulates  the 
mode  in  which  a  rate  is  to  be  made  for 
that  purpose,  upon  all  properly  liable  to 
be  rated  to  the  relief  of  the  poor,  and 
"such  woods,  mines,  and  quarries  of 
stones,  or  other  hereditaments  as  have 
heretofore  been  usually  rated  to  the 
highways," — that  is  to  say,  such  woods, 
&c.,  as  have  been  usually  rated  to  the 
highways  in  the prirticuhir parish  where 
the  rate  is  made ;  therefore,  timber- 
woods,  which  had  aot  been  for  a  num- 


ber of  years  before,  and  up  to  the  pas- 
sing of  the  Act,  rated  to  the  highways 
in  the  parish  in  which  they  were  situate, 
were  held  not  to  be  rateable  after  the 
passing  of  the  act,  although  similar 
woods  had  always  been  rated  in  the 
neighbouring  parishes  and  country  gene- 
rally. R.  v.  Rose,  6  Q.  B.  153 ;  so  that 
property  may  be  rateable  in  one  parish, 
to  the  repair  of  the  highways,  whilst  the 
same  description  of  property  is  not  so 
rateable  in  another.]  Where  a  place 
happened  to  be  extra-parochial,  it 
seemed  doubtful  how  the  repair  was  to 
be  enforced.  R.  v.  Kingsmoor,  2  B.  & 
C.  190;  [and  see  Reg.  v.  Midville,4  Q,. 
B.  240.]  The  liability  of  the  parishion- 
ers may  indeed  be  suspended,  and  the 
burden  imposed  on  *olher  per-  r  ^07 -i 
sons,  under  certain  circum-  '-  '  -' 
stances.  But  then,  if  those  persons  be- 
come in  any  way  unable,  or  cease  to  be 
compellable,  to  perform  the  duty  of  re- 
paration, the  dormant   liability  of    the 

parishioners  revives.     Young  v.* ,  1 

Lord  Raym.  725;  R.  v.  Sheffield,  2  T. 
R.  106 ;  R.  V.  Oxfordshire,  4  B.  &  C. 
194.  Nor  can  the  parish,  by  any  agree- 
ment whatever,  exonerate  itself  from 
this  inherent  liability.  R.  v.  Mayor  of 
Liverpool,  3  East,  86.  [By  4  &  5  Vict. 
c.  59,  continued  by  several  acts,  the  last 
of  which  is  10  &  11  Vict.  c.  93,  justices 
at  special  sessions,  on  proof  of  the  defi- 
ciency of  the  funds  of  any  turnpike- 
trust,  may  order  a  portion  of  the  high- 
way-rate to  be  paid  to  the  trustees,  for 
the  repair  of  such  portion  of  the  turn- 
pike road  as  lies  within  the  parish  in 
which  the  rate  is  made  ;  and  the  justices 
have  power  to  make  such  an  order,  al- 
though the  deficiency  in  the  trust-fund 
has  been  occasioned  by  payment  of  in- 
terest upon  a  pro-existing  debt.  See  R. 
V.  White,  4  Q.  B.  101.] 

This  common-law  liability  to  repair 
all  the  highways  situate  within  it,  under 
which  every  parish  lay,  has  now,  how- 
ever, been  a  good  deal  narrowed  by  sta- 
tute 5  &  6  W.  4,  c.  50,  so  far  as  respects 
roads  constructed  by  private  individuals, 
after  the  passing  of  that  act.  The  23rd 
section  [which  is  not  retrospective,  R.  v. 
Westmark,  2  M.  &  R.  305]  enacts  that 
no  road  made  by  a  private  person  or  cor- 
poration, or  set  out  as  a  private  drift- 
way or  horse-path  by  the  award  of  in"- 
closure  commissioners,  shall  be  deemed 
a  highway  repairable  by  the  parish,  un- 
less three  months'  notice  be  given  to  the 
surveyor  of  the  intention  to  dedicate. 
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and  unless  it  be  substantially  made,  to 
his  satisfaction,  and  that  of  two  justices, 
who  are  to  view  and  certify,  and  their 
certificate  is  to  be  enrolled  at  the  next 
sessions.  The  surveyor,  on  receipt  of 
the  notice,  is  to  call  a  vestry,  and  if  they 
deem  the  new  road  not  of  sufficient  uti- 
lity, the  question  is  to  be  determined  by 
the  next  special  session  for  the  highways. 
Hence  it  appears  that  the  sort  of  dedi- 
cation which  will  suffice  to  entitle  the 
public  to  a  road,  will,  for  the  future,  be 
different  from  that  which  must  take 
place  in  order  to  burden  the  parish  with 
the  duty  of  repairing  it.  See  R.  v. 
Leake,  5  B.  &  Ad.  469;  R.  v.  Cumber- 
worth,  3  B.  &  Ad.  112;  R.  v.  VVrio-ht, 
3  B.  &  Ad.  683;  R.  v.  Mellor,  1  B.  &, 
Ad.  32  ;  Grand  Surrey  Canal  Co.  v.  Hall, 
1  M.  &  G.  393. 

Special  provisions  have  been  made  by 
the  Legislature,  respecting  the  repair  of 
roads  which  happen  to  pass  along  the 
boundary  line  of  two  parishes,  so  as  to 
have  one  side  in  one  parish,  and  the 
other  side  in  another  parish.  See  5  &- 
6  VV.  4,  c.  50,  ss.  58,  59,  60,  6L 

It  has  been  said,  that  the  common-law 
liability  to  repair  highways,  may  be  im- 
posed on  other  persons  than  the  parish- 
ioners at  large  under  certain  circum- 
stances.    These  are — 

L  Where  the  owner  of  the  land 
through  which  a  highway  passes,  in- 
closes, in  which  case  he  beconies  liable 
to  repair  as  much  of  it  as  he  has  inclosed  ; 
Sir  E.  Duncombe's  case,  Cro.  Car.  366; 
the  reason  of  this  is,  that  the  inclosure 
prevents  the  public  from  exercising  their 
right,  which  has  been  before  spoken  of, 
viz.,  that  of  going  on  the  adjacent  land 
when  the  highway  is  impassable;  and 
the  repairs  to  which  he  is  subjected  are 
stricter  than  the  liability  even  of  the 
parish,  for  the  parish  is  only  obliged  to 
keep  the  road  in  the  same  state  in  which 
it  has  always  been  ;  whereas  the  person 
who  has  inclosed,  is  bound  to  maintain  a 
■perfect  good  way ;  and,  if  he  do  not,  the 
public  may  justify  making  gaps  in  his 
inclosure,  and  going  into  his  grounds  as 
fiir  as  is  necessary  to  avoid  the  bad  way. 
Henn's  case.  Sir  VV.  Jones,  296;  see  R. 
V.  Fiecknow,  Burr.  461,  and  3  Salk.  182 ; 
[also  the  observations  of  Abbott,  C.  J.,  in 
Steele  V.  Prickett,  2  Stark.  468,  et  soq.] 
He  may,  however,  get  rid  of  his  liability 
by  destroying  his  inclosures.  R.  v. 
Stoughton,  2  Wms.  Saund.  160,  note  12. 
When  there  is  an  ancient  inclosure  on 
one  side  of  a  road,  and  the  owner  of  the 


land  on  the  other  side  incloses  it,  he 
shall  maintain  the  whole  way;  R.  v. 
Stoughton,  2  Wms.  Saund.  161,  note: 
if  there  be  no  such  ancient  inclosure,  he 
shall  only  repair  half  the  way;  R.  v. 
Stoughton,  1  Sid.  464;  where  two  in- 
close, they  shall  repair  the  way  in  moi- 
eties, ibid. ;  and  see  1  Wms.  Saund.  161, 
in  notis. 

2.  The  burthen  of  repair  may  be  cast 
on  a  particular  person  by  prescription  ; 
this  prescription,  if  alleged  against  a  cor- 
poration, may  be  general ;  [see  R.  v. 
Birmingham  and  Gloucester  Railway 
Co.,  3  Q.  B.  223;  where  the  question 
was  discussed  whether  an  indictment 
for  non-repair  would  lie  against  a  cor- 
poration, and  held  that  it  would] ;  but  if 
alleged  against  an  individual,  some  con- 
sideration for  it  must  be  shown,  ex  gr., 
the  having  lands  holden  by  such  service. 
1  Hawk.  P.  C.  c.  76,  s.  8.  See  R.  v.  Ker- 
rison,  1  M.  &  S.  435;  13  Rep.  33  ;  Bac. 
Abr.  Highway,  F. ;  R.  v.  St.  Giles,  5  M. 
&  S.  260.  [See  Priestly  v.  Foulds,  2 
M.  &  G.  175.]  And  when  lands  holden 
by  such  charge  are  conveyed  to  several, 
the  charge  is  not  apportioned  among 
them,  but  each  is  liable  to  the  whole  re- 
pairs, and  must  have  contribution  from 
the  others.  Regina  v.  Duchess  of  Buc- 
cleugh,  1  Salk.  358;  R.  v.  Buckridge,  4 
Mod.  48 ;  3  Vin.  Abr.  Apportionment, 
5,  pi.  9.  Whether  the  obligation  to  re- 
pair a  highway  ratione  tenure  must  of 
necessity  be  immemorial,  has  been 
doubted.  [But  see  R.  v.  Hayman,  Moo. 
&  M.  402;  and  per  Taunton,  J.,  R.  v. 
Middlesex,  3  B.  &  Ad.  210  ]  See  the 
able  argument  of  Mr.  Cresswell  on  this 
subject,  in  R.  v.  Scarisbrick,  6  A.  &  E. 
513,  where  he  contends  that  the  true 
rule  is  that  a  highway  is  prima  facie  pre- 
sumed to  be  inmiemorial ;  and  thereiore 
the  origin  of  the  obligation  must  usually 
be  so  too.  But  that  where  the  origin  of 
the  road  can  be  shown,  so  may  that  of 
the  obligation;  and  he  refers  to  Mayor 
of  Lyme  Regis  v.  Henley,  to  show  that 
such  an  obligation  is  capable  of  a  modern 
origin.  [The  obligation  to  repair  ra- 
tione tenurse  seems  to  be  enforceable  in 
the  first  instance  against  the  occupier, 
who  is  the  only  person  known  to  the 
public,  and  who  has  his  remedy  over 
against  the  owner.  Baker  v.  Greenhill,  8 
Q,.  B.  148;  and  quasre,  whelher  the 
owner  of  lands  bound  to  repairs  ratione 
tenurse  is  liable  to  be  indicted  as  such 
though  ho  be  not  in  occupation,  and  the 
lands  be  occupied  by  another  ;  see  R.  v. 
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Sutton,  3  A.  &  E.  597,  where  lands  so 
clinrn-ed  with  repairs  were  occupied  by 
the  t«uardian  in  socage  of  an  infant  ele- 
ven years  old,  who  had  inherited  them: 
it  was  held  ;  I.  that  the  infant  was  not 
indictable  as  owner;  2.  that  the  guard- 
ian was,  S.  C] 

If  a  road  had  been  widened,  the  mode 
r*Qft  1  "*'  f'oi'ig'  wiiich  is  now  provided 
>-  ''^  Uy  ^5  &  0  W.  4,  c.  50,  s.  82,  the 
parish  must  at  common  law  have  re- 
paired the  new  part  thereof.  R.  v.  West 
Riding  of  Yorkshire,  2  East,  353;  st.  4 
G.  4,  c.  95,  s.  68.  But  now,  when  <a 
road  is  widened,  diverted,  or  turned,  the 
parish  must  repair  the  whole ;  and 
means  are  provided  for  enforcing  a  rate- 
able contribution  from  the  persons  pre- 
viously liable  to  the  reparation.  5  &  6 
\V.  4,  c.  50,  sec.  93.  [And  see  4  G.  4, 
c.  95,  and  R.  v.  Inhabitants  of  Barton, 
11  A.&  E.  343.] 

By  sect.  62  of  the  said  act,  a  mode  is 
chalked  out  of  converting  a  highway,  re- 
pairable by  a  corporation,  or  individual, 
into  a  parish  highway,  and  fixing  the 
compensation  to  be  paid  by  the  party  to 
be  relieved  from  the  onus  of  repairing. 

3.  The  inhabitants  of  a  particular 
township  within  a  parish,  may,  by  cus- 
tom, be  bound  to  repair  the  highways 
lying  within  its  own  boundary.  R,  v. 
Ecclesfield,  1  B.  &  A.  348,-  [although  it 
is  not  proved  affirmatively  that  there  are, 
or  have  been,  ancient  highways  in  the 
townsiiip,  R.  V.  Barnoldswick,  4  Q.  B. 
499.]  In  like  manner,  a  parish  may,  by 
immemorial  custom,  be  charged  witli  tlie 
repair  of  a  bridge  instead  of  the  county, 
R.  V,  Hendon,  4  B.  &  Adol.  628  ;  but  not 
with  the  repairs  of  a  highway  out  of  its 


boundary.  R.  v.  St.  Giles,  5  M.  &.  S. 
260;  R.  V.  Machynlleth,  2  B.&  C.  166. 
By  such  a  custom,  the  township  is  placed 
on  the  same  footing  as  a  parish,  with 
respect  to  the  highways  within  it,  whe- 
ther newer  old.  R.  v.  Hatfield,  4  B.  & 
A.  75 ;  [R.  V.  Eastington,  5  A.  &-  E.  765 ; 
R.  V.  Heage,  2  Q.  B.  132.]  See  5  &  6 
VV.  4,  cap.  50,  s.  5.  See  further  as  to 
highways,  and  particularly  as  to  plead- 
ings relating  to  them,  the  notes  to  R.  v. 
Stanghton,  2  Wms.  Saund.  160;  and  as 
to  bridges,  see  stats.  22  H.  8,  cap.  5;  43 
G.  3,  cup.  59,  sec.  5  ;  and  5  &,  6  W.  4, 
cap.  50,  sees.  :il  &  22. 

The  above  observations  have,  to  avoid 
confusion,  been  confined  to  highways 
overland.  But  it  is  clear  that  the  chan- 
nels of  public  navigable  rivers  were  al- 
ways highways.  [See  Mayor  of  Col- 
chester v.  Brooke,  7  Q.  B.  339,  to  which 
case  the  reader  is  referred,  as  contain- 
ing much  useful  information  upon  the 
extent  of  the  rights  of  the  public,  in 
navigable  tidal  rivers.]  Up  to  the  point 
reached  by  the  flow  of  the  tide  the  soil 
was  presumably  in  the  crown ;  above 
that  point,  whether  the  soil  at  common 
law  was  in  the  crown  or  in  the  owners 
of  adjacent  lands,  was  a  point  perhaps 
not  free  from  doubt;  there  was  at  least 
a  jurisdiction  in  the  crown  to  reform  and 
punish  nuisances  therein.  It  was  there- 
fore at  common  law  illegal  to  erect 
weirs,  &c.,  so  as  to  obstruct  the  channel. 
Those  prior  to  Edward  the  First's  reign 
are,  however,  legalised  by  the  construc- 
tion of  25  Edw.  3,  c.  4,  which  provided 
for  the  destruction  of  tlio.~e  levied  subse- 
quently. Williams  v.  Wilcox,  8  A.  & 
E.314. 


"  An  easement  is  defined  to  be  a  liberty,  privilege,  or  advantage  in  land, 
without  profit,  existing  distinct  from  an  ownership  of  the  soil ;"  per  Pren- 
tiss, C.  J.  in  Pomeroy  V.  Mills,  3  Vermont,  279.  Such  a  privilege  or  liberty, 
open  to  the  community,  is  a  public  easement ;  of  which,  highways  arc  the 
most  common  instances. 

A  highway  may  be  created  by  legislative  authority,  exercised  either 
directly,  or  through  a  municipal  corporation  authorized  by  its  charter  to  open 
streets,  or  through  general  road  laws,  which  exist  in  most  .states,  empower- 
ing justices  or  county  courts  to  act  upon  the  petition  of  the  inhabitants  :  or, 
it  may  arise  from  a  dedication  by  the  owner.  Squares,  walks,  &c.  may  also 
be  the  subjects  of  dedication  to  the  public. 

A  dedicatioii  is  defined  to  be  '•'  the  act  of  devoting  or  giving  property  for 
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some  proper  object,  and  in  such  manner  as  to  conclude  the  owner ;"     Hun- 
ter V.  The  Trustees  of  Sandy  Hill,  6  Hill,  407,  411.     It  may  be  made  by 
parol;  Trustees  of  Dover  v.  Fox,  9  B.  Monroe,  200;  or,  it  may  be  pre- 
sumed from  lapse  of  time;  and  the  period  required  by  the  statute  of  limita- 
tions to  bar  a  right,  would,  from  analogy  to  that  statute,  be  sufficient,  though 
so  long  a  time  would  not  always  be  requisite ;  State  v.  Wilkinson,  2  Vermont, 
480  ;  Abbott  v.  Mills,  et  al.,  3  id.  521 ;  State  v.  Trask,  6id.  355  ;  Shaw  and 
others  v.  Crawford,  10  Johnson,  236;  Doe  ex.  dem.  Kennedy's  Ex' rs  v.  Jones, 
11  Alabama,  64,  84;  State  v.  Sartor,  2   Strobhart,  61,   66;  Stuyvesant  v. 
Woodruff,  1  Zabriskie,  134,  147  ;  State  v.  Thomas,  4  Harrington,  568  ;   Re- 
gina  V.  East  Mark,  11  Q.  B,  877 ;  or,  it  may  be  by  immediate  presumption  ; 
Hunter  v.  The  Trustees  of  Sandy  Hill ;  Larned  v.  Lamed,  11  Mctcalf,  421, 
423;  Noyes  v.  Webb,  19  Connecticut,  251,  265.      Thus,  if  one  owning  land 
exhibit  a  map  of  it,  on  which  a  street  is  defined,  though  not  as  yet  opened, 
and  building-lots  be  sold  by  him  with  reference  to  a  front  or  rear  on  that 
street,  this  is  an  immediate  dedication  of  that  street;  and  the  purchasers  of 
lots  have  a  right  to  have  that  street  thrown  open  forever;  Wyman  v.  Mayor 
of  New  York,  11  Wendell,  487;   Livingston  v.  Mayor  of  New  York,  8  id. 
85,  and  see  The  Matter  of  29th  and  39th  streets,  1  Hill's  New  York,  189, 
192 ;  and  this  principle  is  not  limited  in  its  application  to  the  single  street 
on  which  such  lots  may  be  situated.      If  the  owner  of  land  lays  out  and 
establishes  a  town,  and  makes  and  exhibits  a  plan  of  the  town,  with  various 
plots  of  spare  ground,  such  as  streets,  alleys,  quays,  &c.,  and  sells  the  lots 
with  clear  reference  to  that  plan,  the  purchasers   of  the   lots  acquire,  as 
appurtenant  to  their  lots,  every  easement,  privilege  and  advantage  which  the 
plan  represents  as  belonging  to  them  as  a  part  of  the  town,  or  to  their  owners 
as  citizens  of  the  town.     And  the  right  thus  passing  to  the  purchasers  is 
not  the  mere  right  that  such  purchaser  may  use  these  streets  or  other  pub- 
lic places,  according  to  their  appropriate  purposes,  but  a  right  vesting  in 
the  purchasers,  that  all  persons  whatever,  as  their  occasions  may  require  or 
invite,  may  so  use  them  ;  in  other  words,  the  sale  and  conveyance  of  lots  in 
the  town,  and  according  to  its  plan,   imply  a  grant  or  covenant  to  the  pur- 
chasers, that  the  streets  and  other  public  places  indicated  as  such  upon  the 
plan,  shall  be  forever  open  to  the  use  of  the  public,  free  from  all  claim  or 
interference  of  the  proprietor,  inconsistent  with  such  use;  Rowan's  Ex' rs  v. 
Town  of  Portland,  8  B.  Monroe,  232,  237  ;  see  also  Bowling-green  v.  Hob- 
son,  3  id.  478,  481,  and  Huber  et  al.  v.  Gazley,  ct  al.,  18  Ohio,  18  ;  Dum- 
mer  v.  Den  ex  dem.  Selectmen  of  Jersey  City,  Spencer,  86,  106.     But  a 
mere  survey  or  laying  out  of  streets  upon  a  man's  own  land,  without  selling, 
or  permitting  persons  to  occupy,  would  not  constitute  a  dedication;  8  B.  Mon- 
roe, p.  236;     United  States  v.  Chicago,   7  Howard's  Supreme  Court,  185. 
196.       See  McLaughlin   et  al.   v.   Stevens,   18   Ohio,  94.      The  principle 
of  dedication  by  the  acts  of  the  owner  of  land  is  recognized  as  a  part  of  the 
common  law  in  Hobbs  v.  Lowell,  19  Pickering,  405,  where  it  was  held  that 
closing  an  old  road,  and  opening  another  road  through  which  the  travel  on 
the  former  road  was  made  to  pass,  rendered  the  latter  a  highway  at  once.    Bat 
the  mere  opening  of  a  way,  and  permitting  the  public  to  use  it,  is  not,  of  itself, 
a  dedication;  Witter  v.   Harvey,  1  M'Cord,  47;  nor  will  the  mere  widen- 
ing of  an  existing  street  by  an  adjoining  owner,  for  his  own  convenience  or 
benefit,  preclude  his  again  enclosing  and  building  on  his  ground  ;   Biddle  v. 
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Ash,  2  Aslunead,  211,  220;  Gowan  v.  The  Philadelpliia  Exchange  Com- 
pauy,  5  Watts  &  Sergeant,  141.  But  if  continued  for  a  great  length  of 
time,  as  for  forty  years,  it  probably  would;  Valentine  v.  Boston,  22  Picker- 
ing, 75.  A  dedication  to  the  public  of  a  use  of  land  must  rest  on  the  in- 
tention or  clear  assent  of  the  owner;  which  may  be  manifested  by  writing, 
sealed  or  unsealed,  or  by  parol,  or  by  acts  inconsistent  and  irreconcilable 
with  any  inference  except  such  consent;  but  the  dedication  must  be  under 
such  circumstances  as  to  indicate  an  abandonment  of  the  use  to  the  com- 
munity by  the  owner,  and  therefore  repeated  declarations  by  the  owner  incon- 
sistent with  any  dedication  will  prevent  such  conclusion,  and  the  acts  and 
words  to  effect  a  dedication  should  be  unambiguous  and  unequivocal.  If 
therefore,  a  person  opens  and  uses  a  space  upon  his  own  laud  as  a  road  for 
his  own  convenience  and  purposes,  the  mere  fact  that  the  community  are 
allowed  to  make  use  of  it  in  common  with  him,  for  even  twenty  or  thirty 
years,  will  not  constitute  a  dedication  of  it  to  the  public  use,  especially  in 
the  face  of  declarations  on  his  part  inconsistent  with  an  assent  to  such  dedi- 
cation j  Irwin  V.  Dixion  et  al.,  9  Howard,  10,  30,  32.  The  legal  principle 
on  which  the  binding  and  irrevocable  nature  of  a  dedication  of  a  street  or 
highway,  is  founded,  appears  to  be  this :  if  a  way  or  street  be  laid  out,  on 
the  soil  or  on  a  map,  by  authority  of  the  owner  of  the  land,  and  the  resump- 
tion of  that  street  or  way  would  be  a  fraud  upon  any  interests  acquired  upon 
the  faith  of  its  being  left  open,  the  owner  cannot  revoke  that  appropriation  : — 
this  dedication  may  be  immediate,  if  it  be  shown  that  the  opening  of  the 
street  has  induced  interests  to  be  immediately  vested  in  such  a  manner,  that 
the  resuming  of  the  soil  would  be  a  fraud  upon  them ;  and  without  such 
particular  showing,  lapse  of  time  operates  as  affording  a  presumption  that  a 
revocation  would  be  injurious  to  interests  acquired  on  the  faith  of  the  street's 
being  left  open,  and  therefore  would  be  fraudulent;  and  the  length  of  time 
for  this  presumption  of  fact  must  vary  with  the  circumstances;  but,  gene- 
rally, in  case  of  a  new  street,  the  time  fixed  by  the  statute  of  limitations 
would  create  a  presumption  of  law.  ''  The  use,"  say  the  court,  in  The  City 
of  Cincinnati  v.  The  Lessee  of  White,  6  Peters,  431,  439,  ''ought  to  be 
for  such  a  length  of  time  that  the  public  accommodation  and  private  rights 
might  be  materially  affected  by  an  interruption  of  the  enjoyment.''  In 
Abbott  v.  Mills  ct  al.,  3  Vermont,  521,  527,  the  court  decide,  that  user  for 
the  statutory  period  of  limitation,  is  not  indispensably  necessary  to  afford 
conclusive  evidence  of  a  binding  dedication ;  and  say,  that  "  the  act  of  throw- 
ing open  the  property  to  the  public  use,  without  any  other  formality,  is 
sufficient  to  establish  the  fact  of  a  dedication  to  the  public;  and  if  individuals, 
in  conseqiience  of  this  act,  hecome  interested  to  have  it  continue  so,  as  hy pur- 
chasing 2}ropertij,  &c.,  the  owner  cannot  resume  it."  There  are  similar  dicta 
in  State  v.  Callen,  id.  530 ;  and  in  State  v.  Trask,  6  id.  355,  the  principle 
above  stated  is  expressly  announced  :  ''  Such  time,  and  such  only,  is  requi- 
site, as  suffices  to  acquire  that  interest,  with  the  assent  and  concurrence  of 
the  owner  tvhich  would  render  it  fraudulent  in  him  to  resume  his  rights." 
See,  also.  Rowan's  Ex'rs  v.  Town  of  Portland,  8  B.  Monroe,  232,  237 ; 
and  Noyes  v.  Ward,  19  Connecticut,  251,  265.  All  the  cases  respecting 
dedications  of  streets  and  highways,  appear  to  rest  upon  this  principle.  In 
regard  to  dedications  to  pious  and  charitable  uses,  such  as  burying  grounds, 
the  principle  upon  which  the  estoppel  is   said   to  rest   is,  that  it  would  be 
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immoral,  indecent,  and  even  sacrilegious,  to  reclaim  at  pleasure,  property 
wliicli  has  been  solemnly  devoted  to  the  use  of  the  public  in  furtherance  of 
some  pious  or  charitable  object ;  Hunter  v.  The  Trustees  of  Sandy  Ilill,  6 
Hill,  407,  442;  but  that  the  common  law  principle  of  dedication  applies  to 
public  burying  grounds,  is  doubtful. 

In  Peck  V.  Smith,  1  Connecticut,  106,  per  Reeve,  C.  J.,  and  in  Town  of 
Pawlet  V.  D.  Clark  and  others,  9  Cranch,  292,  a  public  easement  is  spoken  of 
as  a  peculiar  kind  of  interest,  differing  from  the  ordinary  laws  of  property, 
in  that,  though  incorporeal,  it  may  arise  without  deed,  and  may  take  effect 
without  any  grantee.  But  in  truth,  a  public  easement,  (so  far  forth  as  it  is 
public)  is  not  an  interest;  and  a  dedication  to  public  uses  does  not  operate 
as  a  grant,  but  as  an  estoppc4  in  pais  of  the  owner  from  resuming  the  exclu- 
sive use  of  his  own  property,  or  indeed  any  use  which  is  inconsistent  with 
the  public  use;"  "it  precludes  the  party  making  the  appropriation  from 
re-asserting  any  right  over  the  land;  at  all  events,  so  long  as  it  remains  in 
public  use;"  City  of  Cincinnati  v.  Lessee  of  White;  Hunter  v.  The  Trustees 
of  Sandy  Hill.  The  Supreme  Court,  in  New  Orleans  v.  The  United  States, 
10  Peters,  682,  affirm  the  principles  of  dedications  to  public  uses,  as  regards 
street  and  squares,  and  say,  "■  It  is  not  essential  that  this  right  of  use  should 
be  vested  in  a  corporate  body ;  it  may  exist  in  the  public,  and  have  no  other 
limitation  than  the  wants  of  the  community  at  large."  See,  also,  Doe  ex 
dem.  Kennedy's  Ex'rs  V.Jones,  11  Alabama,  64,  84;  Dunmerv.  Den,  Spencer, 
86,  107.  By  regarding  a  dedication,  not  as  transferring  a  right,  but  as 
operating  to  preclude  the  owner  of  the  soil  from  the  full  enjoyment  of  his 
own  rights  of  soil,  we  get  rid  of  the  necessity  of  inventing  an  anomalous 
interest,  which  passes  without  any  legal  ceremony,  and  vests  without  any 
legal  owner. 

In  regard  to  the  necessity  of  acceptance  of  the  dedication  of  a  public  road, 
to  make  the  community  chargeable  with  the  expense  of  maintaining  it,  sec 
The  State  v.  Carver,  5  Strobhart,  217. 

In  reviewing  the  principles  of  law  connected  with  this  subject,  it  may  be 
convenient  to  consider : 

1.  Highways  ;  and  therewith,  the  authority  of  a  city  through  which  they 
may  pass,  and  of  the  state,  paramount  to  the  city  : 

2.  Incorporated  turnpike,  canal,  and  rail-road  companies  : 

3.  Public  squares,  walks,  &c. 

1.  Highways. — <' A  highway,"  says  Swift,  J.,  in  Peck  v.  Smith,  1  Con- 
necticut, 103,  132,  <'is  nothing  but  an  easement,  comprehending  merely  the 
right  of  all  the  individuals  in  the  community  to  pass  and  repass,  with  the 
incidental  right  in  the  public  to  do  all  the  acts  necessary  to  keep  it  in  repair. 
This  easement  does  not  comprehend  any  interest  in  the  soil  nor  give  the 
public  the  legal  possession  of  it ,  the  right  of  freehold  is  not  touched  by 
establishing  a  highway,  but  continues  in  the  original  owner  of  the  land,  in 
the  same  manner  it  was  before  the  highway  was  established,  subject  to  the 
easement."  These  principles  appear  to  be  universally  recognized;  see  AVeb- 
ber  V.  Eastern  Rail-lload  Company,  2  Metcalf,  147,  151 ;  Atkins  v.  Bord- 
man  and  others,  id.  457,  467,  &c.  Tiie  public  have  only  the  right  of  passing 
and  repassing,  and  of  digging,  and  felling  trees  for  the  repair  of  the  road ; 
and  any  thing  which  obstructs  the  use  of  the  way  is  a  public  nuisance  :  but 
subject  to  this  easement,  the  exclusive  ownership  of  the  soil, — the  freehold 
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and  all  the  profits, — reiiuiiu  in  him  who  owned  the  ground  before  the  high- 
way was  laid  out,  and   he  may  maintain  trespass  or  waste,  or  recover  pos- 
session subject  to  the  easement.      Accordingly,  it  has  been  decided;   that 
the  owner  of  the   soil   may  sink  water-courses  or  drains  below  the  surface 
of  the  way,  if  the  easement  be  not  interfered  wdth,  and  may  maintain  tres- 
pass against  one  who  obstructs  such  courses,  Perley  v.  Chandler,  6  Massa- 
chusetts, 455 ;  the   herbage   belongs  exclusively  to  the   owner  of  the  soil, 
and  he  may  maintain  trespass  against  one  who  puts  his  cattle  into  the  high- 
way to  graze;  Stackpole  et  al.  v.  Ilealy,  IG  id.  33;  and  see  Griffin  v.  Mar- 
tin, 7   Barbour's  S.   Ct.,  298,  308 ;  he  may  maintain  trespass  against  one 
•who  builds  on  the  highway  ;  Peck  v.  Smith,  1  Connecticut,  103  ;  Cortelyou  v. 
Van  Brundt,  2  Johnson,  367 ;  or  deposits  fence-rails,  or  other  obstructions 
there;   Lewis  et  al.  v.  Jones  et  al.  1  Barr,  330;   and  although  those  whose 
duty  it  is  to  repair,  may  cut  trees  upon  the  road  for  that  purpose,  yet  they 
are  trespassers  if  they  cut  them  for  their  own  use ;  Makepeace  v.  Worden 
et  al.,  1  New  Hampshire,  16 ;  and  a  stranger  cutting  timber  is  a  trespasser; 
Babcock  V.  Lamb  and  Doty,  1  Cowen,  238  :  one  who  has  a  right  of  ferry 
over  a  river,  has  no  right  to  land  his  boats  upon  the  terminus  of  a  public 
highway,  when  he  does  not  own  the  soil  himself;  Chambers  v.  Furry,  1 
Yeates,  167;  Cooper  and  another  v.  Smith,  9  Sergeant  &  Rawle,  26;  Chess 
V.  3Ianown,  3  Watts,  219  :  and  a  rail-road  company  cannot  lay  their  rail- 
road on  a  highway,  though  authorized  by  their  charter,  without  making 
compensation  to  the  owner,  for  he  retains  every  right  except  the  easement 
belonging  to  the  public,  Trustees,  &c.  v.  Auburn  and  Rochester  Rail-Boad 
Company,  3  Hill's  New  York,  567 ;  Benedict  v.  Goit,  3  Barbour's  S.  Ct., 
460,  465.     The  former  owner  continues  seized,  and  the  soil  may  be  sold  by 
him  subject  to  the  highway;  Fairfield  v.  Williams  and  Smith,  4  Massachu- 
setts, 427;  Whitbcck  v.  Cook,  15  Johnson,  483;   he  may  be  dispossessed 
and  disseized,  subject  to  the  easement,  and  has  the  same  remedies  to  prevent 
encroachments  and  defend  his  rights  against  adverse  possession,  as  if  there 
were  no  easement;  Read  v.  Leeds,  19  Connecticut,  182,  188;  he  may  reco- 
ver the  soil,  subject  to  the  easement,  in  ejectment,  writ  of  entry,  or  writ  of 
right;  Cooper  and  another  v.  Smith;  Alden  v.  Miirdock,  13  Massachusetts, 
256;  Boiling  v.  The  Mayor,  &c.  of  Petersburg,  3  Randolph,  563;  Thomp- 
son et  al.  V.  Proprietors  of  Androscoggin  Bridge,  5  Greenleaf,  62 ;   (dicta, 
S.  P.  per  Sedgwick,  J.,  in  Commonwealth  v.  Peters,  2  Massachusetts,  125; 
per  Parsons,  C.  J.,  in  Perley  v.  Chandler,  6  id.  454,  456;  per  Putnam, 
C.  J.,  in  Stackpole  et  al.  v.  Healy,  16  id.  33 ;   per  Platt,  J.,  in  Jackson 
V.  Hathway,  15  Johnson,  447 ;  and  Rogers  v.  Joyce,  4  Greenleaf,  93,  con- 
tains nothing  contra. -"j  and  if  the  right  of  way  be  discontinued  or  vacated, 
the  exclusive  use  or  ownership  reverts  to  him;  Jackson  v.   Hathaway,  15 
Johnson,  447,  (a  decision   made  "after  the   most   mature  consideration," 
Whitbeck  v.  Cook,  id.  483;)  The  Cheshire  Turnpike  v.  Stevens,   10  New 
Hampshire,  133,  137 ;  (dicta,  S.  P.  per  M'Clean  in  Barclay  and  others  v. 
Howell's  Lessee,  6   Peters,  498,  513;  per  Parsons,  C.  J.,  in   Perley  v. 
Chandler,  6  Massachusetts,  454,  6;  per  Parker,  C  J.,  in  Alden  v.  Mur- 
dock;  i3er  Sergeant,  J.,  in  Neville  Road  Case,  8  Watts,  172,  177.) 

These  principles  appear  to  be  perfectly  well  settled  in  all  the  courts.  In 
Connecticut,  in  Stiles  v.  Curtis,  4  Day,  328,  some  variety  of  opinion  was 
expressed,  but  in  Peck  v.  Smith,  1  Connecticut,  103,  the  common  law  doc- 
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trine  was  vindicated  and  established  with  great  ability  by  a  majority  of  the 
judges;  and  the  opinion  of  two  of  the  minority,  Keeve  and  Ingersoll,  that 
the  fee  was  in  the  public,  appears  to  have  been  founded  on  certain  statutory 
provisions  in  that  state.  There  is,  however,  one  point  upon  which  a  shadow 
of  doubt  has  been  cast;  the  right  of  the  owner  of  the  soil  of  a  highway  or 
public  square  to  recover,  in  ejectment,  against  one  who  takes  exclusive  pos- 
session of  the  ground.  In  The  City  of  Cincinnati  v.  Lessee  of  White,  6 
Peters,  431,  and  Barclay's  Lessee  v.  Howell  and  others,  id.  498,  it  was  cer- 
tainly considered,  that  a  recovery  in  ejectment  was  barred  by  a  dedication  to 
public  uses.  It  cannot  be  said,  however,  that  there  is  in  these  cases  a  judg- 
ment of  the  court  on  the  right  of  the  plaintiff  to  recover  possession  subject 
to  the  easement;  for  it  was  obviously  well  understood,  that  the  cases  were 
brought  before  the  Supreme  Court  for  the  settlement  of  the  right  of  the 
public  to  the  easement,  and  as  the  plaintiff  claimed  exclusive  possession,  the 
court  in  deciding  against  that  claim,  probably  did  not  feel  called  upon  to 
decide  on  the  right  to  recover  subject  to  the  easement,  for  which  the  plain- 
tiff cared  nothing.  The  remarks  of  Mr.  Justice  Thompson,  in  the  former 
case,  must  therefore  be  regarded  as  the  extra-judicial  dicta  of  an  individual. 
Speaking  of  the  decision  in  Groodtitle  v.  Alker,  1  Burrow,  143,  that  eject- 
ment will  lie  by  the  owner  of  the  soil  for  land  subject  to  the  public  ease- 
ment of  a  highway,  he  says,  ''This  doctrine  of  Lord  Mansfield  has  crept 
into  most  of  our  elementary  treatises  on  the  action  of  ejectment,  and  has 
apparently,  in  some  instances,  been  incidently  sanctioned  by  judges.  But 
we  are  not  aware  of  its  having  been  adopted  in  any  other  case,  where  it  was 
the  direct  point  in  judgment.  No  such  case  was  referred  to  on  the  argu- 
ment, and  none  has  fallen  under  our  notice.  There  are,  however,  several 
cases  in  the  Supreme  Court  of  Errors  of  Connecticut,  where  the  contrary 
doctrine  has  been  asserted  and  sustained  by  reasons  much  more  satisfactory 
than  those  upon  which  the  case  in  Burrow  is  made  to  rest.  Stiles  v.  Curtis, 
4  Day,  328;  Peck  v.  Smith,  1  Connecticut,  103  :"  and  he  goes  on  to  say, 
that  the  action  cannot  be  sustained  on  principle,  because  the  recovery  of 
possession  by  the  plaintiff,  would  be  wholly  inconsistent  with  the  public 
right.  As  a  comment  on  these  remarks,  it  may  be  observed;  1.  That  what 
is  called  the  doctrine  of  Lord  Mansfield,  is  an  unanimous  decision  of  the 
judges  of  the  King's  Bench  after  argument.  2.  That  the  right  to  recover 
possession  of  the  soil  of  highways  and  public  squares,  subject  to  the  public 
easement,  in  ejectment,  writ  of  entry  and  writ  of  right,  has  been  expressly 
decided  by  the  Supreme  Courts  of  Pennsylvania,  Massachusetts  and  Vir- 
ginia, above  referred  to,  and  Vermont,  in  all  which  it  was  the  direct  point 
in  judgment;  besides  the  dicta  above  referred  to,  to  which  may  be  added 
the  remark  of  the  court  in  Adams  v.  Emerson,  6  Pickering,  57,  that  the 
doubt  which  Goodtitle  v.  Alker  had  removed,  "very  clearly  had  no  founda- 
tion in  .principle."  The  contrary  opinion  expressed  in  Stiles  v.  Curtis,  was 
the  notion  of  two  judges  out  of  nine,  and  in  Peck  v.  Smith,  of  but  one 
judge,  (Ingersoll,  J.);  and  the  argument  of  Swift,  J.,  in  the  latter  case 
is  believed  to  be  a  conclusive  demonstration  of  the  right  to  maintain  eject- 
ment. He  observes,  that  the  doubt  had  rested  on  a  mistake  as  to  the  nature 
of  legal  possession,  and  the  consequence  of  a  recovery  in  ejectment;  and 
that,  if  possession  cannot  be  recovered,  subject  to  the  public  easement,  that 
if  one  have  a  right  of  way,  or  of  common  in  tha  land  of  another,  and  the 
Vol.  II.— 13 
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owner  be  disseised  by  the  proprietor  of  the  way  or  common,  or  by  a  stran- 
gei",  he  cannot  recover  possession,  or,  if  one  tenant  in  common  be  ousted  by 
another,  he  cannot  recover  in  ejectment,  which  is  a  stronger  case,  because 
the  other  tenant  has  a  complete  right  of  possession.  When  a  recovery  is 
had  in  ejectment,  possession  is  delivered  and  held  according  to  the  nature 
and  extent  of  the  possessory  right  shown  in  the  action.  3.  The  right  of 
the  owner  to  maintain  trespass  is  established  in  a  great  number  of  cases;  it 
is  the  point  decided  in  Peck  v.  Smith,  and  again  in  Read  v.  Leeds,  19  Con- 
necticut, 183,  and  it  is  expressly  admitted  by  Mr.  J.  Thompson.  This  is 
conclusive  of  the  right  to  maintain  ejectment,  if  the  owner  be  ousted;  for 
in  order  to  maintain  trespass,  the  plaintiff  must  have  both  the  right  of  pos- 
session and  the  actual  possession  :  and  the  judge  in  Peck  v.  Smith,  who 
denied  that  ejectment  would  lie,  was  consistent  with  himself  in  denying  also, 
that  trespass  could  be  maintained.  4.  The  case  of  Pomeroy  v.  Mills,  3 
Vermont;  279,  (1830)  was  a  direct  precedent  for  the  The  City  of  Cincinnati 
V.  Lessee  of  AYhite :  for,  exclusive  possession  of  part  of  a  public  square 
having  been  taken  in  a  way  inconsistent  with  the  public  use,  the  owner  of 
the  soil  was  allowed  to  recover  in  ejectment,  subject  to  the  easement.  Accord- 
ing to  the  law  of  this  case,  the  plaintiff  should  have  been  defeated  in  The 
City  of  Cincinnati,  &c.,  on  the  ground  that  the  defendant  had  not  taken 
possession  of  the  ground  at  all,  and  in  Barclay's  Lessee,  &c.,  on  the  ground 
that  the  defendant's  occupation  was  not  an  ouster,  but  a  use  consistent  and 
according  with  the  public  right :  or  if  it  was  to  be  considered,  that  the 
ouster  was  conclusively  confessed  by  the  defendant,  possession  should  have 
been  delivered  to  the  plaintiff,  subject  to  the  easement.  The  late  case  of 
Hunter  v.  The  Trustees  of  Sandy  Hill,  6  Hill,  407,  however,  approves  and 
follows  The  City  of  Cincinnati  v.  Lessee  of  White.  See  also  Trustees  of 
Augusta  v.  Perkins,  3  B.  Monroe,  437,  444. 

The  fact  that  the  street  dedicated  to  public  use,  is  within  an  incorporated 
city,  or  that  the  street  was  laid  out  by  the  corporation,  makes  no  difference 
as  to  the  ownership  of  the  soil ;  the  title  remains  in  the  owner,  and,  except 
where  there  has  been  a  regular  conveyance,  or  a  legislative  transfer,  is 
never  in  the  corporation;  Philadelphia  and  Trenton  Rail-road  Co.,  6  Wharton, 
25;  see  City  of  Louisville  v.  Bank  United  States,  et  al.,  etc.,  3  B.  Monroe, 
138,  158 ;  whatever  control  the  corporation  may  have,  is  by  virtue  of  its 
corporate  character ;  and  it  has,  by  virtue  of  its  charter,  a  right  gene- 
rally to  regulate  and  improve  the  streets,  and  make  all  such  uses  of  the  soil 
as  conduce  to  public  convenience  and  enjoyment,  consistent  with  the  pur- 
pose for  which  it  was  dedicated  originally  ;  Barter  v.  The  Commonwealth, 
3  Penrose  &  Watts,  253.  "  All  public  dedications,"  says  the  court,  in  The 
City  of  Cincinnati  v.  Lessee  of  White,  "  must  be  considered  with  reference 
to  the  use  for  which  they  are  made,  and  streets  in  a  town  or  city  may 
recjuire  a  more  enlarged  right  over  the  use  of  the  land,  in  order  to  carry 
into  fffcct  the  purposes  intended,  than  may  be  necessary  for  an  appropria- 
tion for  a  highway  in  the  country."     In  the  city  of  New  York,  by  statute, 

2  Revised  Laws,  414,  when  streets  are  opened,  the  fee  vests  in  the  corpo- 
ration in  trust,  from  the  time  that  the  commissioners'  report  is  confirmed. 
Seventeenth  Street,  1  Wendell,  262  :  see  Drake  v.  The  Hudson  River  R. 
R.  Co.  7  Barbour's  S.  Ct.  509 ;  and  see  also  Trustees  of  Augusta  v.  Perkins, 

3  B.  Monroe,  437,  as  to  the  system  in  Kentucky.     Over  all  roads,  in  cities 
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or  out,  and  wlictlicr  created  by  public  law  or  by  dedication,  tlie  state  has 
supreme  and  sovereign  control,  and  has  power  paramount  to  the  city,  to 
provide  how  they  shall  be  used  ;  The  Philadelphia  and  Trenton  Rail-Road 
Co.,  6  Wharton,  25.  And  these  principles  as  to  the  extent  of  the  power  of 
the  city  and  of  the  state,  arc  recognised  in  the  state  of  Alabama  v.  The 
Mayor  and  Aldermen  of  Mobile,  5  Porter,  279  ;  one  of  the  best  cases  on 
the  subject  on  our  books.  See  also  Transylvania  University  v.  City  of 
Lexington,  3  B.  Monroe,  27,  29. 

The  effect  of  a  sale  of  land  bounded  upon  a  highway  or  street,  has  been 
much  discussed.  There  can,  scarcely,  be  any  doubt,  that  the  grantor,  own- 
ing the  whole  ground,  may  sell  either  ad  medium  filura,  or  to  the  edge  : 
and  then  it  becomes  merely  a  question  of  construction  and  intention.  It 
seems  to  be  clear,  that  a  sale  of  land  bounded  by  a  slip  or  narrow  space  of 
ground,  would  be  a  sale  only  up  to  the  edge  of  the  slip  or  space,  Seventeenth 
Street,  1  Wendell,  202  ;  Lewis  Street,  2  id.  472  ;  Livingston  v.  Mayor  of 
New  York,  8  id.  85  :  but  if  that  space  be  a  highway,  that  circumstance  raises 
a  strong  presumption  of  an  intent  to  pass  the  soil  to  the  centre  of  the  higli- 
way,  and  it  will  so  pass  accordingly,  unless  the  highway  be  clearly  exclud- 
ed ;  see  Witter  v.  Harvey,  1  M'Cord,  67  ;  Johnson  v.  Anderson,  18  Maine, 
77 ;  and  the  opinions  of  J.  C.  Smith  and  Swift,  Js.,  in  Stiles  v.  Curtis,  4 
Day,  328,  and  Edmond  and  Swift,  Js.  in  Peck  v.  Smith,  1  Connecticut, 
103 ;  but  if  the  highway  be  clearly  excluded,  in  consequence  of  the  boun- 
dary being  limited  by  metes  and  distances,  which  bring  it  only  to  the  edge 
of  the  way,  the  soil  and  freehold  of  the  highway  remain  in  the  former  owner. 
Jackson  v.  Hathaway,  15  Johns.  447  ;  Alden  v.  Murdock,  in  which  merely'- 
bounding  the  land  sold  on  the  highway,  was  held  to  exclude  the  highway  ; 
and  United  States  v.  Harris,  1  Sumner  C.  C.  21 ;  Harris  et  al.  v.  Elliot,, 
10  Peters,  25 ;  Tyler  v.  Hammond,  11  Pick.  194  ;  Union  Burial  Ground 
V.  Robinson,  5  Wharton,  18  ;  dictum  in  Noble  v.  Cunningham  et  al.,  1 
M'Mullin's  Eq.  (So.  Car.)  289.  In  Webber  v.  Eastern  Rail-Road  Co.^  2 
Metealf,  147,  it  is  said,  that  if  the  soil  of  a  highway  passes  in  a  deed,  it 
passes  as  parcel,  and  not  as  appurtenant ;  and  it  is  therefore  a  question  of 
construction  in  the  particular  case,  depending  on  the  intent  as  expressed  in 
the  description  and  illustrated  by  the  localities,  &c. ;  and  the  same  principle 
is  Lid  down  in  Parker  and  others  v.  Inhabitants  of  Framingham,  8  Metealf, 
260,  266,  where  it  was  supposed  that  bounding  a  lot  by  a  turnpike  did  not 
pass  the  title  to  any  part  of  the  turnpike. 

From  these  authorities  it  results,  that  if  the  owner  of  the  land  in  a  city, 
opens  a  public  street  in  it,  and  sells  the  lots  on  each  side,  by  such  boundaries 
as  bring  them  only  to  the  edge  of  the  street,  the  fee  of  the  soil  covered  by 
the  street  remains  in  him,  and  descends  to  his  heirs  ;  a  doctrine,  at  first  sight, 
rather  alarming.  So  highly  inconvenient  has  this  appeared  to  be,  that  some 
of  the  judges  in  the  Connecticut  cases  above  cited,  have  hinted  that  the  fee 
to  one  half  of  the  highway  or  street  passed  necessarily,  in  all  cases,  as 
appurtenant  to  the  land,  and  could  not  be  in  any  other  than  the  adjoining 
owner;  and  in  Barclay  and  others,  v.  Howell's  Lessee,  6  Peters,  498,  513, 
while  the  court  admitted,  that  the  fee  of  a  rural  highway  remains  in  the 
original  owner,  seemed  to  doubt  in  some  degree,  whether  in  cities  and  towns, 
the  owners  of  the  lots  adjoining  the  streets  were  not  necessarily  owners  of 
the  soil  of  the  street,  as  appurtenants  to  their  lots.     The  observation,  how- 
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ever,  that  is  uiucle  in  Witter  v.  Ilarvej,  Tyler  v.  Hammond,  kc,  that  land 
cannot  pass  as  appurtenant  to  land,  is  conclusive  against  that  notion  ;  and 
there  seems  indeed,  to  be  no  necessity  for  such  a  conclusion.  In  a  case, 
where  the  owner  of  land  in  a  city  lays  out  a  street  through  it,  and  sells  lots 
on  each  side  of  it,  the  rights  of  different  parties  concerned  appear  to  be  as 
follows.  The  puhlic  have  an  easement  of  way,  or  right  of  passage ;  and 
the  corporation  has  a  right  to  make  ordinances,  and  the  state  to  make  laws, 
as  to  the  manner  in  which  this  right  of  way  or  public  street  shall  be  used  j 
but,  beside  this  public  privilege,  the  grantees  of  the  lots  are  purchasers,  by 
implied  covenant,  from  the  grantor,  of  the  right  to  have  that  interval  of 
ground  left  open  forever ;  and  though  the  city  or  state  were  to  vacate  and 
annul  the  road-way,  they  could  not  devest  the  lot  owners  of  the  right  to 
have  that  space  left  open  as  a  street,  &c.,  forever,  because  that  is  a  pri- 
vate interest  vested  in  them  by  purchase  from  the  owner  of  the  soil. 
This  private  right  of  way,  &c.,  as  appurtenant  to  the  building  lots,  and 
wholly  distinct  from  the  public  right  of  passage,  is  recognized  in  the  New 
York  cases  above  cited,  of  the  cases  of  Seventeenth  Street,  Lewis  Street, 
Livingston  v.  Mayor  of  New  York,  and  Lyman  v.  Mayor  of  New  York, 
and  in  Alden  v.  Murdock,  13  Massachusetts,  25G ;  and  in  New  Orleans  v. 
The  United  States,  10  Peters,  GGo,  720  ;  and  still  more  expressly  in  Parker 
and  others  v.  Inhabitants  of  Pramingham,  8  Metcalf,  2G0,  26G  :  see  also 
TransylvaniaUniversityv.  City  of  Lexington,  3  B.  Monroe,  25,  27  :  and  it  may 
be  carried  to  any  extent,  which  the  just  convenience  of  the  adjoining  and  neigh- 
bouring owners  may  require.  The  implied  covenants  may  properly  extend  not 
only  to  the  right  of  way,  but  to  every  possible  easement,  and  to  the  right  of 
using  the  way  for  every  purpose,  that  may  be  usual  and  reasonable  for  the  ac- 
commodation of  the  houses ;  and  slioidd  it  he  deemed  necessari/,  even  of  giving 
the  owners  of  the  lot  possession  of  the  soil  of  the  street,  so  as  to  enable  them 
to  bring  trespass  for  injuries  done  to  trees,  &c.  in  front  of  their  residences, 
or  ejectment  against  a  stranger  or  against  the  city  corporation,  who  should 
erect  buildings,  or  otherwise  take  exclusive  possession  inconsistent  with  the 
private  right  and  the  public  easement.  In  Kirkham  v.  Sharp,  1  Wharton, 
323,  334,  it  was  said,  that  in  case  of  a  court,  or  street  not  a  thoroughfare, 
laid  out  by  the  owner  for  the  use  of  the  lots  sold  by  him  along  it,  though 
the  legal  title  to  the  soil  remains  in  the  owner,  and  continues  even  after  all 
the  lots  are  sold,  yet  the  right  of  way  and  the  use  and  control  of  the  court 
are  annexed  to  the  lots,  and  the  lot-owners  may  exclude  the  owner  of  the 
soil  himself.  See  also  Cope  v.  Grant,  7  Barr,  488.  In  the  case  of  a  pub- 
lic street,  the  right  of  passage  for  the  whole  community  is  superadded,  but 
it  would  seem  that  the  private  rights  of  the  original  owner  and  the  pur- 
chaser's, are  not  thereby  disturbed. 

These  remarks  are  oifered,  as  resulting  reasonably  from  the  views  gene- 
rally received  and  understood  in  the  courts,  and  though,  in  practice,  the 
same  advantages  might  thus  be  secured,  which  would  result  from  consider- 
ing the  adjoining  land-owner  as  vested  with  the  fee,  yet  this  view  lacks  the 
simplicity  and  precision,  which  we  are  wont  to  find  in  all  the  principles  of 
the  common  law.  Every  one  will  feel,  that  the  opposite  doctrine,  so  forcibly 
maintained  by  some  of  the  Connecticut  judges,  and  to  w^hich  the  Supreme 
Court  of  the  United  States  evidently  lean,  that  the  fee  to  the  centre  of  the 
road  necessarily  passes  to  the  purchaser  of  the  adjoining  lot,  ought  to  be 
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adopted,  if  by  any  means  it  may  be  done  consistently  with  legal  principle. 
And  perhaps  that  result  maij  be  reached  without  departing  from  general 
principles.  The  doctrine,  that  one  piece  of  land  can  pass  as  appurtenant 
to  another,  is  out  of  the  question;  but  perhaps  the  same  conclusion  may  be 
arrived  at  by  the  application  of  another  rule  ;  viz.  the  well- settled  and  valu- 
able principle,  that  in  matters  of  boundary,  a  reference  to  monuments  exist- 
ing on  the  soil,  controls  a  description  by  courses  and  distances.  The  reason 
upon  which  the  general  rule  of  going  by  the  actual  monuments  is  founded, 
obviously  is,  that  the  purchaser  in  such  a  case  undoubtedly  supposes,  that 
the  grant  extends  to  those  natural  limits  which  he  can  see  and  judge  of,  and 
that  he  takes  the  mathematical  description,  which  is  not  palpable,  on  trust, 
upon  the  faith  of  its  correspondence  with  what  he  sees;  and  this  reason  is 
of  the  most  practical  and  equitable  nature.  A  highway  on  land  is  quite  as 
much  a  monument  for  the  purpose  of  boundary,  in  legal  signification,  as  a 
stream,  a  rock,  or  a  tree.  It  then  only  remains  to  inquire  at  what  precise 
point  or  place  in  this  monument  of  the  highway,  the  legal  boundary  or 
close,  (clausus,)  which  is  always  an  ideal  line,  is  to  be  found :  and  as  to 
this,  it  is  a  principle  of  universal  application  that,  when  a  monument,  as  a 
tree,  rock,  stream,  is  used  to  indicate  a  boundary,  the  legal  terminus  is  at 
the  central  line  of  the  object :  and,  in  respect  to  highways,  when  no  other 
specification  of  bounds  is  used,  that  the  dividing  line  is  the  medium  filum, 
is  decided  in  many  cases,  and  seems  to  be  admitted  on  all  hands.  If  then 
a  lot  or  tract  of  land  bo  sold  as  bounded  on  a  street  or  highway,  and  be 
further  described  by  metes  and  distances,  which  carry  it  to  the  edge  of  the 
casement;  the  boundary  which  the  monument  asserts,  must  control  that 
which  the  survey  gives ;  and  the  boundary  which  the  monument  asserts,  is 
the  medium  filum.  This  would  be  so,  even  if  the  two  boundaries  are  con- 
sidered as  conflicting ;  but  in  fact,  in  such  a  case,  there  is  not  necessarily 
any  difference ;  for  the  description,  which  brings  the  lot  to  the  edge  of  the 
road,  may  well  be  understood  as  merely  a  specification  of  the  extent  to 
which  the  land,  which  the  purchaser  may  use  as  exclusively  his  own,  ex- 
tends, and  a  defining  of  the  line,  at  which  the  public  easement  begins.  But, 
as  has  been  remarked,  if  the  two  boundaries  differed,  the  boundary  which 
the  monument  fixes,  must  control  the  boundary  of  measurement ;  and  there- 
fore, no  violence  is  done  to  principle,  by  holding,  that  even  an  express  pro- 
viso, that  the  soil  should  not  pass  beyond  the  edge,  should  be  regarded  as 
repugnant  and  void  :  for  if  the  making  the  street  the  boundary  be  an  express 
legal  declaration,  that  the  lot  shall  extend  to  the  centre,  the  subsequent 
restriction  is,  not  a  limitary  conditicn  or  covenant,  but  a  direct  contradiction. 
But  this  last  point  is  a  matter  of  no  practical  use,  and  may  without  inconve- 
nience, be  given  up  ;  for  if  be  settled,  that  nothing  short  of  an  express  and 
explicit  exception  of  the  soil  of  the  highway  shall  prevent  its  passing,  no 
such  conveyance  would  be  taken.  No  doubt,  where  a  lot  is  bought,  though 
by  metes  and  bounds,  which  bring  it  to  the  edge,  the  purchaser  supposes, 
that  he  is  buying  the  same  that  be  would  have,  if  the  road  alone  were  made 
the  boundary;  which  is  a  strong  reason  for  rejecting  the  narrower  limit. 
These  considerations,  thougli,  perhaps,  feeble  as  a  legal  argument,  may  yet 
be  deemed  sufficient  as  a  legal  justification  for  giving  effect  to  a  principle 
of  public  convenience  and  policy.  In  such  a  case,  it  is  not  necessary,  that 
the  conclusion  should  be  necessary  in   law ;  it  is  enough,  that  law  is  not 
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violated.  Public  couveniencc  or  necessity,  cannot  cause  that  to  be  law, 
which  is  not  law  :  but  it  may  well  justify  us  in  carrying  to  a  forced  extent 
the  application  of  a  principle  admitted  to  be  law.  The  general  correctness 
of  this  reasoning,  and  its  application  to  highways  is  recognised  in  The  Town 
of  Chatham  v.  Brainerd  and  another,  11  Connecticut,  60,  (1838,)  which 
decides  that  if  the  deed  call  for  a  highway  as  a  boundary,  and  also  give  the 
distance  and  courses,  and  the  two  do  not  exactly  correspond,  the  highway 
ad  filum  is  the  boundary.  As  to  the  other  decided  cases,  it  may  be 
remarked,  that  Jackson  v.  Hathaway,  and  Alden  v.  Murdock  appear  to  be 
the  only  ones,  in  which  the  point  is  directly  adjudged  oppositely  to  these 
views.  In  Union  Burial  Ground  v.  Robinson,  the  street  was  not  laid  out ; 
in  Royal  v.  Hammond,  11  Pickering,  194,  the  boundary  was  not  a  street, 
but  a  common ;  and  United  States  v.  Harris,  1  Summer,  21,  was  not  the 
case  of  a  grant. 

2.  In  respect  to  incorporated  turnpike  companies,  the  corporation,  in 
ordinary  cases,  has  but  a  mere  franchise  or  incorporeal  hereditament, 
authorising  them  to  make  the  road  and  take  tolls  ;  Tippets  v.  Walker  et  al., 
4  Massachusetts,  595  ;  Fisher  v.  Coyle,  3  Watts,  407 ;  and  this  implies  a 
right  to  such  use  of  the  land  within  the  limits  of  the  road  as  is  necessary 
to  the  enjoyment  of  the  easement,  and  therefore  implies  the  right  to 
build  toll-houses  within  the  road ;  but  the  ownership  of  the  soil  remains 
in  the  former  proprietor;  Ridge  Turnpike  Co.  v.  Stoever,  2  Watts  & 
Sergeant,  548 ;  S.  C  6  id.  378  ;  Tucker  v.  Tower,  9  Pickering,  109  : 
see  Lancaster  Turnpike  Co.  v.  Rogers,  2  Barr,  114 ;  Lexington  &c. 
T.  P.  11.  Co.  V.  McMurtry,  3  B.  Monroe,  516  :  but  the  grant  of  a  right  to 
make  a  bridge  over  a  stream  does  not  imply  a  right  to  build  toll-houses 
heyond  the  limits  of  the  bridge ;  Thompson  and  others  v.  Androscoggin 
Bridge,  5  Greenleaf,  62  :  and  as  the  corporation  has  only  an  easement,  or 
right  to  make  a  road,  pass  over  it  and  keep  it  in  repair,  and  the  exclusive 
right  of  soil  is  in  the  former  owner,  he  may  maintain  trespass  against  a  ser- 
vant of  the  corporation  for  taking  the  herbage ;  Adams  v.  Emerson,  6  Pick. 
57;  or  against  one  who  is  ploughing  on  the  road ;  but  the  damages  may  be 
only  nominal ;  and  if  the  ploughing  had  been  for  the  repair  of  the  road,  it 
would  have  been  a  good  defence.     Bobbins  v.  Borman  et  al.,  1  id.  122. 

It  follows  from  this,  that  the  compensation  which  is  paid  to  the  land- 
owners, by  turnpike  companies,  as  well  as  that  paid  for  public  highways,  is 
for  the  easement,  or  use  of  the  ground,  not  for  the  soil  itself :  a  coi-pora- 
tion,  however,  may  purchase  the  soil ;  and  it  seems  that  the  legislature  may 
order  it  to  be  taken  from  the  owner  upon  compensation  being  made ;  but  as 
no  more  than  an  easement  is  necessary  to  be  taken,  the  right  of  the  legis- 
ture  to  take  the  soil  is  reasonably  doubted  by  Edmond,  J.,  in  Peck  v. 
Smith ;  and  the  decision  of  U.  S.  v.  Harris,  1  Sumner,  21,  supports  that 
doubt :  and  see  GrifBn  v.  Martin,  7  Barbour's  S.  Ct.  298, 302,  and  The  People 
V.  The  Supervisors  of  Westchester,  4  id.  64, 79.  In  Pennsylvania  it  seems  to 
be  agreed  that  the  legislature  have  a  right  to  take  the  soil  itself  by  virtue 
of  the  6  per  centum  allowance  granted  to  purchasers,  and  even  without  com- 
pensation ;  The  Commonwealth  v.  Christian  Fisher  and  others,  1  Penrose 
&;  Watts,  462 ;  and  this  is  what  is  meant  when  it  is  said  in  Philadelphia  and 
Trenton  R.  R.,  6  Wharton,  25,  44,  <«  that  the  right  of  the  state  extends 
even  to  the  soil :"  but  the  soil  is  very  rarely  taken ;  and  even  the  use  of 
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the  land  is  alwaj^s  compensated  foi- ;  The  Newville  Road  case,  8  Watts, 
172. 

But  if  the  soil  be  taken  by  the  sovereign  power  of  the  state,  without  the 
owner's  conveyance,  it  is  presumed  that  upon  the  discontinuance  of  the 
road,  it  would  revert ;  because  the  power  of  the  state  is  only  to  take  land 
for  public  purposes.  Buonaparte  v.  The  Camden  and  Amboy  R.  R.  Co.,  1 
Baldwin,  206,  222. 

3.  Public  squares,  walks,  &e.,  may  be  dedicated  to  public  use,  in  the 
same  manner  as  highways,  and  precisely  the  same  principles  and  rules  of 
property  apply  to  them.  See  Commonwealth  v.  Fisk  and  another,  8  Met- 
calf,  238.  They,  in  fact,  fall  within  the  legal  notion  of  highways.  "  If  a 
way  is  used  for  passing  and  repassing,  and  is  common  to  all  the  people,  it 
is  a  highway,  whether  it  is  called  a  road,  street,  or  public  square;"  per 
Prentiss,  C.  J.,  in  State  v.  Wilkinson,  2  Vermont,  480.  The  respective 
intei'ests  of  the  parties,  as  viewed  in  all  the  cases,  seem  to  be  thus : — the 
fee  remains  in  the  original  proprietor;  the  easement  or  privilege  of  using 
it  according  to  the  effect  of  the  dedication,  is  in  the  whole  community  or 
public  ;  the  corporation  of  the  city  or  town  in  which  the  square  is,  have  by 
virtue  of  their  corporate  authority,  power  to  regulate  the  public  use  of  it, 
and  may  be  regarded  as  representatives  of  the  public,  for  the  purpose  of 
maintaining  suits  in  equity  or  at  law  for  the  vindication  of  the  public  right ; 
but  neither  the  ownership  of  the  soil,  nor  of  the  easement,  is  in  the  corpora- 
tion. But  if  it  be  necessary  for  the  protection  of  the  public  right  against 
the  former  owner  of  the  soil,  as  against  Mm,  in  a  suit  brought  by  him,  a 
grant  may  well  be  presumed. 

In  McConnell  v.  The  Town  of  Lexington,  12  Wheaton,  582,  a  lot  con- 
taining a  spring  was  considered  as  dedicated  to  the  public  use ;  and  the 
reasonableness  of  the  public  reservation,  the  concurrent  opinion  of  the 
settlers,  and  the  fact  of  its  being  so  used  without  private  claim,  for  a  great 
length  of  time,  were  regarded  as  evidence  of  the  dedication.  In  Beattie  & 
Ritchie  v.  Kurtz  and  others,  2  Peters,  566,  a  dedication  to  public  and  pious 
uses  without  there  being  any  grantee,  was  recognized  and  protected.  In 
The  City  of  Cincinnati  v.  Lessee  of  White,  6  id.  431,  which  was  ejectment 
brought  by  the  owner  of  the  fee,  to  recover  a  square  which  had  been  dedi- 
cated to  public  use  :  the  fact  that  the  square  had  been  laid  out  on  the  map 
of  the  city  by  the  original  proprietors,  <'  and  private  and  individual  rights 
acquired  with  reference  to  it,"  was  decided  to  constitute  a  dedication,  and 
to  preclude  the  owner  from  revoking  :  the  principle  applicable  to  public 
squares,  and  the  rights  of  the  parties,  were  considered  to  be  the  same  as  in 
cases  of  highways  or  streets,  except  that  a  more  extended  use  must  be 
implied  in  the  former  case :  the  view  of  the  court  was,  that  the  fee 
remained  in  the  original  owner,  though  they  said,  that  "  indeed  the  testi- 
mony was  such  as  would  have  warranted  the  jury  in  presuming  a  grant,  if 
that  had  been  necessary.'"  In  Barclay  and  others  v.  Howell's  lessee,  6  id. 
408,  the  agent  of  the  proprietor  had  dedicated  to  public  use  a  space  between 
a  street  and  the  river,  but  had  not  noted  it  on  the  map  which  he  had  return- 
ed to  the  principal,  and  which  the  latter  had  confirmed ;  but  the  court  said, 
"  if  the  ground  dedicated  for  a  street  or  any  other  public  use,  was  essentially 
connected  with  the  town  lots,  and  must  have  enhanced  their  value  at  the 
sale,  the  increased  value  thus    realized,  and  a   long    acquiescence,  would 
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estop  the  original  owner  of  the  fee  from  asserting  bis  claim,  though  the 
ground  dedicated  had  not  been  so  designated  on  the  map ;"  and  it  was  said 
that  if  a  city  corporation  should  divert  to  other  purposes  land  dedicated  to 
the  public  use  for  a  particular  purpose,  it  might  afford  ground  for  chancery 
to  interfere.  In  the  great  case  of  New  Orleans  v.  The  U.  S.,  10  id.  663, 
the  principle  of  these  cases  is  strongly  afl&rmed.  It  must  be  admitted  how- 
ever that  in  these  three  cases,  there  is  manifested  a  disposition  to  presume 
a  grant  to  the  corporation  in  trust  for  the  public  use :  and  although  that 
principle  cannot  be  considered  established,  yet  there  can  be  little  doubt, 
that  if  it  be  deemed  necessary  in  any  case  for  the  protection  and  regulation 
of  the  public  use,  a  grant  to  the  corporation  will  be  presumed.  In  the 
Trustees  of  Watertown  v.  Cowen,  4  Paige,  N.  Y.  Chancery,  510,  it  was 
held  that  a  public  square  is  dedicated  in  the  same  manner  as  a  street,  by 
the  proprietor's  laying  it  out  on  a  map  or  on  the  soil,  and  selling  lots  in 
reference  to  the  use  of  it;  that  the  legal  title  did  not  pass  from  the  original 
owner ;  but  that  the  court  would  consider  "  the  corporation  as  the  proper 
representative  of  the  equitable  rights  of  the  inhabitants  of  the  village  to  the 
use  of  the  public  square,  so  as  to  authorize  the  filing  of  a  bill  in  chancery 
by  the  corporation,  to  protect  those  equitable  rights  against  the  erection  of 
a  nuisance,"  such,  for  instance,  as  the  erection  of  a  house  by  the  owner  of 
the  soil,  or  by  a  stranger.  This  case  seems  to  put  the  matter  on  the  true 
ground ;  and  secures  perfect  convenience  without  violating  legal  principle. 
Abbott  V.  Mills  et  al.,  3  Vermont,  521,  establishes  precisely  the  same  prin- 
ciples as  to  what  constitutes  a  dedication,  and  as  to  the  residence  of  the  fee  ; 
and  it  gives  to  a  lot-holder,  injured  by  the  nuisance  of  erection  on  the  square, 
an  action  on  the  case  :  State  v.  Catlin,  id.  580,  is  similar,  and  gives  a 
remedy  by  indictment.  Howard  v.  Rogers,  4  Harris  &  Johnson,  278,  is 
not  contra ;  it  turned  upon  the  construction  of  a  deed,  which  was  held  not 
to  have  been  intended  to  pass  any  thing  more  than  the  grantor's  interest  in 
the  lot :  had  there  been  a  covenant,  express  or  implied,  to  leave  the  lot  open, 
or  had  the  corporation  brought  the  bill,  the  points  would  then  have  been 
the  same  as  in  Trustees  of  Watertown  v.  Cowen.  Rung  v.  Shoenberger,  2 
Watts,  23,  is  similar  to  Trustees  of  Watertown  v.  Cowen ;  the  dedication 
was  made  in  a  dimilar  manner,  and  the  nuisance  of  a  house  erected  by  the 
owner,  having  been  abated  by  the  agent  of  the  corporation,  it  was  held  jus- 
tifiable on  trespass :  it  was  said  in  this  case,  that  such  dedications  are  not 
for  the  use  of  the  village  merely  but  of  strangers  also.  In  State  v.  Wilkin- 
son, 2  Vermont,  480,  and  Pomeroy  v.  Mills.  3  id.  279,  dedications  of  squares 
to  the  public  use,  were  protected  upon  evidence  of  long  user;  but  the  latter 
case  shows  that  the  legal  title  remains  in  the  owner,  and  the  easement  is  in 
the  public  :  it  was  ejectment  by  the  original  owner  against  one  who  had 
received  a  lease  of  part  of  the  public  ground  from  the  select-men  of  the 
town,  and  had  by  their  authority  erected  a  printing-office  :  it  was  decided 
that  the  town  authorities  had  no  right  to  assume  or  grant  exclusive  posses- 
sion, and  that  the  owner  of  the  fee  might  recover  in  ejectment,  subject  to 
the  easement  in  the  public.  See  State  v.  Trask,  6  Vermont,  355,  to  the 
same  effect.  The  same  principle,  viz.,  that  an  appropriation  to  the  public 
use  docs  not  vest  a  beneficiary  interest  in  the  public  authorities  of  the  dis- 
trict, is  decided  in  Spring  Garden  v.  The  Northern  Liberties,  1  Wharton, 
25.     And  in  The  State  of  Alabama  v.  The  Mayor  and  Alderman  of  Mobile, 


D  O  V  A  S  T  0  N    V.     r  A  Y  N  E.  193 

6  Porter,  279 — a  case  ably  argued  and  well  decided — it  was  held  that  if  a 
street  be  laid  out  in  a  city  by  legislature,  or  dedicated  for  a  street  or  high- 
way, the  city  corporation  have  no  right  to  build  market-houses  in  the  centre 
of  it ;  but  such  erections  would  be  a  public  nuisance.  In  the  Commonwealth 
Y.  Alburger  and  others,  1  Wharton,  469,  is  an  able  and  elaborate  inquiry 
into  the  rights  connected  with  certain  public  squares  in  Philadelphia :  where 
the  fee  resided  in  that  instance  does  not  appear  to  have  been  settled,  pro- 
bably, as  to  part,  at  least,  in  the  city,  by  patent;  but  as  to  the  right  of  the 
corporation,  the  court,  per  Sergeant,  J.,  say;  ''When  property  is  dedi- 
cated or  transferred  to  public  use,  the  use  is  indefinite,  and  may  vary  accord- 
ing to  circumstances.  The  public  not  being  able  themselves  to  manage  or 
attend  to  it,  the  care  and  employment  of  it  must  devolve  upon  some  local 
authority  or  body  corporate  as  its  guardian,  who  are  in  the  first  instance  to 
determine  what  use  of  it,  from  time  to  time,  is  best  calculated  for  the  pub- 
lic interest,  subject,  as  charitable  uses  are,  to  the  control  of  the  laws  and  the 
courts,  in  case  of  any  abuse  or  misapplication  of  the  trust.  The  corpora- 
tion has  not  the  right  to  these  squares  so  as  to  he  ahle  to  sell  thejn,  or  employ 
them  in  a  way  variant  from  the  object  for  which  they  were  designed;" 
&c.,  p.  485.  See  to  the  same  efi'ect  Commonwealth  v.  Rush  et  al.,  2  Harris, 
186.  In  Commonwealth  v.  Bowman,  3  Barr,  203,  206,  it  was  said  in  rela- 
tion to  the  great  squares  in  county  towns,  "The  public  square  is  as  much  a 
highway  as  if  it  were  a  street;  and  neither  the  county  nor  the  public  can 
block  it  up,  to  the  prejudice  of  the  public  or  an  individual ;  nor  can  either 
assert  a  right  to  it,  by  enclosing  it,  beyond  the  limits  of  a  reasonable  curti- 
lage (for  a  court-house  and  its  offices.)  It  is  dedicated  to  the  use  of  all  the 
citizens  as  a  highway,  and  all  have  a  right  to  pass  over  it  without  unreason- 
able let  or  hindrance ;  in  which  respect  it  diflPers  from  the  public  squares  in 
Philadelphia,  which  are  dedicated  to  health  and  recreation,  and  which  are 
necessarily  subjected  to  regulation  by  the  local  authorities." 

For  a  general  view  of  the  purposes  and  uses  to  which  the  principle  of 
dedication  will  apply  in  law,  the  reader  is  referred  to  the  great  case  of  Post 
V.  Pearsall,  20  Wendell,  111;  S.  C.  in  the  court  of  Errors,  22  id.  425; 
W'here  a  great  number  of  authorities  are  collected.  In  Hunter  v.  The  Trus- 
tees of  Sandy  Hill,  6  Hill,  407,  the  principle  of  dedication  was  considered 
to  be  as  fully  applicable  to  public  burying  grounds  as  to  highways ;  but 
there  is  great  difficulty  in  making  such  an  application  of  the  principle,  and 
the  reasoning  of  the  judge  in  that  case  is  not  satisfactory. 

With  respect  to  rivers  and  other  streams  the  general  principles  of  owner- 
ship appear  to  be  as  follows. 

So  far  as  the  tide  ebbs  and  Jloivs,  the  ownership  of  the  soil  to  ?oto-water 
mark  is  in  the  proprietor  of  the  adjoining  bank ;  Hart  v.  Hill,  1  Wharton, 
124  ;  Ball  V.  Slack,  2  id.  508  ;  Home  v.  Pvichards,  4  Call,  441 ;  Mead  et  al. 
v.  Hayes,  3  Randolph,  33  ;  See  Arnold  v.  Lundy,  1  Halsted,  1 ;  Ashby  and 
others  v.  Eastern  Rail  Road  Co.,  5  Metcalf,  368 ;  and  Jones  v.  Janncy,  8 
Watts  &  Sergeant,  436  :  beloio  low-water  mark,  the  soil,  the  sea-weeds  formed 
there,  &c.,  belong  to  the  sovereign  or  public;  Chapman  v.  Kimball  et  al., 
9  Connecticut,  38  ;  Naglee  v.  Ingersoll,  7  Barr,  185,  201.  But  the  whole 
river,  in  all  states  of  the  tide,  is  both  a  common  fishery  and  a  public  high- 
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way ;  Chalkcr  v.  Dickinson,  1  Connecticut,  382.  And  while,  on  the  one 
band,  the  owner  of  the  soil,  though  he  may  build  wharves,  &c.,  out  to  low- 
water  mark,  Easthaven  v.  Hemingway,  7  id.  186,  is  guilty  of  a  public  nuis- 
ance if  he  obstruct  the  channel ;  so,  on  the  other  hand,  neither  of  these 
easements  gives  the  public  the  right  to  go  upon  the  soil  of  the  adjoining 
owner.  It  is  true,  that  there  are  dicta  in  some  cases,  that  the  private  right 
of  soil  extends  only  to  /</V/7i- water,  and  in  some,  that  it  is  a  movable  line ; 
but  these  are  believed  to  be  errors  or  inadvertencies,  arising  from  not  dis- 
tinguishing between  the  easement  and  the  ownership  of  the  soil.  It  is  ''the 
main,  the  permanent  river  which  the  public  own  ;"  and  "  the  mind  will  find 
itself  embarrassed  with  insurmountable  difficulty  in  attempting  to  draw  any 
other  line  than  the  low-water  mark."  See  Handly's  Lessee  v.  Anthony,  5 
Wheaton,  375  ;  Lessee  of  M'Culloch  v.  Atcn,  2  Hammond,  307,  and  Gar- 
ner's case,  3  Grattan,  655.  See,  however,  Gough  v.  Bell,  1  Zabriskie, 
137,  and  2  Id.  441. 

Above  the  ehh  and  Jloiv  of  the  tide,  the  ownership  of  the  soil  to  the  centre 
of  the  stream  is  in  the  adjoining  proprietor,  and  the  right  of  fishing  is  not 
public,  but  is  vested  exclusively  in  the  adjoining  owners ;  People  v.  Piatt, 
17  Johnson,  195;  Hooker  v.  Cummings,  20  id.  90;  (and  if  any  doubt  was 
thrown  on  this  in  Canal  Commissioners  v.  The  People,  5  Wendell,  423,  461, 
it  was  removed  in  13  Wendell,  355  ;)  Brown  et  al.  v.  Kennedy,  5  Harris 
&  Johnson,  195  ;  Adm'rs  of  Gavit  v.  Chambers  &  Coats,  3  Hammond,  495; 
Canal  Trustees  v.  Haven,  5  Gilman,  548,  556;  but  if  the  stream  be  in  fact 
usually  navigable,  the  public  have  a  right  to  use  it  as  a  highway  ;  Adams  v. 
Pease  and  another,  2  Connecticut,  481 ;  Berry  et  al.  v.  Carle,  3  Greenleaf, 
269  ;  and  it  would  be  a  nuisance,  if  the  owners  were,  by  any  structures,  to 
obstruct  the  passage ;  Keane  v.  Stetson,  5  Pickering,  492  ;  Exparte  Jen- 
nings, 6  Cowen,  518  ;  The  People  v.  Canal  Appraisers,  13  Wendell,  355; 
The  People  v.  City  of  St.  Louis  et  al.,  5  Gilman,  351,  371.  In  the  Com- 
missioners of  the  Canal  Fund  v.  Kempshall,  26  Wendell,  404,  the  point  is 
conclusively  settled  by  the  unanimous  judgment  of  the  Court  of  Errors,  that 
in  all  rivers,  above  the  flow  of  the  tide,  the  soil  to  the  centre,  and  the  usu- 
fruct of  the  water,  are  the  property  of  the  adjoining  owners,  subject,  if  navi- 
gable, to  the  public  easement  of  navigation,  and  subject,  of  course,  to  the 
usufruct  rights  of  other  proprietors  of  the  stream,  above  and  below ;  see, 
also,  Munson  v.  Hungerford,  6  Barbour's  S.  Ct.  265  ;  and  this  principle  has, 
in  the  west,  been  applied  to  the  Mississippi  and  Ohio  rivers ;  see  Morgan 
and  Harrison  v.  Reading,  4  Smedes  and  Marshall,  366,  and  cases  cited. 

This  general  distribution  of  the  ownership  of  the  soil,  is  not  changed 
by  the  existence  of  islands  in  the  river.  If  they  are  in  the  bed  of  the  river, 
within  the  flow  of  the  tide,  the  state  owns  them ;  Middleton  v.  Sage,  8  Con- 
necticut, 222 ;  if  they  are  above  the  tide,  they  belong  to  the  owner  on  one 
side  or  the  other,  accordingly  as  they  are  on  one  side  or  the  other  of  the 
medium  filum ;  Claremount  v.  Carlton,  2  New  Hampshire,  369  ;  Lunt  v. 
Holland,  14  Massachusetts,  149 ;  Ingraham  et  al.  v.  Wilkinson  et  al.,  4 
Pickering,  268;  Greenleaf  v.  Kilton,  11  New  Hampshire,  531. 

In  accordance  with  these  principles,  it  is  well  settled,  that  a  grant  of  land 
as  bounded  by  a  stream,  or  lying  upon  the  side  of  a  stream,  above  tide-flow, 
passes  the  property  to  the  thread  of  the  river;  Morrison  v.  Keen,  3  Green- 
leaf, 474;  Lincoln  v.  Y/ilder,  29  Maine,  169,  179  ;  King  v.  King,  7  Massa- 
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chusetts,  496;  Jackson  v.  Louw,  12  Johnson,  252;  Noble  v.  Cunningham 
et  al.,  1  M'Mullin,  289 :  but  the  right  of  the  owner  to  restrict  his  grant, 
seems  to  be  generally  allowed;  Dunlap  et  al.  v.  Stetson,  4  Mason,  349; 
Jackson  V.  Halson,  5  Cowen,  216;  Hayes's  Ex' or  et  al.  v.  BovTman,  1 
Eandoljih,  417 ;  and  it  seems  to  be  held  in  .several  cases,  that  there  is  no 
very  strong  presumption  of  an  intent  to  grant  ad  filum ;  but  the  actual  in- 
tention as  gathered  from  the  language  of  the  deed  will  be  regarded,  and  the 
grant  will  extend  to  the  edge,  or  to  high  or  low-water  mark,  accordingly ; 
Hatch  V.  Dwight  and  Burnell,  17  Massachusetts,  289;  Sanders  v.  M'Crackcn, 
Hardin,  258.  But  in  Luce  v.  Carley,  24  Wendell,  451,  it  is  decided,  that 
where  the  boundary  was,  from  a  stake  on  the  bank  of  a  river,  thence  down 
the  river,  as  it  winds  and  turns,  to  a  tree,  the  land  passed  to  the  centre  of 
the  stream ;  and  the  court  said  "  where  the  grant  is  so  framed,  as  to  touch 
the  water  of  the  river,  and  the  parties  do  not  expressly  except  the  river,  if 
it  be  above  tide,  one-half  of  the  bed  of  the  stream  is  included  by  construc- 
tion of  law.  If  the  parties  mean  to  exclude  it,  they  should  do  so  by  express 
exception."  However,  in  the  recent  case  of  Child  and  others  v.  Starr  and 
others,  4  Hill's  N.  Y.  369,  in  the  Court  of  Errors,  though  this  case  is 
approved  of,  it  is  decided  that  a  gi-ant  by  a  line  "  along  the  shore  of  the 
Genesee  river,"  was  an  exclusion  of  the  bed  of  the  river.  This,  which 
certainly  upsets  the  rule  of  Luce  v.  Carley,  was  decided  by  a  majority  of 
eleven  to  ten.  It  is  to  be  regretted  that  the  sound  and  valuable  principle 
declared  in  Luce  v.  Carley,  is  not  distinctly  established  and  firmly  adhered 
to.  That  a  boundary  by  the  shore  of  a  river  excludes  the  river,  is  again 
recognised  in  Lincoln  v.  Wilder,  29  Maine,  169,  179.  In  the  late  case  of 
Greenleaf  v.  Kilton,  11  New  Hampshii*e,  531,  where  a  line  was  described  in 
a  deed  as  running  "  up  the  river,"  it  was  decided  that  a  boundary  upon  a 
river,  a,bove  tide- water,  uniformly  passes  the  title  to  the  middle  of  the  stream, 
including  the  water,  the  bed  of  the  river,  and  all  islands,  unless  there  be 
an  express  reservation,  or  an  immemorial  usage  to  the  contrary.  In  rela- 
tion, however,  to  grants  bounding  on  ponds,  lakes,  or  other  large  bodies  of 
standing  fresh  water,  this  principle  does  not  apply,  and  the  grant  extends 
only  to  the  water's  edge ;  The  State  v.  Grilmanton,  9  id.  461 ;  that  is,  to 
low-water  mark ;  Wood  v.  Kelley,  30  Maine,  47.  When  there  is  nothing 
in  the  conveyance  to  modify  the  rule,  the  side  lines  of  each  riparian  pro- 
prietor must  extend  from  the  termini  of  his  lines  on  the  shore,  at  right 
angles  with  the  course  of  the  river,  to  the  thread  of  the  stream;  Knight 
V.  Wilder,  2  Cushing,  200,  209. 

As  exceptions  to  the  above  rules,  it  must  be  observed  that  in  Pennsyl- 
vania, North  Carolina  and  Alabama,  the  great  navigable  rivers  obey  the 
law  of  tide-waters ;  the  title  of  the  riparian  owner  goes  to  low-water  mark ; 
beyond  that,  the  soil  belongs  to  the  commonwealth ;  and  the  stream  is  a 
common  fishery  and  a  highway;  Comm.  v.  Fisher  and  others,  1  Penrose 
&  Watts,  462,  467;  Carson  v.  Blazer,  2  Binney,  475;  Shunk  v.  The 
Schuylkill  Navigation  Co.,  14  Sergeant  &  Rawle,  71 ;  Wilson  v.  Forbes,  2 
Devereux,  30 ;  Bullock  v.  Wilson,  2  Porter,  436.  In  Ingraham  et  al.  v. 
Wilkinson  et  al.  4  Pickering,  268,  it  was  doubted  whether  the  same  prin- 
ciples ought  not  to  be  adopted  in  that  state.  In  South  Carolina,  the  point 
appears  not  to  be  decided  in  Ex'ors  of  Aaron  Cotes  v.  Waddlingtou,  1 
M'Cord,  580;  in  Boatwright  v.  Bookman  ct  al.,  Piice,  448,  the  question  as 
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to  the  ownership  of  the  soil  is  left  open,  but  it  was  held  that  the  right  of 
fishing  in  the  great  navigable  rivers  is  public.  In  Pennsylvania  and  North 
Carohua,  if  the  stream  is  not  a  public  and  navigable  one,  the  owner  goes  to 
the  centre;  Ingrahaui  v.  Thrcad^ill,  3  DevereuSj  59;  Coovert  v.  O'Connor, 
8  Watts,  470,  477. 

H.  B.  ^\. 
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MICH.— 43  GEO.  3.,  K.  B, 
[REPORTED    3    EAST,    38.] 

A  tenant  in  agriculture,  who  erected,  at  his  own  expense,  and  for  the  mere  neces- 
sary and  convenient  occupation  of  his  farm,  a  beast-house,  carpenter's  shop,  fuel- 
house,  cart-house,  pump  house,  and  fold-yard  wall,  which  buildings  were  of  brick 
and  mortar,  and  tiled,  and  let  into  the  ground,  cannot  remove  the  same,  though 
during  his  term,  and  though  he  thereby  left  the  premises  in  the  .same  state  as 
when  he  entered.  There  appears  to  be  a  distinction  between  annexations  to  the 
freehold  of  that  nature  for  the  purposes  of  trade,  and  those  made  for  the  purposes 
of  agriculture  and  better  enjoying  the  immediate  profits  of  the  land,  in  favour  of 
tlie  tenant's  right  to  remove  the  former :  that  is,  where  the  superincumbent  build- 
ing is  erected  as  a  mere  accessary  to  a  personal  chattel,  as  an  engine;  but  where 
it  is  accessary  to  the  realty,  it  can  in  no  case  be  removed. 

The  declaration  stated,  that  the  plaintiff  was  seised  in  fee  of  a  certain 
messuage,  with  the  out-houses,  &c.  and  certain  land,  &c.  in  the  parish  of 
Bigbj,  in  the  county  of  Lincoln,  which  premises  were  in  the  tenure  and 
occupation  of  the  defendant  as  tenant  thereof  to  the  plaintiff,  at  a  certain 
yearly  rent,  the  reversion  belonging  to  the  plaintiff;  and  that  the  defendant 
wrongfully,  &c.,  intending  to  injure  the  plaintiff  in  his  hereditary  estate  in 
the  premises,  whilst  the  defendant  was  possessed  thereof,  wrongfully  and 
injuriously,  and  without  the  license  and  against  the  will  of  the  plaintiff, 
pulled  down  divers  buildings,  parcels  of  the  said  premises,  in  his  the  defen- 
dant's tenure  and  occupation,  viz.  a  Least  house,  a  carj^entej-'s  shoj),  a  wagon 
Jioxise,  a  fuel  house  and  a  2'i[/con  house,  and  a  hrich  wall,  inclosing  the  fold- 
r*inm  J^*'^'  and  took  and  carried  away  the  materials,  which  *were  thepro- 
L  -■  perty  of  the  plaintiff,  as  landlord,  and  converted  them  to  his  the 
defendant's  own  use;  by  reason  whereof  the  reversionary  estate  of  the 
plaintiff  in  the  premises  was  greatly  injured,  &c.  The  defendant  pleaded 
the  general  issue.  And  at  the  trial  at  the  last  Lincoln  assises,  a  verdict 
was  found  for  the  plaintiff,  with  GO/',  damages,  subject  to  the  opinion  of  the 
court  on  the  following  case  : — 
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The  defendant  occupied  a  farm,  consisting  of  a  messuage,  cottages,  barn, 
stables,  out-houses,  and  lands,  at  Bigby,  in  the  county  of  Lincoln,  under  a 
lease  from  the  plaintiff  for  twenty-one  years,  commencing  on  the  12th  day 
of  May,  1779;  which  lease  contained  a  covenant  on  the  part  of  the  tenant 
to  keep  and  deliver  up  in  repair  the  said  vicssuaye,  barn,  stalks,  and  out- 
houses, and  other  buildings  belonging  to  the  said  demised  premises.  About 
fifteen  years  before  the  expiration  of  the  lease  the  defendant  erected  upon 
the  said  farm  at  his  own  expense  a  substantial  beast-house,  a  carpenter' s 
shop,  a  fuel-house,  a  cart-house  and  p>ump-house,  and  fold-yard.  The  build- 
ings were  of  brick  and  mortar,  and  tiled,  and  the  foundations  of  them  were 
about  one  foot  and  a  half  deep  in  the  ground.  The  carpenter's  shop  was 
closed  in,  and  the  other  buildings  were  open  to  the  front,  and  supported  by 
brick  pillars.  The  fold-yard  wall  was  of  brick  and  mortar,  and  its  founda- 
tion was  in  the  ground.  The  defendant,  previous  to  the  expiration  of  his 
lease,  pulled  down  the  erections,  dug  up  the  foundations,  and  carried  away 
the  materials,  leaving  the  premises  in  the  same  state  as  when  he  entered 
upon  them.  These  erections  were  necessary  and  convenient  for  the  occupa- 
tion of  the  farm,  which  could  not  be  well  managed  without  them.  The 
question  for  the  opinion  of  the  Court  was,  Whether  the  defendant  had  a 
right  to  take  away  these  erections.  If  he  had,  then  a  verdict  to  be  entered 
for  the  defendant;  if  not,  the  verdict  for  the  plaintiff  to  stand. 

This  case  was  first  argued  in  Easter  Term  last  by  Torldngton  for  the 
plaintiff,  and  Clarke  for  the  defendant;  and  again  in  this  Term  by  Yauyhan, 
Serjt.,  for  the  plaintiff,  and  Bahjuy  for  the  defendant. 

For  the  plaintiff  it  was  argued  that  the  removing  the  buildings  in  question 
was  waste  at  common  law,  and  that  this  case  did  not  fall  within  any  of  the 
exceptions,  which  *had  been  introduced  solely  for  the  benefit  of  trade  :^i  rv-,  -, 
in  relaxation  of  the  old  rule.  That  rule  was,  that  whatever  was  once  L  J 
annexed  to  the  freehold  could  never  be  severed  again  without  the  consent  of 
the  owner  of  the  inheritance.  Accordingly,  glass  windows,  wainscot,  benches, 
doors,  furnaces,  &c.,  though  annexed  by  tenant  for  years  for  his  own  accom- 
modation, could  not  be  removed  by  him  again.  Co.  Litt.  53  a.  The  prin- 
ciple on  which  this  was  founded  was  the  injury  which  would  thereby  arise 
to  the  inheritance  from  disfiguring  the  walls  of  the  mansion :  though  some 
of  these  things  were  in  their  nature  personal  chattels,  supplying  the  place 
of  mere  movable  utensils  and  furniture.  But  it  never  was  questioned  but 
that  buildings  let  into  the  soil  became  part  of  the  freehold,  from  the  very 
nature  of  the  thing.  This  was  decided  so  long  ago  as  Hil.  17  Ed.  2,  518, 
in  a  writ  of  waste  against  a  lessee,  who  had  built  a  house  and  pulled  it  down 
during  his  term.  And  Co.  Litt.  53  a,  which  is  to  the  same  purpose,  goes 
further  and  says,  that  even  the  building  of  such  new  house  by  the  tenant 
is  waste  ;  but  that  is  denied  in  Lord  Darcy  v.  Askwith;(«)  though  that  also 
agrees  that  the  letting  down  of  such  new  house  by  the  tenant  himself 
would  be  waste.  So  taking  down  a  stone  wall,  or  a  partition  between 
two  chambers,  is  waste.  10  Hen.  7,  2  pi.  3.  It  does  not,  indeed, 
appear  by  that  book,  whether  those  erections  had  been  before  made  by 
the  tenant  himself;  but  they  were  so  taken  to  be  by  Meade,  J.,  in 
Cooke  V.  Humphrey. (i)     All  this  is  confirmed   by  Lord  Coke  at  the  end 

(a)  Hob.  234.  (i)  Moor,  177. 
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of  Herlakeudcn's  casc,(a)  where  it  is  said  to  have  been  adjudged  in  C.  B. 
that  glass  fastened  to  the  windows,  or  wainscot  to  the  house,  by  the 
lessee  cannot  be  removed  by  him  :  and  that  it  makes  no  difference  in  law 
whether  the  fastening  of  the  latter  be  by  great  or  little  nails,  screws,  or  iron 
put  through  the  posts  or  walls  (as  had  been  then  of  late  invented,)  or  in 
whatever  other  manner  it  was  fastened  to  the  posts  or  walls  of  the  house. 
In  all  these  cases  the  rule  as  between  landlord  and  tenant  seems  to  have 
followed  that  between  heir  and  executor,  founded  upon  the  reason  first  men- 
tioned :  and  no  innovation  upon  the  strict  rule  seems  ever  to  have  been 
admitted,  except  in  the  case  before  Lord  C.  B.  Comyns(6)  at  Nisi  Prius,  of 

the  cider-mill,  which  he  held  should  go  to  the  executor,  and  not  to 
L'^-'^'J-J  *j[jg  ijfjij. .  i3ut  upon  what  particular  grounds  does  not  appear  :  and 
the  case  of  Culling  v.  Tufnell,(c)  before  Lord  Ch.  J.  Treby,  at  Hereford,  in 
1694  where  a  barn  erected  by  a  tenant  upon  pattens  and  blocks  of  timber, 
lyin"-  on  but  not  let  into  the  ground,  was  holden  to  be  removable  by  the 
tenant  :  but  even  there  he  relied  on  the  nif^tom  of  the  country  in  favour  of 
the  tenant,  with,  reference  to  which  it  might  be  presumed  that  he  and  his 
landlord  had  contracted.f  The  only  established  exception  (which  the  plain- 
tiff's counsel  admitted  was  as  old  as  the  rule  itself)  is  in  favour  of  trade, 
with  respect  to  articles  annexed  to  the  freehold  for  the  purpose  of  carrying 
on  trade  and  manufactures.  In  20  Hen.  7,  fo.  13,  pi.  24,  an  heir  brought 
trespass  ao-ainst  executors  for  taking  away  a  furnace  fixed  to  the  freehold 
with  mortar,  and  the  taking  was  holden  tortious.  But  it  was  there  said 
''  that  if  a  lessee  for  years  set  up  such  a  furnace  for  his  own  advantage,  or  a 
dyer  his  vats  and  vessels  to  carry  on  his  business,(d')  during  the  term  he 
may  remove  them :  but  if  he  suffer  them  to  be  fixed  to  the  land  after  the 
end  of  the  term,  then  they  belong  to  the  lessor;  and  so  of  a  baker."  Then 
follows  "It  is  no  waste  to  remove  such  things  within  the  term  by  any." 
But  this  is  said  to  have  been  against  the  opinions  before  mentioned,  and  to 
have  been  doubted  in  the  42  Ed.  3,  p.  6,  pi.  19,  whether  it  were  waste  or 
not.  It  is  clear,  therefore,  from  the  whole  of  the  passage,  that  the  only 
generally  admitted  exception  was  in  favour  of  traders,  which  is  shown  by 
the  examples  of  the  dyer  and  baker  afiixing  vessels  p?<r  occtipier  son  occupa- 
tion :  and  that  at  least  it  was  doubtful  whether  the  same  privilege  extended 
to  others  affixing  to  the  freehold  similar  articles.  And  the  exception  is  the 
more  remarkable  because  at  that  early  period  agriculture  must  have  been  of 
much  o-reater  importance  to  the  state  than  trade.  This  distinction  was  con- 
tinued in  later  times.  In  Poole's  case,(c)  M.  2  Ann,  in  an  action  on  the 
case  by  a  lessee  against  the  sheriff  of  Middlesex,  who  had  taken  in  execution 
the  vats,  coppers,  tables,  partitions,  and  pavement,  &c.  of  an  under-lessee,  a 
soap-boiler,  whicli  he  had  put  up  as  fixtures  for  the  convenience  of  his  trade. 
Lord  C.  J.  held  that  during  the  term  the  soap-boiler  might  well  remove  the 
vats  set  up  in  relation  to  trade,  by  the  common  law;  but  that  there  was  a 

difference  between  what  he  *did  to  carry  on  his  trade,  and  what 
[•iUoJ  j^^  jj^  ^^  complete  the  house;    as  hearths,  and  chimney-pieces; 

(a)  4Rep.  63,  4. 

(&)  Cited  in  Luwton  v.  Lawton,  3  Atk.  13,  16.  (c)  Bull.  N.  P.  34. 

(t)  See  Wigglesworlh  v.  Dallison,  ante,  vol.  i.  et  nolas. 

(c/)  The  words  in  the  original  are  '■'■pur  occupier  sun  occupation." 

(e)  Salk.  368. 
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which  he  held  not  removable.  The  next  case  was  Cave  v.  Cavc,(e)  in  1705, 
where  the  Lord  Keeper  held  that  not  only  wainscot,  but  pictures  and  glasses 
put  up  in  the  place  of  wainscot,  should  go  to  the  heir  and  not  to  the  execu- 
tor, to  prevent  the  house  being  disfigured.  Then  followed  Lawton  v.  Law- 
ton, (/)  where  it  was  decreed  by  Lord  Hardwicke,  C,  that  a  fire-engine 
erected  for  the  benefit  of  a  colliery  by  the  tenant  for  life  should  be  consi- 
dered as  personal  estate,  and  go  to  his  executor,  and  not  to  the  remainder- 
man, in  favour  of  creditors.  But  there  it  was  proved  to  be  customary  to 
move  such  an  engine;  that  in  building  the  shed  for  its  security  holes  were. 
left  for  the  ends  of  the  timber  to  maJce  it  more  commodums  for  removal ; 
and  that  it  was  very  capable  of  being  removed.  The  evidence  relied  on  by 
the  other  side  was,  that  it  could  not  be  removed  without  tearing  up  the  soil 
and  destroying  the  hrickworh.  But  Lord  Hardwicke  considered  the  brick- 
work there  as  a  mere  accessory  to  the  engine,  which  in  its  own  nature  was 
a  mere  personal  moveable  chattel.  One  reason,  he  said,  which  weighed  with 
him  was,  that  it  was  a  mixed  case,  between  enjoying  the  profits  of  the  land 
and  carrying  on  a  sj)ecies  of  trade;  and  considering  it  in  (hat  liglu,  it  came 
near  the  instances  of  furnaces  and  coppers  in  brewhouses.  That  decision 
was  in  1743.  In  Ex  parte  Quincy,(;7)  in  1750,  where  the  principal  ques- 
tion was  whether  the  lUensils  of  a  brewhouse  passed  by  a  mortgage  of  the 
brewhouse  with  the  appurtenances ;  it  is  said  that  a  tenant  may,  during  the 
term,  take  away  chimney-pieces,  and  even  wainscot;  but  the  latter  is  ob- 
served to  be  a  very  strong  case.  The  same  was  before  said  in  Lawton  v. 
Lawton,  with  this  difference,  that  it  was  there  said  of  w&mscot  fxed  only  hy 
screws,  and  of  marble  chimney-pieces.  This  opinion  may  have  proceeded, 
as  it  did  in  Beck  v.  Rebow,(/i)  upon  the  consideration  that  matters  of  this 
sort  were  merely  ornamental  furniture,  and  not  necessary  to  the  enjoyment 
of  the  freehold.  The  case  of  Lord  Dudley  v.  Lord  Ward,(i)  in  1750,  was 
like  that  of  Lawton  v.  Lawton,  on  the  authority  of  which  it  was  decided. 
There  Lord  Hardwicke  recognised  the  general  rule,  with  the  single  excep- 
tion, as  between  landlord  and  tenant,  that  fixtures  annexed  by  the  latter 
*for  the  sake  of  trade  might  be  removed.  There  too  the  fire  engine  ^in  .-. 
was  considered  as  the  principal,  and  the  building  erected  over  it  to  ^  -^ 
preserve  it,  as  the  mere  accessory :  and  the  colliery  itself  as  in  part  the 
carrying  on  a  trade.  In  Lawton  v.  Salmon,  E.  22  Geo.  3,  B.  'R.,{ii)  salt- 
pjans  were  holden  to  go  to  the  heir  and  riot  to  the  executor :  and  though 
Lord  Mansfield  said  that  the  rule  had  been  relaxed  as  between  landlord  and 
tenant,  tenant  for  life  and  remainderman,  in  respect  of  things  put  up  by  the 
tenant  in  possession ;  still  he  confined  the  relaxation  to  things  so  affixed 
for  the  henefit  of  trade.  And  he  there  alluded  to  the  case  of  the  cider-mill 
(doubtingly)  as  standing  alone,  and  not  printed  at  large.  Then  the  case  of 
Dean  v.  Allalley,(y)  sittings  after  Easter,  39  Geo.  3,  was  a  case  where  two 
sheds,  called  Dutch  hams,  which  had  been  erected  by  the  tenant  during  his 
term,  were  removed  by  him  :  and,  being  sued  on  bis  covenant,  by  which  he 

(«)  2  Vern.  508.  (/)3Atk.  13. 

(g-)  1  Atk.  477.  i^k)  1  p.  VVms.  94. 

(J)  Ambl.  113,  and  Bull.  N.  P.  34. 

\ii)  Cittd  in  a  note  to  Filzherbert  v.  Shaw,  1  U.  Bl.  259.     The  principal  c:isc  turned  on 
a  particular  agreement. 

(j)  3  Espin.  Ni.  Pri,  Cas.  11. 
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undertook  to  leave  all  buildings  wliich  then  -were  or  should  he  erected  on  the 
premises  during  the  term  in  repair,  Lord  Kenyon,  at  Nisi  Prius,  held  that 
buildings  of  that  description  were  not  included;  and  said  that  the  law  would 
make  the  most  favourable  construction  for  the  tenant  where  he  had  made 
necessary  and  useful  erections /or  the  benefit  of  his  trade  or  manvfacture. 
Of  what  precise  description  the  buildings  there  were  does  not  appear;  pos- 
sibly not  affixed  to  the  ground, (Z-)  at  least  not  such  parts  as  were  removed. 
If  not,  the  case  amounts  to  not  more  than  that  of  Penton  v.  E.obart,(A  where 
a  varnish-house  of  wood,  which  had  been  erected  on  a  brick  foundation  by 
the  tenant, /or  the  j)urpose  of  carrying  on  his  trade,  was  removed  by  him. 
But  it  did  not  appear  there  that  the  foundation  was  removed,  but  only  the 
superstructure  of  wood,  which  had  been  brought  by  the  tenant  from  another 
^Tilace,  where  before  he  had  carried  on  his  business.  Lord  Kenyon,  indeed, 
there  laid  stress  on  the  instances  of  gardeners  and  nurserymen  in  the  neigh- 
bourhood of  the  metropolis  erecting  green-houses,  &c.,  which  he  considered 
that  they  would  be  at  liberty  to  remove.  Whether  that  be  done  under  par- 
ticular agreements  or  not  does  not  appear :  but  supposing  the  law  would 
imply  an  exception  in  favour  of  tenants  of  that  description^  it  would  only  be 
upon  the  ground  of  considering  them  as  carrying  on  a  species  of  trade;  the 
r*in'^n  ^^^^  ^nature  of  their  occupation  and  of  the  letting  being  to  enable 
L  -I  them  to  disannex  even  trees  from  the  land. (/A  But  none  of  the 
cases  have  gone  the  length  now  contended  for ;  and  the  very  grounds  on 
which  exceptions  have  been  made  from  the  general  rule  preclude  the  present 
case.  Erections  of  this  sort  are  not  in  their  nature  temporary  or  moveable, 
but  are  calculated  solely  for  the  enjoyment  of  the  land :  the  expense  of 
erecting  them  is  great,  and  their  value  is  great  on  the  spot,  but  of  trifling 
consideration  when  removed  :  the  injury  of  their  removal,  therefore,  is  much 
greater  to  the  landlord  than  the  benefit  of  the  materials  when  removed  is  to 
the  tenant.  If  the  exception  were  extended  to  buildings  erected  for  the 
purposes  of  agriculture,  it  would  be  as  extensive  as  the  rule  itself,  and 
would  therefore  destroy  it.  The  sole  object  of  such  erections  is  for  the 
purpose  of  enjoying  the  produce  of  the  land ;  the  land,  therefore,  is  the 
principal,  and  the  buildings  the  accessory  to  the  land.  This  distinguishes 
it  essentially  from  buildings  erected  for  engines  or  machinery  used  in  trade, 
where  the  personal  chattel  is  the  principal.  No  other  line  than  this  can  be 
drawn  without  overthrowing  all  the  authorities. 

For  the  defendant  it  was  contended  that  the  old  rule  of  law  had  been 
gradually  relaxed  between  landlord  and  tenant,  though  not  so  much  between 
tenant  for  life  and  remainderman,  or  between  heir  and  executor.  The  object 
has  been  to  encourage  tenants  to  lay  out  their  money  in  the  improvement  of 
the  premises,  and  in  making  their  industry  as  productive  as  possible,  which 
is  for  the  benefit  of  the  state  as  well  as  the  individuals,  and  applies  at  least 
as  strongly  to  tenants  in  husbandry  as  in  trade.  Agriculture,  in  the  im- 
proved state  in  which  it  is  now  carried  on,  is  in  itself  a  trade ;  it  requires  a 

(A)  Vide  post,  what  account  was  given  of  tliis  case  in  the  arguments  of  the  defendant's 
counsel.  (/)  2  East,  88. 

(//)  Lawrence,  J.,  on  the  first  argument  intimated,  that  if  ground  were  let  expressly  for 
nursery  ground,  it  niightbe  considered  as  implied  in  the  terms  of  the  contract,  that  it  was 
to  be  used  for  taking  up  young  trees,  &,c.,  as  is  usual  in  such  cases.  But  he  expressed  a 
wisli  to  be  informed  of  the  usual  terms  of  the  leases  under  whiciisuch  grounds  were  holden 
in  the  neighbourliood  of  the  metropolis. 
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much  larger  capital  than  formerly,  and  the  use  of  more  expensive  imple- 
ments and  machinery.  Without  the  aid  of  modern  improvements,  the  land 
cannot  be  made  so  productive  as  it  otherwise  may  be,  nor  the  produce  so 
well  preserved  and  brought  to  market.  But  unless  the  tenant  is  entitled  to 
take  away  with  him  at  the  end  of  his  term,  or  have  a  compensation  in  value 
for,  buildings  like  these  in  question,  erected  in  such  a  manner  as  to  be  capa- 
ble of  being  removed  at  pleasure  and  set  up  on  any  other  farm,  he  will  not 
be  at  the  expense  of  erecting  them  at  all  j  and  therefore,  though  he,  and 
through  him  the  public,  *will  suffer,  yet  the  landlord  will  not  be  pjc-iAp-i 
the  better  for  the  right  which  he  now  claims.  This  is  no  question  L  -i 
whether  permanent  additions  or  improvements  made  by  a  tenant  to  the  old 
dwelling-house  or  out-buildings,  or  even  new  ones  of  that  sort  erected  by 
him  for  his  personal  accommodation,  are  to  be  removed  at  the  end  of  the 
term ;  for  not  even  persons  renting  premises  for  the  purpose  of  carrying  on 
trades  have  any  such  privilege  :  but  whether  buildings  so  erected  for  the 
sole  purpose  and  convenience  of  carrying  on  the  farm,  that  is,  of  turning  to 
the  best  account  the  capital  and  industry  of  the  farmer  in  his  trade  or  busi- 
ness, may  not  be  removed  by  him.  The  materials  of  which  the  buildings 
are  composed  cannot  vary  the  law,  but  the  objects  and  interests  of  the  pei*- 
sons  concerned.  If  in  the  ease  of  Dean  v.  Allalley,(m)  the  tenant  was  enti- 
tled to  remove  the  buildings  called  Dutch  hams,  the  same  rule  will  apply 
to  the  buildings  in  question,  which  are  as  much  calculated  for  removal.  For 
in  that  case  (as  appears  from  the  MS.  note  of  one  of  the  counsel  in  the 
cause,)  the  sheds  erected  "  had  a  foundation  of  brick  in  the  ground,  and 
uprights  fixed  in  and  rising  from  the  brickwork,  and  supporting  the  roof, 
which  was  composed  of  tiles,  and  the  sides  open,"  as  in  the  present  case.  If 
the  exception  be  confined  to  erections  for  the  benefit  of  trade.  Lord  Kenyon 
in  that  case  considered  the  Dutch  barns  as  coming  within  that  description. 
This  is  consonant  to  the  opinion  delivered  by  the  same  learned  Judge  in 
Pen  ton  v.  Ilobart.(ji)  It  is  true  that  was  the  case  of  a  varnish-house ;  but 
it  is  clear  that  his  lordship's  opinion  was  founded  on  the  extension  of  the 
exception  in  the  case  of  landlord  and  tenant  generally;  for  the  instances  put 
by  him  in  illustration  of  his  opinion,  are  cases  of  gardeners  and  nursery- 
men, whose  profits  are  derived  out  of  the  immediate  produce  of  the  land  : 
and  the  buildings  now  in  question  are  no  more  annexed  to  the  soil  than  the 
varnish-house  there  was,  which  was  on  a  foundation  of  brick,  or  than  the 
hothouses  and  greenhouses  of  the  persons  alluded  to.  But  the  argument 
does  not  rest  alone  on  very  modern  cases,  but  is  strongly  supported  by  the 
decisions  of  Lord  Hardwicke  in  the  cases  of  Lawton  v.  Lawton,(o)  and  Lord 
Dudley  v.  Lord  Ward.(p)  There,  even  as  between  tenants  for  life  or  in 
tail  and  the  remaindermen,  the  executors  of  the  former  were  holden  entitled 
to  the  fire-engines  of  collieries;  buildings  *which  must  in  their  very  r*-|/^Y~l 
nature  be  annexed  to  the  soil,  and  without  which  the  profits  of  the  L  -^ 
land,  viz.  the  coal,  could  not  be  taken.  Those  were,  indeed,  said  to  be 
mixed  cases  between  taking  the  profit  of  land  and  carrying  on  a  trade ;  but 
wherefore  mixed  does  not  so  plainly  appear.  So  the  case  of  the  cider-mill 
is  directly  in  point :  that  is  as  essential  to  the  enjoyment  of  the  land  in  that 

(m)  3  Espin.  Ni.  Pri.  Cas.  11,  and  MS.  (n)  2  East,  ft8. 

(0)  3  Atk.  13.  (p)  Ambl.  113. 
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particular  species  of  produce  out  of  wliicli  the  cider  is  to  be  made,  as  barns 
and  other  buildings  are  to  the  enjoyment  of  arable,  or  beast-houses  of  pas- 
ture land.  That  case  was  much  stronger  than  what  is  now  contended  for ; 
the  question  arising  there  between  the  heir  and  executor,  where  it  may  be 
admitted  that  the  old  rule  has  prevailed  much  stricter.  All  the  cases  there- 
fore in  the  books  between  persons  standing  in  that  relation  may  well  be  laid 
out  of  the  question,  as  they  turn  upon  the  presumed  intention  of  the  ances- 
tor or  testator  in  favour  of  the  heir,  that  the  inheritance  should  descend  to 
him  entire  and  undefaced.  But  the  case  of  Culling  v.  Tufnell,(^)  before 
Lord  Ch.  J.  Treby,  which  is  in  point,  was  between  landlord  and  tenant. 
That  was  the  case  of  a  ham  removed  by  the  tenant:  and  though  the  founda- 
tions were  not  dug  into  the  ground,  yet  its  very  weight  must  have  sunk  it 
in  some  measure  below  the  surface  of  the  soil.  It  is  true  that  case  was  put 
by  him  on  the  ground  of  the  custom  of  the  country;  but  BuUer,  J.,  in 
citing  it,  observes  that  now,  without  any  custom,  it  would  be  determined  in 
favour  of  the  tenant  without  any  difficulty;  for  that  the  old  rule  had  been 
relaxed  as  between  landlord  and  tenant,  &c.,  though  still  preserved  as 
between  heir  and  executor.  No  distinction  is  there  hinted  at  between  trade 
and  agriculture.  In  Fitzherbert  v.  Shaw,(r)  the  question,  it  is  true,  turned 
at  last  on  the  agreement;  but  Gould,  J.,  was  decidedly  of  opinion  at  the 
trial,  that  if  the  tenant  had  removed  the  buildings  during  the  term,  he 
would  have  been  justified  in  so  doing;  and  there  some  of  the  things 
removed  were  a  shed  hullt  on  brichwork,  and  some  posts  and  rails  erected 
by  the  tenant,  all  which  must  have  been  let  into  the  ground,  and  were 
adapted  to  purposes  of  agriculture.  Upon  the  whole,  they  contended  that 
the  only  line  to  be  drawn  from  all  the  books  was,  that  whatever  buildings 
were  erected  by  a  tenant  (be  the  materials  what  they  may,  or  however  placed 
in  or  upon  the  ground,)  for  the  immediate  purposes  of  his  trade,  or  for  the 
r*i  n<in  *'^o^^  advantageous  taking  or  improving  the  profits  of  his  farm,  he 
L  -^  may  remove  them  again,  provided  he  leave  the  premises  on  his  quit- 
ting as  he  found  them.  According  to  this  rule  no  injury  could  ensue  to  the 
landlord,  whose  property  would,  on  the  contrary,  be  eventually  benefited  by 
the  better  cultivation  of  it,  while  the  public  would  derive  an  immediate 
advantage  from  the  encouragement  aflbrded  to  the  capital  and  industry  of 
the  tenant. 

Cur.  adv.  vult. 

Lord  EUenhorowjh,  C.  J.,  now  delivered  the  opinion  of  the  court.  This 
was  an  action  upon  the  case  in  the  nature  of  waste  by  a  landlord,  the  rever- 
sioner in  fee,  against  his  late  tenant,  who  had  held  under  a  term  for  twenty- 
one  years  a  farm  consisting  of  a  messuage  and  lands,  outhouses,  and  barns, 
&c.  thereto  belonging,  and  who,  as  the  case  reserved  stated,  during  the  term 
and  about  fifteen  years  before  its  expiration,  erected  at  his  own  expense  a 
beast-house,  a  carpenter^  s  shop,  a  fuel-house,  a  cart-house,  Sl  p)uinp-house,  and 
fold-yard.  The  buildings  were  of  brick  and  mortar,  and  tiled,  and  the 
foundations  of  them  were  about  a  foot  and  a  half  deep  in  the  ground.  The 
carpenter  s  shop  was  closed  in,  and  the  other  buildings  were  open  to  the 
front  and  suptported  bij  briek  pillars.      The  fold -i/ard  tvall  loas  of  brick  and 

(q)  Bull.  N.  P.  31.  (r)  1  H.  Blac.  258. 
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mortar,  and  its  foundation  was  in  the  ground.  The  defendant,  previous  to 
the  expiration  of  his  lease,  pulled  down  the  erections,  dug  up  the  founda- 
tions, and  carried  away  the  materials;  leaving  the  jji-emises  in  the  same  state 
as  when  he  entered  upon  them.  The  case  further  stated,  that  these  erections 
were  necessary  and  convenient  for  the  occupation  of  the  farm,  which  could 
not  be  well  managed  without  them.  And  the  question  for  the  opinion  of 
the  court  was.  Whether  the  defendant  had  a  right  to  take  away  these  erec- 
tions? Upon  a  full  consideration  of  all  the  cases  cited  upon  this  and  the 
former  argument,  which  are  indeed  nearly  all  that  the  books  afford  materi- 
ally relative  to  the  subject,  we  are  all  of  opinion  that  the  defendant  had  not 
a  right  to  take  away  these  erections. 

Questions  respecting  the  right  to  what  are  ordinarily  called  fixtures,  prin- 
cipally arise  between  three  classes  of  persons.  1st,  Between  different 
descriptions  of  representatives  of  the  same  owner  of  the  inheritance  ;  viz. 
between  *his  heir  and  executor.  In  this  first  case,  i.  e.,  as  between  |-^^„„-. 
heir  and  executor,  the  rule  obtains  with  the  most  rigour  in  favour  of  L  J 
the  inheritance,  and  against  the  right  to  disannex  therefrom,  and  to  consider 
as  a  personal  chattel,  anything  which  has  been  affixed  thereto.  2ndly, 
Between  the  executors  of  tenant  for  life  or  in  tail,  and  the  remainderman 
or  reversioner ;  in  which  case  the  right  to  fixtures  is  considered  more  favour- 
ably for  executors  than  in  the  preceding  case  between  heir  and  executor. 
The  third  case,  and  that  in  which  the  greatest  latitude  and  indulgence  has 
always  been  allowed  in  favour  of  the  claim  to  having  any  particular  articles 
considered  as  personal  chattels  as  against  the  claimant  in  respect  of  freehold 
or  inheritance,  is  the  case  between  landlord  and  tenant. 

But  the  general  ride  on  this  subject  is  that  which  obtains  in  the  first-men- 
tioned case,  i.  e.  between  heir  and  executor ;  and  that  rule  (as  found  in  the 
Year-Book,  17  E.  2,  p.  518,  and  laid  down  at  the  close  of  Herlakenden's 
case,  4  Co.  64,  in  Co.  Litt.  53  ;  in  Cooke  v.  Humphrey,  Moore,  177,  and  in 
Lord  Darby  v.  Asquith,  Hob.  234,  in  the  part  cited  by  my  brother 
Vaughan,  and  in  other  cases)  is,  that  where  a  lessee,  having  annexed  any- 
thing to  the  freehold  during  his  term,  afterwards  takes  it  away,  it  is  waste. 
But  this  rule  at  a  very  early  period  had  several  exceptions  attempted  to  be 
engrafted  upon  it,  and  which  were  at  last  effectually  engrafted  upon  it,  in 
favour  of  trade  and  of  those  vessels  and  utensils  which  are  immediately  sub- 
servient to  the  purposes  of  trade.  In  the  Year-Book,  42  Edw.  3,  6,  the 
right  of  the  tenant  to  remove  a  furnace  erected  by  him  during  his  term  is 
doubted  and  adjourned.  In  the  Year-Book  of  the  20  Hen.  7,  13  a  &  b, 
which  was  the  case  of  trespass  against  executors  for  removing  a  furnace  fixed 
with  mortar  by  their  testator  and  annexed  to  the  freehold,  and  which  was 
holden  to  be  wrongfully  done,  it  is  laid  down,  that  "  if  a  lessee  for  years 
make  a  furnace  for  his  advantage,  or  a  dyer  make  his  vats  or  vessels  to  occupy 
his  occupation,  during  his  term  he  may  remove  them  :  but  if  he  suffer  them 
to  he  fixed  to  the  earth  after  the  term,  then  they  belong  to  the  lessor.  And 
so  of  a  baker.  And  it  is  not  waste  to  remove  such  things  within  the  term 
by  some  :  and  this  shall  be  against  the  opinions  aforesaid."  But  the  rule 
in  this  extent  in  favour  of  tenants  is  doubted  afterwards  in  21  Hen.  7,  27, 
*and  narrowed  there,  by  allowing  that  the  lessee  for  years  could  r-^j^Ol 
only  remove,  within  the  term,  ihings  fixed  to  the  ground,  and  not  to  ^ 
the  loalls  of  the  principal  building.     However,  in  process  of  time,  the  rule  in 
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favour  of  the  right  in  the  tenant  to  remove  vAcnsih  set  up  in  relation  to  trade 
became  fully  established  :  and  accordingly,  we  find  Lord  Holt,  in  Poole's 
case,  Salk.  868,  laying  down  (in  the  instance  of  a  soap-boiler,  an  under- 
tenant, whose  vats,  coppers,  &c.  fixed,  had  been  taken  in  execution,  and  on 
which  account  the  first  lessee  had  brought  an  action  against  the  sherifi",)  that 
during  the  terrn  the  soa^i-hoiler  might  kcU  remove  the  vats  he  set  vp  in  relation 
to  trade  ;  and  that  he  might  do  it  by  the  common  law,  and  not  by  virtue  of 
any  special  custom,  in  favour  of  trade,  and  to  encourage  industry  ;  but  that 
after  the  term  they  became  a  gift  in  law  to  him  in  reversion,  and  were  not 
removable.  He  adds,  that  there  was  a  difference  between  what  the  soap- 
boiler did  to  carry  on  his  trade,  and  what  he  did  to  complete  his  house,  as 
hearths  and  chimney-pieces,  which  he  held  not  removable.  The  indulgence 
in  favour  of  the  tenant  for  years  during  the  term  has  been  since  carried  still 
further,  and  he  has  been  allowed  to  carry  away  matters  of  ornament,  as  orna- 
mental marble  chimney-pieces,  pier-glasses,  hangings,  wainscot  fixed  only  by 
screws,  and  the  like.  Beck  v.  Rebow,  1  P.  Wms.  94 ;  Ex  parte  Quincy,  1 
Atk.  477;  and  Lawton  v.  Lawton,  3  Atk.  13.  But  no  adjudged  case  has 
yet  gone  the  length  of  establishing  that  buildings  subservient  to  purposes  of 
agriculture,  as  distinguished  from  those  of  trade,  have  been  removable  by  an 
executor  of  tenant  for  life,  nor  by  the  tenant  himself  who  built  them,  during 
his  term. 

In  deciding  whether  a  particular  fixed  instrument,  machine,  or  even  build- 
ing should  be  considered  as  removable  by  the  executor,  as  between  him  and 
the  heir,  the  Court,  in  the  three  principal  cases  on  this  subject  (viz.  Lawton 
V.  Lawton,  3  Alk.  L3,  which  was  the  case  of  a  fire-engine  to  icorh  a  colliery 
erected  hy  tenant  fur  life :  Lord  Dudley  v.  Lord  Ward,  Ambler,  113, 
which  was  also  the  case  of  a  f  re-engine  to  work  a  colliery  erected  hy 
tenant  for  life,  (these  two  cases  before  Lord  Hardwicke) :  and  Lawton, 
executor,  v.  Salmon,  E.  22,  Gr.  3,  1  H,  Blac.  259,  in  notis,  before 
Lord  Mansfield  ;  which  was  the  case  oi  salt  pans,  and  which  came  on  in  the 
shape  of  an  action  of  trover  brought  for  the  salt  *pans  by  the  executor 


[*111] 


against  the  tenant  of  the  heir  at  law,  may  be  considered  as  having 


decided  mainly  on  this  ground,  that  where  the  fixed  instrument,  engine,  or 
utensil,  (and  the  building  covering  the  same  falls  within  the  same  principle), 
was  an  accessory  to  a  matter  of  a  personal  nature,  that  it  should  be  itself 
considered  as  personalty.  The  fire-engine,  in  the  cases  in  3  Atk.  and 
Ambler,  was  an  accessory  to  the  carrying  on  the  trade  of  getting  and  vend- 
ing coals;  a  matter  of  a  personal  nature.  Lord  Hardwicke  says  in  the  case 
in  Ambler,  "A  colliery  is  not  only  an  enjoyment  of  the  estate,  but  in  p>art 
carrying  on  a  trade."  And  in  the  case  in  3  Atk.  he  says,  "  One  reason  that 
weighs  with  me  is  its  being  a  mixed  case,  between  enjoying  the  profits  of 
the  lands,  and  carrying  on  a  species  of  trade ;  and  considering  it  in  this 
light,  it  comes  very  near  the  instances  in  hrewhouses,  &c.,  of  furnaces  and 
cojjpers."  Upon  the  same  principle,  Lord  C.  B.  Comyus  may  be  considered 
as  having  decided  the  case  of  the  cider-mill,  i.  e.  as  a  mixed  case  between 
enjoying  the  profits  of  the  land  and  carrying  on  a  species  of  trade  ;  and  as 
considering  the  cider-mill  as  properly  an  accessory  to  the  trade  of  making 
cider. 

In  the  case  of  the  salt  pans,  Lord  Mansfield  docs  not  seem  to  have  consi- 
dered them  as  accessory  to  the  carrying  on  a  trade ;  but  as  merely  the  mean-s 
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of  enjoying  the  benefit  of  the  inheritance.  He  says,  "  the  salt  spring  is  a 
valuahle  inheritance,  but  no  profit  arises  from  it  unless  there  be  a  salt 
work  ;  which  consists  of  a  building,  &c.,  for  the  purpose  of  containing  the 
pans,  &c.,  which  are  fixed  to  the  ground.  The  inheritance  cannot  he  enjoyed 
without  them.  They  are  accessories  necessary  to  the  enjoyment  of  the  prin- 
cijxd.  The  owner  erected  them  for  the  henejit  of  the  inheritance."  Upon 
this  principle,  he  considered  them  as  belonging  to  the  heir,  as  parcel  of  the 
inheritance,  for  the  enjoyment  of  which  they  were  made,  and  not  as  belong- 
ing to  the  executor,  as  the  means  or  instrument  of  carrying  on  a  trade.  If, 
however,  he  had  even  considered  them  as  belonging  to  the  executor,  as  uten- 
sils of  trade,  or  as  being  removable  by  the  tenant,  on  the  ground  of  their 
being  such  utensils  of  trade ;  still  it  would  not  have  afiected  the  question 
now  before  the  Court,  which  is  the  right  of  a  tenant  for  mere  agricidtural 
purposes  to  remove  buildings  fixed  to  the  freehold,  which  were  constructed 
by  him  for  the  ordinary  *purposes  of  husbandry,  and  connected  with  |-...i  -iot 
no  description  of  trade  whatsoever  :  and  to  which  description  of  L  -' 
buildings  no  case  (except  the  Nisi  Prius  case  of  Dean  v.  Allalley,  before 
Lord  Kenyon,  and  which  did  not  undergo  the  subsequent  review  of  himself 
and  the  rest  of  the  Court)  has  yet  extended  the  indulgence  allowed  to 
tenants  in  respect  to  buildings  for  the  purposes  of  trade.  In  the  case  in 
Buller's  Nisi  Prius,  34,  of  Culling  v.  Tufnell,  before  Lord  Ch.  J.  Treby, 
at  Nisi  Prius,  he  is  stated  to  have  holden  that  the  tenant  who  had  erected  a 
ham  upon  the  premises,  and  put  it  iipon  pcdtens  and  hlochs  of  timher  lying 
upon  the  ground,  but  not  fixed  in  or  to  the  ground,  might  by  the  custom  of 
the  country  take  them  away  at  the  end  of  his  term.  To  be  sure  he  might, 
and  that  without  any  custom;  for  the  terms  of  the  statement  exclude  tbem 
from  being  considered  as  fixtures  :  "  they  were  noi  fixed  in  or  to  the  ground." 
In  the  ease  of  Fitzherbert  v.  Shaw,  1  H.  Black.  258,  we  have  only  the 
opinion  of  a  very  learned  Judge  indeed,  Mr.  Justice  Grould,  of  what  would 
have  heen  the  right  of  the  tenant,  as  to  the  taking  away  a  shed  huilt  on  hrick- 
work,  and  some  posts  and  rails  which  he  had  erected,  if  the  tenant  had  done 
so  during  the  term  :  but,  as  the  term  was  put  an  end  to  by  a  new  contract, 
the  question  what  the  tenant  could  have  done  in  virtue  of  his  right  under 
the  old  term,  if  it  had  continued,  could  never  have  come  judicially  before 
him  at  Nisi  Prius  :  and,  when  that  question  was  offered  to  be  argued  in  the 
Court  above,  the  counsel  was  stopped,  as  the  question  was  excluded  by  the 
new  agreement.  As  to  the  case  of  Penton  v.  Robart,  2  East,  88,  it  was  the 
case  of  a  varnish-house,  with  a  brick  foundation  let  into  the  ground,  of  which 
the  wood-icorh  had  heen  removed  from  another  place,  where  the  defendant 
had  carried  on  his  trade  with  it.  It  was  a  huilding  for  the  purpose  of  trade; 
and  the  tenant  was  entitled  to  the  same  indulgence  in  that  case  which,  in  the 
cases  already  considered,  had  been  allowed  to  other  buildings  for  the  purposes 
of  trade  ;  as  furnaces,  vats,  coppers,  engines,  and  the  like.  And  though  Lord 
Kenyon,  after  putting  the  case  upon  the  ground  of  the  leaning  which  obtains 
in  modern  times  in  favour  of  the  interests  of  trade,  upon  which  ground  it  might 
be  properly  supported,  goes  further,  and  extends  the  indulgence  of  the  law 
to  the  erection  of  greenhouses  and  hothouses  by  nurserymen,  and,  indeed, 
by  implication,  to  *buildings  by  all  other  tenants  of  land;  there  (-*-|iq-i 
certainly  exists  no  decided  case,  and  I  believe,  no  recognized  opinion  L  J 
on  practice  on  either  side  of  Westminster  Hall,  to  warrant  such  an  exten- 


206  smith's   leading    cases. 

sion.  The  Nisi  Prius  case  of  Dean  v.  AUalley  (reported  in  Woodfall's  book, 
p.  207,  and  Mr.  Espinasse's,  2  vol.  11),  is  a  case  of  the  erection  and  removal 
by  the  tenant  of  two  sheds  called  Dutch  hams,  which  were,  I  will  assume, 
unquestionably  fixtures.  Lord  Kenyon  says,  "The  law  will  make  the  most 
favourable  construction  for  the  tenant,  where  he  has  made  necessary  and 
useful  erections  for  the  henejit  of  his  trade  or  manvfacture,  and  which  enable 
him  to  carry  it  on  with  more  advantage.  It  has  been  so  holden  in  the  case 
of  cider-mills,  and  other  cases;  and  I  shall  not  narrow  the  law,  but  hold 
erections  of  this  sort  made  for  the  henejit  of  trade,  or  constructed  as  the  pre- 
sent, to  be  removable  at  the  end  of  the  term."  Lord  Kenyon  here  uniformly 
mentions  the  henefit  of  trade,  as  if  it  were  a  building  subservient  to  some 
purposes  of  trade ;  and  never  mentions  agriculture,  for  the  purposes  of  which 
it  was  erected.  He  certainly  seems,  however,  to  have  thought  that  build- 
ings erected  by  tenants  for  the  purposes  of  farming,  were,  or  rather  o\irjht 
to  he,  governed  by  the  same  rules  which  had  been  so  long  judicially  holden 
to  apply  in  the  case  of  buildings  for  the  purposes  of  trade.  But  the  case 
of  buildings  for  trade  has  been  always  jnit  and  recognized  as  a  known, 
allowed,  exception  from  the  general  rule  which  obtains  as  to  other  buildings; 
and  the  circumstance  of  its  being  so  treated  and  considered  establishes  the 
existence  of  the  general  rule  to  which  it  is  considered  as  an  exception.  To 
hold  otherwise,  and  to  extend  the  rule  in  favour  of  tenants  to  the  latitude 
contended  for  by  the  defendant,  would  be,  as  appears  to  me,  to  introduce  a 
dangerous  innovation  into  the  relative  state  of  rights  and  interests  holden 
to  subsist  between  landlords  and  tenants.  But  its  danger  or  probable  mis- 
chief is  not  so  properly  a  consideration  for  a  court  of  law,  as  whether  the 
adoption  of  such  a  doctrine  would  be  an  innovation  at  all ;  and,  being  of 
opinion  that  it  would  be  so,  and  contrary  to  the  uniform  current  of  legal 
authorities  on  the  subject,  we  feel  ourselves,  in  conformity  to  and  in  support 
of  those  authorities,  obliged  to  pronounce  that  the  defendant  had  no  right 
to  take  away  the  erections  stated  and  described  in  this  case. 

Postea  to  the  plaintiff. 


r*n4.1  *The  word ^a:/?<re,  it  has  been  properly  speaking,  [see  Clarke  v.  Biil- 
'•  -'  remarked  by  a  learned  author,  is  mer,  11  M.  &  W.  243,  and  Tripp  v. 
used  by  different  writers  to  express  dif-  Armitage,  4  M.  &  VV.  687],  nor  did  a 
ferent  meanings.  (See  Sheen  v.  Rickie,  sale  of  them  transfer  any  interest  in 
3  M.  &  W.  17.5,  where  it  was  held  that  lands  within  the  moaning  of  the  fourth 
after  verdict  it  might  be  assumed  that  section  of  the  Statute  of  Frauds.  It 
they  were  articles  for  which  trover  would  seems  difficult,  however,  to  use  the  term 
lie),  [and  see  Dalton  v.  VVhittem,  3  Q.  "fixtures"  invariably  in  the  above  sense 
B.  961.]  In  Hallen  v.  Runder,  1  C.  M.  without  producing  some  confusion;  for  if 
&  R.  '276,  which  was  an  action  for  fix-  such  be  tiie  universal  meaningof  the  word, 
tures  bargained  and  sold,  and  sold  and  the  same  things  would  be ^x/wres,  as  be- 
dell vered,  the  court  said,  that  "the  word  tween  some  persons,  and  not  fixtures  as 
fixtures  has  acquired  the  peculiar  mean-  between  others.  It  seems  better,  there- 
ing  of  chattels  which  have  been  annexed  fore,  for  the  purposes  of  this  note,  to  use 
to  the  freehold,  but  which  are  removable  the  word  '■'■fixture''''  in  that  which  appears 
at  the  will  of  the  person  who  annexed  to  be  its  natural  and  most  obvious  sense, 
them."  And  the  court,  in  that  case,  viz.,  any  tiring  annexed  to  the  freehold. 
thought  that  neither  were  they  goods,  By  the  expression  annexed  to  the  free- 
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hnlil,  is  meant  fltstened  to,  or  connected 
with,  it:  mere juxta-position,or  the  liy- 
ing  of  an  object,  however  heavy,  on  the 
freehold,  does  not  amount  to  annexation, 
'J'hus,  in  the  case  cited  in  the  text  from 
Builer's  Nisi  Prius,  34,  of  Cnlling  v. 
Tufnell,  where  a  tenant  had  erected  a 
barn  on  pattens  and  blocks  of  timber 
lying  on  the  ground,  but  not  fixed  in  or 
to  Ike  ground:  it  was  held  that  he  migiit 
take  them  away  at  the  end  of  his  term. 
This  was  said  in  Buller  to  have  been  by 
the  custom  of  the  country;  but  the  Lord 
C.  J.  remarks  in  the  text,  "To  be  sure 
he  might,  and  that  without  any  custom  ;" 
for  the  terms  of  the  statement  exclude 
them  from  being  considered  as  fixtures. 
They  were  not  fixed  in,  or  to,  the 
ground.  See  Anthony  v.  Haneys  and 
Harding,  8  Bingh.  186;  Horn  v.  Baker, 
9  East,  215;  Davis  v.  Jones,  2  B.  &  A. 
165.  There  are  indeed  some  cases  of 
what  is  called  constructive  annexation, 
i.  e.,  cases  in  which  an  object,  really  a 
chattel,  is,  for  certain  purposes,  consider- 
ed annexed  to  the  freehold.  Thus  in 
Litbrd's  case,  11  Co.  50,  we  find  the  law 
laid  down  as  follows: — "It  is  resolved 
in  14  H.  8,  25  b,  in  Wistow's  case,  that 
if  a  man  has  a  horse-mill,  and  the  miller 
takes  the  mill-stone  out  of  the  mill,  to 
the  intent  to  pick  it,  to  grind  the  better, 
although  it  is  actually  severed  from  the 
mill,  yet  it  remains  parcel  of  the  mill  as 
if  it  had  always  been  lying  upon  the 
other  stone,  and,  by  consequence,  by 
lease,  or  conveyance  of  the  mill,  shall 
pass  with  it.  So  too  of  doors,  windows, 
rings,  &c.  The  same  law  of  keys, 
though  they  are  distinct  things,  they 
shall  pass  with  the  house."  [A  chattel 
placed  by  its  owner  upon  the  freehold  of 
another,  but  severable  from  it,  as  a  door 
which  may  be  lifted  from  its  hinges,  or  a 
sliding  fender  used  to  prevent  the  escape 
of  water  from  a  mill-stream,  does  not 
necessarily  become  part  of  the  freehold. 
It  is  matter  of  evidence  whether  by 
agreement  it  does  not  remain  the  pro- 
perty of  the  original  owner.  Wood  v. 
Hewitt,  8  Q.  B.  913.]  Such  too  are 
heirlooms;  see  10  Vin.  Abr.  167;  Lord 
Petre  v.  Heneage,  12  Mod.  520 ;  1  L. 
Raym.  726;  Pusey  v.  Pusey,  1  Vern. 
273;  charters,  and  evidences  attendant 
on  the  inheritance,  (see  Lord  v.  Wardle, 
3  Bingh.  N.  C.  6-30),  and  the  deer  and 
fish  in  a  man's  park  or  fish-pond.  See 
Liford's  case,  ubi  supra,  Siiep.  Touch. 
470.  Yet  in  these  cases  of  constructive 
annexation,   the  articles  constructively 


annexed  do  not  acquire  all  the  incidents 
of  realty;  for  instance,  trover  may  be 
bri:ught  for  them  like  other  chattels. 
Yet  it  is  laid  down  by  Lord  Coke,  that 
"if  a  man  be  seised  of  a  house,  and  pos- 
sessed of  divers  heirlooms,  that  by  cus- 
tom have  gone  with  the  house,  and  by 
his  will  deviseth  away  the  heirlooms, 
this  devise  is  void."  Co.  Litt.  1S5  b; 
see  2  VVooddesson's  Lee.  380;  Com.  I)i. 
Biens,  H. ;  Hargrave's  note,  Co.  Litt.  18 
b;  1  P.  VVms.  730;  for  the  cus'om  vests 
the  property  in  the  heir  instantly  on  the 
testator's  death,  whereas  the  will  has  no 
effect  till  the  first  moment  afterwards. 
This  seems  the  proper  place  for  mention- 
ing that,  in  calculating  the  rateable  value 
of  property,  machinery  attached  to  it 
ought  to  be  taken  into  account  without 
considering  whether  it  be  real  or  personal 
estate  so  as  to  be  liable  to  a  distress  or  a 
fi.  fa.,  or  whether  it  would  belong  to  the 
landlord  or  tenant,  heir  or  executor,  R. 
V.  Guest,  7  A.  <&  E.  951.  See,  however, 
Robinson  v.  Learoyd,  7  M.  &l  VV.  4*^, 
where  the  value  of  steam  power  commu- 
nicated from  an  adjacent  engine  by  a 
shaft  revolving  on  the  premises  was  ex- 
cluded in  assessing  their  double  value, 
under  st.  4  G.  2,  cap.  23. 

Setting  these  cases  of  constructive 
annexation,  which  are  comparatively  un- 
important, and  on  which  few  practical 
questions  arise,  completely  out  of  view; 
the  general  rule  is,  that,  to  constitute  an 
article  a  fixture,  i.  e.  part  of  the  reaUy^ 
it  must  be  actually  annexed  thereto; 
and,  e  converso,  whatever  is  so  annexed 
becomes  part  of  the  realty,  and  the  per- 
son who  was  the  owner  of  it  when  a 
chattel,  loses  his  property  in  it,  which 
immediately  vests  in  the  owner  of  the 
soil.  Quicquidplantatur  solo  solo  cedit. 
See  Co.  Litt.  53  a  ;   Dearden  v.  Evans, 

5  M.  &  VV.  11;  and  the  judgment  of 
Parke,  B.,  in  Minshnll  v.  Lloyci,  2  Mee. 

6  Welsh.  459.  This  is  the  general 
rule;  but  there  are  cases  in  which  things 
annexed  to  the  freehold  may  be  disan- 
nexed  and  carried  away  by  some  person 
claiming  a  property  in  them  as  against 
the  owner  of  the  freehold.  It  is  as  a 
leading  authority  on  ^questions  r^,  ,r-i 
of  this  sort  that  the  case  reported  ^  '  J 
in  the  text  is  chiefly  celebrated. 

Lord  fjllenborough,  as  will  have  been 
seen,  divides  these  questions  into  three 
classes. 

1.  Between  heir  and  executor. 

2.  Between  executor  and  remainder- 
man, or  reversioner. 
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3.  Between  landlord  and  tenant. 

We  will  consider  these,  and  one  or  two 
others  not  noticed  in  the  text,  beginning 
with  the  most  extensive  class,  viz.  that 
of  questions  arising  between  landlord 
and  tenant. 

The  general  rule  governing  this  sub- 
ject is,  that  the  tenant,  if  he  have  affixed 
anything  to  the  freehold  during  his  term, 
cnnnot  again  remove  it  without  the  con- 
sent of  his  landlord.  Co.  Litt.  5.'3  a. 
But,  inasmuch  as  a  tenant  for  years  was 
not  punishable  for  waste,  before  the  sta- 
tute of  Gloucester,  neither  the  rule  nor 
its  exceptions  could  have  been  of  much 
consequence  previous  to  that  period. 
After 'the  passing  of  that  act,  questions 
between  landlord  and  tenant  occasion- 
ally arose  in  actions  of  waste,  and  an 
opinion  was  soon  expressed  by  the  court, 
that  a  lessee  engaged  in  trade  and  who 
had  set  up  fixtures  for  the  purpose  of 
carrying  that  trade  on  advantageously, 
had,  in  some  cases,  a  right  to  remove 
them  at  the  expiration  of  his  term. 
This  seems  to  have  been  mooted  in 
Year-book,  42  E.  .3,  fo.  6,  pi.  19 ;  but  is 
first  expressly  laid  down  in  20  H.  7,  fo. 
Vi,  pi  24,  as  follows :  "  Si  le  lessee  per 
ans  fait  ascun  fur  nets  pur  son  avaniage, 
ou  dier  fait  des  fats  et  vaissels  pur  oc- 
cupier son  occupation,  durant  le  termc 
il  peut  remuer  eux.  Mais  s^il  souffert 
eux  etre  fixe  al  tcrre  apres  le  fin  del 
terme,  doncff  its  appeirt  al  lessor.  Et 
sic  d'un  baker.  Et  n^esl  a  scan  Waste 
de  remuer  tiels  choses  deins  le  terme," 
In  this  case  not  only  was  the  exception 
in  favour  of  traders'  fixtures  pointed  out, 
but  also,  as  will  have  been  seen,  the  limi- 
tation in  point  of  time  which  still  prevails, 
and  whichobligesa  tenantwhohasaright 
to  remove  fixtures,  to  do  so  during  his 
term.  Mr.  Amos,  in  his  valuable  work, 
contends  with  much  ingenuity,  that  this 
case  establishes  an  exception  in  favour 
of  other  fixtures  set  up  by  lessees  for 
years,  besides  trading  fixtures,  and  he 
argues  that  the  words  si  le  lessee  a  fait 
ascuufurneis  per  son  avantage,  must  be 
taken  to  mean  if  the  lessee  have  set  up 
any  furnace  ybr  his  pleasure:  and  he 
cites  a  book  entitled  "  Un  abridgement 
de  touts  les  ans  du  Roy  Henri  le  Sept" 
where  the  words  "  pur  son plesure"  are 
substituted  for  "pur  son  avantnge." 
But  thisabridgment  is  scarcely  to  be  re- 
lied on,  for  it  omits  the  subsequent  words, 
pur  occupier  son  occupation,  which  are 
very  important  to  the  question  mooted 
by  Mr.  Amos.     There  certainly  appears 


to  be  some  improbability  in  the  idea  of 
the  lessee  having  put  upa  furnace  in  his 
house  for  pleasure.  Besides,  Co.  Lit. 
53  a,  is  express  that,  in  ordinary  cases, 
a  furnace  could  not  be  removed  ;  and,  if 
it  ivere  removable  in  all  cases,  why  should 
the  words  pur  son  avantage  have  been 
added  at  all  1 

This  is,  however,  merely  matter  of 
curiosity,  for  the  law  respecting  the  ten- 
ant's right  to  remove  fixtures  was  not 
long  allowed  to  depend  upon  decisions  in 
the  Year-books,  and  his  privjlpge  of  re- 
moving trade  fixtures  was  firmly  estab- 
lished by  Poole's  case,  1  Salk  3(i8,  iMich. 
2  Anna? ;  where  it  is  laid  down  by  Lord 
Holt,  among  other  things,  "  that  during 
the  term,  a  soap-boiler  might  well  re- 
move the  vats  he  set  up  in  relation  to 
trade,  and  that  he  might  do  it  by  the 
common  law  (and  not  by  virtue  of  any 
special  custom)  in  favour  of  trade,  and 
to  encourage  industry.  But,  after  the 
term,  they  become  a  gift  in  law  to  him 
in  the  reversion,  and  are  not  removable." 
This  case  was  followed  by  many  others, 
asserting  the  same  exception,  and 
grounding  it  on  the  same  reason,  name- 
ly the  encouragement  afforded  to  trade 
by  public  policy.  See  Lawton  v.  Law- 
ton,  ',i  Atk.  L'3.  Lawton  v.  Salmon,  1 
H.  Bi.  2o9  n ,  recognised  in  Earl  of 
Mansfield  v.  Blackburn,  6  Bing.  N.  C. 
426 ;  Penton  v.  Robart,  2  East,  90 ;  Dean 
V.  Allnlly,  3  Esp.  11  ;  Trappes  v.  Har- 
ter,  4  Tyrwh.  121 ;  and  the  text.  [In 
Petrie  v.  Dawson,  2  Car.  &  Kir.  1:^8, 
Cresioell,  J.,  held  that  a  reversionary 
interest  in  trade  fixtures  would  pass  by 
a  parol  agreement.]  The  benefit  of  this 
exception  was  held,  in  Lawton  v.  Law- 
ton,  to  apply  to  a  fire-engine  erected 
under  a  shed,  and  which  could  not  be 
removed  without  considerable  injury  to 
the  freehold  ;  in  Dean  v.  Allally,  3  Esp. 
11,  to  a  shed  set  up  for  trading  purposes, 
called  a  Dutch  barn,  having  a  founda- 
tion of  brick-work  and  uprights  fixed  in 
and  rising  from  the  brick-work  and  sup- 
porting the  roof  which  was  composed  of 
tiles  and  the  sides  open;  in  Fiizherbert  v. 
Shaw,  1  H.  BI.  528,  to  a  shed  built  .^j., , /,-, 
on  brick-work,  *and  to  posts  and  '■  -' 
rails.  From  Penton  v.  Robart,  2  East, 88; 
4  Esp.  33,  as  explained  by  Mr.  Amos,  lit- 
tle more  can  be  certainly  collected  than 
that  Lord  Kenyon  at  N.  P., and  the  Court 
at^terwards,  thought  that  the  mere  erec- 
tion of  a  chimney  would  not  prevent  the 
right  which  would  have  otherwise  exist- 
ed of  removing  the  surrounding  building. 


ELWES    V.     MAWE. 


209 


In  Thresher  v,  E.  L.  Waterworks  Com- 
pany, 2  B.  &  C.  608,  the  question  was 
discussed,  whether  the  tenant  could  re- 
move a  limekiln  substantially  built  of 
brick  and  mortar  at  the  cost  of  1601., 
and  havinor  its  foundations  let  into  the 
ground.  The  case,  however,  turned 
upon  other  points. 

It  sometimes  happens  that  the  tenant's 
right  does  not  depend  altogether  on  the 
general  law,  but  is  extended  by  a  spe- 
cial custom  or  lex  loci.  See  in  Culling 
V.  Tuffnall,  B.  N.  P.  34,  per  Treby,  C. 
J. ;  Lawton  v.  Salmon,  3  Atk.  15  n.  per 
Lord  Mansfield;  VVetherell  v.  Howells, 
1  Camp.  227;  Davis  v.  Jones,  2  B.  &  A. 
165  ;  Trappes  v,  Harter,  4  Tyrwh.  603. 

To  whatever  extent  the  right  to  re- 
move trade  fixtures  may  be  carried,  com- 
mon sense  and  justice  seem  to  require 
that  it  should  be  bounded  by  the  rule 
laid  down  by  Lord  Hardwicke  in  Law- 
ton  v.  Lawton,  viz.  that  the  principal 
thing  "  shall  not  be  destroyed  by  the  ac- 
cessary." It  may  perhaps  be  deduced 
from  this,  that,  if  a  trading  fixture  could 
not  be  removed  without  the  destruction 
or  great  and  serious  injury  of  some  im- 
portant building,  it  would  be  irremova- 
ble. But  when  the  building  is  but  an 
accessary  to  the  fixture,  such  as  an  en- 
gine-house, and  built  to  cover  it,  there 
we  have  the  authority  of  the  text  for 
saying  that  one  as  well  as  the  other  is 
removable.  [Where  a  lease  contained  a 
covenant  to  repair,  and  yield  up  in  re- 
pair, the  furnaces,  fire  engines,  iron- 
works, dwelling-houses,  and  all  other 
erections,  buildings,  improvements  and 
alterations,  to  be  thereafter  erected, 
built,  or  set  up,  except  the  iron-work 
castings,  railways,  wimseys,  gins,  ma- 
chines, and  the  movable  implements  and 
materials  used  in  or  about  the  said  fur- 
naces, fire-engine,  iron-works,  stove-pits 
and  premises ;  and  there  was  a  power 
given  to  the  lessors  to  purchase  those 
articles,  giving  a  certain  notice.  It  was 
held  the  lessee  had  a  right  to  remove 
whatever  was  in  the  nature  of  a  ma- 
chine or  part  of  a  machine,  but  not  what 
was  in  the  nature  of  a  building  or  sup- 
port of  haWd'mg,  although  made  of  iron; 
and  that  in  such  removal  he  might  dis- 
turb such  brickwork  as  was  necessary, 
and  was  not  bound  to  restore  it  to  a  per- 
fect state,  as  if  the  article  it  was  inten- 
ded to  support  or  recover  was  still  there. 
Foley  v.  Addenbrooke,  13  M.«fe  W.  174, 
to  which  case  the  reader  is  referred  for 
the  description  of  a  great  number  of  ar- 


ticles to  which  the  above  rule  was  held 
applicable.] 

The  principal  case  shows  that  the 
tenant's  privilege  with  respect  to  fix- 
tures set  up  for  trading  purposes,  does 
not  extend  to  those  set  up  for  agricultu- 
ral ones.  Some  very  sensible  observa- 
tions on  this  point  are  to  be  found  in  the 
work  of  Mr.  Amos,  who  argues  with 
great  force  that  the  opinion  expressed 
by  Lord  Ellenborough  in  the  text,  viz., 
that  the  doctrine  sought  to  be  established 
by  the  defendant,  "  was  contrary  to  the 
uniform  current  of  legal  authorities," 
can  hardly  be  maintained ;  and  that  the 
rule  laid  down  by  his  lordship  is  liable 
to  this  further  objection,  that  it  has  a 
tendency  to  confine  the  privilege  of  the 
tenant  within  narrower  limits  than  are 
designated  by  the  policy  to  which  it  owes 
its  existence;  and  there  seems  no  good 
reason  for  conferring  it  on  trade  to  the 
exclusion  of  husbandry,  a  pursuit 
equally  advantageous  to  the  community, 
and  which  is  now,  like  manufactures, 
often  carried  on  by  the  aid  of  valuable 
machinery.  Even  if  the  privilege  be 
confined  to  trade,  still  many  of  the  oc- 
cupations of  the  agriculturist  are  trades, 
using  that  word  in  its  extended  sense, 
not  in  the  narrow  and  technical  one 
which  it  expresses  in  the  Bankrupt  Act. 
The  opinion  that  trade  ought,  with  re- 
ference to  the  subject  now  under  discus- 
sion, to  bear  this  more  extended  sense, 
is  countenanced  by  Lawton  v.  Lawton, 
3  Atk.  13;  Dudley  v.  Warde,  Amb. 
113,  in  which  Lord  Hardwicke  appears 
to  have  considered  the  privilege  in  ques- 
tion as  belonging  to  fixtures  by  means 
of  which  the  owner  carried  on  a  species 
of  trade  by  which  he  rendered  the  pro- 
duce of  his  own  land  available  to  hisown 
profit.  Of  a  somewhat  similar  descrip- 
tion are  the  cases  of  nurserymen  and 
gardeners,  who  may  remove  trees, 
shrubs,  and  other  produce  of  their 
ground,  planted  by  them  with  a  view  to 
sale  (see  Penton  v.  Robarf,  2  East,  91 ; 
7  Taunt.  191;  4  Taunt.  316;  see  also 
Wansborough  v.  Maton,  4  A.  &  E.  884; 
R.  v.  Otley,  1  B.  &.  Ad.  161),  which 
ordinary  tenants  cannot  do,  Empson  v. 
Soden,  4  B.  &  Ad.  656;  1  N.  &  M.  720. 
In  Penton  v.  Robart,  this  privilege  was 
considered  to  extend  to  green-houses  and 
other  similar  erections.  "Shall  it  be 
said,"  asked  Lord  Kenyon,  C.  J.,  "  that 
the  great  gardeners  and  nurserymen  in 
the  neighbourhood  of  this  metropolis, 
who  expend  thousands  of  pounds  in  the 
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erection  of  greenhouses  and  hothouses, 
&c.,are  obliired  to  leave  all  these  things 
upon  tiie  premises,  when  it  is  notorious 
that  they  are  even  permitted  to  remove 
trees,  or  such  as  are  likely  to  become 
such,  by  the  thousand,  in  the  necessary 
course  of  their  trade?  If  it  were  other- 
wise, the  very  object  of  their  holding 
would  be  defeated."  2  East,  90.  Lord 
EUenborough,  however,  in  the  principal 
case,  disapproved,  as  will  have  been 
r*l  171  ^^6"'  of  ^^'ch  an  extension.  See 
>-  "'J*too  Buckland  V.  Butterfield,2B. 
&.  B,  58,  per  Dallas,  C.  J, 

Upon  the  whole,  the  extent  of  the 
tenant's  right  with  respect  to  agricultu- 
ral fixtures,  does  not  seem,  even  as  yet, 
quite  defined.  It  is  clear  that  it  does 
not  go  beyond,  and,  unless  the  opinion 
expressed  by  Lord  EUenborough  in  the 
principal  case  be  modified,  it  falls  con- 
siderably short  of,  his  rights  with  respect 
to  trading  fixtures. 

With  respect  to  fixtures  put  up  for 
purposes  of  ornament  or  convenience. 
Lord  Holt  had,  in  Poole's  case,  1  Salk, 
368,  expressly  denied  the  right  of  the 
tenant  to  remove  them;  and  a  similar 
doctrine  had  been  laid  down  long  before 
in  Herlakenden's  case,  4  Co.  64,  though 
denied  in  Squier  v.  Mayer,  2  Freem. 
149.  But  whether  the  opinion  of  Lord 
Holt  expressed  in  Poole's  case,  was  or 
was  not  warranted  by  the  old  authorities, 
it  is  now  settled  that  there  are  many 
ornamental  fixtures  which  the  tenant  is 
entitled  to  remove.  Such  are  hangings 
and  looking-glasses,  per  curiam,  in  Beck 
y.  Rebow,  1  P.  VVms.  94;  tapestry  and 
iron  backs  to  chimneys,  for  the  executor 
is  entitled  to  these  as  against  the  heir, 
Harvey  v.  Harvey,  Str.  1141,  and  the 
tenant's  privileges  against  the  landlord 
are  more  extensive:  (see  too  per  Gibbs, 
C.  J.,  in  Lee  v.  Risdon,  7  Taunt.  191): 
wainscot  fixed  by  screws,  and  marble 
chimney-pieces,  per  Lord  Hardwicke  in 
Lawton  v.  Lawton,  3  Atk.  15,  and  Exp. 
Quincey,  1  Atk.  477,  and  per  Lord 
Mansfield,  1  H.  Bl.  260  in  notis:  stoves 
and  grates  fixed  into  the  chimney  with 
brick-work,  and  cup-boards  supported 
by  holdfasts,  per  Bnyley,  J.,  R.  v.  St. 
Dunstan,  4  B.  «&  C.  686;  and  see  Lee  v. 
Risdon,  7  Taunt.  191 ;  see  further  Cole- 
grave  V.  Dios  Santos,  1  B.  &  C.  77 ; 
Winn  V.  Ingleby,  5  B.  &  A.  625;  R.  v. 
Londonthorpe,  6  T.  R.  379.  In  Grymes 
v.  Boweren,  6  Bing.  4."57,  the  tenant  was 
permitted  to  remove  a  pump  which  was 
attached  to  a  stout  perpendicular  plank 


resting  on  the  ground  at  one  end,  at  the 
other  fastened  to  the  wall  by  an  iron  pin 
which  had  a  head  at  one  end  and  a  screvir 
at  the  other,  and  went  completely 
through  the  wall;  "The  article,"  said 
Tindal,  C.  J.,  "was  one  of  domestic- 
convenience,  was  slightly  fixed,  erected 
by  the  tenant,  and  might  be  removed 
entire."  But  in  Buckland  v.  Butierfield, 
2  B.  &  B.  54;  4  B.  M.  240,  the  court 
refused  to  extend  the  privilege  of  orna- 
mental fixtures  to  a  conservatory  erect- 
ed on  a  brick  foundation  fifteen  inches 
deep,  attached  to  the  wall  of  the  dwell- 
ing-house by  cantilivers  let  nine  inches 
into  the  wall,  connected  with  the  parlour 
chimney  by  a  flue,  and  having  two  win- 
dows in  common  with  the  dwelling- 
house,  and  to  a  pinery  erected  in  the 
garden  on  a  brick  wall  four  feet  high. 
The  court  said  that  it  was  "  clear  on  the 
one  hand  that  many  things  of  an  orna- 
mental nature  may  be  in  a  degree  affix- 
ed, and  yet  during  the  term  may  be  re- 
moved; and,  on  the  other  hand,  equally 
clear  that  there  may  be  that  sort  of  fix- 
ing or  annexation  which,  though  the 
thmg  annexed  may  have  been  merely 
for  ornament,  will  yet  make  the  removal 
of  it  waste;  that  every  case  of  this  sort 
must  depend  upon  its  peculiar  circum- 
stances; and  that  no  case  had  extended 
the  privilege  so  far  as  to  include  the 
case  then  under  consideration."  [See 
West  v.  Blakeway,  2  M.  &  Gr.  756.] 
Mr.  Amos  remarks  that  Buckland  v. 
Butterfield  may  be  considered  as  the 
leading  case  upon  the  subject  of  orna- 
mental fixtures.  Whether  wainscot  fixed 
without  screws  can  be  removed,  may, 
perhaps,  be  questionable.  Lord  Hard- 
wicke thought  it  could,  but  said  it  was 
a  very  strong  case,  and  many  of  the  older 
authorities  are  the  other  way.  See  the 
subject  discussed,  Amos,  79,  in  notis, 
where  four  circumstances  are  pointed 
out  as  mainly  essential  to  be  regarded 
wherever  the  question  is  whether  a  fix- 
ture of  an  ornamental  nature  be  remov- 
able. I.  The  mode  in  which  and  the 
extent  to  which  it  is  united  with  the 
premises.  2.  Its  nature  and  construc- 
tion ;  as  whether  it  appear  to  have  been 
intended  as  a  temporary  or  as  a  perma- 
nent improvement.  3.  Whether  its  re- 
moval is  likely  to  occasion  any,  or  any 
considerable  damage  to  the  freehold. 
Lastly,  Whether  there  is  any  custom  or 
prevalent  usage  applicable  to  the  case 
ill  question. 

It  has  been  already  observed,  that  in 
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the  very  first  case  which  established  the 
tenant's  right  to  remove  fixtures  under 
any  circumstances,  a  limitation  to  the 
time  during  which  that  right  endures, 
was  pointed  out.  That  limitation  still 
r*nsi  6'^'*^^»  ^^^  ^'^^  asserted  in  one 
•-  J  *of  the  latest  cases  on  the  sub- 
ject, Lyde  V.  Russell,  1  B.  &.  Ad.  394. 
The  rule  is,  in  the  Year-Book,  20  H.  7, 
laid  down,  as  will  be  recollected,  in  the 
following  words:  "During  his  lerin  he 
may  remove  them,  but  if  he  suffer  them 
to  remain  fixed  after  the  term,  they  be- 
long' to  the  lessor;"  and  the  same  rule 
with  respect  to  time  is  laid  down  in 
Poole's  and  several  other  cases;  see  Ex 
parte  Quincey,  1  Atk.  477;  Dudley  v. 
Ward,  Ambl.  113;  Lee  v.  Risdon,  7 
Taunt.  171 ;  Buckland  v.  Butterfield, 
ubi  supra;  Colegrave  v.  Dios  Santos,  1 
B.  &  C.  79;  Lyde  v.  Russell,  ubi  supra; 
VVeeton  v.  Woodcock,  7  M.  &  W.  14, 
and  the  principal  case.  In  Penton  v. 
Robart,  2  East,  88,  this  rule  was  some- 
what enlarged,  for,  in  that  case,  it  was 
decided  that  a  tenant  who  had  remained 
in  possession  after  the  expiration  of  his 
term  had  a  right  to  take  away  fixtures 
which  he  might  have  removed  during  his 
term.  "  He  was,  in  fact,"  said  Lord 
Kenyon,  "  still  in  possession  of  the  pre- 
mises at  the  time  when  the  things  were 
taken  away,  and  therefore  there  is  no 
pretence  to  say  that  he  had  abandoned 
his  right  to  them"  These  words  per- 
haps, cast  some  light  on  the  principle 
which  governs  this  subject.  It  will  be 
remembered  that  the  words  of  Lord 
Holt,  in  Poole's  case,  are,  "  After  the 
term  they  become  a  gift  in  law  to  him 
in  the  reversion,  and  are  not  removable." 
It  would  seem  therefore,  that  the  land- 
lord's right  to  them  depends  upon  a  pre- 
sumption of  law  that  the  tenant  quitting 
the  premises  at  the  expiration  of  the  term 
and  leaving  the  fixtures  behind  him,  in- 
tended to  bestow  them  on  his  landlord, 
to  whom  they  become  a  gift  in  law ; 
and  this,  like  some  other  legal  presump- 
tions, is  perhaps  not  capable  of  being  re- 
butted ;  but  Penton  v.  Robart  may  be 
thought  to  show  that  the  presumption  of 
gift  arises,  not  immediately  on  the  expi- 
ration of  the  term,  but  on  the  tenants 
quitting  the  premises,  leaving  the  fix- 
tures behind  him.  It  must,  however,  be 
admitted  that  in  the  report  of  the  same 
case  at  Nisi  Prius,  4  Esp.  33,  Lord 
Kenyon  says,  "  Where  a  tenant  has  by 
law  a  right  to  carry  away  any  erections 
or  other  things  on  the  premises  which 


he  has  quitted,  the  inclination  of  my 
mind  is,  that  he  has  a  right  to  come  on 
the  premises  for  the  purpose  of  taking 
them  away."  This  doctrine  seems, 
however,  to  assume  that  a  tenant  ivho 
has  quitted  the  premises  may  still  re- 
tain a  right  to  the  possession  of  the  fix- 
tures, which  is  the  very  point  in  dispute, 
Mr.  Amos  observes,  that  the  true  ground 
on  which  Penton  v.  Robart  was  decided 
may  have  been  that  the  things  carried 
away  were  mere  chattels,  but  the  facts 
stated  in  the  report  do  not  appear  to 
warrant  such  an  explanation.  The  ex- 
tension of  the  tenant's  right  allowed  in 
Penton  v.  Robart,  is  qualified  by  the 
expressions  of  the  c;;urt  in  VVeeton  v. 
Woodcock.  "The  rule,"siys  Alderson, 
B.,  delivering  the  judgment  of  the  court 
in  that  case,  "to  be  collected  from  the 
several  cases  decided  on  this  subject 
seems  to  be  this;  that  the  tenant's  right 
to  remove  fixtures  continues  during  his 
original  term,  and  during  such  further 
period  of  possession  by  him  as  he  holds 
the  premises  under  a  right  still  to  con- 
sider himself  as  tenant."  It  has  been 
observed,  that  the  presumption  which 
arises  on  a  tenant's  abandoning  the  pos- 
session is,  perhaps,  not  capable  of  being 
rebutted.  Still  it  has  never  been  deter- 
mined what  might  be  the  effect  of  a 
formal  declaration  on  quitting,  that  he 
did  not  intend  to  give  them  to  his  land- 
lord ;  see  Davis  v.  Jones,  2  B.  &,  A.  166. 
It  would  however  probably  be  held  in- 
operative on  the  principles  explained  by 
the  L.  C.  J.  of  the  C.  P.,  in  Marston  v. 
Roe,  8  A.  &  E.  59.  Neither  has  it  ever 
been  decided  upon  solemn  argument 
whether  a  tenant  whose  interest  is  un- 
certain in  point  of  duration  may  not 
have  some  period  after  the  expiration  of 
his  tenancy  allowed  him  for  the  removal 
of  his  fixtures;  and,  indeed,  the  case  of 
emblements  and  one  or  two  other  analo- 
gies afford  reason  for  believing  that  such 
a  distinction  would  be  established  in  his 
favour.  It  has  never  been  determined 
upon  solemn  argument,  but  the  point 
might  have  been  involved  in  the  late 
case  of  Wansborough  v.  Malon,  4  Ad.  & 
Ell.  884.  There,  a  tenant  for  lives 
whose  interest  had  expired,  and  who  had 
quitted  the  premises,  recovered  in  trover 
a  wooden  barn,  which  rested  by  its  own 
weight  on  a  stone  foundation.  This  case 
is,  however,  really  open  to  the  observa- 
tion which  has  (though,  perhaps,  ground- 
lessly)  been  made  on  Penton  v.  Robart, 
viz.,  that  the  barn  was  not  a  fixture,  but 


212 


SMITHS     LEADING     CASES. 


a  mere  chattel,  and  the  decision  appears 
to  have  proceeded  on  that  ground  alone. 

Supposing  a  tenant  whose  interest  is 
of  uncertain  duration  to  have  a  right  to 
remove  fixtures  after  it  has  expired,  it  is 
clear  from  Weeton  v.  Woodcock,  that 
such  right  must  be  exercised  within  a 
reasonable  time:  see  the  facts  of  that 
case,  post,  121. 

But  whatever  may  be  the  precise  limi- 
tation where  the  parties  are  silent,  it  is 
clear  that  they  have  a  right  to  fix  one 
for  themselves  by  special  agreement; 
see  Nayior  v.  Collinge,  1  Taunt.  19; 
Penry  v.  Brown,  2  Stark.  403;  Tl)resh- 
er  v.  East  London  Water-works  Co.,  2 
B.  &  C.  608 ;  Earl  of  Mansfield  v.  Black- 
burne,  6  Bingh.  N.  C.  426.  [West  v. 
Biakeway,  2  M.  &,  Gr.  755 ;  Foley  v. 
Addenbrooke,  13  M.  «fe  W.  174;  Wood 
V.  Hewitt,  8  Q.  B.  913.]  And  it  may 
be  questionable  whether  such  a  stipula- 
tion might  not  be  created  by  implication 
from  the  custom  of  a  particular  district; 
see  Wigglesworth  v.  Dallison,  vol.  1,  et 
notas.  In  Fairburn  v.  Eastwood,  6  M. 
&  W.  679,  the  lease  contained  a  cove- 
nant that  the  fixtures  should  be  valued 
to  the  landlord  at  the  end  of  the  tenancy. 
The  tenant  having  become  bankrupt,  and 
the  landlord  to  whom  the  premises  had 
been  delivered  up  having  refused  to  pay 
the  amount  of  the  valuation  to  the  as- 
signees, it  was  held  that  they  might 
maintain  trover  against  him  for  the  fix- 
tures. This  case  appears  to  have  pro- 
ceeded on  the  principle,  that,  as  the  land- 
lord by  the  terms  of  the  covenant  was 
entitled  to  the  possession  of  the  fixtures 
on  condition  of  his  paying  for  them,  it 
would  have  been  inconsistent  with  that 
stipulation  to  hold  that  he  could  retain 
them  after  breaking  that  condition.  The 
case  is,  therefore,  one  in  which  the  ordi- 
nary rule  was  qualified  by  express  agree- 
ment. [See  as  to  the  effect  of  a  cove- 
nant to  leave  erections  and  improve- 
ments^ West  v.  Biakeway,  2  M.  &  Gr. 
729.] 

It  must  further  be  remarked,  that,  un- 
less Penton  v.  Robart  be  considered  as 
r*11Ql  overruling  Fitzherbert  *v.  Shaw, 
^  ^^^J  1  H.  Bl.  258,  it  must  be  taken 
with  the  important  qualification  estab- 
lished by  that  case,  viz.,  that  where  the 
tenant's  continuance  in  pos.session  is  un- 
der a  new  lease  or  agreement,  his  right 
to  carry  away  the  fixtures  is  determined, 
and  he  is  in  the  same  situation  as  if  the 
landlord,  being  seised  of  the  land  to- 
gether with  the   fixtures,  had  demised 


both  to  him.  The  last  case  which  will 
be  cited  upon  this  part  of  the  subject  is 
Lyde  v.  Russell,  1  B.  &  Adol.  394.  It 
was  an  action  of  trover  for  bells,  pulls, 
cranks,  wires,  &c.  hung  by  a  yearly  ten- 
ant at  his  own  expense.  After  the  ten- 
ant had  quitted,  the  landlord  took  down 
the  bells  and  refused  to  deliver  them  to 
the  tenant,  unless  he  would  pay  6f, 
which  he  claimed  for  rent.  The  tenant 
was  held  not  entitled  to  recover.  This 
case,  with  which,  although  the  judgment 
is  not  long,  Lord  Tenterden  is  said  to 
have  taken  great  pains,  goes  a  step  fur- 
ther than  any  prior  decision,  for  it  shows 
that  on  the  tenant's  quitting  the  land  the 
property  of  fixtures  vests  so  completely 
in  the  landlord,  that  even  though  they 
are  subsequently  severed  and  made  chat- 
tels, the  tenant's  right  to  them  does  not 
revive.  It  seems  to  have  been  admitted 
that  the  bells  were  fixtures  for  domestic 
convenience,  which  the  tenant  might 
have  removed  during  his  term. 

2.  The  next  class  of  cases  consists  of 
those  in  which  the  question  is  between 
the  personal  representatives  of  tenants 
for  life  or  in  tail,  and  the  remainder- 
man or  reversioner.  The  indulgence 
extended  to  the  executors  and  adminis- 
trators of  these  persons  is  not  so  great 
as  that  granted  in  the  case  of  landlord 
and  tenant,  and,  therefore,  though  it  may 
be  safely  assumed  that  any  fixture  re- 
movable as  between  the  particular  ten- 
ant's representative  and  the  remainder- 
man would  be  so  as  between  landlord 
and  tenant,  yet  the  converse  is  by  no 
means  true,  the  privileges  in  the  latter 
case  being  more  extensive ;  and  there- 
fore it  is  that  the  cases  of  Lawton  v. 
Lavvton,  3  Atk.  13,  and  Dudley  v.  Ward, 
Amb.  113,  which  really  belong  to  the 
class  which  we  are  now  considering, 
have  been  cited  as  authorities  applicable 
to  the  former  class.  Those  cases,  cou- 
pled with  the  observations  of  Lord  Mans- 
field in  Lawton  v.  Salmon,  1  H.  Bl.  260, 
and  of  the  L.  C.  J.  in  the  principal  case, 
show  that  the  representative  of  the  par- 
ticular tenant  is  entitled,  as  against  the 
remainderman,  to  fixtures  erected  whol- 
ly or  in  part  for  the  furtherance  of  trade, 
and,  as  the  remainderman  is  less  favour- 
ed by  law  than  the  heir,  any  decision  in 
favour  of  the  executor  of  the  ancestor 
against  the  heir  would  a  fortiori  be  ap- 
plicable to  a  case  arising  between  the 
executor  and  the  remainderman.  Now 
there  are  some  cases  in  which  the  exe- 
cutor has  been  permitted  to  remove  even 
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ornamenlal  fixtures  as  ag-ainst  the  heir, 
Harvey  v.  Harvey,  Str.  1141 ;  Squier  v. 
Mayer",  2  Freem.'249;  see  too  Beck  v. 
Rebow,  1  P.  Wms  94.  But  these  cases 
do  not  go  far,  for  the  articles  given  up 
to  the  executor  in  them  seem  to  have 
been  very  slightly  annexed  to  the  free- 
hold, and  rather  chattels  than  fixtures 
properly  so  called. 

There  is  one  case  in  which  the  ques- 
tion arises,  not  precisely  between  the 
executor  of  tenant  for  life  and  the  re- 
mainderman, but  between  the  executor 
of  a  parson  or  other  ecclesiastical  corpo- 
ration sole  and  his  successor.  In  such  a 
case,  as  the  chattels  of  a  corporation  sole 
pass  to  the  executor,  he  is  entitled  to 
certain  matters  of  ornament,  such,  for 
instance,  as  hangings.  See  Burn,  Eccl. 
L.,  304  ;  Gibs.  752.  The  ornaments  of 
a  bishop's  chapel  indeed  are  the  subjects 
of  a  peculiar  rule;  they  are  in  the  na- 
ture of  heir-looms,  and  pass  to  the  suc- 
cessor.    Corven's  case,  12  Co.  106. 

3.  As  between  Heir  and  Executor. — 
This  is  the  class  in  which  the  privilege 
of  removal  is  most  limited,  the  heir 
being  a  greater  favourite  of  the  law 
than  the  remainderman.  The  rule  as 
laid  down  in  Shepherd's  Touchstone, 
469,  470,  is,  that  the  executor  shall  not 
have  "  the  incidents  of  a  house,  as  glass, 
doors,  wainscot,  and  the  like,  no  more 
than  the  house  itself;  nor  pales,  walls, 
stalks,  tables  dormant,  furnaces  of  lead 
and  brass,  vats  in  a  brew  and  dye-house, 
standing  and  fastened  to  the  walls,  or 
standing  in  and  fastened  to  the  ground 
in  the  middle  of  the  house  (though  fast- 
ened to  no  wall,)  a  copper  or  lead  fixed 
to  tiie  house,  the  doors  within  and  with- 
out that  are  hanging  to  or  serving  any 
part  of  the  house  ....  But  if  the  glass 

r*1201  *^^  ^'^""^  *'^^  windows,  or  there 
'-  •'  be  wainscot  loose,  or  doors  more 
than  are  used  that  are  not  hanging,  or 
the  like,  these  things  shall  go  to  the  ex- 
ecutor or  administrator,"  and  this  will 
be  found  consonant  with  the  other  an- 
cient authorities.  See  Wentw.  Ex'ors, 
62;  Com.  Di.  Biens,  B. ;  3  Bac.  Abr.  63; 
11  Vin.  Abr.  166.  But  modern  authori- 
ties seem  to  have  somewhat  relaxed  the 
strictness  of  this  rule,  so  far  as  fixtures 
partly  or  wholly  essential  to  trade  are 
concerned.  Thus,  in  a  case  before  C. 
B.  Comyn,  and  mentioned  in  Lawton  v. 
Lawton,  3  Atk.  14,  the  executor  reco- 
vered from  the  heir  a  cider-mill,  let  into 
the  ground,  and  affixed  to  the  freehold; 
and  Mr.  J.  Buller  considers  the  cider- 


mill  as  on  a  footing  in  this  respect  with 
other  trading  fixtures  of  the  same  sort, 
as  "  brewing-vessels,  coppers,  and  fire- 
engines."  B.  N.  P.  34.  Yet  in  Lawton 
v.  Salmon,  1  H.  Bl.  260  n. ;  3  Atk.  15 
n. ;  Lord  Mansfield  refused  to  extend 
the  privilege  to  salt-pans,  though  the 
freehold  would  not  have  been  injured  by 
their  removal,  saying,  that  the  inherit- 
ance, as  had  been  proved,  could  not  be 
enjoyed  without  them ;  and  he  spoke 
doubtingly  of  the  authority  of  the  case 
of  the  cider-mill.  See  too  the  expres- 
sions of  Lord  Hardwicke,  in  Dudley  v. 
Ward,  and  in  Exp  Quincey,  3  Atk.  477; 
and  B.  N.  P.  34,  where  the  existence  of 
any  privilege  as  ag^iinst  the  heir  in  re- 
spect of  trading  fixtures,  seems  to  be 
denied.  See  too  Lord  Ellenborough's 
expressions  in  the  principal  case;  [and 
Fisher  v.  Dixon,  12  CI.  &  Fin.  312. 
Dom.  Proc,  a  Scotch  case,  but  decided 
upon  the  principles  of  English  law, 
where  it  was  held,  that  colliery  ma- 
chinery, erected  on  the  lands  for  their 
better  enjoyment  by  the  absolute  owner, 
passed  to  the  heir,  whether  obtaining 
the  heritage  by  descent  or  purchase,  as 
part  of  the  realty  as  against  the  personal 
representative,  although  portions  thereof 
were  capable  of  being  detached  without 
injury  to  the  freehold.] 

With  respect  to  ornamenlal  fixtures, 
it  has  been  already  stated,  that  the  cases 
of  Squier  v.  Mayer,  2  Freem.  249,  and 
Harvey  v.  Harvey,  2  Str.  1141,  were 
between  heir  and  executor.  In  the 
former,  hangings  nailed  to  the  walls, 
and  a  furnace  fixed  to  the  freehold  and 
purchased  with  the  house,  were  given  to 
the  executor,  and  the  authority  of  Her- 
lakenden's  case  to  the  contrary  denied. 
In  the  latter,  hangings,  tapestry,  and 
iron  backs  to  chimneys,  were  recovered 
by  the  executor  in  trover :  it  would, 
however,  be  difficult  to  support  this  case 
on  any  ground,  except  that  the  articles 
recovered  were  looked  upon  as  mere 
chattels;  for  Colegrave  v.  Dios  Santos, 
2  B.  &  C.  76,  is  an  authority  that  ^x- 
tures  cannot  be  recovered  in  an  action 
of  trover.  See  too  Minshull  v.  Lloyd, 
2  Mee.  &  Welsh.  459;  Muckintosh  v. 
Trotter,  3  Mee.  &  Welsh.  184. 

In  Beck  v.  Pvebow,  1  P.  Wms.  94,  A. 
B.  had  covenanted  to  convey  a  hou.se 
and  all  things  affixed  to  the  freehold 
thereof;  this  was  held  not  to  include 
hangings  and  looking-glasses  fixed  to  the 
walls  with  nails  and  screws,  and  which 
were  as  wainscot,  there  being  no  wain- 
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scot  unxhrncalli.  A  contrary  opinion 
had  been  expressed  the  year  before  in 
Cave  V.  Cave,  2  Vern.  5(18;  3  Bac.  Ab. 
63,  with  respect  to  pictures  put  vp  in- 
stead of  wainscot ;  the  Lord  Keeper 
thouoht  that  they  belonged  to  the  heir, 
for  that  the  house  ought  not  to  come  to 
him  maimed  or  disfigured.  There  is, 
therefore,  some  contradiction  among  the 
antiiorities  on  this  subject;  and,  besides 
Herlakenden's  case  and  Cave  v.  Cave, 
dicta  will  be  found  in  very  modern  cases, 
which  militate  against  such  an  extension 
of  the  executor's  rights  as  Beck  v.  Re- 
bow  would  appear  to  warrant.  See  the 
judgment  in  the  principal  case,  and  in 
Lawton  v.  Salmon,  1  H.  Rl.  200  n. ; 
Winn  V.  Ingleby,  5  B.  &  A.  625;  Cole- 
grave  v.  Dios  Santos,  2  B.  &  C.  76;  and 
R.  V.  Inhabs.  St.  JJunstan,  4  B.  &  C. 
686.  The  rule  laid  down  by  Mr  Jus- 
tice Blackstone  is,  "  Whatever  is  s^ron^- 
ly  ajjixed  to  the  freehold,  or  inheritance, 
and  cannot  be  severed  Ihence  without 
violence  or  damage,  quod  ex  cedibus  non 
facile  revellitur,  is  become  a  member 
of  the  inheritance,  and  shall  therefore 
pass  to  the  heir." 

4.  There  is  another  class  of  cases  in 
which  questions  have  arisen  as  to  the 
right  to  fixtures;  those,  viz.,  arising  be- 
tween vendor  and  vendee,  mortgagor  and 
mortgagee.  There  appea  rs  to  be  no  doubt, 
that  upon  a  sale  of  the  freehold,  fixtures 
attached  to  it  will  pass  in  the  absence  of 
any  express  provision  to  the  contrary. 
Per  Parke,  B.,  in  Hitchman  v.  Walton, 
4  M.  &,  Welsh.  409.  See  Ryull  v.  Rolle, 
1  Atk.  175;  Steward  v.  Lombe,  1  B.  & 
R.  507;  Thresher  v.  E.  London  Water- 
works Co  ,  2  B,  &  C.  609.  And  in  Cole- 
grave  V.  Dios  Santos,  2  B.  &  C.  76,  the 
court  appears  to  have  considered  the 
rule  between  vendor  and  vendee  to  be 
the  same  as  that  between  heir  and  exe- 
cutor. "  In  the  case  of  an  heir  selling  a 
house  which  descends  to  him,  in  the  ab- 
sence of  any  express  stipulation,  he  would 
be  taken  to  sell  it  as  it  came  to  him,  and 
the  fixtures  would  pass."  Per  Bayley,  J., 
ibid.  If,  however,  there  be  an  express 
r*191'l  ^^"""^  '"  *^''*^  agreement  relating 
'-  J  to  the  fixtures,  *that  is  of  course 
to  be  abided  by.  The  words  ^^ fixtures 
to  be  taken  at  a  valuation"  are  some- 
times used  ;  and  a  learned  author  is  of 
opinion,  that  these  include  such  fixtures 
as  would  be  deemed  personal  assets  be- 
tween heir  and  executor.  (See  Hitch- 
man  V.  Walton,  4  Mee.  &  W.  409.) 
Where  a  house  is  demised  together  with 


the  fixtures,  the  tenant's  interest  in  them 
is  similar  to  that  which  he  enjoys  in  re- 
spect of  trees ;  and  if  he  sever  them,  the 
riglit  of  po.ssession  immediately  revests 
in  the  landlord,  who  may  bring  trover. 
Farrant  v.  Thompson,  5  B.  &  A.  826. 
However,  the  tenant's  interest  issufiici- 
ent  to  enable  him  or  his  assignee  to  main- 
tain trover  against  a  wrong-doer  who 
tortiously  severs  them.  Hitchman  v. 
Walton,  4  M.  &  W.  409;  Boydell  v. 
M'Michael,  1  C.  M.  &  Rose.  177.  As  to 
Mortgages,  there  seems  no  good  reason 
for  saying,  that  a  mortgage  of  lands  can 
be  construed  to  pass  any  different  rights 
with  respect  to  fixtures  than  a  convey- 
ance. (See  Hitchman  v.  Walton,  4  AI. 
&  W.  409 ;  Langstaff  v.  Meagoe,  2  B. 
&  Adol.  167;  and  Trappes  v.  Harter,  3 
Tyrwh.  603,  as  to  the  construction  of 
such  mortgages.)  The  contrary,  indeed, 
was  supposed  to  have  been  laid  down  in 
Exp.  Quincey,  1  Atk.  477;  but,  as  Mr. 
Amos  has  shown,  without  any  very  suf- 
ficient reason.  The  continuing  posses- 
sion of  fixtures  by  a  mortgagor,  after  a 
mortgage  of  the  land  to  which  they  are 
annexed,  cannot  be  treated  as  a  badge  of 
fraud.  Steward  v.  Lombe,  1  B.  &  B, 
506;  Ryall  v.  Rolle,  1  Atk.  165;  Min- 
shull  V.  Lloyd,  2  Mee.  «&-  Welsh.  4.57. 

5.  Questions  respecting  the  right  to 
fixtures  have  also  arisen  between  the 
assignees  of  bankrupts  and  other  par- 
ties. Generally  speaking,  the  assignees 
of  a  bankrupt  tenant  would  be  entitled 
to  whatever  interest  in  the  fixtures  the 
bankrupt  himself  possessed.  See  Trappes 
V.  Harter,  3  Tyrwh.  603  ;  but  6  G.  4, 
cap.  16,  sec.  72,  entitles  them  to  goods 
and  chattels  which  he  had  at  the  time  of 
bankruptcy  in  his  possession,  ordering, 
or  disposition,  by  the  consent  and  per- 
mission of  the  true  owner,  and  of  which 
he  was  reported  owner;  and  it  has 
sometimes  been  contended,  that  this  en- 
actment may  have  the  effect  of  entitling 
them  to  fixtures.  The  chief  decision  on 
this  subject  is  Horn  v.  Baker,  9  East, 
215,  which  is  frequently  cited,  and  so 
completely  falls  within  the  definition  of 
a  leading  case,  that  it  is  printed  next  to 
that  of  Elwes  v.  Mawe  in  this  collection. 
In  Weeton  v.  Woodcock,  7  M.  &l  W. 
14,  a  term  ceased  by  proviso  on  the  ten- 
ant's bankruptcy,  and  it  was  held,  that 
the  assignees  could  not  justify  the  re- 
moval of  a  trade  fixture  after  the  expira- 
tion of  a  reasonable  time  for  that  pur- 
pose. Whether  they  might  have  removed 
it  within  such  reasonable  time  was  not 
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decided.  [Where  the  assignees  of  a  held,  that  if  tenant  for  life  or  in  tail  de- 
bankrupt  lessee  severed  and  sold  fixtures  vise  fixtures,  his  devise  is  void,  he  hav- 
which  had  been  assigned  to  the  plain-  ing  no  power  to  devise  the  realty  to 
tiff',  it  was  held,  in  an  action  of  trespass  which  they  are  incident,  Shep.  Touchst. 
against  them,  that  the  proper  measure  469,  470;  4  Co.  62  ;  unless  indeed  they 
of  damages  was  the  value  of  the  fixtures  be  such  things  as  would  pass  to  his  exe- 
annexed  to  the  premises,  inasmuch  as  cutor.  On  the  other  hand,  the  rights  of 
they  might  have  sold  them  with  the  the  dev'iseki  of  \n.nds  against  the  executor 
lease  of  the  house,  and  so  have  realised  of  the  devisor  would  seem,  on  principle, 
thatvaluefor  tiiem.  Thompson  v.  Pettitt,  to  be  the  same  as  those  of  the  heir  in 
10  Q.  B.  101.  whose  place  the  devisee  stands. 
6.  As  between  Heir  and  Devisee  it  is 


It  is  a  long  and  well  settled  rule  of  the  common  law,  that  every  thing 
which  is  annexed  to  the  freehold,  becomes  part  of  the  realty,  and  can  only 
be  severed  from  it,  and  reinvested  with  the  character  of  personal  and  mov- 
able property,  by  the  act  of  the  owner  of  the  land.  Powelv.  The  Morrison 
Man.  Co.,  3  Mason,  464 ;  Stillman  v.  Hamer,  7  Howard's  Miss.  R.  421 ; 
AVinslow  V.  The  Merchants'  Ins.  Co.,  4  Metcalf,  306 ;  Voorhis  v.  Freeman, 
2  W.  &  S.  116. 

This  rule  applies  not  only  to  houses  and  other  structures,  which  are  per- 
manent in  themselves,  and  may  in  some  sense  be  regarded  as  principals 
rather  than  accessaries,  but  to  every  chattel  which  is  affixed  to  the  freehold, 
however  accidental  or  temporary  the  purpose  of  its  annexation.  There  is 
consequently  no  doubt,  that  every  chattel  which  is  actually  and  substantially 
affixed  to  the  freehold,  acquires  the  character  of  a  fixture,  and  is  to  be  re- 
garded as  real,  and  not  as  personal  estate.  But  it  has  been  decided  in  some 
cases,  that  nothing  short  of  this  will  suffice,  and  that  to  give  chattels  the 
character  of  fixtures,  and  deprive  them  of  that  of  personalty,  thej  must  be 
so  firmly  affixed  to  the  real  estate,  that  they  cannot  be  removed  without 
injury  to  the  freehold,  from  the  act  of  removal,  and  apart  from  the  subtrac- 
tion of  the  thing  removed.  Swift  v.  Thompson,  9  Connecticut,  63 ;  Tafi'e 
V.  Warwick,  3  Blackford,  111. 

The  same  ground  was  taken  by  the  Supreme  Court  of  Massachusetts  in 
Gale  V.  Ward,  14  Mass.  352,  and  by  that  of  New  York,  in  Heermance  v. 
Verney,  6  Johnson,  5 ;  Cresson  v.  Stout,  17  id.  116  ;  and  Raymond  v.  White, 
7  Cowen,  321.  And  in  the  recent  case  of  Farrar  v.  Chauffeete,  5  Denio, 
337,  it  was  decided,  that  chattels  cannot  be  regarded  as  fixtures,  unless  they 
are  so  far  incorporated  with  the  structure  of  which  they  form  a  part,  that 
they  cannot  be  severed  from  it  without  injuring  the  structure  itself. 

The  general  course  of  decision  is  however  the  other  way,  and  in  favour  of 
viewing  every  thing  as  a  fixture  which  has  been  attached  to  the  realty,  with 
a  view  to  the  purposes  for  which  it  is  held  or  employed,  however  slight  or 
temporary  the  connexion  between  them.  It  has  accordingly  been  decided 
in  a  great  number  of  cases,  that  the  machinery  of  a  manufactory  is  to  be 
regarded  as  part  of  the  realty,  whether  it  be  attached  to  the  body  of  the 
building,  or  merely  connected  with  the  other  machinery  by  running  bands, 
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or  gearing,  which  may  bo  thrown  off  at  pleasure,  and  without  injury  to  the 
freehold;  Farrarv.  Stackpole,  G  Greenleaf,  157  ;  Full  v.  Walter,  28  Maine, 
545;  Corliss  v.  McLagin,  29  id.   115;  Faris  v.  Walker,  1  Bailey,   541; 
Button  V.  Clawson,  2  Strobhart,  478  ;  Powell  v.  The  M.  &.  B.   Manufac- 
turing Co.,  5  Mason,  467;  Kirwan  v.  Latour,  1  Harr,  &  J.  289;  Gray  v. 
Holdship,  17  Serg.  &  Rawle,  413  ;  Morgan  v.  Athers,  3  Watts,  140 ;  Lemar 
V.  Miles,  4  id.   330;  Walker  v.  Sherman,  20  Wend.   630;  McDaniel  v. 
Moody,  3  Stewart,  374.     And  it  has  been  repeatedly  held  in  accordance 
with  this  doctrine,  that  a  steam  engine  erected  for  the  purpose  of  furnishing 
the  motive  power  of  a  manufactory,  is  to  be  regarded  as  a  fixture,  or  in  other 
words,  as  a  part  of  the  manufactory  itself;  Oves  v.  Ogilsby,  7  Watts,  106  ; 
Winslow  V.  The  Merchants'  Ins.  Co.,  4  Met.  306.     But  in  most  of  these 
cases,  actual  annexation,  however  slight,  was  treated  as  essentially  necessary 
to  constitute  a  fixture,  and  this  view  of  the  law  is  sustained  by  the  term^x- 
ture  itself,  which  obviously  conveys  the  idea  of  something  fixed,  or  fastened, 
and  more  or  less  insusceptible  of  removal.    But  although  this  definition  may 
have  been  sufiicient  at  an  earlier  period,  it  has  ceased  to  be  so  at  present, 
when  different  modes  of  life,  and  the  introduction  of  manufactures  have  called 
numerous  establishments  into  being,  in  which  the  building  is  a  mere  incident 
or  accessory  to  the  machinery  or  apparatus  which  it  contains.     To  require 
substantial,  or  even  nominal  annexation   in   these  cases,  would  frequently 
exclude  things  absolutely  essential  to  the  enjoyment  or  use  of  the  freehold, 
and  include  others  which  are  comparatively  trivial  and  unimportant.     This 
argument  was  used  with  great  force  by  Lord  Mansfield,  in  Lawton  v.  Sal- 
mon, 1  H.  Bl.  259,  and  again  by  Weston  J.  in  Farrar  v.  Stackpole,  to 
prove  that  whatever  is  necessary,  to  the  particular  use  to  which  the  realty  is 
applied,  at  the  time  when  the  question  arises,  should  be  considered  as  a  fix- 
ture, even  when  the  connexion  between  them  is  such,  that  it  may  be  severed 
without  actual  or  physical  injury  to  either.     And  it  applies  with    equal 
force,  whenever  there  is  a  manifest  and  necessary  dependence  and  adapta- 
tion between   the  building  itself,  and   the  apparatus   which  it  contains, 
although   there  may  be   no   actual  or  physical   connexion  between  them. 
It  was  acccordingly  held  in  Voorhis  v.  Freeman,  2  W.  &  S.  114,  that  rolls 
which  formed  part  of  the  machinery  of  a  mill,  were  to  be  regarded  as  fix- 
tures, although  detached  at  the  time  when  the  question  arose,  and  kept  on 
hand  for  the  purpose  of  replacing  others,  which  were  actually  in  use.    The 
decision  might,  perhaps,  have   been  put  on  the  ground,  that  the  severance 
of  a  fixture,  with  a  view  to  replace  it  at  a  future  period,  does  not  vary  its 
nature,  nor  deprive  it  of  the  character  which  it  would  have,  if  actually 
restored  to  its  position;  but  the  reasoning  of  the  court  went  to  the  full 
extent  of  the  doctrine,  that  the  true  test  of  a  fixture,  is  to  be  found  in  the 
relation  which  it  bears  to  the  uses  of  the  freehold.     And  this  principle  was 
fully  carried  out  and  applied  in  the  subsequent  case  of  Pyle  v.  Pennock,  2 
W.  &  S.  391,  where  it  was  decided,  that  plates  of  iron,  which  had  been 
placed  on  the  floor  of  a  rolling-mill,  to  protect  it  against  fire,  were  a  part 
of  the  building,  although  not  fastened  to  it  in  any  way,  and  kept  in  place 
by  their  own  weight. 

The  same  view  of  the  law  was  adopted  by  the  Supreme  Court  of  Massa- 
chusetts, in  the  recent  case  of  Winslow  v.  The  Merchants'  Ins.  Co.,  4  Met- 
calf,  306,  where  the  question  was,  as  to  whether  a  steam  engine  and  other 
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machinery  of  a  manufactory  were  to  be  considered  as  fixtures,  and  had  vested 
as  such  in  the  defendants  under  a  mortgage  of  the  building,  prior  to  the 
period  at  which  they  were  erected,  in  opposition  to  the  phiintiffs,  who  claimed 
under  a  subsequent  specific  mortgage  of  the  machinery  itself.  It  was  held 
by  the  court,  that  this  question  depended  not  on  whether  the  machinery  was 
actually  afiixed  to  the  building,  but,  on  whether  it  was  permanent  in  its 
character,  and  essential  to  the  purposes  for  which  the  building  was  occupied. 
"The  rule,"  said  Shaw,  C.  J.,  ''that  objects  must  be  actually  and  firmly 
affixed  to  the  freehold  to  become  realty,  or  otherwise  to  be  considered  per- 
sonalty, is  far  from  constituting  a  criterion.  Doors,  window  blinds  and 
shutters,  capable  of  being  i*emoved  without  the  slightest  damage  to  a  house, 
and  even  though  at  the  time  of  a  conveyance,  an  attachment  or  a  mortgage, 
actually  detached,  would  be  deemed,  we  suppose,  a  part  of  the  house,  and 
pass  with  it.  And  so,  we  presume,  mirrors,  wardrobes,  and  other  heavy 
articles  of  furniture,  though  fastened  to  the  walls  by  screws,  with  consider- 
able firmness,  must  be  regarded  as  chattels.  The  difiiculty  is  somewhat 
increased,  when  the  question  arises  in  respect  to  a  mill  or  manufactory, 
where  the  parts  are  often  so  arranged  and  adapted,  so  ingeniously  combined, 
as  to  be  occasionally  connected  or  disengaged,  as  the  objects  to  be  accom- 
plished may  require.  In  general  terms,  we  think  it  may  be  said,  that  when 
a  building  is  erected  as  a  mill,  and  the  water-works,  or  steam-works,  which 
are  relied  upon  to  move  the  mill,  are  erected  at  the  same  time,  and  the  works 
to  be  driven  by  it  are  essential  parts  of  the  mill,  adapted  to  be  used  in  it 
and  with  it,  though  not  at  the  time  of  the  conveyance,  attachment  or  mort- 
gage, attached  to  the  mill,  are  yet  parts  of  it,  and  pass  with  it,  by  a  con- 
veyance, mortgage  or  attachment." 

The  doctrine  thus  held,  is  unquestionably  in  conflict  with  many  of  the 
cases  above  cited,  which  treat  an  actual,  if  not  a  substantial  annexation  to 
the  freehold,  as  indispensably  necessary  to  deprive  a  chattel  of  the  character 
of  personal  property,  and  render  it  a  mere  appurtenance  of  the  real  estate. 
But  it  is,  notwithstanding,  supported  by  the  strongest  considerations  of 
policy  and  reason.  It  is  evident,  that  in  most  cases  where  a  building  is 
erected  for  manufacturing  purposes,  the  machinery  gives  character  and  value 
to  the  building,  and  not  the  building  to  the  machinery;  and  that  each  must 
lose  in  utility  and  value  by  a  separation  from  the  other.  The  interests  of 
the  public,  therefore,  as  well  as  those  of  individuals,  are  in  favour  of  regard- 
ing them  as  substantially  one,  and  keeping  them  together.  If  this  be  admit- 
ted, it  seems  absurd  and  inconsistent  to  make  the  presence  of  a  ligature,  a 
bolt  or  a  screw,  essential  to  the  operation  of  a  rule,  which  is  founded  upon 
considerations  of  a  diff"ereut  nature,  at  the  risk  of  defeating  the  object  which 
the  rule  is  designed  to  promote.  Nor  can  it  be  said,  that  actual  annexation 
was  so  essentially  necessary  to  constitute  a  fixture,  even  in  the  earliest  and 
most  technical  periods  of  the  common  law,  as  to  bear  down  and  overpower 
all  other  considerations.  The  doctrine  of  heir  looms,  necessarily  implies 
that  chattels  may  be  deprived  of  their  movable  and  personal  character,  and 
rendered  inseparably  attendant  upon  the  inheritance,  by  the  force  of  moral 
association.  It  has  never  been  doubted  that  the  keys  of  a  house,  or  the 
fences,  or  walls  of  a  farm,  were  part  of  the  freehold,  although  the  latter  are 
usually  movable,  and  the  former  frequently  held  down,  as  were  the  plates  in 
Pyle  V.  Pennock,  simply  by  their  own  weight,  and  without  being  imbedded 
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or  fastened  in  the  soil.  And  it  is  now  well  settled  in  this  country,  that 
the  manure  made  on  a  farm  is  so  far  a  fixture,  that  it  cannot  be  removed 
from  the  land  or  severed  from  the  reversion,  even  when  the  question  arises 
as  between  landlord  and  tenant,  although  obviously  without  any  actual 
connexion  with  the  land,  and  deriving  the  character  of  a  fixture  solely  from 
its  adaptation  to  the  purposes  of  the  freehold ;  Lassell  v.  llced,  6  Grreenleaf, 
222 ;  Daniels  v.  Pond,  21  Pick.  327 ;  Middlebrook  v.  Corwin,  15  Wend.  169. 
Thus  it  was  held  in  Kitteridgc  v.  Wood,  3  New  Hampshire,  503,  and  Par- 
sons v.  Camp,  11  Conn.  525,  that  the  manure  on  a  farm  at  the  time  it  was 
sold,  vested  in  the  vendee,  though  not  mentioned  in  the  deed;  and  these 
decisions  were  followed  in  Goodrich  v.  Jones,  2  Ilill,  142;  and  the  purcha- 
ser held  entitled  both  to  the  manure  and  the  fences,  although  the  latter  had 
been  detached  from  the  soil. 

It  was,  notwithstanding,  held  by  the  Supreme  Court  of  New  York  in  Walker 
V.  Sherman,  20  Wend.  C36,  after  an  elaborate  review  of  the  reasons  and 
authorities  for  and  against  this  view  of  the  question,  that  a  fixture  cannot 
exist  without  actual  annexation,  and  it  was  consequently  decided  that  those 
portions  of  the  machinery  of  a  cotton  mill,  which  were  merely  set  on  the 
floor  of  the  building,  were  to  be  considered  as  real,  and  not  as  personal  pro- 
perty. And  in  The  Dispatch  Line  v,  Billauy,  12  New  Hampshire,  205  ; 
the  court  expressed  the  opinion,  that  actual  annexation  to  the  freehold, 
and  adaptation  to  its  purpose,  must  both  unite,  in  order  to  render  personal 
property,  incident  and  appurtenant  to  real  estate. 

It  has  been  stated  above,  that  where  chattels  are  so  far  virtually  annexed 
to  the  freehold  as  to  acquire  the  character  of  fixtures,  they  become  mere 
incidents  to  the  realty,  and  conform  to  the  laws  by  which  it  is  governed. 
They  are  accordingly  subject  to  the  dower  of  the  widow;  Powell  v.  the  M. 
(.t  B.  Man.  Co.  3  Mason,  464  ;  and  usually  descend  to  the  heir,  instead  of 
vesting  in  the  executor;  M'Kenna  v.  Hammond,  3  Hill,  S.  C  331;  Leland 
V.  Gassett,  17  Vermont,  403.  They  pass,  moreover  in  all  cases  to  a 
vendee  of  the  land,  unless  expressly  excepted  in  the  conveyance;  Preston 
v.  Briggs,  16  Vermont,  124;  The  Dispatch  Line  v.  Bellamy,  13  New  Hamp- 
shire, 205 ;  Kettridge  v.  Wood,  3  Id.  506  ;  Kirwan  v.  Lawton,  1  Har.  & 
J.  19;  Miller  v.  Plumb,  6  Cowen,  665;  English  v.  Fate,  8  S.  &  M.  444  ; 
Pyle  V.  Pennock,  2  W.  &  S.  390  ;  Degraffenried  v.  Scruggs,  4  Humphreys, 
437  ;  and  become  the  property  of  a  mortgagee  as  against  the  mortgagor; 
Voorhis  v.  Freeman,  2  W.  &  S.  116 ;  The  Union  Bank  v.  Emerson,  15 
Mass.  159  ;  Winslow  v.  The  Merchant's  Ins.  4  Metcalf,  306 ;  Day  v.  Per- 
kins, 2  Sandford,  Ch.  359  ;  Sparks  v.  The  State  Bank,  7  Blackford,  409  ; 
whether  they  have  been  erected  prior  or  subsequent  to  the  mortgage;  But- 
ler V.  Page,  7  Metcalf,  40;  Corliss  v.  M'Lagin,  29  Maine,  115.  They  can- 
not be  seized  or  sold  under  an  execution  against  personalty  ;  Oves  v.  Ogiisby, 
7  Watts,  106;  Pemberton  v.  King,  2  Dev.  376 ;  Rice  v.  Adams,  4  Harring- 
ton, 332 ;  nor  can  they  be  distrained  for  rent ;  Reynolds  v.  Sheeler,  5 
Cowen,  323  ;  but  are  bound  by  the  lien  of  a  judgment  against  the  real 
estate,  and  pass  to  a  purchaser  under  an  execution  levied  on  the  land ;  Oves 
V.  Ogiisby;  Goddard  v.  Chase,  7  Mass.  432.  And  as  they  are  incorporated 
with  the  freehold  of  which  they  form  a  part,  they  are  not  only  subject  to  a 
mechanic's  lien;  Gray  v.  Holdship,  17  S.  &  R.  413  ;  but  a  claim  may  be 
filed  against  a  mill,  for  the  materials  furnished  for  the  erection  of  the  steam- 
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engine  by  -which  it  is  propelled ;  Morgan  v.  Arthurs,  140.  For  the  same 
reason  they  are  within  the  provisions  of  the  statute  of  frauds,  and  cannot 
be  excepted  by  parol,  from  the  operation  of  a  deed  absolute  on  its  face  ; 
Noble  V.  Bosworth,  19  Pick.  314. 

Under  ordinary  circumstances,  fixtures  cannot  be  deprived  of  the  charac- 
ter of  real  estate,  and  reinvested  with  that  of  chattels,  without  actual  sever- 
ance, either  by  the  owner  of  the  inheritance  himself,  or  with  his  assent,  or 
authority.  A  sale  by  him  without  severance,  may,  indeed,  be  binding,  as 
an  executory  agreement  between  the  parties,  but  it  will  be  invalid  as  against 
third  persons.  Kice  v.  Adams,  4  Harrington,  332.  And  on  the  other 
hand,  they  will  retain  the  character  of  fixtures,  even  after  they  have  been 
actually  separated  from  the  freehold,  if  the  separation  be  made  for  a  tempo- 
rary purpose,  and  with  a  view  of  replacing  them  in  their  former  position; 
Liford's  case,  11  Coke  46  b,  50  b ;  lleynolds  v.  Shuler;  Voorhis  v.  Free- 
man. 

The  mere  circumstance,  that  a  fixture  has  been  erected  by  a  stranger 
without  consideration,  and  with  the  intention  of  removing  it  subsequently, 
will  not  aifect  the  right  of  the  owner  of  the  inheritance,  nor  prevent  him 
from  asserting  an  absolute  property  in  that,  which  vested  in  him  absolutely 
at  the  moment  of  annexation.  But  this  rule  is  modified  in  some  cases  by 
the  policy  of  the  law,  and  will  yield  in  all  to  the  express  or  implied  agree- 
ment of  the  parties;  Wood  v.  Hewitt,  8  Q.  B.  113.  Thus  it  has  been 
held,  that  the  personal  representatives  of  a  tenant  for  life,  may  be  entitled 
after  his  death,  to  the  fixtures  which  he  has  erected  in  his  lifetime,  as  against 
the  remainderman,  and  that  those  of  the  ancestor  may  assert  a  similar  claim 
as  against  the  heir :  and  it  is  well  settled,  that  a  tenant,  who  has  entered 
under  a  lease,  may  remove  all  fixtures  erected  during  the  term,  for  the  benefit 
of  trade,  or  even,  as  it  would  seem,  for  the  furtherance  of  agriculture.  This 
exception  is  most  restricted,  as  between  tenant  for  life  and  those  in  remain- 
der, who  stand  in  distinct  and  independent  attitudes,  White  v.  Arndt,  1 
Wharton,  91;  has  a  wider,  though  still  limited,  range  as  between  executor 
and  heir ;  McKenna  v.  Hammond,  3  Hill's  S.  Ct.  331 ;  and  receives  the 
largest  and  most  liberal  construction,  as  between  persons  standing  in  the 
relation  of  landlord  and  tenant ;  Leland  v.  Grasset,  17  Vermont,  403  ; 
Holmes  v.  Tremper,  20  Johnson,  28;  Cook  v.  The  Champlaiu  Trans.  Co., 
1  Denio,  91;  Van  Ness  v.  Pacard,  2  Peters,  153;  GriiSeld  v.  Hapgood,  17 
Pick.  192.  Thus  in  Van  Ness  v.  Pacard,  the  court  went  so  far  in  favour 
of  a  tenant,  as  to  sustain  the  removal  of  a  two-story  wooden  building  with 
a  brick  chimney  and  foundations,  which  had  been  erected  during  the  term, 
for  the  double  purpose  of  serving  as  a  dwelling  house  and  dairy.  This  deci- 
sion might  seem  at  first  sight,  an  unwarrantable  departure,  from  principle 
and  precedent,  but  will  be  found  on  examination,  to  accord  with  both. 
Buildings  are  in  fact  fixtures;  Butler  v.  Page,  7  Metcalf,  110;  and  there 
is  consequently  no.  sufiicient  reason,  why  the  more  permanent  character 
which  such  structures  possess,  should  preclude  the  right  to  remove  them, 
where  it  would  otherwise  exist.  The  law  has  been  so  held  in  a  number 
of  cases  in  this  country,  and  even  in  England,  which  fully  sustain  the 
ground  taken  in  Van  Ness  v.  Packard ;  Beers  v.  St.  John,  16  Conn.  322 ; 
Parker  v.  Bedfield,  10  id.  490;  Taylor  v.  Townsend,  8  Mass.  411. 

Notwithstanding  the  liberal  interpretation,  which  the  courts  put  on  the 
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right  of  the  tenant  to  remove  fixtures,  it  is  well  settled,  that  if  he  fail  to 
exercise  it  during  the  continuance  of  the  term,  or  before  surrendering  pos- 
session of  the  premises  to  the  landlord,  he  cannot  re-enter  for  the  pur- 
pose of  exercising  it  afterwards;  Preston  v.  Briggs,  16  Vermont,  124;  nor 
sustain  an  action  against  the  landlord  for  the  recovery  of  that  which  he  Las 
voluntarily  abandoned ;  Stockwell  v.  INIarks,  5  Shepley,  455.  It  was,  how- 
ever, decided  in  Holmes  v.  Trcmper,  20  Johnson,  28,  that  the  right  of  pro- 
perty remained  in  the  tenant,  even  after  possession  had  been  surrendered  to 
the  landlord,  although  he  might  have  no  legal  means  of  enforcing  it,  and 
that  if  he  could  get  possession  of  the  fixtures  subsequently,  he  would  be 
entitled  to  retain  them.  And  it  was  consequently  decided,  that  although 
the  landlord  might  maintain  trespass  quare  clausum  fregit  against  a  tenant, 
who  had  entered  after  the  expiration  of  the  term  and  removed  a  cider-mill, 
which  he  had  left  behind  on  quitting  the  premises,  he  could  not  recover  the 
mill  itself  in  replevin.  But  the  true  view^  of  the  law  seems  to  be,  that  the 
annexation  of  a  chattel  to  the  freehold  by  a  tenant,  is  a  conditional  gift  to 
the  landlord,  which  may  be  defeated  by  its  subsequent  removal  during  the 
term,  but  which  becomes  absolute,  if  the  premises  are  surrendered  to  the 
landlord  without  its  being  removed;  Beers  v.  St.  John,  16  Conn.  522; 
Shcpard  v.  Spaulding,  4  Metcalf,  416.  It  was  accordingly  held  in  The  State 
V.  Elliott,  11  New  Hampshire,  340,  that  the  owner  of  the  house  was  entitled 
to  pursue  a  tenant,  who  had  succeeded  in  repossessing  himself  of  fixtures, 
which  he  had  left  behind  him  at  the  expiration  of  the  term,  and  to  retake 
them  by  the  use  of  such  force,  as  may  be  properly  and  justifiably  employed 
in  the  exercise  of  the  common  law  right  of  recaption.  The  law  was  held, 
the  same  way  in  White  v.  Arndt,  1  Wharton,  91 ;  and  it  was  decided,  that 
as  a  stricter  rule  prevails  between  tenant  for  life  and  remainderman,  than 
between  landlord  and  tenant,  a  written  agreement  between  the  owner  of  a 
life  estate  and  a  lessee  for  years  claiming  under  him,  for  the  removal  of  fix- 
tures erected  during  the  term,  cannot  be  enforced  as  against  those  who  are 
entitled  in  remainder,  because  as  a  tenant  for  life  is  not  entitled,  in  general, 
to  remove  fixtures  himself,  he  cannot  confer  that  right  on  another. 

It  has  been  stated  above,  that  fixtures  cannot  ordinarily  be  taken  in  exe- 
cution as  personal  property.  But  when  a  tenant  is  entitled  to  remove  them 
from  the  freehold,  and  treat  them  as  personalty,  the  same  right  may  be  exer- 
cised by  any  one,  who  claims  under,  or  against  him,  as  an  assignee  or  exe- 
cution creditor ;  Lemar  v.  Miles,  3  Watts,  232 ;  Doty  v.  Gorham,  5  Pick. 
487. 

It  has  notwithstanding  been  held  in  this  country  in  several  instances,  that 
the  manure  made  on  a  farm,  is  not  only  an  appurtenance  of  the  realty, 
which  passes  with  a  conveyance  of  the  laud  from  the  grantor  to  the  grantee, 
although  not  mentioned  in  the  deed,  but  that  it  is  so  inseparably  incident 
to  the  freehold,  that  it  forms  an  exception  to  the  usual  rule  as  to  fixtures, 
and  cannot  be  removed  by  an  outgoing  tenant  at  the  end  of  the  term.  Supra. 
Lassell  v.  Bead,  6  Greenlcaf,  222  ;  Daniels  v.  Pond,  21  Pick.  367  ;  Mid- 
dlebrook  v.  Corwin,  15  Wend.  169;  Barrington  v.  Justice,  4  Penna.  L.  9, 
289. 

With  this  exception,  the  right  to  remove  fixtures  extends  further  with  us 
than  it  does  in  England.  It  is  held  in  both  countries,  that  where  the  pro- 
perty of  one  man   has  been  attached  to  the  freehold  of  another,  for  a  tern- 
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porary  purpose,  with  an  express  or  implied  agreement,  that  it  shall  not  be 
permanently  annexed  to  the  land,  it  may  be  removed  when  that  purpose  is 
satisfied;  Stillman  v.  Hamer,  7  Howard's  Miss.  422  ;  Terry  v.  liobbins,  5 
Smedes  &  Marshall,  291 ;  Wood  v.  Hewitt,  8  Q.  B.  913.  And  it  is  well 
settled  under  the  American  decisions,  that  this  exception  extends  to  houses 
and  other  structures  of  a  permanent  character,  and  that  they  may  retain  the 
character  of  personal  property,  and  be  the  subject  of  a  distinct  and  inde- 
pendent ownership  as  chattels,  apart  from  any  title  to  the  soil  on  which  they 
are  erected;  Corliss  v.  Hoyt,  19  Conn.  154;  Prince  v.  Case,  10  id.  579; 
2  American  Leading  Cases ;  Smith  v.  Benson,  1  Hill,  176. 

The  existence  of  a  right  of  property  in  a  building,  apart  from  a  title  to 
the  soil  on  which  it  stands,  necessarily  involves  the  conclusion,  that  the 
person  in  whom  it  is  vested,  may  remove  the  building,  if  he  be  obliged  to 
surrender  the  possession  of  the  land.  And  it  has  consequently  been  decid- 
ed, that  where  a  house  or  shop  has  been  erected  on  the  land  of  another, 
under  a  license  which  is  subsequently  withdrawn,  it  may  be  removed  by  the 
person  who  erected  it;  Doty  v.  Gorham,  5  Pick.  487 ;  Stillman  v.  Hamer; 
Wells  V.  Bannister,  4  Mass.  574. 

It  was  held  in  Raymond  v.  White,  7  Cowen,  321,  that  a  vendee  who  has 
entered  into  possession  of  land,  under  articles  of  agreement  which  are 
not  consummated  by  a  conveyance,  comes  within  the  reason  of  the  protection 
accorded  to  a  tenant,  and  is  entitled  to  remove  the  fixtures  which  he  has 
erected  while  in  possession,  before  surrendering  the  land  to  the  vendor.  It 
will  be  seen,  on  referring  to  the  first  volume  of  this  work,  page  576,  that 
there  are  many  dicta,  and  some  decisions,  which  treat  a  mortgagee  in  pos- 
session as  tenant  at  will  to  the  mortgagor.  In  the  recent  case  of  Winslow 
V.  The  Merchants'  Ins.  Co.,  4  Metcalf,  306,  an  attempt  was  made,  to  sustain 
the  right  of  a  mortgagor  to  remove  fixtures,  erected  subsequently  to  the 
mortgage,  on  the  ground  that  he  was  substantially  in  the  position  of  a  tenant. 
But  it  was  held  by  the  court,  that  if  the  supposed  analogy  between  the 
position  of  a  mortgagor  and  that  of  a  tenant,  existed  for  any  purpose,  it  did 
not  for  that  to  which  it  was  sought  to  apply  it,  because  a  tenant  must  neces- 
sarily lose  the  benefit  of  the  additions  which  he  has  made,  unless  permitted 
to  remove  them  at  the  end  of  the  term,  while  they  must  necessarily  revert  to 
the  mortgagor,  if  he  pays  the  debt,  and  will  form  a  fund  for  its  payment,  if 
he  does  not.  And  it  was  consequently  decided,  that  a  prior  mortgagee  of  a 
building,  was  entitled  to  the  machinery  which  had  been  put  up  subsequently 
to  the  execution  of  the  mortgage,  as  against  a  subsequent  mortgagor  of  the 
machinery  itself.  This  case  was  followed  in  Butler  v.  Page,  7  Metcalf,  40, 
and  the  right  of  the  mortgagee  to  fixtures  erected  after  the  mortgage,  sus- 
tained as  against  the  executor  of  the  mortgagor.  A  similar  decision  was 
made  in  Corliss  v.  McLagin,  29  Maine,  115. 

H. 
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HILARY.— 48  G.  8,  Iv.  B. 
[REPORTED  9  EAST,  215.] 

A.  B.,  and  C,  partners  and  distillers,  occupied  certain  premises  leased  to  A.  and 
another,  and  used  in  common  in  the  trade  the  stills,  vats,  and  utensils  neces- 
sary for  carrying  it  on,  the  property  of  which  stills,  &c.,  afterwards  appeared 
to  be  in  A.  On  the  dissolution  of  the  partnership,  which  was  a  losing  con- 
cern, it  was  agreed  that  C.  and  one  J.  should  carry  on  the  business  on  the 
premises;  and  by  deed  between  the  two  last  and  A.  it  was  covenanted  and 
agreed,  that  A.  should  withdraw  from  the  premises,  and  permit  C.  and  J.  to 
use,  occupy,  and  enjoy  thedistil-house  and  premises,  paying  the  reserved  rent, 
&c.,  and  the  several  stills,  vats,  and  utensils  of  trade  specified  and  numbered 
in  a  schedule  annexed,  in  consideration  of  an  annuity  to  be  paid  by  C.  and  J, 
to  A.  and  his  wife  and  the  survivor;  with  liberty  for  C.  and  J.  on  the  decease 
of  A.  and  his  wife  to  purchase  the  distil-house  and  premises  for  the  remainder 
of  A.'s  term,  and  the  stills,  vats,  &c.,  mentioned  in  the  schedule;  and  C.  and 
J.  covenanted  to  keep  the  stills,  vats,  and  utensils  in  repair,  and  deliver  them 
up  at  the  time,  if  not  purchased:  and  there  was  a  proviso  for  re-entry  if  the 
annuity  were  two  months  in  arrear.  Under  this,  C.  and  J.  took  possession  of 
the  premises,  with  the  stills,  vats,  and  utensils,  and  carried  on  the  business  as 
before  ;  and  made  payments  of  the  annuity,  which  afterwards  fell  in  arrear 
more  than  two  montlis;  but  A.'s  widow  and  executrix  who  survived  him  did 
not  enter,  but  brought  an  action  for  the  arrears,  which  was  stopped  by  the 
bankruptcy  of  C.  and  J.  who  continued  in  possession  of  the  stills,  vats,  and 
utensils,  on  the  premises. 

On  a  question.  Whether  such  stills,  vats,  and  utensils,  so  continuing  in  possession 
of  C.  and  J.  the  new  partners,  and  used  by  them  in  their  trade  in  the  same 

r  *19"-?  1   f^^n'^^i"  ^s  ^^^y   ''^^  been  by   the  former  ^partners,  of  whom  ^A.  the 

'■  '  •'  owner  was  one,  passed  under  the  stat.  21  Jac.  1,  c.  19,  s.  10  &  11, 
to  the  assignees  of  C.  and  J.  as  being  in  the  possession,  order,  and  disposition 
of  the  bankrupts  at  the  time  of  their  bankruptcy  as  reputed  oicners?  and 
nothing  appearing  to  the  world  to  rebut  the  presumption  of  true  ownership  in 
the  bankrupts  arising  out  of  their  possession  and  reputed  ownership  (of  which 
reputed  ownership  the  jury  are  to  judge  from  the  circumstances;)  held, 

1.  That  the  stills  which  were  fixed  to  the  freehold  did  not  pass  to  the  assignees 

under  the  words  g'OoJs  aiid  chattels  in  the  statute. 

2.  That  the  vats,  &c.,  which  were  not  so  fixed,  did  pass  to  the  assignees,  as  being 

left  by  the  true  owner  in  the  possession,  order,  and  disposition  (as  it  appeared 
to  the  eye  of  the  world)  of  the  bankrupts,  as  reputed  owners. 
S.  That  the  case  would  have  admitted  of  a  difl^erent  consideration  if  there  had 
been  a  usage  in  the  trade  for  the  utensils  of  it  to  be  let  out  to  the  traders;  as 
that  might  have  rebutted  the  presumption  of  ownership  arising  from  the  pos- 
session and  apparent  order  and  disposition  of  them. 

This  was  an  action  to  recover  in  damages  the  value  of  the  interest  which 
the  plaintiiff  claimed  in  certain  stills,  vats,  and  utensils,  which  the  first  count 
of  the  declaration  stated  that  she  was  entitled  to,  subject  to  the  use  thereof 
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by  the  defendants  during  her  life ;  and  that,  being  so  entitled,  and  the 
defendants  well  knowing  the  same,  they  wrongfully  and  injuriously  broke 
and  destroyed  part,  and  sold  and  disposed  of  the  rest.  The  second  count 
was  in  trover  for  the  same  goods  :  to  which  the  defendant  pleaded  not 
guilty  J  and  upon  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  Middle- 
sex sittings  after  the  last  term,  a  verdict  was  found  for  the  plaintiff  for 
1000/.  subject  to  the  following  case. 

The  plaintiff  is  the  widow  and  executrix  of  her  deceased  husband  John 
Horn,  who  before  and  at  the  time  of  making  the  indenture  of   the  20th  of 
March,  1801,  after  mentioned,  was  a  distiller  in  South wark.     The  defen- 
dants are  the  assignees  of  Wm.  Horn  and  R.  Jackson,  who  succeeded  John 
Horn  in  the  business  of  a  distiller,  and  carried  on   the   same   until   they 
became   bankrupts,  as  after  mentioned.     At  the  time  of  making  the  said 
indenture  John  Horn  held  the  principal  part  of  the  messuages,  buildings,  and 
lands  whereon  he  had  carried  on  the  business  of  a  distiller  in  *part-  p.^-io  1 1 
nership  with  Robert   Horn  and  William  Horn,  and  whereon   there  L     "   J 
had  been  erected  a  rectifying  distil-house,  under  a  lease  granted  to  him  and 
R.  Jackson  (since  dead)   for  a   term  which  expired  on  the  30th  of  Dec. 
1804 :  and  he  held  other  parts  of  the  premises  under  another  lease  granted 
to  him  and  the  said  Richard  Jackson,  since  deceased,  for   a  term  which 
expired  on  the  24:th  of  June,  1805;  and  he  and  the  said  Richard  Jackson, 
now  deceased,  had  before  held  other  parts  of  the  premises  under  a  lease  for 
a  term  which  expired  on   the  25th  of  Dec.  1799.     The   above-meEtioncd 
partnership,  which  was  a  losing  concern,  expired  before  the  making  of  the 
indenture  hereinafter  mentioned ;  and  William  Horn,  at  the  time  of  making 
that  indenture,  and  at  the  death  of  John  Horn,  was,  and  now  is,  indebted  to 
the  estate  of  John  Horn  in  500^.  in  respect  of  their  partnership.    By  inden- 
ture dated  the  20th  of  March,  1801,  between  John  Horn  of  the  one   part, 
and  Wm.  Horn  and  Rd.  Jackson  (the  bankrupts)  of  the  other;  after  reciting 
the  said  several  leases,  and  that  at  the  time  of  making  the  last  lease,  the 
said  Rd.  Jackson  (deceased)  was  in  partnership  with  John  Horn ;  and  that 
John  Horn  had  lately  entered  into  partnership  with  Wm  and  Robert  Horn 
for  a  term  then  expired ;  and  that  since  the  expiration  of  the  last-mentioned 
lease  the  premises  therein  comprised  had  been  used  and  occupied  by  John, 
Robert,  and  Wm.  Horn,  as  yearly  tenants;  and  that  the  partnership  between 
John,  Robert,  and  Wm.  Horn  had  before  the  execution  of  that  deed  been 
dissolved  by  mutual  consent ;  and  that  it  had  been  agreed  between  John 
Horn  of  the  one  part,  and  Wm.  Horn  and  Rd.  Jackson  of  the  other  part, 
that  John   Horn   should  withdraw  from  the   business   as  from  the  1st  of 
March  then  instant,  in  favour  of  Wm.  Horn  and  Rd.  Jackson,  and  permit 
them  to  use,  occupy,  and  enjoy  the  said  distil-house  and  other  the  premises 
mentioned  in  the  indentures  of  lease,  and  the  several  vats,  stills,  and  uten- 
sils of  trade  therein  or  thereon,  and  which  vats,   stills,   and   utensils  were 
specified  in  the  first  schedule  written  under  that  indenture,  in  consideration 
of  an  annuity  of  GOO/,  to  be  paid  to  John  Horn,  his  executors,  &c.,  daring 
the  life  of  himself  and  Elizabeth  his  wife  (the  now  plaintiff)  and  the  life  of 
the  survivor,  subject  to  terms  and  conditions  hereinafter  expressed  :  and 
reciting  farther,  that  it  had  been  agreed  that  the  debts  due  *to  John,  p^t-ioc-i 
Robert,  and  Wm.  Horn,  as  late  copartners,  and  also  all  the  horses,  L     "   -^ 
carts,  drays,  and  casks,  of  the  late  copartnership  {except  the  vats,  stills. 
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and  vtevsih  mentioned  in  the  said  first  schedule,)  should  he  valued  and 
purchased  b}^  Wm.  Home  and  lid.  Jackson  ;  and  that  a  valuation  had  been 
made  accordingly;  by  which  it  appeared  that  such  debts,  and  the  value  of 
such  horses,  &c.,  amounted  to  1815/.  ,  for  pnyment  of  which  a  bond  had 
been  given  by  William  Horn  and  Richard  Jackson,  to  John  Horn ;  and 
that  William  Horn  and  Eichard  Jackson,  by  another  bond,  had  been  bound 
to  John  Horn  in  5000/.,  conditioned  for  payment  of  the  annuity  of  COO/, 
per  annum  to  John  Horn  for  the  lives  of  himself  and  his  wife  (the  plaintiff,) 
and  the  survivor :  he,  John  Horn,  in  pursuance  of  the  agreement,  and 
in  consideration  of  the  two  bonds  and  the  covenants  and  agreements 
after  contained  on  behalf  of  Wm.  Horn  and  lid.  Jackson,  for  himself,  his 
heirs,  executors,  &c.,  covenanted  and  agreed  with  Wm.  Horn  and  Rd. 
Jackson,  their  executors,  administrators,  and  assigns,  that  they  vr.Il  and 
truly  paying  the  rent  reserved  by  the  several  recited  leases,  and  perform- 
ing all  and  singular  the  covenants  and  agreements  therein  contained  on 
the  lessees'  and  assignees'  parts,  and  also  duly  and  regularly  jsaying  the 
said  annuity  so  secured  as  aforesaid,  should  and  lawfully  might  inaeealjly 
and  quietly  have,  hold,  use,  occupy,  j^ossess  and  enjoy  the  said  messuage, 
tenement,  distil  house,  and  premises  thereby  demised  and  mentioned  in  a 
certain  deed-poll  indorsed  on  the  said  first  lease,  and  also  the  said  stills,  vats, 
and  things,  specified  in  the  frst  schedule,  during  the  lives  of  John  Horn 
and  Elizabeth  Horn,  or  the  survivor,  without  any  let,  suit,  &c.  of  John  Horn, 
his  executors,  &c.  or  any  person  lawfully  claiming  from  him,  &c.  Wm. 
Horn  and  Rd.  Jackson,  by  the  indenture  of  agreement,  covenanted  to  pay 
the  rent  reserved  by  the  leases,  and  to  perform  the  covenants.  There  was 
also  a  proviso  in  that  indenture,  that  in  case  the  annuity  should  he  in  arrear 
for  two  calendar  months,  John  Horn,  his  executors,  &c.  might  re-enter  the 
distil-liouse  and  premises,  and  the  same  icith  all  and  every  the  stills,  vats, 
and  things  mentioned  in  the  said  schedide  have  again,  rejwssess,  and  enjoy 
as  in  his  former  estate,  &c.  There  was  also  a  covenant,  that  upon  the  de- 
cease of  the  survivor  of  John  and  Elizabeth  Horn,  Wm.  Horn  and  Rd. 
Jackson  should  be  at  liberty  to  purchase  the  distil-house  and  premises  for 
r>:i9r"l  ^^^  remainder  of  the  term  in  *the  leases,  and  the  stills,  vats,  and 
I-  -^  things  mentioned  in  the  said  schedule.      And  another  covenant  that 

Wm.  Horn  and  Rd.  Jackson  should  keep  the  said  stills,  vats,  and  utensils 
in  repair ;  and  in  case  they  should  not  purchase  the  same,  that  they  should 
at  the  end  of  the  agreement  deliver  them  up  to  John  Horn,  his  executors, 
&c.  in  good  condition,  reasonable  use  and  wear  excepted.  [Then  followed 
the  schedule  referred  to  of  the  different  stills  and  vats,  numbered  in  order, 
and  describing  the  quantity  in  gallons  which  each  would  contain.]  The 
case  further  stated,  that  Wm.  Horn  and  Rd.  Jackson  took  possession  of  the 
premises  immediately  on  the  execution  of  the  indenture  of  agreement,  and 
carried  on  the  trade  of  distillers,  and  from  time  to  time  paid  the  interest  on 
the  bond  and  the  annuity  to  John  Horn,  who  died  about  four  years  ago,  and 
who  by  his  will  gave  all  his  property  to  his  wife,  the  plaintiff,  and  appointed 
her  sole  executrix.  Since  (a)  the  death  of  John  Horn  neither  the  annuity 
nor  the  interest  of  the  bond  for  1815/.  have  been  regularly  paid;  but  the 
plaintiff,  as  she  from  time  to  time  was  in  want  of  money,  and  notwithstand- 

(a)  What  follows  down  to  letter  h  was  added  by  consent  to  the  case  after    the  first 
argument. 
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ing  the  annuity  and  interest  might  not  then  be  due,  applied  to  Wm.  Horn 
and  Kd.  Jackson,  who  paid  her  different  sums  on  account  of  such  annuity 
and  interest;  and  also  by  her  order  occasionally  paid  sums  to  various  per- 
sons for  her  use,  and  supplied  her  with  liquors  and  spirits  as  she  from  time 
to  time  ordered  any ;  so  that  there  was  a  running  account  between  them  and 
the  plaintiff.  The  following  memorandum  was  signed  by  John  Horn,  and 
indorsed  on  that  part  of  the  deed  in  the  possession  of  Wm.  Horn  and  Rd. 
Jackson  ;  viz.  "  I  the  within-named  John  Horn  do  hereby  undertake  and 
agree  to  accept  and  take  500/.  by  equal  quarterly  payments  instead  of  600/. 
for  the  first  year's  annuity  within  referred  to."  To  this  memorandum  there 
was  no  date,  nor  did  it  appear  when  it  was  made.  The  following  indorse- 
ment or  receipt  was  also  written  on  the  said  deed,  and  signed  by  the  plain- 
tiflf  as  executor  of  John  Horn,  viz.  ''  March  1st,  1802.  Keceive'd  of  the 
■within-named  Wm.  Horn  and  lid.  Jackson  500/.,  being  one  year's  annuity 
due  from  them  this  day  for  the  purposes  specified  herein."  There  was  also 
the  followioK  indorsement  on  the  same  deed  signed  by  Elizabeth  Horn. 
"  March  1st,  1803.  Ileceived  of  the  within-named  Wm.  Horn  and  Rd. 
Jackson  500/.,  being  one  year's  annuity  due  from  them  *this  day  pi,i.o"-| 
for  the  purposes  specified  therein."  The  first  memorandum  appeared  L  "  J 
to  be  in  the  hand-writing  of  the  solicitor  who  drew  the  deed  :  the  two  last 
receipts  were  in  the  hand-writing  of  Rd.  Jackson.  For  many  months  pre- 
vious to  the  bankruptcy  of  Wm.  Horn  and  Rd.  Jackson  the  plaintifi'  found 
great  difficulty  in  obtaining  money  from  them ;  and  she  permitted  the  an- 
nuity and  interest  to  run  in  arrear  ;  and  nohviihstandi.nfj  (he  some  v;ere  more 
than  two  months  in  arrear,  the  plaintiff  did  not  make  any  claim  to  re-enter 
the  premises,  as  by  the  deed  she  had  the  power  to  do  :  but  in  May,  1805, 
brought  an  action  in  this  court  against  Wm.  Horn  and  Rd.  Jackson  to  re- 
cover the  arrears  of  the  annuity,  as  also  to  obtain  payment  of  the  bond  for 
1815/.  and  interest;  to  which  action  they  pleaded  eight  several  pleas,  upon 
seven  of  which  issue  was  joined  :  and  to  the  eighth  plea  Elizabeth  Horn 
demurred  :  which  demurrer  was  argued,  and  judgment  given  for  Elizabeth 
Horn,  and  notice  of  trial  of  the  said  issues  had  been  given  at  the  time  of 
the  bankruptcy  ;  but  in  consequence  thereof  that  cause  was  not  further  pro- 
ceeded in  ;  and  there  was  due  for  the  arrears  of  the  annuity  and  interest  on 
the  bond  for  1815/.  at  the  time  of  the  bankruptcy,  about  600/. (6)  In  April, 
1805,  the  plaintiff,  after  her  husband's  death,  renewed  the  leases  of  the  sev- 
eral premises.  Wra.  Horn  and  Rd.  Jackson  occupied  the  premises,  with 
the  stills,  vats,  and  utensils  thereon,  and  carried  on  the  trade  of  distillers 
from  the  time  of  executing  the  indenture  of  the  20th  of  March,  1801,  to 
their  bankruptcy.  A  commission  of  bankruptcy  issued  against  Wm.  Horn 
and  Rd.  Jackson  on  the  26th  of  July,  1806,  and  they  were  duly  adjudged 
bankrupts  on  the  28th ;  and  the  messenger  under  the  commission  imme- 
diately took  possession  of  the  demised  premises,  and  also  of  the  vats,  stills, 
and  utensils  then  being  thereon.  The  defendants  were  afterwards  chosen 
assignees,  and  an  assignment  of  all  the  estate  and  effects  of  Wm.  Horn  and 
Rd.  Jackson  was  duly  made  to  them  :  upon  which  notice  was  given  by  the 
plaintiff  to  the  defendants  that  the  several  vats,  stills,  and  utensils  were  the 
property  of  the  plaintiff,  subject  to  the  supposed  interest  of  the  bankrupts 

(6)  See  note  (a),  p.  126. 
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therein.  The  things  mentioned  in  the  deed,  and  comprised  in  the  first 
schedule,  consist  of  stills  and  vats.  The  ((■\  stills,  five  in  number,  were  set 
r*i9Q-i  i^  brick-work,  and  let  into  the  ground.  Tliree  vats  or  *vyorra-tubs 
L  "■'"-'  were  supported  by  and  rested  upon  brick-work  and  timber,  but 
were  not  fixed  in  the  ground.  Sixteen  other  vats  stood  on  horses  or  frames 
made  of  wood,  which  were  not  let  into  the  ground,  but  stood  upon  the 
floor.(r/j  The  vats  were  of  wood,  bound  round  with  iron  :  the  stills  were 
of  copper,  and  connected  with  some  of  the  vats  :  others  of  the  vats  were 
also  connected  and  communicated  with  each  other  by  conductors  or  pipes. 
Three  stills  and  vats  were  in  the  rectifying  distil-house.  There  were  also 
a  great  number  of  other  vats  under  the  rectifying  distil-house;  some  of 
which  were  standing  on  brick  and  timber,  and  others  on  horses  or  frames  as 
above  :  and  which  were  connected  with  the  vats  and  stills  in  the  rectifying 
distil-house.  Others  of  the  vats  stood  on  horses  or  frames,  as  above  de- 
scribed. All  the  vats  in  the  rectifying  distil-house  stood  on  their  ends;  as 
did  nine  of  those  under  the  distil-house  :  the  other  vats  under  the  distil- 
house  lay  on  their  sides  or  bilge.  The  defendants  contending,  that  the  vats, 
stills,  and  utensils,  in  the  said  first  schedule  contained,  belonged  to  the 
bankrupts  at  the  time  of  their  bankruptcy,  have  sold  them  as  part  of  the 
estate  and  effects  of  the  bankrupts.  The  plaintiff,  contending  that  the  same 
belong  to  her  as  executrix  of  her  late  husband,  by  virtue  of  his  will  (subject 
to  the  use  thereof  by  the  assignees  in  right  of  the  bankrupts  during  her 
life),  has  brought  this  action  to  recover  in  damages  the  value  of  her  interest 
therein.  The  question  was.  Whether  the  plaintiff  were  entitled  to  recover  ? 
it  being  agreed  that  if  the  plaintiff  vv'ere  so  entitled,  the  amount  of  the  dam- 
ages should  be  settled  out  of  court. 

This  case  was  argued  in  Michaelmas  term  last  by  Burroufjli  for  the  plain- 
tiff, and  Z>fn»_/y/(??- contra ;  and  again  in  this  term  by  Williams,  Serjt.  for 
the  plaintiff,  and  Tlie  Attorney- General  iov  the  defendants.  The  additions 
to  the  case  which  have  been  noticed  v,  re  made  between  the  first  and  second 
argument. 

For  the  plaintiff  (after  stating  tha  the  question  turned  on  the  stat.  21 
Jac.  1,  c.  19,  s.  10  &  11),  the  attenti  >  i  of  the  court  was  called  to  the  pre- 
amble to  the  11th  sect,  set  forth  in  t!i:  conclusion  of  tiie  10th;  though  it 
was  admitted  that  the  modern  cases  \v:A  put  a  construction  upon  the  enact- 
ing clause  beyond  the  particular  mischief  recited.  The  statute  reciting 
r«1  ocn  ''  ''^'^^  ^*'  often  falls  out  that  many  persons  *before  they  become 
L  *■  -^  bankrupts  do  convey  their  goods  to  other  men  upon  good  considera- 
tion, yet  still  do  keep  the  same,  and  are  reputed  the  owners  thereof,  and  dis- 
pose the  same  as  their  own  ;"  for  remedy  enacts,  that  "  if  any  person  shall 
become  bankrupt,  and,  at  such  times  as  they  shall  so  become  bankrupts, 
shall,  by  the  consent  and  permission  of  the  true  owner  and  proprietary, 
have  in  their  possession,  order,  and  disposition,  any  goods  or  chattels  whereof 
they  shall  be  reputed  owners,  and  take  xtpon  them  the  sale,  alteration,  or  dis- 
piosition  as  oicners ;"  in  every  such  case  the  commissioners  shall  have  power 
to  sell  and  dispose  the  same  for  the  benefit  of  the  creditors,  &c.  Giving 
effect  to  the  words  of  the  preamble,  the  true  object  was  to  deprive  particu- 
lar creditors  of  their  specific  lien  on  goods,  which  having  been  the  property 

(c)  What  follows  down  to  Idler  (</)  was  added  by  consent  to  Ihc  case  after  the  first 
argument. 
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of  tbe  bankrupt,  had  been  secretly  conveyed  by  bim  to  sucb  creditors,  who 
suffered  him  still  to  continue  in  possession  and  appear  to  the  world  as  the 
owner.  That  provision  was  made  in  the  case  of  bankrupts  in  order  to  avoid 
the  doubt  Avhich  had  arisen  upon  the  stat.  13  Eliz.  c.  5,(f)  against  fraudu- 
lent conveyances  to  defeat  and  delay  creditors  in  general  (^and  which  doubt 
still  exists  on  the  statute  of  Elizabeth,)  whether  it  were  not  confined,  as  at 
common  law  it  certainly  was,  to  avoid  the  conveyance  as  against  those  only 
who  were  creditors  of  the  party  at  the  time.  Wherefore  the  statute  of 
James  extended  the  provision  to  all  the  creditors  as  well  those  who  became 
such  afterwards,  as  those  who  were  such  at  the  time  of  the  conveyance. 
But  still  construing  the  two  statutes  together,  as  made  in  imri  materia,  many 
great  lawyers  have  considered  that  the  preamble  in  the  10th  sect,  of  the 
stat.  21  Jac.  1,  c.  19,  controlled  the  enactment  in  the  11th  sect,  and  con- 
fined the  operation  of  statute  to  cases  where  the  property  conveyed  to  a  par- 
ticular creditor  was  before  that  time  the  property  of  the  bankrupt  himself. 
Of  this  opinion  was  Lord  C.  J.  Holt,  and  the  Court  of  K.  B.  in  L'Apostre 
V.  Le  Plaistrier,((Z)  and  Lord  C.  B.  Parker,  and  Lord  Hardwicke,  in  Ryall 
V.  Bolle  :(e)  though  the  contrary  has  since  been  held  in  Mace  v.  Cadell.(/) 
Still,  however,  the  court  will  not  go  further  than  the  latter  case  ;  nor  say 
that  the  statute  shall  attach  in  every  instance  where  a  trader  is  in  possession 
of  another  man's  goods  at  the  time  of  his  bankruptcy,  if  he  were  not  held 
out  to  the  world  as  the  ostensible  owner  by  the  real  proprietor,  *as  pHfioA-] 
in  that  case  the  bankrupt  had  been ;  the  true  owner  having  there  L  "^  J 
held  out  the  bankrupt  as  her  husband,  and  having  obtained  a  license  for  the 
public-house  where  they  lived  in  his  name.  But  taking  the  preamble  not 
to  control  the  operation  of  the  enacting  clause,  still,  in  order  to  bring  the 
case  within  that  clause,  the  bankrupts  must  not  only  have  such  goods  in 
their  possession,  order,  and  diiijwsition,  at  the  time  Li/  the  consent  and  2'>c>'- 
Ttiission  of  the  true  oicner,  according  to  the  first  part  of  the  clause,  but  they 
must  also  have  taken  upon  them  the  sale,  alteration,  anddisjjosition  of  them, 
as  owners,  by  the  same  consent  and  permission ;  for  these  words  run  through 
both  parts  of  the  sentence  :  and  it  must  appear  either  by  the  terms  of  the 
contract  between  the  bankrupts  and  the  true  owner,  or  by  evidence  dehors 
of  the  nature  of  the  property,  or  of  the  place  or  circumstances  of  the  pos- 
session, and  that  the  owner  trusted  the  bankrupts  with  i\\Q  power  of  selling, 
alteriny,  or  disposing  of  the  goods  as  owners;  or  that  having  the  possession, 
order,  and  disposition  of  the  goods  under  such  circumstances  as  might  induce 
the  world  to  believe  that  they  had  such  a  power,  the  bankrupts  did  actually 
sell,  alter,  or  disjwse  of  them  as  owners.  In  Walker  and  others,  assignees 
of  Bean  v.  Burnell,(y)  household  goods  and  furniture,  which  were  left  by 
the  assignees  under  the  first  commission  so  long  as  seven  years  in  the  biiiik- 
rupt's  possession;  yet  having  been  so  left  for  a  special  bona  fide  purpose,  in 
order  to  assist  the  bankrupt  in  settling  his  affairs,  and  getting  in  his  efl'ects 
for  the  creditors ;  and  the  bankrupt  not  having  the  disposition  of  the  goods 
so  as  to  sell  them;  were  decided  not  to  be  within  the  statute  of  James.  It 
was  admitted  even  in  Mace  v.  Cadell,  that  every  instance  of  a  possession  of 

t  See  Twyne's  case,  ante,  vol.  i.  p.  1,  et  notas. 

{d)  Mich.  1708,  cited  1  P.  VVms.  318.  (e)  1  Atk.  175,  182;  and  1  Ves.  365,  371. 

(/)  Cowp.  232.  {g)  Dougl.  317. 
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goods  of  another  by  a  bankrupt  at  the  time  of  his  bankruptcy  was  not 
within  the  statute ;  but  it  was  said  that  the  cases  of  factors,  executors,  trus- 
tees, &c.  were  excepted  cases:  but  the  words  of  the  11th  clause,  if  not 
restrained  by  the  preamble,  arc  general,  and  would  include  those  which  are 
called  excepted  cases,  as  well  as  any  others  :  they  are,  not,  therefore,  excepted 
by  the  statute  itself  in  terms,  but  only  by  construction,  as  not  falling  within 
the  reason  of  it :  the  statute  only  attaching  on  the  possession  of  goods  by 
the  bankrupt  when  such  possession  is  fraudulent;  where  the  true  owner  has 
trusted  the  bankrupt  with  the  power  of  selling,  altering,  or  disposing  of  the 
r^i-n-i  *goods,  as  owner.  And  though,  perhaps,  the  bare  fact  of  the  pos- 
L  -^  session  of  chattels  may  be  prima  facie  evidence  that  the  possessor  is 
the  true  owner,  and  has  the  power  of  sale,  &c.  as  owner,  yet  the  contrary 
may  be  shown,  and  that  the  possession  of  the  bankrupt  was  bona  fide,  and 
consistent  with  the  right  of  the  true  owner.  A  factor. is  intrusted  with  the 
highest  power  over  the  goods,  the  power  of  sale;  but  because  it  is  not  as 
owner,  but  as  factor,  which  is  consistent  with  his  possession  and  with  the 
rights  of  the  true  owner,  the  case  is  not  within  the  statute.  The  same  may 
be  said  of  trustees  and  executors.  So  here,  the  bankrupts  had  ''  the  pos- 
session, order,  and  disposition"  of  the  goods  under  the  indenture,  as  lessees, 
and  not  as  owners;  and  they  had  not  the  sale  or  alteration  of  them  at  all, 
nor  the  disposiiio7i  of  them,  as  owners,  so  as  to  affect  the  property  in  any 
way,  but  only  the  bare  use  of  them.  In  some  cases  the  circumstances 
attending  the  possession  may  carry  an  appearance  to  the  world  that  the  pos- 
sessor has  the  sale,  alteration,  or  disposition  of  the  goods,  as  owner;  as 
where  goods  usually  sold  in  a  shop  or  warehouse  are  exposed  to  view  there; 
and  from  thence  a  power  to  sell,  &c.  by  the  consent  of  the  owner  who  per- 
mits this  to  be  done  may  be  fairly  implied :  but  no  such  inference  can  arise 
here,  where  some  of  the  vats,  &c.  were  actually  fixed  to  the  freehold,  and 
others  apparently  so,  and  the  rest  were  used  in  like  manner  as  those  which 
were  fixed,  and  all  of  them  were  numbered.  In  this  case  the  possession 
was  at  least  equivocal,  so  as  to  let  in  the  truth  of  the  ownership.  It  was 
just  as  likely  by  the  mere  view  of  the  things  that  they  belonged  to  the 
owner  of  the  premises,  as  to  the  traders  who  were  in  possession.  They  all 
formed  one  entire  apparatus  for  distilling,  part  of  which  was  actually  fixed, 
to  the  freehold ;  and  therefore  the  bare  possession  and  use  of  them  carried 
no  greater  evidence  of  title  than  the  possession  of  the  premises  themselves. 
And  on  this  ground  Buller,  J.,  in  Walker  v.  Burnell,^^)  held  that  the  fur- 
niture of  the  house  left  in  the  possession  of  the  bankrupt  did  not  pass  under 
the  statute.  Wherever  the  contract  between  the  bankrupt  and  the  true 
owner,  to  whom  the  goods  originally  belonged,  has  been  bona  fide,  and  not 
made  for  the  purpose  of  giving  him  a  false  credit,  and  the  bankrupt's  pos- 
session and  mode  of  using  the  property  was  consistent  with  such  contract, 
,q.-)-|  *the  case  has  never  been  held  to  be  within  the  statute.  In  Cope- 
L  "-^  man  v.  Gallant,^!)  though  Lord  Cowper  considered  that  the  pream- 
ble did  not  restrain  the  enacting  words  of  the  clause ;  yet  he  held  the  case 
not  to  be  within  it  in  regard  that  the  assignment,  which  was  for  payment  of 
the  debts  of  the  assignor,  was  with  an  honest  intent.     In  Ryall  v.  Ilolle,(A-) 

{},)  Dougl.  320.  (i)  1  P.  VVms.  320,  1. 

(A-)  1  Atk.  165,  and  1  Ves.  3J9. 
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the  property,  wbicli  originally  belonged  to  the  hanhrupt,  was  by  liim  mort- 
gaged and  conveyed  at  different  times  to  several  persons ;  be  continuing  all 
the  time  in  possession.  That  was  a  fraud  directly  within  the  express  words 
of  the  law.  In  Mace  v.  Cadell(/)  there  was  direct  evidence  of  fraud  on  the 
part  of  the  true  owner;  she  herself  having  taken  out  a  license  for  the  pub- 
lic-house, where  the  goods  were,  in  the  name  of  the  bankrupt,  to  whom  she 
said  she  was  married ;  and  having  at  first  claimed  the  goods  under  a  bill  of 
sale  from  him.  Bryson  v.  Wylie(?3i)  was  decided  altogether  upon  the  ground 
of  trick  and  fraud.  There  was  an  open  sale  of  a  dyer's  plant  to  the  bank- 
rupt, and  afterwards  a  private  resale  by  him;  notwithstanding  which  he 
still  continued  to  keep  possession  upon  payment  of  a  pretended  rent.  Gor- 
don V.  The  East  India  Company(«)  was  the  case  of  goods  invested  by  the 
true  owner  in  the  name  of  an  officer  of  one  of  the  Company's  ships,  as  his 
privilege ;  whose  property  they  appeared  to  the  world  to  be ;  and  which  was 
therefore  calculated  to  deceive  his  creditors.  So  in  Lingham  v.  Biggs, (o) 
a  creditor,  having  taken  in  execution  the  furniture  of  a  coffeehouse-keeper, 
permitted  him  to  remain  in  possession  of  it  under  a  rent;  who  therefore 
appeared  to  the  rest  of  the  world  to  continue  the  owner  of  it  in  the  same 
manner  as  before ;  there  being  nothing  done  to  notify  the  change  of  pro- 
perty, which  was  clearly  fraudulent  even  within  the  preamble  of  the  statute. 
But  in  that  case  Lord  C.  J.  Eyre,  speaking  of  Bryson  v.  Wylie,  said  that, 
notwithstanding  that  decision,  he  could  suppose  that  a  dyer  might  be  in  pos- 
session of  a  plant  without  being  the  reputed  owner.  And  he  also  supported  the 
decision  in  Collins  v.  Forbes,(p)  which  had  been  questioned. (r^)  But  admit- 
ting that  there  were  some  circumstances  of  fraud  in  the  last-mentioned  case, 
the  principle  there  established,  which  has  not  been  questioned,  was,  that 
where  the  bankrupt  was  in  possession  of  the  goods  at  the  time  of  his  bank- 
ruptcy, with  the  consent  of  the  true  owner,  *bona  fide,  for  a  special  p#-ioo-| 
purpose,  beyond  which  he  had  not  the  right  of  alteration  or  dispo-  L  ^ 
sition,  it  is  not  within  the  statute.  The  case  of  Darby  v.  Sniith(<^(^)  was  con- 
sidered as  an  absolute  sale  of  the  goods  by  the  trustees  of  the  wife  and 
children  to  the  husband,  whom  they  suffered  to  continue  in  possession  till 
the  day  before  his  bankruptcy  without  his  paying  the  stipulated  instal- 
ments. It  would  have  been  useless  to  have  discussed  any  of  those 
cases  if  the  bare  act  of  possession  of  the  goods  of  another  by  a  bank- 
rupt at  the  time  of  his  bankruptcy  were  sufficient  to  bring  a  case  within  the 
statute.  Now  here,  by  the  terms  of  the  deed,  the  bankrupts  had  no  power 
over  the  vats,  stills,  and  utensils  in  their  possession,  except  the  use  and 
repair  of  them  as  lessees :  they  had  not  the  general,  but  only  a  special 
order  and  disposition  of  them  by  the  consent  of  the  true  owner  :  and  they 
had  no  power  of  sale,  alteration,  or  disjwsition  of  them  at  all  as  owners. 
But  if  the  consent  or  permission  of  the  true  owner  mentioned  in  the  first 

[1)  Cowp.  232. 

(m)   Hii.  04  Geo.  3,  B.  R.,  cited  in  note  {n)  1  Bos.  &,  Pull.  83. 

C«)  7  Term  Rep.  228.  (oj  1    Bos.  &  Pull.  82. 

(p)  3  Term  Hep.  31G. 

(q)  By  Lawrence,  J.,  in  Gordon  v.  The  East  India  Company,  7  Term  Rep.  237,  wlio 
iiowag-ain  intimated  great  doubts  of  lli.il  case, as  did  also  Lord  Ellenboroug-li.  'J'lie  loriner 
referred  to  Mr.  Cuiien's  Observations  on  that  case,  which  he  said  were  very  sensible.  Cull. 
Principles  of  the  Bankrujjt  Laws,  318. 

iqq)  8  Term  Rep.  8i. 
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part  of  the  11th  clause  be  not  carried  to  the  "  sale,  alteration,  or  disposi- 
tion'^ mentioned  in  the  latter  part ;  at  least  those  words  must  be  intended 
of  an  (tctual  sale,  alteration,  or  disposition  of  the  things  by  the  bankrupt, 
in  order  to  bind  the  true  owner ;  for  the  words  of  the  act  are  "  and  take 
vj^on  them  (the  bankrupts)  the  sale,  &c.  as  owners  ;"  which  is  not  pretended 
to  have  been  done  by  the  bankrupts  in  this  case.  Consistently  with  the 
deed,  the  lessees  could  not  even  have  removed  these  goods  from  the  premises 
demised  to  any  other  place,  without  an  implied  breach  of  covenant,  to  be 
collected  from  the  whole  deed ;  for  they  were  all  scheduled  and  numbered, 
and  let  as  an  entirety;  and  if  displaced,  it  could  not  be  told  how  the  num- 
bers applied,  and  the  object  of  numbering  them  would  be  defeated. 

It  was  also  objected  to  the  plaintiff's  title,  that  the  possession  of  the 
lessees  at  the  time  of  their  bankruptcy  was  not  consistent  with  the  deed  ; 
because  they  were  only  to  hold  so  long  as  they  performed  the  covenants 
and  paid  the  annuity  reserved ;  and  there  was  a  proviso  for  re-entry  in  case 
such  annuity  was  in  arrear  for  two  months  :  and  no  re-entry  had  been  made, 
though  the  annuity  was  in  arrear  for  a  longer  time.  To  this  it  was  answered 
that  the  words  of  the  indenture  whereby  John  Horn  covenanted  that  the 

,cy  i-i  lessees  "  performing  all  and  singular  the  covenants  and  *agreements 
L  ^  -^  therein  contained,  &c.  and  also  dtd^  and  regidarly  paying  the 
annuity,  &c.  the  premises,  and  also  the  stills,  vats,"  &c.  were  not  words  of 
condition,  on  the  breach  of  which  the  lessees  were  no  longer  to  hold  over, 
but  in  law  were  only  words  of  covenant  on  the  part  of  the  lessees,  for  the 
breach  of  which  a  remedy  lay  upon  the  covenant ;  as  was  determined  in 
Hays  V.  BickerstafFe.(a)  Then,  though  there  was  an  express  power  of 
re-entry  in  case  of  such  arrear,  yet  it  could  not  have  been  executed  under 
the  circumstances ;  for  there  was  a  running  account  between  the  parties ; 
for  the  plaintiff  having  received  money  on  account  of  the  annuity  from 
time  to  time,  and  the  bankrupts  having  also  paid  bills  for  her;  and  this 
account  was  not  liquidated.  But  to  warrant  a  re-entry  there  must  be  a 
demand  of  the  precise  sum  due,  which  could  not  be  told  by  the  plaintiff  at 
the  time.  Besides,  as  in  case  of  rent  reserved  quarterly,  when  two  quar- 
ters have  elapsed,  the  lessor  cannot  re-enter  for  the  first  quarter  but  only 
for  the  last ;  having  slipped  his  opportunity  for  the  other,  after  another  quar- 
ter has  become  due  :  so  here  the  plaiatiti'  could  only  have  re-entered  for 
the  last  payment  in  arrear.  But  supposing  in  strictness  that  the  plaintiff 
might  have  re-entered,  yet  as  it  would  not  have  been  prudent  to  do  so,  she 
will  stand  excused  for  waiving  the  exercise  of  an  odious  right  of  forfeiture, 
against  which  a  court  of  equity  would  of  course  have  relieved  the  lessees, 
on  payment  of  the  arrears:  and  this,  even  since  the  stat.  4  Geo.  2,  c.  28,  s. 
2,  if  tlie  application  for  relief  were  made  within  six  months. (6) 

For  the  defendants,  it  was  contended  that  the  possession  of  the  bankrupts 
was  not  consistent  with  the  deed  ;  for  by  that,  in  the  event  which  happened 
of  the  annuity  falling  into  arrear,  the  plaintiff  was  entitled  to  enter  and 
t  ike  possession  of  the  goods  in  question  ;  instead  of  which  she  left  them  in 
the  possession  of  the  traders,  and  brought  an  action  for  the  arrears,  which 
was  defeated  by  their  bankruptcy.  As  to  the  difficulty  of  making  a  demand 
for  the  precise  sum  before  re-entr}',  the  strictness  of  law  in   that  respect 

(a)  2  Mod.  34,  5.  (*)  Doe  v.  Lewis,  1   Burr.  619. 
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only  applies  to  cases  of  re-eutry  for  uon-paymeut  of  rent  where  the  demand 
must  be  on  the  land,  and  not  to  the  repossession  of  goods  for  non-payment 
of  an  annuity  for  which  they  were  a  security,  in  which  case  the  demand 
may  be  made  ^anywhere.  However,  if  a  previous  demand  of  the  ^iqkt 
precise  sum  were  necessary,  the  difficulty  of  ascertaining  it,  occa-  L'  -I 
sioned  by  the  act  of  the  annuitant  herself,  would  be  no  reason  why  as 
/between  these  parties  she  should  be  excused  for  not  having  made  it.  If 
she  were  entitled  to  possession  under  the  deed  iu  the  event  which  happened, 
and  by  taking  the  necessary  measures,  whatever  they  might  be,  would  have 
been  in  possession,  the  subsecLUcnt  possession  of  the  bankrupt  was  against 
the  stipulations  of  the  deed ;  and  this  brings  the  case  within  Darby  v. 
Smith, (a)  which  is  very  like  the  present  in  its  circumstances  ;  for  there  the 
trustee  had  a  right  to  enter  and  repossess  himself  of  the  goods,  if  the 
stipulated  payments  were  not  made  ;  and  having  neglected  to  do  so,  after 
default  made  in  all  but  the  first  instalment,  the  possession  of  the  bankrupt 
was  held  to  be  within  the  statute  ;  though  as  between  the  parties  to  the  con- 
tract the  transaction  was  bona  fide  and  no  fraud  in  fact  intended.  Eut 
admitting  that  the  possession  of  the  bankrupts  was  in  pursuance  of  the 
deed,  it  does  not  follow  that  their  possession  was  not  without  the  statute. 
If  this  were  so,  every  case  of  this  sort  might  be  taken  out  of  the  statute. 
The  possession  of  a  mortgagor  of  goods  is  not  inconsistent  with  his  title, 
and  yet  it  has  never  been  doubted  since  Ryall  v.  Ilolle('i)  that  it  was  within 
the  statute.  It  is  the  rcjjuted  oicnershijj  of  the  goods  in  the  possession  of  the 
bankrupt  which  brings  the  case  within  the  express  words  of  the  statute,  the 
avowed  object  of  which  was  to  defeat  those  secret  conveyances,  by  which  per- 
sonal property  is  secured  to  particular  creditors,  while  to  the  eye  of  the  world 
it  is  left  in  the 2^cssession,orde7',  and  disposition  of  i\\o  bankrupt,  who  by  means 
of  it  obtains  a  false  credit.  It  is  now  fully  settled  since  the  case  of  Mace  v. 
Cadell(c")  that  the  preamble  does  not  control  the  enacting  words  of  the  11th 
clause  of  the  act.  But  it  is  argued,  that  the  bankrupt  must  not  only  Vave  the 
possession,  order,  and  disjjosition  of  the  goods,  with  the  consent  of  the  true 
owner,  but  also  the  power  of  sale,  alteration  and  disposition,  by  the  same 
consent.  Certainly  the  bankrupt  need  not  have  actually  sold  and  delivered 
the  goods  ;  for  then  the  question  would  never  arise,  as  was  observed  by 
Eijre,  C.  J.,  in  Lingham  v.  Biggs ;('Zj  for  the  act  only  gives  the  assignees 
of  the  bankrupt  power  to  appropriate  goods  in  his  possession.  But  the 
same  learned  *Judge  says,  that  "if  the  man  be  reputed  owner  of  r^-,o(^-i 
the  goods,  and  appear  to  have  the  order  and  disjjosition  of  them,  he  L  "^  J 
must  be  understood  to  have  taken  upon  himsalf  the  sale,  alteration,  and 
disposition  within  the  meaning  of  the  statute."  Neither  could  it  be  the 
meaning  of  the  statute  that  the  bankrupt  should  be  the  true  owner  of  the 
goods,  because,  as  Lord  Ilardwicke  said  iu  Ttyall  v.  ltolle,(e)  the  Leoisla- 
lure  has  explained  its  sense  by  putting  the  words  true  oionerm  opposition  to 
the  reputed  owner.  iSTor  could  it  mean  that  the  bankrupt  should  have  the 
power  of  sale,  Sfc.  by  the  consev,t  of  tlie  true  owner  ;  for  then  his  soUino-  or 
otherwise  disposing  of  them   would   be   no   breach  of  the   private  contract 


{a-\   3  Term  Rop.  d2.  (/;)  1  Atk.  165. 

(c)  Covvp.  232.  (d)   1  Bus.  &  Pull.  87.  (e;  1  Atk.  183. 
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between  tliora.  In  every  case  where  any  question  can  arise,  the  reputed 
ownership  of  the  bankrupt  must  be  limited,  as  between  him  and  the  true 
owner,  by  some  secret  stipuhitiou  abridging  the  general  right  of  disposition  : 
and  it  was  the  very  object  of  the  act  to  prevent  the  operation  of  such  secret 
engagements,  which  enabled  traders  to  obtain  a  false  credit  by  means  of  the 
apparent  or  reputed  ownership  which  their  visible  possession  of  the  goods 
of  others  gave  them.  It  is  no  question  therefore  in  these  cases  what 
is  the  real  contract  in  the  deed  ;  for  that  could  not  be  known  at  the 
time  to  third  persons  who  are  dealing  with  the  trader.  The  only  question 
which  can  be  made,  consistently  with  the  words  and  object  of  the 
statute,  is,  whether  the  trader  in  possession  at  the  time  of  his  bank- 
ruptcy had  the  apparent  order  and  disposition  of  the  goods  ?  If  to 
the  eye  of  the  world  he  appeared  to  be  the  owner  of  thera,  or  was, 
as  the  statute  calls  him,  the  rijndcd  otcner,  the  case  is  within  the  sta- 
tute :  though  in  truth  there  was  a  secret  conve\'ance  or  agreement  by  which 
the  property  was  made  over  or  secured  to  another.  This,  as  was  said  by 
Buller,  J.,  in  Walker  v.  Burnell,(a)  must  always  be  more  a  question  of  fact 
than  of  law.  When  the  fact  of  the  reputed  ownership  is  clearly  ascertained, 
the  law  follows  of  course.  Every  man,  says  Eyre,  C.  J.,  in  Lingham  v. 
Biggs, (i)  who  can  be  said  to  be  the  reputed  owner,  has  incidentally  the 
order  and  disposition  of  goods  :  and  if  he  be  reputed  owner,  and  appear  to 
have  the  order  and  disposition  of  them,  he  must  be  understood  to  have  taken 
iqj07i  It ims^e//  the  sale,  order,  and  dii'positlon,  within  the  meaning  of  the  stat- 
ute. And  if  the  real  owner  do  not  take  such  means  as  may  be  iu  his 
r*iQ-'"i  P'^'^^'*^''  *to  prevent  the  public  being  imposed  upon  by  such  false 
L  '  J  appearance,  that  is  the  very  mischief  meant  to  be  remedied  by  the 
act;  and  the  bankrupt  must  betaken  to  have  the  possession,  order,  and 
disposition  of  the  goods  by  consent  of  the  owner :  and  the  being  in  pos,ses- 
sion  under  such  circumstances,  from  whence  the  order  and  disposition  of 
the  goods  may  be  reasonably  inferred,  makes  the  reputed  ownership.  Now 
here  every  circumstance  of  notoriety  tended  to  show  that  the  bankrupts 
were  the  true  owners  of  the  goods,  whether  considering  the  possession  before 
the  indenture  of  the  30tli  of  March,  the  time  and  circumstances  under 
which  the  bankrupts  took  possession  under  that  deed,  the  avowed  purpose 
for  which  it  was  made,  or  the  continued  possession  and  apparent  ownership 
of  the  bankrupts  after  the  transfer  in  the  same  manner  as  before.  William 
Horn,  one  of  the  bankrupts,  had  been  in  partnership  with  John  Horn,  the 
testator,  before  the  transfer;  they  carried  on  business  jointly  upon  the  same 
premises,  and  had  a  joint  use  of  the  vats,  stills,  &c.,  and  to  the  eye  of  the 
world  at  least  the  property  belonged  to  the  partnership,  however  it  might  be 
as  between  themselves.  Kd.  Jackson  had  also  an  interest  witli  John  Horn 
in  the  lease.  The  business  was  a  losing  concern;  and  John  Horn  wishing 
to  get  out  of  it,  appeared  to  the  world  to  withdraw  himself  from  it;  and 
Wm.  Horn  appeared  to  continue  in  possession  of  the  premises  and  of  (he 
vats,  stills,  and  utensils  for  carrying  on  the  business,  together  with  Rd. 
Jackson,  and  to  exercise  the  same  acts  of  ownership  as  he  had  done  before 

{a:   DuutI.  317,  and  vide   thi^3   noticed  by  Eyre,  C  J.,  in   Lingham  v.  Biggs,   I  Bos.  & 

Pull.  8:k 
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when  in  partnership  with  John  Horn.  But  in  fact  John  Horn  had  secretly 
conveyed  this  property  to  Wm.  Horn  and  Rd.  Jackson,  saddled  with  the 
annuity  to  himself  and  his  wife,  which  was  likely  to  ruin  the  trade  more 
rapidly  than  before.  But  there  was  no  notice  of  the  change  to  other  persons 
dealing  with  the  partnership;  the  deed  was  kept  secret  from  them;  the  object 
of  all  the  parties  being,  that  the  trade  might  be  carried  on  by  the  existing 
partners  with  the  same  apparent  capital  as  the  old  firm,  and  that  the  credit 
of  the  new  partnership  might  not  be  lessened  by  the  general  knowledge  of 
the  fact,  that  the  goods  in  question  were  not  their  property.  The  secrecy 
of  the  transfer  were  as  much  for  the  benefit  of  John  Horn  as  of  the  continu- 
ing partners ;  for  if  their  credit  were  shaken,  they  would  be  less  able  to  pay 
*tlie  stipulated  annuity.  In  fact  the  bankrupts  did  gain  a  false  credit  ^^^100-1 
by  the  possession  of  the  goods  in  question.  There  is  no  fact  of  L  J 
notoriety  to  resist  the  conclusion  that  these  were  the  goods  of  the  bankrupts; 
and  the  only  fact  relied  on  to  show  that  the  property  was  not  theirs  is  the 
secret  indenture  of  the  20th  of  March,  1801,  by  which  a  prior  claim  on  the 
goods  was  secured  to  John  Horn  ;  but  such  a  secret  transfer  is  of  the  very 
species  of  fraud  which  the  statute  meant  to  guard  against.  The  case  of 
Bryson  v.  Wylie^a)  cannot  be  distinguished  from  this  in  principle.  The 
bankrupt  there  had  the  possession  of  the  dyer's  plant,  but  he  had  not  paid 
for  it :  he  therefore  agreed  to  assign  it  to  the  creditor,  and  to  take  it  again 
on  lease  from  him.  There  was  no  mala  fides  or  fraud  in  the  transaction  as 
between  those  two;  and  if  the  interest  of  no  other  person  had  been  con- 
cerned it  was  only  just  and  reasonable  that  the  creditor  should  have  had  his 
security  :  yet  that  was  avoided  by  the  operation  of  the  statute,  as  fraudulent 
in  law  against  the  creditors  in  general.  The  case  of  Darby  v.  Smith^i)  is 
strong  to  the  same  point.  The  case  of  Walker  v.  Burnell(r)  turned  as  it 
seems  on  the  notoriety  of  the  goods  which  were  left  in  the  bankrupt's  pos- 
session continuing  the  property  of  the  assignees  under  the  first  commission  : 
but  that  is  a  very  doubtful  case.  The  honesty  of  the  intent  of  the  true 
owner  cannot  be  sufficient  to  protect  the  goods ;  for  according  to  the  report 
of  Copeman  v.  Gallant,  in  7  Vin.  Abr.  89,  Lord  Cowper  said,  "If  posses- 
sion and  disposition  be  given  to  a  person  who  becomes  bankrupt  thowjli  no 
intent  of  fraud  appear ;  yet,  if  it  give  false  credit,  there  is  the  same  incon- 
venience as  if  fraud  were  intended,  &c. ;  and  it  matters  not  whether  it  were 
by  fraud,  or  only  by  neglect,  or  out  of  a  humour."  And  this  was  admitted 
in  Bucknall  v.  iloyston(f?)  in  the  case  of  a  bankruptcy. 

In  the  course  of  the  argument,  Grose,  J.,  asked  whether  there  were  any 
usage  in  the  trade  for  distillers  to  hire  or  lease  vats,  stills,  &c.,  with  their 
premises?  To  which  it  was  answered  by  the  defendant's  counsel,  that  no 
such  usage  appeared ;  and  unless  it  were  expressly  found  by  the  ease,  the 
presumption  would  be,  that  things  necessary  to  carry  on  the  trade  were  pro- 
vided by  the  traders  themselves :  and  that  the  possession  of  such  things, 
which  were  of  great  value,  must  naturally  give  more  credit  to  the  p-j-ioQ-i 
distillers  than  *the  mere  view  of  the  spirits  distilled,  which  often  L  ^ 
belonged  to  others.  Lcrd  EUenborough,  C.  J.,  also  observed  at  the  condu- 
ce) Hil.  24  Geo.  3,  B.  R.  cit^d  in  1  Bos.  &  Pull.  83. 
(6)  8  Term  Rep.  82.  (s)  Dougl.  317. 

((Z)  Free,  in  Ciian.  287. 
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sion  of  the  argument,  that  nothing  had  been  said  with  respect  to  the  distinc- 
tion between  such  of  the  vats  and  stills  as  were  aifixed  to  the  freehold,  and 
those  that  were  moveable,  and  would  be  the  subject  of  trover;  between 
which,  he  said,  the  court  thought  that  there  was  a  material  distinction  •  the 
words  of  the  statute  of  James  being  goods  and  chattels.  And  upon  asking 
The  Attorney-General  whether  he  meant  to  insist  upon  the  right  of  the 
assignees  to  such  of  the  articles  as  were  affixed  to  the  freehold  and  referring 
him  to  llyall  v.  Rnlle,  and  being  answered  in  the  negative,  his  Lordship 
said,  that  if  the  rest  of  the  court  agreed  with  him  in  opinion  as  to  the  right 
of  the  assignees  to  such  of  the  articles  as  properly  fell  under  the  denomina- 
tion of  goods  and  chattels,  it  would  be  better  to  leave  it  to  a  referee  to 
ascertain  out  of  court  the  difference  of  the  value  for  which  the  verdict  should 
be  entered. 

Lord  EUenhorovgli,  C.  J.,  then  proceeded. — The  true  object  of  the  sta- 
tute 21  Jac.  1,  c.  19,  s.  10  and  11,  was  to  make  the  rejmted  ownership  of 
goods  and  chattels  in  the  possession  of  the  bankrupts,  at  the  time  of  their 
bankruptcy,  the  real  ownership  of  such  goods  and  chattels,  and  to  subject 
them  to  all  the  debts  of  the  bankrupt;  considering  that  such  reputed  owner- 
ship would  draw  after  it  the  real  sale,  order,  alteration,  and  disposition  of 
the  goods.  The  stills,  it  appears,  were  fixed  to  the  freehold;  and  as  such, 
we  think,  would  not  pass  to  his  bankrupt's  assignees  under  the  description 
of  goods  and  chattels  in  the  statute.  But  as  to  the  vats  and  utensils,  there 
is  nothing  in  the  case  to  rebut  the  reputed  ownership  following  the  posses- 
sion of  the  bankrupts  after  the  dissolution  of  the  old  firm,  when  the  busi- 
ness was  continued  to  be  carried  on  by  the  bankrupts  alone,  in  the  same 
manner  as  it  followed  the  possession  of  the  antecedent  partnership  when  the 
trade  was  carried  on  by  John,  Robt.,  and  Wm.  Horn.  Before  the  deed  of 
the  20th  of  March,  1801,  though  John  Horn  might  have  had  a  priority  of 
claim  to  the  stills,  vats,  and  utensils,  as  between  him  and  his  partners;  yet 
to  the  eye  of  the  world  the  apparent  ownership  of  them  was  in  the  partners, 
John,  Robert,  and  William  Horn.  After  the  deed  John  demised  these 
r*lim  ^^^^"S^  ^^  Wm.  Horn  and  Rd.  Jackson,  who  continued  to  carry  *on 
*-  J  the  trade  after  he  had  retired  from  it,  finding  it  to  be  a  losing  con- 
cern; and  instead  of  reserving  a  rent,  he  reserved  an  annuity  payable  to 
himself  and  his  wife  and  the  survivor  of  them,  with  a  liberty  to  the  new 
partners  to  purchase  these  articles  on  the  death  of  such  survivor.  Under 
this  agreement  Wm.  Horn  and  Richard  Jackson  continued  in  possession  of 
the  property,  carrying  on  the  trade  in  the  same  manner  as  was  done  before; 
and  to  the  eye  of  the  world  the  property  of  these  goods  appeared  to  be 
vested  in  them  in  the  same  manner  as  it  appeared  to  be  in  the  former 
partnership.  As  between  the  parties  to  the  contract,  the  new  partners 
could  not,  indeed,  sell,  alter,  order,  or  dispose  of  the  property  but  accord- 
ing to  the  provisions  of  that  deed :  but  as  to  the  world  in  general, 
they  appeared  to  have  the  same  right  of  it  which  the  former  partners 
had.  Had  shey  not  then  the  reputed  ownership  ?  If,  as  in  some 
manufactories,  where  the  engines  necessary  for  carrying  on  the  bvisiness  are 
known  to  be  let  out  to  the  several  manufacturers  employed  upon  them,  there 
had  been  a  known  usage  in  this  trade  for  distillers  to  rent  or  hire  the  vats 
and  other  articles  used  by  them  for  the  purpose  of  distilling,  the  possession 
and  use  of  such  articles  would  not  in  such  a  case  have  carried  the  reputed 
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ownership.     But  in  the  absence  of  such  a  usage,  there  is  nothing  stated  in 
the  case  which  qualifies  the  reputed  ownership  arising  out  of  the  possession 
and  use  of  the  things  in  their  trade.    The  world  would  naturally  give  credit 
to  the  traders  on   their  reputed  property;  and  the  person  who  permitted 
them  to  hold  out  to  the  world  the  appearance  of  their  being  the  real  owners 
ought  to  be  answerable  for  the  consequences,  and  was  so  intended  to  be  by 
the  statute.     For  some  time  it  was  vexata  quosstio  whether  the  preamble 
controlled  the  enacting  words,  so  as  to  confine  the  operation  of  the  statute  to 
cases  where  the  bankrupt  was  the  original  owner  of  the  property  conveyed 
by  him  to  the  particular  creditor;  but  the  enacting  words  have  been  long 
held  not  be  so  controlled.     Here,  in  fact,  the  bankrupts  were  only  lessees 
of  these  goods ;  but  that  was  a  secret  known  only  to  the  parties  themselves  ; 
and  nothing  appeared  to  teach  the  world  that  the  bankrupts  could  not  bind 
the  property  to  the  full  extent  of  it.  This  is  a  case  then  which  comes  within 
the  fair  construction  of  the  enacting  words.      The  case  of  Bryson  v.  r:!,-]  4-1-1 
*Wylie  bears  strongly  on  the  present;  for  that  was  not  the  case  of  L 
a  mortgagor  keeping  posssesion  of  goods,  as  might  be  supposed  from  the 
note  of  what  was  said  by  Lord  Mansfield :  but  the  plaintiff,  who  was  the 
original  owner  of  the  plant,  finding  that  Simpson,  to  whom  he  had  sold  it 
on  the  security  of  two  promissory  notes,  was  not  able  to  pay  the  notes  when 
due,  agreed  to  take  back  the  plant  and  give  up  the  notes,  and  to  let  the 
plant  to  Simpson  at  a  rent :  under  which  agreement  Simpson  continued  in 
possession  of  it  up  to  the  time  of  his  bankruptcy.     Mr.  Justice  Buller  there 
distinguished  the  case  from  that  of  a  banker  or  factor  who  by  the  course  of 
trade  must  have  the  goods  of  other  people  in  his  possession  ;  and  therefore 
it  did  not  hold  out  a  false  credit  to  the  world.      He  meant  therefore  to  say, 
that  where  the  possession  did  hold  out  a  false  credit  to  the  world,  there  the 
statute,  would  follow  it,  and  attach   upon  the  goods.     And  the   cases  of 
Mace  V.  Cadell,  and  Lingham  v.  Biggs,  are  authorities  to  the  same  purpose. 
The  principle  to  be  deduced  from  all  of  them  is,  that  where  the  reputed 
ownership  of  the  goods  in  the  trader  is  permitted  to  be  held  out  to  the 
world,  it  shall,  with  respect  to  the  world,  be  considered  as  the  real  owner- 
ship.    I  do  not  enter  into  the  question,  whether  the  bankrupt's  possession 
were  consistent  with  the  deed ;  because  that  would  only  apply  to  the  time 
after  which  the  plaintiff  might  have  re-entered  for  non-payment  of  the  an- 
nuity.     Her  not  doing  so  might,  perhaps,  be  argued  as  more  distinctly 
showing  her  intention  to  exhibit  the  apparent  ownership  of  the  bankrupts 
to  the  world  :  but  I  lay  no  stress  on  it;  for  in  my  view  of  the  c'ase,  however 
consistent  their  possession  might  have  been  with  the  deed,  it  would  only 
have  shown  that  the  deed  itself  was  the  fraud  which  the  statute  meant  to 
guard  against.     The  principle  is,  that  in  all  cases  where,  by  the  consent  and 
permission  of  the  true  owner  of  goods,  a  trader  in  possession  has  the  appa- 
rent ownership,  and  incidental  to  that  the  order  and  disposition  of  them ; 
and  no  other  circumstance  appears  to  control  such  apparent  ownership,  and 
show  that  the  trader  was  not  the  real  owner  ;  the  true  owner  permitting  the 
trader  to  exhibit  this  appearance  does  it  at  his  peril. 

Grose,  J. — The  case  of  Mace  v.  Cadell  has  put  a  construction  upon  the  sta- 
tute, which  has  ever  since  settled,  that  *where  the  real  owner  of  r*i40"i 
goods  suffers  a  trader  to  have  the  reputed  ownership,  so  as  to  have  L 
the  apparent  order  and  disposition  of  them,  and  the  trader  becomes  bank- 
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rupt,  the  statute  gives  the  property  to  the  assignees  for  the  benefit  of  the 
creditors.  I  only  doubted  whether  the  stills  which  were  fixed  to  the  free- 
hold would  pass  under  this  statute  ;  but  it  is  now  agreed  that  they  do  not. 
But  with  respect  to  the  other  articles,  it  is  impossible  to  distinguish  this 
case  in  principle  from  the  current  of  those  which  have  been  decided,  which 
have  gone  upon  the  ground,  that  where  the  real  owner  enables  a  trader  to 
acquire  credit  by  having  the  possession,  and  apparent  order  and  disposition 
of  goods  with  respect  to  the  world,  he  does  in  eflfect  permit  such  trader  to 
take  upon  himself,  and  he  has  with  respect  to  the  world,  the  apparent  sale, 
alteration,  and  disposition  of  the  goods,  within  the  meaning  of  the  statute. 

Laicrence,  J. — The  question  in  these  cases,  as  was  observed  by  Mr.  Jus- 
tice Buller  in  Walker  v.  Burnell,  is  rather  a  question  of  fact  than  of  law. 
And  therefore  it  seems  more  proper  in  such  cases  to  leave  it  to  the  jury  to 
say  whether,  under  the  circumstances,  the  bankrupt  had  the  reputed  owner- 
ship of  the  goods  at  the  time  ;  for  if  the  true  owner  sufiFer  a  trader  to  have 
the  reputed  ownership  of  goods  left  in  his  possession,  and  become  bankrupt, 
the  statute  says  that  the  property  shall  go  to  his  assignees.  In  this  case 
therefore  we  are  rather  called  upon  to  consider,  as  upon  a  motion  for  a  new 
trial,  what  conclusion  a  jury  should  have  drawn  from  this  evidence,  than  to 
consider  a  dry  question  of  law.  The  facts  stated  are,  that  one  partner  upon 
retiring  from  business  leases  to  others  who  continue  it  (one  of  whom  had 
been  in  partnership  with  him  before),  certain  stills,  vats,  and  utensils  pro- 
per for  carrying  on  the  business,  and  which  had  been  used  by  the  former 
partners.  The  new  partners  become,  in  consequence,  to  the  world  the  ap- 
parent owners  of  the  property.  It  may  happen  from  the  course  of  certain 
trades,  that  masses  of  machinery  are  let  out  by  the  owners  to  the  mechanics 
engaged  in  them,  and  the  notoriety  of  such  a  usage  in  the  trade  may  rebut 
the  presumption  of  ownership  which  would  otherwise  arise  from  the  posses- 
sion ;  but  in  general  the  possession  of  utensils  of  trade  must  be  taken  to  be 
w-M-iio-,  by  the  owners  of  them.  And  I  agree,  that  nothing  turns  upon  the 
L  J  question  whether  or  not  the  *possession  of  the  bankrupts  in  this  case 
were  consistent  with  the  deed  under  which  they  claimed  from  John  Horn : 
for  the  very  object  of  the  statute  was  to  prevent  the  true  owner  from  enabling 
another  to  hold  himself  out  to  the  world  as  such,  and  thereby  gain  a  false 
credit:  and  this  being  a  secret  deed,  the  world  could  know  nothing  of  its 
contents.  It  was  pressed  in  the  course  of  the  first  argument,  that  the  re- 
puted ownership  mentioned  in  the  statute  must  be  understood  where  there 
was  a  power  of  sale  confided  to  the  bankrupt  by  the  true  owner ;  and  refer- 
ence was  made  to  the  words  of  Lord  Mansfield  in  Mace  v.  Cadell,  that  the 
statute  did  not  extend  to  all  possible  cases  where  one  man  had  another  man's 
goods  in  his  possession,  as  the  case  of  factors,  &c.,  who  have  the  possession 
as  trustees,  &c.,  to  sell  for  the  use  of  their  princi^oal :  "but  the  goods  must 
be  such  as  the  party  sufi'ers  the  trader  to  sell  as  his  own."  But  this  last 
expression  was  evidently  used  in  contradistinction  to  the  case  of  factors,  &e. 
who  sold  for  other  persons  and  not  for  themselves.  And  he  could  not  have 
meant  to  lay  it  down  generally  ;  for  that  was  not  the  case  of  a  sale ;  but 
the  facts  there  were,  that  the  owner  let  the  bankrupt  into  her  house,  where 
he  passed  as  her  husband  :  but  she  never  gave  him  the  power  of  selling  the 
goods,  and  he  never  had  sold  them  :  yet  by  treating  him  as  her  husband  she 
had  given  him  the  reputation  of  being  the  owner  of  the  goods;  which  was 
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held  to  bring  the  case  within  the  statute.  As  to  the  ease  of  Bryson  v.  Wylie, 
on  which  my  lord  has  observed,  Lord  Mansfield  certainly  considered  the 
whole  as  a  trick  and  contrivance  to  evade  the  statute  :  and  what  was  said  by 
Mr.  Justice  Buller  goes  the  whole  length  of  our  opinion  in  this  case ;  that 
a  factor,  who  must  in  the  course  of  his  business  have  other  persons'  goods 
in  his  possession,  docs  not  thereby  gain  a  false  credit;  but  that  where  the 
conduct  of  the  true  owner  enables  another  in  whose  hands  the  goods  are, 
to  hold  out  to  the  world  the  reputation  of  ownership,  he  thereby  gives  that 
other  a  false  credit  to  the  extent  of  the  property  so  confided  ;  for  which  the 
statute  meant  to  make  him  responsible.  It  is  often  a  question  of  fact,  whe- 
ther the  possession  of  goods  do  hold  out  a  reputed  ownership  in  the  pos- 
sessor, as  in  the  case  of  furniture  in  lodgings.  In  the  present  case  the  opi- 
nion which  we  have  formed  from  the  facts  stated  by  will  make  it  i-^i  i  <-i 
necessary  to  inquire  which  of  *these  articles  ai-e  fixtures,  and  which  L  J 
are  not :  and  for  the  value  of  the  fixtures  when  ascertained,  and  beyond 
that,  for  the  damage  which  may  have  been  done  to  the  house  in  removing 
the  fixtures,  the  plaintiff  will  be  entitled  to  recover. 

Le  Blanc,  J. — The  question  is,  whether  the  bankrupts  having  obtained 
the  reputed  ownership  of  the  moveable  utensils  of  the  trade  by  possession  of 
them  before  and  at  the  time  of  the  bankruptcy,  acquired  the  real  ownership 
by  the  statute  for  the  benefit  of  their  creditors  ?  I  lay  out  of  consideration 
the  question  of  re-entry  of  the  plaintiiF;  for  I  do  not  think  that  it  makes  any 
difference  in  this  case.  This  decision  will  only  be  an  authority  for  a  case 
where  the  bankrupts  were  in  possession  of  utensils  necessary  for  carrying 
on  their  trade  under  a  lease;  and  where  there  was  no  usage  of  the  trade  for 
the  trader  to  have  such  utensils  let  to  him  on  hire.  Wherever  such  a  usage 
of  trade  may  prevail,  the  case  may  deserve  another  consideration.  I  must 
take  it  upon  the  facts  here  disclosed,  that  John  Horn  was  the  owner  of  the 
utensils  in  question  before  the  deed  of  March,  1801;  though  that  fact  is 
very  clumsily  stated  in  the  case  :  the  court,  however,  considers  that  by  some 
means  or  another,  which  do  not  distinctly  appear,  these  utensils  were  the 
property  of  John  Horn  ;  and  he  demised  them  to  the  bankrupts,  who  were 
to  carry  on  the  trade  after  he  withdrew  from  it;  and  without  these  articles 
he  could  not  have  carried  on  the  trade ;  and  there  is  no  usage  in  the  trade 
for  letting  such  utensils.  The  question  then  is,  whether,  under  these  cir- 
cumstances, the  bankrupts  had  the  possession,  order,  and  disposition  of  the 
goods  by  the  consent  of  the  true  owner  ?  I  think  they  had.  For  though 
there  are  many  exceptions,  as  in  the  case  of  factors,  bankers,  and  others 
who  are  known  to  have  the  goods  of  other  persons  in  their  possession;  none 
of  which,  it  is  true,  are  expressly  excepted  in  the  statute ;  yet  the  ground 
of  all  the  exceptions  has  been,  that  the  possession  of  such  and  such  descrip- 
tions of  persons  did  not  carry  to  the  understanding  of  the  world  the  reputed 
ownership.  The  same  rule  might  extend  to  furniture  let  with  a  house,  and 
perhaps  even  to  furniture  let  without  the  house  to  be  used  there,  where  such 
lettings  were  usual ;  and,  by  a  parity  of  reason,  to  utensils  of  trade  usually 
let  to  the  traders;  because  ^possession  in  such  cases  would  not  i-^-i^ic-] 
carry  the  reputed  ownership  of  the  property,  and  would  not  impose  L  -^ 
on  the  woi'ld  a  false  appearance  of  property  in  the  possessor. 

The  verdict  to  be  entered  for  the  plaintiff  for  the  value  of 
fixtures  only,  and  the  damage  done  in  removing  them. 
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One  of  the  points  decided  in  this  case, 
viz.  that  Jixtures,  such  as  the  stills  in 
the  te.xt,  are  not  "  goods  and  ciiattels,' 
within  the  meaning  of  the  Bankrupt 
Act,  so  as  to  pass  to  the  assignees  as 
goods  in  the  ordering  or  disposition  of 
tiie  bankrupt,  has  been  affirmed  in  seve- 
ral subsequent  cases.  In  Clarke  v. 
Crownshaw,  3  B.  &.  Adol.  804,  the  deci- 
sion of  the  court  was  expressly  founded 
on  the  authority  of  Horn  v.  Baker.  In 
Coombes  v.  Beaumont,  5  B.  &  Ad.  72, 
it  was  held,  that  a  steam-engine  affixed 
to  the  freeiiold  for  the  purpose  of  work- 
ing a  colliery,  and  to  be  used  by  the 
tenant  during  his  term,  the  property 
remaining  in  the  landlord,  would  not 
pass  to  the  tenant's  assignees.  "The 
steam-engine,"  said  Parke,  J,,  "if  affix- 
ed to  the  freehold,  clearly  does  not  pass 
to  the  assignees,  because  it  does  not 
come  within  the  description  of  'goods 
and  chattels,'  in  6  G,  4,  c.  16,  s.  72. 
This  was  determined  in  the  case  of  Horn 
V.  Baker,  and,  since  that  case,  as  far  as 
iny  experience  goes,  I  never  knew  that 
any  distinction  was  made  between  such 
fixtures  as  would  be  removeable  between 
landlord  and  tenant,  and  such  as  would 
not."  In  Boydell  v.  M'Michael,  1  C. 
M.  &  R.  177,  the  same  doctrine  was 
again  affirmed  and  acted  upon  by  the 
Court  of  Exchequer.  In  that  case,  a 
tenant  for  years,  who  had  taken  the  fix- 
lures  at  a  valuation  from  his  landlord, 
mortgaged  the  term  and  fixtures,  and 
afterwards  became  bankrupt :  they  were 
held  not  to  pass  to  his  assignees.  "The 
real  nature  of  the  tenant's  interest," 
said  Parke,  E.,  "in  this  case  is,  that  he 
had  a  right  to  remove  the  fixtures  dur- 
ing the  term ;  that  interest  has  been 
held  sufficient  to  enable  the  sheriff  to 
seize  them  under  a  fi.  fa. ;  but  Horn  v. 
Baker  decides  that  they  are  not '  goods 
and  chattels'  within  the  meaning  of  the 
clause  as  to  the  order  and  disposition  of 
the  bankrupt.  The  reason  of  this  is, 
that  with  regard  to  real  property,  the 
possession  is  considered  as  nothing,  but 
the  title  only  is  looked  to.^'  In  Hallen  v. 
Runder,  1  C.  M.  &  R.  76G,  cited  in  the 
beginning  of  the  last  note,  the  court 
thought  that  fixtures  could  not  properly 
be  denominated  goods  in  an  indebitatus 
count,  though  their  value  might  be  reco- 
vered in  a  count  for  fixtures  bargained  and 
sold.  And  in  Rlinshall  v,  Lloyd,  2  Mee. 
&,  Welsh.  459,  Parke,  B.,  said,  "I  assent 
to  the  doctrine  laid  down  in  Coombes  v. 
Beaumont,  and  Boydell  v.  M'Michael, 


that  such  fixtures  are  not  goods  and 
chattels  within  the  meaning  of  the 
bankrupt  law,  though  they  are  goods 
and  chattels  when  made  such  by  the 
tenant's  severance,  or  for  the  benefit  of 
execution  creditors."  In  Trappes  v. 
Harter,  3Tyrwh.  602,  (which  is  said  by 
Parke,  B.,  in  Minshall  v.  Lloyd,  2  M.  & 
\V.  456,  to  have  been  doubted,)  trading 
fixtures  were  held  to  pass  to  the  as- 
signees of  certain  bankrupts,  as  part  of 
their  property,  and  the  assignees  having 
severed  and  removed  them,  it  was  held 
that  a  mortgagee  of  the  premises  (the 
mortgage-deed  having  been  decided  by 
the  court  not  to  convey  these  fixtures) 
could  not  maintain  case  against  them 
for  injury  to  his  reversion.  This  deci- 
sion, it  will  be  seen,  is  not  at  all  at  va- 
riance with  Horn  v.  Baker.  Undoubt- 
edly if  the  fixtures  did  not  pass  by  the 
mortgage-deed,  the  assignees  would 
take  them ;  and  whether  as  personal  es- 
tate or  not  seems  immaterial.  [See  the 
note  at  the  end  of  the  report  of  Trappes 
V.  Harter,  2  C.  &  M.  183;  and  Pun  v. 
Grazebrook,  3  M.  &  G.  805  ] 

The  case  of  Horn  v.  Baker,  is  a  use- 
ful one,  on  account  of  the  light  thrown 
by  the  discussion  in  it  on  the  construc- 
tion of  the  reputed  ownership  clause  in 
the  ^Bankrupt  Act.  At  the  lime  r*i4c-] 
of  the  decision  in  the  principal  '■  ^ 
case,  that  subject  was  governed  by  21 
Jac.  1,  c.  19,  ss.  10  Sl  11,  which  were  at 
first  so  little  acted  upon,  that  no  case 
occurred  in  which  their  operation  was 
discussed  for  upwards  of  a  century.  The 
former  of  these  two  sections  is  a  mere 
recital  made  by  a  misprint  into  a  sepa- 
rate section,  and  gave  rise  to  some 
doubt,  in  consequence  of  its  being  nar- 
rower than  the  enactment,  so  that  it  ap- 
parently applied  only  to  property  which 
had  once  been  the  bankrupt's;  and  it 
was  for  some  time  thought,  that  such 
property  only  was  included  in  the 
eleventh  section,  an  idea  which  the 
analogy  to  the  statutes  respecting 
fraudulent  conveyances  appeared  to 
countenance.  These  doubts,  however, 
were  removed  by  Mace  v.  Cadell,  Cowp. 
282  ;  and  the  obnoxious  recital  is  omit- 
ted in  6  G.  4,  c.  16,  s.  72,  by  which  the 
subject  is  now  governed.  That  section 
is  almost  identical  in  form,  and  identical 
in  meaning,  with  the  enactment  of 
James,  all  the  decisions  upon  which  are 
consequently  authorities  on  its  construc- 
tion. It  contains  indeed  a  new  clause 
in  favour  of  mortgages  and  assignments 
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of  ships  duly  registered   according   to 
the  Ship  Registry  Act. 

Although  fixtures,  as  we  have  seen, 
are  not  within  the  meaning  of  this 
clause,  all  personal  chattels  fall  within 
it.  Ships,  Stephens  v.  Sole,  1  Ves.  3.52; 
Atkinson  v.  Mailing,  2  T.  R.  462;  [Hay 
V.  Fairburn,  2  B.  &  A.  193;  Monkhouse 
V.  Hay,  2  B.  &  B.  120;  unless  trans- 
ferred, and  such  transfer  registered  be- 
fore an  act  of  bankruptcy,  8  &  9  Vic.  c. 
89,  S3.  34,  37,  3S,  46 ;  see  Boyson  v. 
Gibson,  4  C.  B.  121.  Furniture,  Ling- 
ham  V.  Biggs,  1  B.  &  P.  82:  Utensils 
of  trade,  Lingard  v.  Messiter,  1  B.  &  C. 
308  (except,  perhaps,  when,  as  hinted  in 
the  principal  case,  there  is  a  usage  to 
demise  them  to  the  trader :)  Stock,  Ex 
parte  Richardson,  Buck.  480:  Bills, 
Hornblower  V.  Proud,  2  B.  &A.  327: 
Policies,  Faulkner  v.  Case,  3  Bro.  C.  C. 
125:  [Annuities,  Exp.  Smyth,  3  Alon. 
D.  &  De  Gex,  637 :  Freight  of  a  ship, 
Leslie  v.  Guthrie,  1  N.  C.  697:  Bonds, 
llyail  V.  RoUe,  1  Ves.  348:  Promissory 
notes  not  negotiable,  Belcher  v.  Camp- 


bell, 8  Q.  B.  1  ;]  and  other  chases  in 
action;  see  Dean  v.  James,  1  Nev.  & 
Mann.  393;  Ex-  parte  Monro,  Buck.  300; 
sed  vide  Gibson  v.  Overbury,  7  M  «Si  W. 
5^5:  Shares  in  a  Company,  Nelson  v. 
London  Ass.  Co.,  2  S.  &,  S.  292;  or  in 
a  newspaper,  Longman  v.  Tripp,  3  N. 
R.  67,  with  all  of  them,  if  in  the  pos- 
session, ordering,  or  disposition  of  the 
bankrupt,  as  reputed  owner,  witii  the 
consent  of  the  true  owner,  at  the  time 
of  his  bankruptcy,  pass  to  his  assignees, 
by  virtue  of  6  G.  4,  s.  16,  c.  72.  [In 
Gibson  v.  Overbury,  supra,  a  difftinctioii 
was  drawn  between  the  actual  paper,  or 
other  material  on  which  a  contract  is 
written,  and  the  benefit  of  the  contiact 
itself,  and  in  that  case  a  pledge  was 
holden  sufficient  to  pass  the  paper  on 
which  a  policy  of  insurance  was  writ- 
ten, although,  for  want  of  notice  to  liie 
office,  the  right  to  the  money  insured 
remained  in  the  assignees  of  the  bmk- 
rupt.  See  also  Belcher  v.  Campbell, 
supra.] 
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EASTER.— 44  GEO.  3. 


[REPORTED    5    EAST,    10.] 

No  person  can,  by  the  Statute  of  Frauds,  be  charged  upon  any  promise  to  pay  the 
debt  of  another^  unless  the  agreement  upon  which  the  action  is  brought,  or 
some  note  or  memorandum  thereof,  be  in  writing ;  by  which  word  agreement 
must  be  understood  the  consideration  for  the  promise  as  well  as  the  promise 
itself.  And  therefore  where  one  promised  in  writing  to  pay  the  debt  of  a 
third  person,  without  stating  on  what  consideration  ;  it  was  holden  that  parol 
evidence  of  the  consideration  was  inadmissible  by  the  Statute  of  Frauds;  and 
consequently,  such  promise  appearing  to  be  without  consideration  upon  the 
face  of  the  written  engagement,  it  was  nudum  pactum,  and  gave  no  cause  of 
action. 


The  plaintiffs  declared  that  at  the  time  of  making  the  promise  after  men- 
tioned they  were  the  indorsees  and  holders  of  a  bill  of  exchange,  dated  the 
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14tli  February,  1803,  drawn  by  one  W.  Gore  upon  and  accepted  by  one  J. 
Hall,  whereby  Gore  requested  Hall,  seventy  days  after  date,  to  pay  to  his, 
Gore's  order,  56/.  16s.  (jd. ;  which  bill  of  exchange  Gore  had  before  then 
indorsed  to  the  plaintiffs,  and  which  sura  in  the  bill  mentioned  was  at  the 
time  of  making  the  promise  by  the  defendant  due  and  unpaid.  And  there- 
upon the  plaintiffs,  before  and  at  the  time  of  making  the  said  promise  by 
the  defendant,  had  retained  one  A.  as  their  attorney  to  sue  Gore  and  Hall 
respectively  for  the  recovery  of  the  said  sum  so  due,  &c.,  whereof  the  defen- 
dant, at  the  time  of  his  promise,  &c.,  had  notice.  And  thereupon,  on  the 
30th  of  April,  1803,  at,  &c.,  in  consideration  of  the  premises,  and  that  the 
plaintiffs,  at  the  instance  of  the  defendant,  would  forbear  to  proceed  for  the  re- 
r*1i8"l  coveryof  thesaid  *56/.  \Q)S.  Qd.,  he,  thedefendant,  undertook  and  pro- 
L  J  mised  the  plaintiffs  to  pay  them,  by  half-past  four  o'clock  on  that  day, 
56/.  and  the  expenses  which  had  then  been  incurred  by  them  07i  the  said  bill. 
The  plaintiffs  then  averred  that  they  did,  within  a  reasonable  time  after  the 
defendant's  promise,  stay  all  proceedings  for  the  recovery  of  the  said  debt, 
and  have  hitherto  forborne  to  proceed  for  the  recovery  thereof;  and  that 
the  expenses  by  them  incurred  on  the  said  bill  at  the  time  of  making  the 
promise  by  the  defendant,  and  in  respect  of  their  having  so  retained  the 
said  A.,  and  on  account  of  his  having,  before  the  defendant's  said  promise, 
drawn  and  engrossed  certain  writs  called  special  capias,  against  Gore  and 
Hall  respectively  on  the  said  bill,  amounted  to  20/.,  of  which  the  defendant 
had  notice;  yet  the  defendant  did  not,  at  half-past  four  o'clock  on  that  day, 
&c.,  nor  at  any  time  before  or  since,  pay  the  said  sum  of  56/.  and  the  said 
expenses  incurred,  &c.  There  was  another  special  count,  charging  that  the 
reasonable  expenses  incurred  on  the  bill  were  so  much,  which  the  defendant 
had  refused  to  pay.     And  the  common  money  counts. 

In  support  of  the  undertaking  laid  in  the  declaration,  the  plaintiffs,  at  the 
trial  at  Guildhall,  produced  the  written  engagement  signed  by  the  defend- 
ant, which  was  in  these  words  :  "  Messrs.  Wain  and  Co.,  I  will  engage  to 
pay  you,  by  half-past  four  this  day,  fifty-six  pounds  and  expenses  on  bill 
that  amount  on  Hall.  (Signed)  Jno.  Warlters  (and  dated).  No.  2,  Corn- 
hill,  April  30th,  1803."  Whereupon  it  was  objected,  on  the  part  of  the 
defendant,  that  though  the  promise,  which  was  to  pay  the  debt  of  another, 
were  in  v)ri,tin(j,  as  required  by  the  Statute  of  Frauds,  yet  that  it  did  not 
express  the  consideration  of  the  defendant's  promise,  which  was  also  required 
by  the  statute  to  be  in  writing;  and  that  this  omission  could  not  be  sup- 
plied by  parol  evidence  (^which  the  plaintiffs  proposed  to  call  in  order  to 
explain  the  occasion  and  consideration  of  giving  the  note) ;  and  that  for 
want  of  such  consideration  appearing  upon  the  face  of  the  written  memo- 
randum, it  stood  simply  as  an  engagement  to  pay  the  debt  of  another  without 
any  consideration,  and  was,  therefore,  nudum  pactum  and  void.  And  Lord 
EUenborough,  C.  J.,  upon  view  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s. 
4,  which  avoids  any  special  promise  to  answer  for  the  debt  of  another, 
r*14Q'l  '^^^'^^^  ^^^  ajrecment  upon  *which  the  action  shall  be  brought,  or 
L  -J  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,"  &c.,  thought  that  the  term  agree- 
ment imported  the  substance  at  least  of  the  terms  on  which  both  parties  con- 
sented to  contract,  and  included  the  consideration  moving  to  the  promise,  as 
well  as  the  promise  itself:  and  the  agreement  in  this  sense  not  having  been 
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reduced  to  writing  for  want  of  including  the  consideration  of  the  promise, 
he  thought  it  could  not  be  supplied  by  parol  evidence,  which  it  was  the 
object  of  the  statute  to  exclude;  and  therefore  nonsuited  the  plaintiffs.  A 
rule  nisi  was  obtained  in  the  last  term  for  setting  aside  the  nonsuit  and 
granting  a  new  trial,  on  the  ground  that  the  statute  only  required  the  pro- 
mise or  binding  part  of  the  contract  to  be  in  loriting,  and  that  parol  evidence 
might  be  given  of  the  consideration,  which  did  not  go  to  contradict,  but  to 
explain  and  support  the  written  promise. 

Garrow  and  Laices  showed  cause  against  the  rule. — The  question  is 
simply  this,  Whether  paro?  evidence  can  be  given  of  an  agreement  which  the 
Statute  of  Frauds  avoids,  unless  it  be  in  loriting?  The  words  are,  <'  that 
no  action  shall  be  brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  &c.,  of  another  person,  &c.,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,"  &c.  Now  to  every  agreement  there  must  be  at  least  two  par- 
ties ;  and,  in  order  to  make  it  available  in  law,  there  must  be  some  conside- 
ration for  it ;  which  necessarily  forms  part  of  the  agreement  itself,  being 
that  in  respect  of  which  either  party  consents  to  be  bound.  It  is  no  answer 
to  say  that  the  parol  evidence  offered  of  the  consideration,  namely,  the  for- 
bearance to  sue  Hall,  did  not  go  to  contradict  the  written  promise :  it  is 
enough  that  being  part,  and  a  material  part,  of  the  agreement,  it  was  not 
reduced  to  writing  and  signed  by  the  party  to  be  charged,  as  required  by 
the  statute.  The  effect  of  such  parol  evidence,  if  admitted,  would  be  to 
render  valid  that  which,  so  far  as  appears  by  the  writing  itself,  is  void  in 
law  for  want  of  a  consideration ;  and  this  would  be  letting  in  all  the  dangers 
of  fraud  and  perjury,  which  it  was  the  object  of  the  statute  to  guard  against. 
Upon  the  face  of  the  paper  the  *debt  appears  to  be  the  debt  of  p^,  r ^-. 
another;  and  as  a  mere  promise  to  pay  the  debt  of  another,  without  L 
any  consideration,  would,  before  the  statute,  have  been  void  as  nudum  pac- 
tum at  common  law ;  so  it  is  not  made  good  by  the  statute  without  a  consi- 
deration in  law  for  entering  into  such  an  agreement;  which  agreement,  i.  e. 
the  whole  agreement,  or  some  memorandum  or  note  of  the  whole,  specifying 
the  contracting  parties,  the  consideration,  and  the  promise  must  be  made  in 
writing.  The  consideration  is  an  essential  part  of  every  executory  agreement ; 
and  this  was  altogether  executory,  on  the  part  at  least  of  the  defendant.  If 
the  agreement  had  been  declared  on  as  in  writing,  the  mere  production  of 
the  note  could  not  have  proved  the  consideration  of  forbearance  laid  in  the 
declaration;  and  such  consideration  could  not  have  been  supplied  by  parol 
evidence.  In  Preston  v.  Merceau,(«)  where  the  plaintiff  had  agreed  in 
writing  with  the  defendant's  testator  to  let  him  certain  premises  at  a  certain 
rent ;  parol  evidence  tendered  to  show  that  the  tenant  had  agreed  to  pay  a 
further  sum  for  ground-rent  to  the  ground  landlord,  was  rejected  as  subver- 
sive of  the  Statute  of  Frauds;  although  it  was  there  contended  that  the 
evidence  offered  did  not  go  to  alter  but  to  explain  the  agreement.  So  in 
Gunnis  v.  Erhart,(&)  the  verbal  declaration  of  an  auctioneer,  at  the  time  of 
a  sale,  that  there  was  a  charge  on  the  estate,  was  deemed  inadmissible  to 

(a)  2  Blac.  1249.  (6)  1  H.  Blac.  2b9. 
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contradict  the  printed  conditionSj  wbicli  stated  the  premises  to  be  free  from 
all  incumbrances. 

Erxkine  and  Marry  at,  in  support  of  the  rule,  said  that  the  evidence  ten- 
dered in  the  two  cases  cited  went  not  to  explain  but  to  contradict  the  written 
agreements )  in  the  one  case  to  increase  the  quantum  of  the  rent  specified, 
in  the  other  to  substract  so  much  as  the  charge  amounted  to  from  the  value 
of  the  estate,  which  was  offered  for  f^ale  free  from  incumhrances.  But  here 
the  parol  evidence  went  merely  to  show  on  what  occasion  the  written  agree- 
ment had  been  entered  into :  and  it  is  in  common  practice  to  admit  parol 
evidence  for  such  a  purpose  :  it  is  part  of  the  res  gestce,  and  no  part  of  the 
agreement  itself,  which  must  in  its  nature  be  executory  at  the  time  of  the 
writing  made.  The  foundation  of  the  action  in  this  case  is  not  the  writing, 
but  the  promise  by  the  defendant  to  pay  the  debt  of  Hall.  This,  before 
r«ir-|-|  t'^'^  Statute  of  Frauds,  might  have  been  proved  *wholly  by  oral  tes- 
L  ■'  timony,  but  since  that  statute,  the  promise  can  only  be  evidenced  by 
writing  signed  by  the  party  to  be  charged  therewith,  or  by  some  other  law- 
fully authorised.  It  is  difficult  indeed  to  account  for  the  introduction  of 
the  word  agreement  into  the  latter  part  of  the  clause,  which,  in  its  strict 
sense,  as  compounded  of  ^^ aggregat'io  mentium,  or  the  union  of  two  or  more 
minds  in  a  thing  done  or  to  be  done,"(e)  is  more  properly  applicable  to  the 
other  branches  of  the  clause,  namely,  "  an  agreement  on  consideration  of 
marriage,  or  upon  contract  or  sale  of  lands,  &c.,  or  upon  any  agreement  not 
to  be  performed  within  the  space  of  one  year,  &c.,  than  to  any  special  pro- 
mise by  an  executor  to  answer  damages  out  of  his  own  estate,  or  to  any 
special  promise  to  answer  for  the  debt,  &c.,  of  another."  To  sxxch.  jyromises 
the  word  agreement  can  only  be  considered  applicable  so  far  as  it  is  synony- 
mous to  engagement  or  undertak'Lng,  in  which  sense  it  is  often  used  in  com- 
mon parlance,  and  therefore  means  in  this  respect  the  agreement  or  promise 
to  pay  the  debt  of  another.  Besides,  the  statute  does  not  require  the  ^vhole 
agreement  to  be  set  out  in  form,  but  it  is  sufficient  if  there  be  a  note  or 
meviorandum  of  it  in  writing;  that  is,  so  much  of  the  agreement  as  is 
obligatory  on  "  the  party  to  be  charged  therewith."  In  whatever  form  of 
words,  therefore,  the  promise  is  made,  which  before  the  statute  would  have 
been  evidence  to  bind  the  party  making  it  under  the  circumstances  of  the 
case,  it  will,  if  those  words  are  reduced  into  writing,  still  bind  him  since  the 
statute,  under  the  like  circumstances.  But  in  either  case  the  inducement 
for  making  such  promise,  which  is  part  of  the  res  gestce,^  may  be  evidenced 
by  parol.  Thus,  suppose  a  promise  in  writing  to  pay  the  expenses  attending 
a  certain  bill  drawn  by  another;  parol  evidence  must  necessarily  be  let  in 
to  show  to  what  bill  the  promise  was  meant  to  apply,  and  how  the  expenses 
arose,  and  the  bill  itself  would  be  produced.  And  this  would  be  evidence 
not  to  vary,  but  to  corroborate  the  written  promise.  The  3d,  7th,  and  17th 
sections  of  the  act  all  require  the  signature  of  the  party  to  some  note  in 
writing  in  order  to  charge  him  with  the  several  subject-matters  of  those 
sections.  But  in  all  those  cases  the  party  must  be  charged  on  the  special 
written  agreement ;  but  here  he  is  charged  on  the  promise,  of  which  the 
writing  is  only  evidence.     Yet  the  4th  section  supposes  that  the  party  is  to 

(c)  1  Com.  Dig.  311. 
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*be  cbarged  ujyon  the  agreement,  <' unless  the  agreement  vjion  7v7iich  ^^p.^,, 
such  action  shall  be  brought,"  &c. ;  which  shows  that  agreement  as  L 
there  used  means  no  more  than  undertaking  or  engagement.  And  in  this 
sense  an  agreement  signed  by  one  party  only  on  a  sale  by  auction  was  holdeu 
sufficient  to  charge  him  within  the  Statute  of  Frauds. ((7)  [Lord  Ellenho- 
roiigh,  C.  J.  There  it  was  deemed  sufficient  proof  of  such  agreement  so  as 
charge  ihe  party  signing  it.  He  was  estopped  by  his  signature  from  pro- 
tecting himself  under  the  statute.  But  there  the  consideration  appeared 
in  writing.]  They  then  observed,  that  though  the  objectioa  must  have 
often  before  occurred  in  actions  of  this  sort,  which  were  in  common  practice, 
the  word  agreement  had  never  before  received  such  a  construction  as  appli- 
cable to  this  branch  of  the  clause. 

Lord  Ellenhorovgli,  C.  J.,  after  noticing  the  definition  of  the  word  agree- 
ment by  Lord  C.  B.  Comyns,  who  considered  it  as  a  thing  to  which  there 
must  be  the  assent  of  two  or  more  minds,  and  which,  as  he  says,  ought  to 
be  so  certain  and  complete,  that  each  party  m.ay  have  an  action  upon  it ;  for 
which,  in  addition  to  the  author's  own  authority,  was  cited  that  of  Plowden; 
and  better  (his  Lordship  observed]  could  not  be  cited  : 

In  all  cases  where,  by  long  habitual  construction,  the  words  of  a  statute 
have  not  received  a  peculiar  interpretation,  such  as  they  will  allow  of,  I  am 
alway  inclined  to  give  to  them  their  natural  ordinary  signification.  The 
clause  in  question  in  the  Statute  of  Frauds,  has  the  word  agreement  ('' unless 
the  agreement  upon  which  the  actidn  is  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,"  &c.)  And  the  question  is.  Whether  that 
word  is  to  be  understood  in  the  loose  incorrect  sense  in  which  it  may  some- 
times be  used,  as  synonymous  to  promise  or  undertaTcing,  or  in  its  more 
proper  and  correct  sense,  as  signifying  a  mutual  contract  on  consideration 
between  two  or  more  parties  ?  The  latter  appears  to  me  to  be  the  legal  con- 
struction of  the  word,  to  which  we  are  bound  to  give  its  proper  effect :  the 
more  so  when  it  is  considered  by  whom  that  statute  is  said  to  have  been 
drawn,  by  Lord  Halc,(e)  one  of  the  greatest  Judges  who  ever  sat  in  West- 
minster-hall, who  was  as  competent  to  express  as  he  was  able  to  conceive 
the  provisions  best  calculated  for  carrying  into  effect  the  ^purposes  p^iKo-i 
of  that  law.  The  person  to  be  charged  for  the  debt  of  another,  is  L  J 
to  be  charged,  in  the  form  of  the  proceeding  against  him,  upon  his  special 
promise  ;  but  without  a  legal  consideration  to  sustain  it,  that  promise  would 
be  nudum  pactum  as  to  him.  The  statute  never  meant  to  enforce  any  pro- 
mise which  was  before  invalid,  merely  because  it  was  put  in  writing.  The 
obligatory  part  is  indeed  the  promise,  which  will  account  for  the  word  p)ro- 
viise  being  used  in  the  first  part  of  the  clause,  but  still  in  order  to  charge 
the  party  making  it,  the  statute  proceeds  to  require  that  the  agreement,  by 
which  must  be  understood  the  agreement  in  respect  of  lohich  the  promise  ivas 
made,  must  be  reduced  into  writing.  And  indeed  it  seems  necessary  for 
effiictuating  the  object  of  the  statute  that  the  consideration  should  be  set 
down  in  writing  as  well  as  the  promise  j  for  otherwise  the  consideration 

(d)  Seton  v.  Slade,  7  Ves.  jun.  265. 

(e)  Lord  Mansfield  expressed  a  doubt  of  this  in  Wyndham  v.  Chetwynd,  1  Burr.  418, 
any  otherwise  perhaps  than  by  Lord  Hale's  having-  left  some  loose  notes  behind  him, 
which  were  afterwards  unskilfully  digested,  1  Dlac.  99. 
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might  be  illegal,  or  the  promise  might  have  been  made  upon  a  condition 
precedent,  which  the  party  charged  may  not  afterwards  be  able  to  prove,  the 
omission  of  which  would  materially  vary  the  promise,  by  turning  that  into 
an  absolute  promise  which  was  only  a  conditional  one  :  and  then  it  would 
rest  altogether  on  the  conscience  of  the  witness  to  assign  another  considera- 
tion in  the  one  case,  or  to  drop  the  condition  in  the  other,  and  thus  to  intro- 
duce the  very  frauds  and  perjuries  which  it  was  the  object  of  the  Act  to 
exclude,  by  requiring  that  the  agreement  should  be  reduced  into  writing,  by 
which  the  consideration  as  well  as  the  promise  would  be  rendered  certain. 
The  authorities  referred  to  by  Comyns,  Plowd.  5,  a,  6,  a,  9,  to  which  may 
be  added  Dyer,  336,  b.,  all  show  that  the  word  agreement  is  not  satisfied 
unless  there  be  a  consideration,  which  consideration  forming  part  of  the 
agreement  ought  therefore  to  have  been  shown;  and  the  promise  is  not  bind- 
ing by  the  statute  unless  the  consideration  which  forms  part  of  the  agree- 
ment be  also  stated  in  writing.  Without  this,  we  shall  leave  the  witness 
whose  memory  or  conscience  is  to  be  refreshed  to  supply  a  consideration 
more  easy  of  proof,  or  more  capable  of  sustaining  the  promise  declared  on. 
Finding  therefore  the  word  agreement  in  the  statute,  which  appears  to  be 
the  most  apt  and  proper  to  express  that  which  the  policy  of  the  law  seems 
to  require,  and  finding  no  case  in  which  the  proper  meaning  of  it  has  been 
r*1  fSn  ^^^^^^d>  ^^^  best  *construction  which  we  can  make  of  the  clause  is 
L         -"to  give  its  proper  and  legal  meaning  to  every  word  of  it. 

Grose,  J. — It  is  said  that  the  parol  evidence  tendered  does  not  contradict 
the  agreement;  but  the  question  is,  Whether  the  statute  does  not  require 
that  the  consideration  for  the  promise  should  be  in  writing  as  well  as  the 
promise  itself?  Now  the  words  of  the  statute  are,  <' that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  &c.,  of  another  person,  &c.,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,"  &c.  What  is  required  to  be  in  writing,  therefore,  is  the  eigree- 
ment  (not  the  promise,  as  mentioned  in  the  first  part  of  the  clause,)  or  some 
note  or  memorandum  of  the  agreement.  Now  the  agreement  is  that  which 
is  to  show  what  each  party  is  to  do  or  perform,  and  by  which  hoth  parties 
are  to  be  bound;  and  this  is  required  to  be  in  writing.  If  it  were  only 
necessary  to  show  what  one  of  them  was  to  do,  it  would  be  sufficient  to 
state  the  promise  made  by  the  defendant  who  was  to  be  charged  upon  it. 
But,  if  we  were  to  adopt  this  construction,  it  would  be  the  means  of  letting 
in  those  very  frauds  and  perjuries  which  it  was  the  object  of  the  statute  to 
prevent.  For,  without  the  parol  evidence,  the  defendant  cannot  be  charged 
upon  the  written  contract  for  want  of  a  consideration  in  law  to  support  it. 
The  effect  of  the  parol  evidence  then  is  to  make  him  liable  :  and  thus  he 
would  be  charged  with  the  debt  of  another  by  parol  testimony,  when  the 
statute  was  passed  with  the  very  intent  of  avoiding  such  a  charge,  by  requir- 
ing that  the  agreement,  by  which  must  be  understood  the  ichole  agreement, 
should  be  in  writing. 

Lawrence,  J. — From  the  loose  manner  in  which  the  clause  is  worded,  I 
at  first  entertained  some  doubt  upon  the  question  ;'  but  upon  further  con- 
sideration I  agree  with  my  lord  and  my  brothers  upon  their  construction  of 
it.  If  the  question  had  arisen  merely  on  the  first  part  of  the  clause,  I  con- 
ceive that  it  would  only  have  been  necessary  that  the  ^jrom/se  should  have 
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been  stated  in  writing  ;  but  it  goes  on  to  direct  that  no  person  sliall  be 
charged  on  such  2^'''C'>^i'i>^'^]  unless  the  a(/reeme7it,  or  some  note  or  memoran- 
dum thereof,  that  is,  of  the  agreement,  be  in  writing  :  which  shows  that 
*the  word  agreement  was  meant  to  be  used  in  a  sense  different  from  ^^^.r-, 
promise,  and  that  something  besides  the  mere  promise  was  required  •- 
to  be  stated.  And  as  the  consideration  for  the  promise  is  part  of  the 
agreement,  that  ought  also  to  be  stated  in  writing. 

Le  Blanc,  J. — If  there  be  a  distinction  between  agreement  and  ^jromt.se,  I 
think  that  we  must  not  take  it  that  agreement  includes  the  consideration  for 
the  promise  as  well  as  the  promise  itself:  and  I  think  it  is  the  safer  method  to 
adopt  the  strict  construction  of  the  words  in  this  case,  because  it  is  better 
calculated  to  effectuate  the  intention  of  the  act,  which  was  to  prevent  frauds 
and  perjuries,  by  requiring  written  evidence  of  what  the  parties  meant  to 
be  bound  by.  I  should  have  been  as  well  satisfied,  however,  if,  recurring 
to  the  words  used  in  the  first  part  of  the  clause,  they  had  used  the  same 
words  again  in  the  latter  part,  and  said  "  unless  the  j^romise  or  agreement 
upon  which  the  action  is  brought,  or  some  note  or  memorandum  thereof, 
shall  be  in  writing."  But  not  having  so  done,  I  think  we  must  adhere  to 
the  strict  interpretation  of  the  agreement,  which  means  the  consideration 
for  which  as  well  as  the  pro7nise  by  which  the  party  binds  himself. 

llule  discharged. 


The  main  point  involved  in  this  case 
has  been  already  discus.sed  in  the  note 
to  Birmyr  v.  Darnell,  ante,  vol.  i.  p.  134. 
The  case  of  Wain  v.  Warlters  i.s  how- 
ever, one  of  so  much  celebrity,  that  it 
would  have  been  improper  to  omit  it  in 
a  selection  of  leading  cases;  it  was 
confirmed,  as  is  there  stated,  by  Saun- 
ders V.  akefieVVld,  4  B.  &  A.  596;  and 
has  since  been  acted  on  in  numerous 
cases  which  are  collected  in  the  note 
above  referred  to.  It  will  be  recollected, 
that  according  to  the  statute,  the  agree- 
ment, or  some  memorandum,  or  note 
thereof,  is  to  be  in  writing,  signed  by 
the  parly  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him 
laiofully  authorised.  On  these  words 
it  has  sometimes  been  made  a  question 
what  can  be  deemed  a  sufficient  signa- 
ture to  meet  these  words.  It  is  clear 
that  the  signature  need  not  be  phiced 
in  any  particular  part  of  the  instrument 
or  memorandum.  See  Saunderson  v. 
Jackson,  2  B.  &  P.  238;  Schneider  v. 
Norris,  2  M.  &l  S.  286;  Kniyht  v 
Crockford,  1  Esp.  190;  which  are  doci- 
tions  on  the  corresponding  words  in  the 


seventeenth  section.  In  Johnson  v. 
Dodgson,  2  iMee.  &.  Wel.-^b.  fify-S,  the 
following  note,  written  by  ihe  defend- 
ant, was  held  sufficiently  signed  to  sat- 
isfy the  17th  section  of  the  stutule  : — 

"  Leeds,  19  October.  1836. 

"  Sold  John  Dodgson  (the  defendant) 
27  pockets  Play  stead  183()  Sussex  at 
l()3.s.     The  bulk  to  answer  the  sample. 

"  4  pockets  Seline  Beckley\s  at  OSs. 
Samples  and  invoice  to  be  sent  by  Rock- 
ingham coach.  Payment  in  banker^s 
at  2  months. 

"  Signed  for  Johnson  Johnson  Sf  Co. 
{the  plaintiff's.) 

"  D.  Morse." 

*"The  Stntute  of  Frauds,"  p^-^-, 
said  Lord  Abinger,  C.  B.,  "re-  ■-  '  -' 
quires  that  there  siiould  bo  a  note,  or 
memorandum,  of  the  contract  in  writing, 
signed  by  the  party  to  be  charged. 
And  the  cases  have  decided  that,  al- 
though the  signature  be  in  the  begiti- 
ning  or  middle  of  the  instrument,  it  is 
as  binding  as  if  at  the  fi)C)t  of  it,  the 
question  being  always  open  to  the  jury 
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whether  (he  party,  not  having  signed  it 
regulurly  at  the  foot,  meant  to  he  hound 
by  it,  as  it  then  stood,  or  whether  he  left 
it  so  unsigned  because  he  refused  to 
complete  it. ^''     [But  it  would  seem  from 
the  rase  of  Herbert  v.  Trclierno,  3  M. 
&i  G.  755,  that,   if  it   appear  upon  the 
face  of  the  instrument  itself  that   the 
parties  contemplated  a  fiirtiier  signature 
111  order  to  complete  it,  the  insufficiency 
of  the  signature  \s  matter  of  law  ;  tiius 
an  agreement  containing  tlie  names  of 
the    parties,  and   concluding   with    the 
words  "as  witness  our  hands"  without 
any  other  signature,  was  held  not  to  be 
sufficiently   signed    within     the   fourth 
section  of  the  statute,  and  Mr.  Justice 
Maule   observes,  —  "In   cases  of    tliis 
description    two  questions    may  occur : 
first,   whether    the  agreement  contains 
that    which   the  Statute  of  P^rauds  re- 
quires,   which    is    a   question    of   law  : 
secondly,   whether   the   agreement  has 
been  signed  by  the  party  To  be  charged 
therewith,  or  by  a  person  authorised  by 
such  party  so  to  do,  which  is  a  question 
of  fact.     I    think  this  rule   (to  enter  a 
nonsuit)  should  be  made  absolute  on  the 
first  point."]     In  Coles   v.  Trecothick, 
9   Ves.     251,    Lord     Eldon    said,    that 
where  a  party  principal,  or  person  to  be 
bound,  signs  as   what   he  cannot  be,  a 
witness,  he  cannot  be  understood  to  sign 
otherwise  than   as   principal."      But  in 
Gosbell  V.  Archer,  2  Adol.  &   Ell.  500, 
where  the    purchaser  affixed  his  signa- 
ture   to   an    agreement  for  the  sale   of 
land,  and  underneath  was  written  "  Wit- 
ness,   Joseph    IN'ewman,"  in    the    usual 
place   for  a  witness's  signature,  Joseph 
Newman    being  the  clerk  of  the    auc- 
tioneer employed  to  sell  the  premises,  it 
was  urged  that  Newman  must  be  taken 
to  have  signed  as  agent  for  the  vendor, 
and  it  was  attempted  to  show  a  ratifica- 
tion of  his  agency.     But  the  court  was 
of  opinion,   that   he   signed  simply  as  a 
witness;  and   Lord   Denman,  C.  J,  said 
that  "he  thought  the  above  remark  of 
Lord   Eldon  open   to  much  observation  ; 
that  no  such  (iecision  had  been  actually 
made;  and   that,  if  it   had,    he    should 
pause,  unless  lie  found  it  sanctioned  by 
the    very    highest   authority,   before  he 
held  that  a  party  attesting  was  bound  by 
the  instrument."     [And    see    the   judg- 
ment of  Mr.    Baron    Parke    in    Doe  d. 
Spilsbury  v.    Burdett,  9   A.   &  E.  971. 
See,  however,  the  observations  of  Sir 
Edward  Sugden   upon   the  judgment  of 
Lord  Denman  in  this  case,  in  which  he 


vindicates  the  remarks  made  by  Lord 
Eldon,  in  Coles  v.   Trecothick,  1  Vend, 
and  l>.,lltli  edition,  127.     Whether  the 
initials  of  the  party  to  be  charged  arc  a 
sufficient  signature  within  this  statute 
seems  not  to  have  been  very  clearly  de- 
cided.    It  is  stated  in  Mr.  Roscoe's  use- 
ful work  upon  Evidence,  6th  edition,  p. 
20.5,  that  a  signature  by  initials  is  not 
sufficient  within  the  meaning  of  the  sta- 
tute,  and   Jacob   v.   Kirk,  2  M.  &  Rob. 
221,  and  Sweet  v.  Lee,  3  M.  &  G.  452, 
are  cited  as  authorities  for  that  position, 
whilst  *Sir    Edward    Sugden    r*i:^p„-| 
cites  those  two  cases  in  support    '-     '      -■ 
of  the  statement,  that  "it  is  sufficient,  it 
seems,  if  the  initials  of  the  name  are  set 
down  :"  Vend,  and  P.,  llth  edition,  12S, 
pi.  12;  the  cases  themselves  do  not  ap- 
pear to  decide  very  distinctly  either  way. 
A  murk,  however,  seems  clearly  to  be  a 
sufficient  signature  within  the  statute, 
and  the  Court  of  Queen's  Bench  decid- 
ed, on  the  5th  and  6lh  sections  of  the 
statute,  that   no  inquiry  ought  to  be  al- 
lowed as  to  whether  the  party  making 
the  mark  could  write  :  Baker  v.  Deer- 
ing,  8  A.  &  E.  94  ;  and  if,  as  Mr.  Jus- 
tice Patteson  and  Mr.  Justice  Coleridge 
seem   to  have   tiiought  in   that  case,   a 
mark  made  by  a  person  who  could  write 
would   be  a  sufficient   signature,  it  ap- 
pears strange  that  it  should  cease  to  be 
so  when  the  mark  assumes  the  shape  of 
the  maker's  initials.     The  Wills  Act,  1 
Vicl.  c.  26,  s.  9,  requires  that  two  wit- 
nesses "  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator." 
In  the  case  of  Harrison  v.  El  win,  3  Q. 
B.  117,  the  name  of  one   witness,  who 
could  not  write,  was  traced  by  the  other 
witness  holding   his  hand   and  guiding 
the  pen.     It  was  contended  that,  assum- 
ing a  mark  to  be  sufficient,  this  was  not 
even  the  mark  of  the  witness,  but  the 
court   held   it  was  the  signature  of  the 
witness  and  a  sufficient  attestation  ;  see, 
however,  Hubert   v.    Moreau,  2  C.    & 
P.  528,    per  Best,  C.  J.,  but   see  also 
S.  C.    in  banc,  12   B.  Moore,  216.     A 
letter    from    defendant    commencing — 
"  Mr.  Stanley  begs  to  inform  Messrs. 
Lohh  and  Co.,''"'  &c.  without  any  other 
signature,    has   been    considered    suffi- 
cient   within  6  Geo.  4,  c.  16,   s.  181, 
to    revive    a    claim  barred   by  a   bank- 
rupt's certificate  :  Lobb  v.  Stanley,  5  Q. 
B.  574;  and  an  agreement  writtan  by  a 
defendant,  commencing  —  "  7l/r.   A.  B^ 
has  agreed,"  &c.,  satisfies  the  4th  sec. 
lion  of  the  Statute  of  Frauds,  as  a  signa. 
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tare  by  A.  B.  Propert  v.  Parker,  1  Rus. 
&  Myl.  625,  (notwithstanding  the  doubt 
in  Morrison  v.  Turnour,  18  Ves.  175.) 
"The  object  of  all  the  statutes,  says  Mr. 
Justice  Patteson  in  Lobbv.  Stanley,  "is 
merely  to  authenlicate  the  genuineness 
of  the  document,"  and  perhaps  the  result 
of  the  cases  may  be,  that  the  name  of 
the  party  to  be  charged,  or  any  mark 
written  or  made  by  him,  or  by  his  direc- 
tion, upon  a  document  in  other  respects 
sufficient,  for  the  purpose  of  authenticat- 
ing its  genuineness,  may  sufficiently  sig- 
nify his  intention  to  do  so,  to  constitute 
it  a  signature  within  the  Statute  of 
Frauds. 

In  the  Prerogative  Court  it  has  been 
held  that  another  person  by  direction  of 
a  testator  signing  his  own  name,  instead 


of  the  testator's,  at  the  foot  of  a  will, 
was  a  sufficient  compliance  with  the 
9th  section,  1  Vict  c.  26;  which  re- 
quires that  the  will  "shall  be  signed  at 
the  foot  or  end  thereof  *by  the  j.  ijcicp/  -i 
testator,  or  by  some  other  per-  '■  '  -' 
son  in  his  presence,  and  by  his  direc- 
tion." "The  act,"  said  Sir  II.  Jenner, 
"  allows  the  will  to  be  signed  by  another 
person  for  the  testator;  here  this  gen 
tleman,  by  the  testator's  request,  signed 
the  will  for  him,  not  in  tiie  testator's 
name,  but  using  his  own  name.  The 
act  does  not  say  that  the  testator's  name 
must  be  used:  I  think  this  is  sufficient 
under  the  act."  In  the  goods  of  Clarke, 
Prerog.  20th  February,  1839,  cited  1 
Williams  on  Executors,  3rd  edition, 
p.  62.] 


When  the  promise  is  for  the  payment  of  an  antecedent  debt,  a  new  consi- 
deration is  requisite  to  give  it  validity.  But  where  the  promise  is  cotem- 
poraneous  with  the  debt  to  which  it  relates,  the  consideration  for  the  debt 
will  enure  as  that  of  the  promise.  Hence,  where  a  guaranty  is  given  for 
the  performance  of  a  cotemporaneous  written  agreement,  the  consideration 
of  the  agreement  is  prima  facie  that  of  the  guaranty,  and  need  not  be 
repeated  in  the  one,  if  it  be  expressed  in  the  other;  Leonard  v.  Vreden- 
burg,  8  Johnson,  29;  Bailey  v.  Freeman,  11  id.  220;  Nelson  v.  Dubois,  13 
id.  175.  Thus,  it  was  held,  in  Leonard  v.  Vredenburgh,  that  the  conside- 
ration, expressed  or  implied  in  a  promissory  note,  would  sustain  a  cotempo- 
raneous guaranty  of  its  payment,  which  failed  to  set  forth  any  considera- 
tion, and  that  the  plaintiff  was  entitled  to  show  by  parol  evidence,  that  the 
guaranty  was  endorsed  on  the  note  when  it  was  delivered  to  him.  And 
where  the  defendant  wrote  on  the  back  of  a  lease,  that  he  guarantied  its 
performance,  and  it  appeared  that  the  lease  and  guaranty  were  substantially 
one  transaction,  although  not  executed  on  the  same  day,  it  was  held  that 
the  consideration  set  forth  in  the  lease,  would  give  effect  to  the  guaranty 
both  at  common  law  and  under  the  decision  in  Wain  v.  Warlters.  In  De 
Wolf  V.  Rabard,  1  Peters,  476,  the  Supreme  Court  of  the  United  States 
followed  these  decisions,  and  held,  that  when  the  consideration  for  an  origi- 
nal promise  appears  in  writing,  it  will  sustain  any  collateral  undertaking 
which  may  be  based  upon  it. 

It  is,  in  fact,  obvious,  that  there  is  nothing  either  in  the  language  of  the 
statute  of  frauds,  or  in  the  construction  put  upon  it  in  Wain  v.  Warlters,  to 
render  it  necessary  that  the  consideration  should  be  set  forth  in  terms,  and 
that  nothing  more  can  be  requisite  in  any  case,  than  that  the  necessary  and 
constituent  parts  of  the  agreement,  should  appear  from  written,  and  not 
from  parol  evidence.      This  is  manifestly  true,   where  the  consideration 
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appears  iu  any  part  of  the  writing  ■which  contains  the  guaranty  ;  Stymets  v. 
Brooks,  10  AVend.  207  j  Kennaway  v.  Trelcavan,  5  M.  &  W.  498;  and 
equally  so,  when  it  can  be  gathered  from  any  other  instrument,  to  which  the 
guaranty  refers,  either  expressly  or  by  necessary  implication.  Thus,  in 
Ilogers  V.  Knecland,  10  Wend.  218,  where  the  defendant  gave  a  written 
promise  to  "  comply  with  the  request  in  the  within  order,"  which  was  to 
indemnify  the  plaintiff  for  all  expenses  which  he  might  incur  in  defend  ing 
a  certain  suit,  in  behalf  of  the  person  by  whom  the  order  was  written,  it 
was  held,  that  the  order  and  request  taken  together,  constituted  an  execu- 
tory written  agreement,  which  entitled  the  plaintiff  to  recover,  on  proving 
compliance  with  its  terms.  This  decision  was  subsequently  afl&rmed  by  the 
Court  of  Errors;  Ilogers  v.  Kueeland,  13  Wend.  114.  But  the  rule  as 
thus  settled,  was  disturbed  by  the  passage  of  the  revised  statutes,  which  in 
re-enacting  the  fourth  section  of  the  statute  of  frauds,  varied  its  terms,  by 
requiring  that  the  agreement  itself,  or  some  note  or  memorandum  of  it, 
expressing  the  consideration,  should  be  in  writing.  This  change  of  expres- 
sion gave  rise  to  a  number  of  conflicting  decisions,  which  unsettled  the  law 
in  several  important  particulars.  It  was  thought  to  follow,  that  as  the  con- 
sideration was  to  be  expressed,  it  must  be  expressed  in  terms,  and  not  merely 
by  implication,  and  that  it  must  be  set  forth  in  the  writing  which  contained 
the  promise,  and  could  not  be  collected  from  any  other  instrument ;  Smith  v. 
Ives,  15  Wend.  182;  Packer  v.  Wilson,  ib.  343;  Newcombe  v.  Clark,  1 
Denio,  226 ;  Bennett  v.  Pratt,  4  id.  275.  But  more  recent  cases  have  since 
determined,  that  the  change  of  terms  in  the  Revised  Statutes,  did  not 
authorise  a  change  of  legal  construction,  and  that  it  is  enough,  since,  as 
well  as  before  their  enactment,  if  the  consideration  appear  in  writing  in  any 
form,  provided  it  appear  with  convenient  certainty;  Staats  v.  Howlett,  4 
Denio,  559;  The  Union  Bank  v.  Carter's  ex'ors,  3  Comstock,  203. 

It  is,  however,  well  settled,  that  as  no  agreement  can  bo  enforced,  unless 
it  is  certain  in  itself,  or  susceptible  of  being  reduced  to  certainty,  it  is  indis- 
pensably necessary  to  the  validity  of  every  contract  within  the  terms  of  the 
statute,  that  both  the  consideration  and  promise  should  be  accurately  ascer- 
tained if  not  precisely  defined,  by  the  written  evidence,  and  without  a 
recourse  to  parol  testimony ;  Abeel  v.  Radclifi",  13  Johnson,  297  ;  Dodge  v. 
Lean,  ib.  508 ;  The  Baptist  Church  of  Utica  v.  Bigelow,  10  Wend.  30  ; 
Bentham  v.  Cooper,  6  M.  &  W  231.  This  rule  is  one  of  general  applica- 
tion, in  all  cases  within  the  statute,  and  is  not  limited  to  those  which  arise 
under  the  fourth  section  ;  Blayden  v.  Brodhead,  12  Vesey,  471 ;  Parkhurst 
v.  Van  Cortland,  1  Johnson's  Ch.  280 ;  Colson  v.  Thompson,  2  Wharton, 
341 ;  Parrish  v.  Koons,  1  Parsons's  Equity,  79. 

On  the  other  hand,  the  liberality  with  which  equity  has  collected  the 
materials  for  a  decree  of  specific  performance  from  difi"erent  memoranda,  or 
the  letters  of  a  long  correspondence,  whenever  it  could  be  done  without  the 
risk  of  injustice,  may  serve  as  an  example  for  the  proper  course  to  be  adopted 
in  actions  at  law.  And  it  is  well  settled,  both  at  law  and  in  equity,  that  if 
the  consideration  appear  in  the  writing,  in  general  terms,  parol  evidence  is 
admissible  to  determine  its  nature,  and  show  whether  it  is  contemporaneous 
or  antecedent.  Thus,  in  Kennaway  v.  Treleavan,  5  M.  &  W.  498,  an 
undertaking  to  pay  the  plaintiff  £250,  in  case  a  third  person  "  should  default 
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to  him  in  the  capacity  of  agent  or  traveller,"  was  held  to  express  a  sufficient 
consideration  to  satisfy  the  requisitions  of  the  statute.  And  in  Goldshede 
V.  Swan,  1  Exchequer,  154,  the  plaintiff  was  allowed  to  prove  that  a  guar- 
anty, expressed  to  be  in  consideration  ''  of  your  having  this  day  advanced," 
was  given  for  a  cotemporaneous  consideration.  These  cases  proceed  on  a 
more  liberal,  and  as  it  would  seem,  sounder  construction  of  the  statute,  than 
that  of  Newcomb  v.  Clark,  1  Denio,  226,  where  a  recovery  was  refused  on 
a  written  promise  to  pay  a  landlord  the  '^  rent  of  the  house  hired  of  him," 
by  a  tenant.  Nor  can  it  be  doubted,  that  where  a  written  guaranty  is  given 
for  the  performance  of  an  instrument  in  writing,  parol  evidence  is  admis- 
sible, for  the  purpose  of  showing  that  the  guaranty  and  instrument  were 
parts  of  one  transaction,  for  this  may  be  done  in  the  case  of  deeds  conveying 
or  limiting  an  interest  in  real  estate. 

It  has  been  stated  above,  that  as  a  guaranty  under  seal  implies  a  considera- 
tion, it  is  not  within  the  statute.  It  would,  therefore,  appear,  that  where  an 
instrument  is  under  seal,  a  cotemporaneous  guaranty  of  its  performance  need 
not  express  a  consideration,  for  the  consideration  implied  by  law  from  the 
instrument  will  enure  for  the  support  of  the  guaranty.  A  consideration  is 
also  implied  in  the  case  of  negotiable  instruments,  and  hence  it  would  seem, 
that  where  a  written  guaranty  accompanies  the  original  execution ;  Leo- 
nard V.  Vredenburgh ;  Bailey  v.  Freeman ;  or  subsequent  negotiation  of 
a  bill  or  note;  Manrow  v.  Durham,  3  Hill,  584;  2  Comstock,  533;  Leg- 
gett  V.  Raymond,  6  Hill,  639,  no  consideration  need  be  actually  expressed 
to  bind  the  guarantor.  But  a  guaranty  of  a  promissory  note,  given  after  it 
has  been  delivered  to  the  party  guaranteed,  cannot  be  sustained  by  the  con- 
sideration for  which  the  note  was  made,  or  by  that  for  which  it  was  nego- 
tiated, and  must,  therefore,  set  forth  the  new  consideration,  from  which 
alone  it  can  derive  validity ;  Smith  v.  Ives ;  Packer  v.  Wilson.  Such,  at 
least,  seems  the  most  harmonious  interpretation  which  can  be  put  on  the 
New  York  decisions,  with  respect  to  guaranties  of  negotiable  instruments, 
although  it  is  inconsistent  with  the  language  held  in  some  of  the  cases ; 
Douglas  V.  Howland,  24  Wend.  35;  Luqueer  v.  Prosser,  1  Hill,  256;  Hunt 
V.  Brown,  5  id.  145;  Bennett  v.  Pratt,  4  Denio,  275;  and  is  directly 
opposed  by  others.  Thus,  in  Hall  v.  Farmer,  5  Denio,  48,  a  guaranty  of  a 
note,  at  the  time  when  it  was  executed  and  delivered  to  the  plaintiff,  wa.> 
held  invalid,  as  not  expressing  a  consideration. 

The  case  of  Wain  v.  Warlters  is  also  followed  in  Maryland ;  Elliott 
V.  Greise,  7  Harris  &  Johnson,  457 ;  Wyman  v.  Gray,  lb.  409 ;  and,  as 
it  would  seem,  in  New  Jersey;  Buckley  v.  Beardsley,  2  Southard,  570; 
although  some  doubt  was  expressed  on  this  point,  in  the  subsequent  case  of 
Lea-'v.  Lea,  Spencer,  337.  But  the  determination  of  the  courts  has  been 
the  other  way,  in  most  of  the  states  of  this  country.  In  Packard  v.  Rich- 
ardson, 17  Mass.  122,  the  point  was  elaborately  examined  by  Parker,  C.  J., 
w^ho  held,  that  the  object  of  the  statute  was  to  secure  certain  and  definite  evi- 
dence of  existence  and  terms  of  the  promise  sought  to  be  enforced  against  the 
defendant,  and  that  it  ought  not  to  be  carried  further,  by  arguments  founded 
on  the  technical  meaning  of  the  word  agreement.  It  was,  therefore,  decided, 
that  if  the  nature  and  extent  of  an  undertaking  for  the  debt  or  default  of 
another,  appear  in  writings  the  demands  of  the  statute  are  satisfied,  and  the 
consideration  by  which  the  agreement  is  upheld,  may  be  shown,  as  in  other 
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cases,  by  parol  evidence.  The  ^ame  course  of  tlccision  lias  been  geuf rally 
followed  in  New  England;  Sage  v.  Wilcox,  6  Connecticut,  81;  8raitb  v. 
Ide,  8  Vermont,  290;  Levey  v.  Merrill,  4  Maine,  180;  (jillingham  v. 
Boardman,  29  Maine,  79  ;  and  also  in  North  and  South  Carolina,  Ohio, 
Mississippi  and  Florida;  Reed  v.  Evans,  12  Ohio,  28;  Dormer  v.  Bigelow, 
1  Branch,  281;  Tyler  v.  Givens,  Eiley's  S.  C.  11.  56;  Miller  v.  Irvine,  1 
Devereux  &  Battle's  L.  R.  103  :  Violett  v.  Patten,  5  Cranch,  142  ;  Wren 
V.  Pearce,  4  Smedes  &  Marshall,  91 ;  Reed  v.  Evans,  17  Ohio,  128.  And 
there  can  be  little  doubt,  of  the  soundness  of  this  course  of  decision,  where, 
as  in  some  of  the  states,  the  word  promise  has  been  substHuted  for,  or  intro- 
duced with,  the  word  agreement,  in  the  fourth  section  of  the  statute;  Violett 
V.  Patton. 

H. 


[*157]         =:-=GODSAL_L   v.   BOLD  ERG. 

MICH.— 48  GEO.  3,  IN  K.  B. 

[reported  9  EA^^T,  72.] 

A  creditor  may  insure  the  life  of  his  debtor  to  tiie  extent  of  his  debt;  but  such  n 
contract  is  substantially  a  contract  of  indemnity  aj^ainst  the  loss  of  the  debt; 
and  therefore,  if,  after  the  death  of  the  debtor,  his  executors  pay  the  debt  to 
the  creditor,  the  latter  cannot  afterwards  recover  upon  the  policy;  althou^li 
the  debtor  died  insolvent,  and  the  executors  were  furnished  with  the  mean.* 
of  payment  by  a  third  party. 

This  was  an  action  of  debt  ou  a  policy  of  insurance  made  the  29th  of 
November,  1803,  under  the  seal  of  the  defendants,  as  three  of  the  directors  of 
the  Pelican  Life  Insurance  Company,  on  behalf  of  the  company ;  which 
recited  that  the  plaintiflfs,  coachmakers  in  Long  Acre,  being  interested  in  tlie 
life  of  the  Right  Hon.  William  Pitt,  and  desirous  of  making  an  insurance 
thereon  for  seven  years,  had  subscribed  and  delivered  into  the  office  of  th 
company  the  usual  declaration  setting  forth  his  health  and  age,  &c.,  ant 
having  paid  the  premium  of  15^.  15.s.  as  a  consideration  for  the  assurance  of 
500Z.  for  one  year  from  the  28th  of  Nov.  1803,  it  was  agreed  that  in  case 
3Ir.  Pitt  should  happen  to  die  at  any  time  within  one  year,  &c.,  the  funds 
of  the  company  should  be  liable  to  imy  and  make  good  to  the  plaintiffs,  their 
executors,  &c.,  within  three  months  after  his  demise  should  have  been  duly 
certified  to  the  trustees,  &c.,  the  sum  of  500^.  And  further,  that  that  policy 
might  be  continued  in  force  from  year  to  year  until  the  expiration  of  the 
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term  of  seven  years,  provided  the  annual  premium  should  be  duly  paid  on 
or  before  the  28th  of  November  in  each  year.  The  plaintiffs  then  averred, 
that  at  the  time  of  the  maJcwr/  the  said  assurance,  and  from  thence  until 
the  death  of  Mr.  Pitt,  they  *were  interested  in  his  life  to  the  amount  ^^^  r  r,-, 
of  the  sum  insured;  and  that  they  duly  paid  the  annual  premium  L  J 
of  15?.  15s.  before  the  28th  of  November,  1804,  and  the  further  sum  of  15;'. 
15s.  before  the  28th  of  November,  1805;  and  that  after  that  day,  and, 
ichile  the  assurance  was  in  force,  and  hefore  exhihiting  the  hill  of  the  plain- 
tiff's, viz.,  on  the  23d  of  February,  1806,  Mr.  Pitt  died ;  that  his  demise 
was  afterwards  duly  certified  to  the  trustees,  &c. ;  since  when  more  than 
three  months  have  elapsed  before  the  commencement  of  this  suit,  &c. ;  but 
that  the  500?.  has  not  been  paid  or  made  good  to  the  plaintiffs.  There 
were  also  counts  for  so  much  money  had  and  received  by  the  defendants  to 
the  plaintiffs'  use,  and  upon  an  account  stated.  To  this  the  defendants 
pleaded  1st,  nil  dehcnt.  2dly,  That  the  plaintiffs,  at  the  time  of  making  the 
assurance,  and  from  thence  until  the  death  of  Mr.  Pitt,  were  not  interested 
in  his  life  in  manner  and  form  as  they  have  complained,  <fcc.  odly.  As  to 
the  first  count,  that  the  interest  of  the  plaintiffs  in  the  policy,  and  thereby 
intended  to  be  covered,  was  a  certain  debt  of  500?.  at  the  time  of  making 
the  policy  due  from  Mr.  Pitt  to  the  plaintiffs,  and  no  other;  and  that  the 
said  debt  afterwards,  and  after  the  death  of  Mr.  Fill,  and  before  the  exhibit- 
ing of  the  plaintiffs  hill,  to  wit,  on  the  Gth  of  March,  1800,  v:as  fully  paid 
to  the  plaintijffs  by  the  Earl  of  Chatham  and  the  Lord  Bishop  of  Lincoln, 
executors  of  the  will  of  Mr.  Pitt.  Issues  were  taken  on  the  two  first  pleas : 
and  as  to  the  last,  the  plaintiffs,  protesting  that  their  interest  in  the  policy 
thereby  intended  to  be  covered  was  not  the  said  debt  mentioned  in  that  plea 
to  be  due  to  them  from  Mr.  Pitt,  and  no  other,  replied,  that  the  said  debt 
was  not  afterwards,  and  after  the  death  of  Mr.  Pitt,  and  before  the  exhibit- 
ing of  their  bill,  fully  paid  to  them  by  the  Earl  of  Chatham  and  the  Lord 
Bishop  of  Lincoln,  executors  of  Mr.  Pitt,  in  manner  and  form  as  alleged, 
(fcc. :   on  which  also  issue  was  joined. 

The  defendants  paid  ol/.(o)  into  court  upon  the  first  count:  and  on  the 
trial  of  the  cause  before  Lord  Ellenborough,  C.  J.,  at  (luildhall,  it  was 
agreed  that  a  verdict  should  be  entered  on  the  several  issues,  according  to 
the  direction  of  the  court,  on  the  following  case  reserved.  . 

The  policy  mentioned  in  the  declaration  was  duly  executed,  and  the 
premiums   thereon   was   regularly  paid.      Mr.    Pitt,  mentioned  in 


the  policy,  died  on  the  23d  of  January,  1806 ;  which  event  was 
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duly  certified  in  February,  1806,  to  the  trustees  of  the  Pelican  Life  Insur- 
ance Company.  The  defendants,  before  Trinity  term  last,  were  served 
with  process  issued  in  this  cause  on  the  3d  of  June,  1806.  Mr.  Pitt  was 
indebted  to  the  plaintiffs  at  the  time  of  the  execution  of  the  policy,  and  from 
thence  up  to  and  at  the  time  of  his  death,  about  500?.  and  died  insolvent. 
On  the  6th  of  March,  1806,  the  executor  of  Mr.  Pitt  paid  to  the  plaintiffs 
out  of  the  money  granted  by  parliament  for  the  payment  of  Mr.  Pitt's  debts, 

(«)  There  was  some  discussion  in  tlie  course  of  ihe  argument  as  to  tiie  sufficiency  ot't.'ie 
sum  paid  into  court,  in  respect  of  the  premiums  received;  tiie  grounds  of  computing  wiiicii 
did  not  distinctly  appear.  Tlie  defendant's  counsel,  however,  denied  the  necessity  of  pay- 
ing any  thing  into  court,  the  risk  having  once  commenced;  and  ultimately  no  opinion 
was  given  by  tiie  court  on  this  point. 
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1,109?.  lis.  6(7.  as  in  full  for  the  debt  due  to  tliern  from  Mr.  Pitt.     The 
case  was  argued  in  the  last  term  by 

Dumpier,  for  the  plaintiflPs'  who  contended  that  they  were  entitled  to 
recover  upon  this  policy,  notwithstanding  the  payment  of  the  debt  to  them, 
by  Mr.  Pitt's  executors  out  of  the  money  granted  by  parliament  for  that 
pui'pose.  It  is  clear  that  a  creditor  has  an  insurable  interest  in  the  life  of 
his  debtor,  and  the  amount  of  the  debt  is  the  measure  of  that  interest ;  and 
so  far  the  existence  and  legality  of  the  dcbt('?>)  is  necessary  to  the  validity 
of  the  insurance  in  point  of  interest  under  the  stat.  14  Geo.  3,  c.  48  ;  but  it  is 
not  the  debt,  qua  debt,  which  is  insured,  but  the  life  of  the  debtor ;  it  is  only 
necessary  that  the  interest  should  exist  at  the  time  of  the  insurance  made, 
and  continue  up  to  the  time  of  the  death  of  the  debtor,  as  it  did  in  this  case  : 
and  the  sum  insured  having  then  become  due,  and  the  debtor's  estate  insol- 
vent, the  fact  of  payment  of  the  debt  afterwards  by  a  third  party  cannot  be 
material;  such  payment  being  gratuitous.  The  validity  of  the  insurance 
depends  upon  its  agreement  with  the  stat.  14  Geo.  3,  c.  48,  which  was 
made  to  prevent  "insurances  on  lives  or  other  events  wherein  the  assured 
shall  have  no  interest;"  and  for  this  purpose  it  enacts  (s.  ],)  that  "no 
insurance  shall  be  made  by  any  persons  on  the  life  of  any  person,  &c.,  wherein 
the  persons  for  whose  use,  benefit,  or  on  whose  account  such  policy  shall  be 
made,  shall  have  no  interest,  or  by  way  of  gaming  or  wagering;"  and  it 
avoids  every  assurance  made  contrary  to  the  true  intent  and  meaning  thereof. 
The  2d  section  prohibits  the  making  any  policy  on  the  life  of  any  person 
without  inserting  in  it  the  person's  name  interested  therein.  And  the  3d 
r*irm  '^*^^*^^'^^  provides  that  in  all  cases  *  where  the  insured  hath  interest 
L  J  in  such  life,  &c.,  no  greater  sum  shall  be  recovered  from  the  insurers 
than  the  amount  or  value  of  the  interest  of  the  insured  in  such  life,"  &c. 
Now  here  it  cannot  be  disputed  but  that  all  the  requisites  of  the  act  have 
been  complied  with.  The  only  question  which  can  be  made  is  upon  the 
third  section,  as  to  the  necessity  of  the  interest  continuing  beyond  the  time 
of  the  event  happening  on  which  the  insurance  is  stipulated  to  be  paid,  and 
to  the  commencement  of  the  action.  But  the  interest  need  only  continue 
up  to  the  happening  of  the  event  insured,  when  the  cause  of  action  arises; 
and  that  is  the  usual  averment  in  actions  of  this  sort :  and  the  defendants 
'by  their  third  plea  admit  that  it  continued  beyond  that  time  ;  for  they  allege 
that  the  debt  was  paid  after  Mr.  Pitt's  death,  though  before  the  action  com- 
menced. ]3ut  if  it  had  been  necessary  that  the  interest  should  endure  up 
to  the  lime  of  the  action  brought,  that  should  have  been  averred  ;  which 
has  not  been  usual;  and  for  want  of  which  the  judgments  in  former  cases 
might  have  been  arrested.  The  hazard  was  run  for  which  the  premium  was 
received,  during  Mr.  Pitt's  life  ;  and  as  he  died  insolvent,  there  was  then  as 
it  were  a  total  loss  :  then  the  underwriter's  liability  cannot  be  adeemed  by 
the  voluntary  payment  of  a  third  party,  though  through  the  hands  of  the 
debtor's  executors.  The  very  payment  of  the  premium  gave  the  plaintiffs 
an  interest  in  the  policy;  and  it  could  not  have  been  in  the  contemplation 
of  the  Legislature,  when  they  granted  the  money  for  the  payment  of  Mr. 
Pitt's  debts,  to  adeem  the  risk  of  underwriters.     In  the  case  bf  insurances 

(6)  Dvvjer  v.  Edie,  London  sittings  after  Hil.  1783,  Park  on  lusur.  2d.  cd  491 ;  and  2 
Marsh,  on  Insur.  675. 


GODS  ALL     V.    BOLDER  0.  253 

against  fire,  it  never  was  conceived  that  the  insurers  could  avail  themselves 
pro  tanto  of  charitable  donations  collected  for  the  benefit  of  the  sufferers. 
In  the  case  of  a  life  insurance,  the  premium  is  not  calculated  upon  the  risk 
of  the  insolvency  of  the  person  whose  life  is  insured,  but  solely  on  the  pro- 
bability of  the  duration  of  the  life.  But,  if  the  defendant's  objection  be 
well  founded,  every  case  of  this  sort  will  be  resolved  into  an  examination  of 
the  assets ;  of  which  the  insurers  will  avail  themselves  pro  tanto,  after  hav- 
ing had  the  benefit  of  the  whole  premium  :  and  this,  too,  at  any  distance  of 
time  when  assets  may  be  forthcoming  after  the  payment  of  the  loss.  But, 
secondly,  by  the  payment  of  money  into  court  the  defendants  admit  ^.-.p,-, 
a  continuance  of  the  *plaintiff's  interest  in   the   policy  beyond  the  l  -J 

amount  of  the  bare  debt;  for  it  was  paid  in  after  the  liquidation  of  the  debt, 
and  after  the  action  commenced.  And  therefore  the  plaintiffs  would  be  en- 
titled to  recover  something.  And  it  does  not  appear  how  the  premiums 
received  have  been  reduced  to  the  amount  paid  into  court. 

Marrijat,  contra,  said  that  he  should  not  now  dispute  the  proposition, 
that  a  creditor  might  insure  the  life  of  his  debtor  since  the  statute;  though 
it  might  have  been  doubted,  at  first,  whether  such  an  interest  as  that  in  the 
life  of  another  were  within  the  contemplation  of  the  Legislature.  There 
was  an  inception  of  the  risk  on  the  policy ;  and  therefore  the  premium  was 
properly  paid ;  and  no  question  can  arise  on  the  amount  of  it ;  this  being 
an  insurance  on  a  precise  sum,  like  a  valued  sea  policy.  The  only  question 
is,  "Whether,  in  the  event,  the  plaintiffs  have  been  damnified,  and  can  call 
upon  the  assurers  for  any  indemnification.  To  pursue  the  metaphor,  the 
ship  insured  has  been  wrecked,  but  there  has  been  a  salvage,  which  the  un- 
derwriters were  entitled  to,  and  out  of  which  the  assured  have  been  indem- 
nified; notwithstanding  which,  they  still  claim,  as  for  a  total  loss,  contrary 
to  the  very  nature  of  the  insurance,  which  is  only  a  contract  of  indemnity. 
Admitting  that  the  general  form  of  the  declaration  in  these  cases  may  have 
been  such  as  is  stated,  still  it  is  competent  for  the  underwriters  to  show  that 
a  salvage  has  been  received  by  the  assured  to  the  whole  extent  of  their  loss 
and  in  no  case  can  an  assured  recover  double  satisfaction,  whether  from  the 
same  or  any  other  person ;  as  in  the  case  of  a  double  insurance  :  and  there- 
fore it  is  immaterial  in  this  case  from  what  hand  the  first  satisfaction  came. 
This  principle  was  fully  admitted  in  the  case  of  Bird  v.  Randall, (a)  where 
it  was  applied  to  a  case  much  stronger  than  the  present.  For  there  a  ser- 
vant having  entered  into  articles  to  serve  his  master  for  a  certain  time  under 
a  penalty,  and  the  servant  having  left  his  service  before  the  time  by  the 
procurement  of  the  defendant,  this  court,  in  an  action  by  the  master  to 
recover  damages  against  the  seducer,  held  that  the  master's  having  before 
sued  the  servant  and  recovered  the  penalty  against  him  before  the  action 
brought  against  the  seducer  (though  in  fact  the  penalty  recovered  was  not 
received  till  after  the  second  action  commenced,  but  before  trial),  p^ipoi 
was  a  *bar  to  such  further  remedy;  considering  the  amount  of  the  L  "^ 
penalty  as  ample  compensation  for  the  injury  received ;  and  that  no  further 
satisfaction  could  be  received  from  any  other  quarter. — [Lord  EUenhorough, 
C.  J.  I  never  could  entirely  comprehend  the  ground  on  which  that  case 
proceeded.     It  was  assumed  that  the  sum  taken  as  the  penalty  from  the 

[_o)  3  Burr.  1345;  1  Blac.  373,  387. 
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servant  was  the  extreme  limit  of  the  injuty  sustained  by  the  master:  but 
there  is  the  doubt :  for  the  penalty  might  have  been  so  limited,  because  of 
the  inability  of  the  servant  to  undertake  to  pay  more;  and  yet  it  might 
have  been  very  far  from  an  adequate  compensation  to  the  master  for  the 
injury  done  to  him  by  another  who  seduced  his  servant  from  him.  I  remem- 
ber, however,  a  similar  case  tried  at  the  sittings  in  the  Court  of  Common 
Pleas  before  Mr.  Justice  Wilson,  sitting  for  the  Chief  Justice,  who  ruled 
the  same  point  upon  the  dry  authority  of  the  former  decision ;  but,  as  it 
seemed  to  me  at  the  time,  with  considerable  doubt  upon  his  mind  as  to  the 
propriety  of  it. — Lawrence,  J.  I  suppose  the  court  proceeded  upon  the 
ground  that  the  penalty  was,  by  the  express  stipulation  of  the  parties,  made 
au  equivalent  for  the  loss  of  the  service. — Lord  Ellcnhorouffh.  That  is  so 
as  between  the  parties  themselves ;  but  it  may  admit  of  doubt,  whether  that 
were  the  fair  way  of  considering  it  as  against  a  stranger,  a  wrong-doer.]  A 
voluntary  payment  of  another's  debt,  if  accepted  as  such,  will  protect  the 
debtor;  and  if  so,  it  will  equally  protect  an  insurer  under  the  statute.  For 
the  object  of  that  was  to  prevent  wager  policies ;  but  if  this  policy  may  be 
enforced,  notwithstanding  payment  of  the  debt,  every  creditor  may  gamble 
upon  the  life  of  his  debtor  by  way  of  insurance,  though  without  any  reason 
to  doubt  of  his  solvency;  and  upon  his  death  he  would  be  entitled  to  double 
satisfaction  of  his  debt.  If  a  payment  out  of  the  debtor's  assets  would  have 
been  a  bar  to  this  action,  it  cannot  enter  into  the  merits  of  the  case  to  in- 
quire by  whose  assistance  the  executors  have  been  enabled  to  make  the  pay- 
ment. The  money  was  paid  by  them  and  received  by  the  plaintiffs,  as  for 
the  deht  of  Mr.  Pitt.  Then,  2dly,  the  payment  of  money  into  court  on  the 
first  count  only  admits  the  contract  declared  on.  It  admits  that  the  plain- 
tifts  had  an  interest  in  the  policy  up  to  the  death  of  Mr.  Pitt,  but  not  at  the 
^^  p^-,  time  of  the  action  brought  :  and  where  a  demand  is  illegal  *on  the 
L  "'"^-l  face  of  it,  payment  of  money  into  court  does  not  admit  it. (6)  [It  was 
afterwards  stated  by  the  court,  and  agreed  on  all  hands,  that  the  payment 
of  money  into  court  on  the  first  count  only  admitted  the  facts  stated  in  that 
count.] 

Damjyicr,  in  repl}',  on  the  principal  question,  said  that  the  facts  of  the 
case  showed  that  this  was  not  a  wagering  policy ;  but  that  the  plaintiifs  had 
an  interest  in  it  up  to  the  extent  of  the  sum  insured.  And  he  denied  that 
the  subsequent  payment  of  the  debt  out  of  the  grant  of  parliament  was  like 
the  case  of  salvage  on  a  marine  policy  ;  for  that  was  an  advantage  calculated 
upon  by  the  underwriters  in  fixing  the  amount  of  the  premium ;  but  here 
the  solvency  of  the  debtor  formed  no  basis  of  the  calculation,  but  only  the 
probable  duration  of  his  life.  In  Bird  v.  Kandall  (besides  the  doubt  of  the 
soundness  of  that  decision),  the  penalty  was  considered  as  liquidated  dam- 
at^es  to  the  full  extent  of  the  injury :  and  the  judgment  recovered  was  con- 
sidered as  a  satisfaction  in  law.  If,  in  this  case,  the  plaintiffs,  after  recover- 
ino"  judgment  against  the  underwriters,  had  attempted  to  sue  Mr,  Pitt's 
executors,  the  cases  would  have  been  more  like.  This  stands  as  the  case  of 
a  qratuituus  payment  by  third  persons  of  the  debt  of  another,  and  not  as 
the  satisfaction  of  a  legal  demand,  nor  upon   a  stipulation  to  receive   it  as 

{!))  Cox  V.  Parry,  1  Term  Rep.  464  ;  and  Ribbans  v.  Crickett,  1  Bos.  &  Pul.  264. 
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satisfaction  of  the  present  claim.     It  is  most  like  the  case  of  a  charitable 
donation  to  sufferers  by  tire  who  were  partially  insured. 

Curia  adv.  vult. 

Lord  Ellenborough,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  debt  on  a  policy  of  insurance  on  the  life  of  the 
late  Mr.  Pitt,  effected  by  the  plaintiffs,  who  were  creditors  of  Mr.  Pitt  for 
the  sum  of  500^.  The  defendants  were  directors  of  the  Pelican  Life  Insur- 
ance Company,  with  whom  that  insurance  was  effected.  [His  Lordship, 
after  stating  the  pleadings  and  the  case,  proceeded — ]  This  assurance,  as 
every  other  to  which  the  law  gives  effect  (with  the  exceptions  only  which 
are  contained  in  the  2d  and  3d  sections  of  the  stat.  19  Greo.  2,  c.  27),  is  in 
its  nature  a  contract  of  indemnity j  as  distinguished  from  a  contract  by  way 
oi  gaming  or  loagcring.  The  interest  which  the  plaintiffs  had  in  the  life  of 
Mr.  Pitt  *was  that  of  creditors;  a  description  of  interest  which  r-^-ir^t-i 
has  been  held  in  several  late  cases  to  be  an  insurable  one,  and  not  L  -' 
within  the  prohibition  of  the  stat.  14  Greo.  3,  c.  48,  s.  1.  That  interest 
depended  upon  the  life  of  Mr.  Pitt,  in  respect  of  the  means,  and  of  the  pro- 
bability, of  payment  which  the  continuance  of  his  life  afforded  to  such  cre- 
ditors, and  the  probability  of  loss  which  resulted  from  his  death.  The 
event,  against  which  the  indemnity  was  sought  by  this  assurance,  was  sub- 
stantially the  expected  consequence  of  his  death  as  affecting  the  interest  of 
these  individuals  assured  in  the  loss  of  their  debt.  This  action  is,  in  point 
of  law,  founded  upon  a  supposed  damnification  of  the  plaintiffs,  occasioned 
by  his  death,  existing  and  continuing  to  exist  at  the  time  of  the  action 
brought :  and  being  so  founded,  it  follows  of  course,  that  if,  before  the 
action  was  brought,  the  damage,  which  was  at  first  supposed  likely  to  result 
to  the  creditors  from  the  death  of  Mr.  Pitt,  were  wholly  obviated  and  pre- 
vented by  the  payment  of  his  debt  to  them,  the  foundation  of  any  action 
on  their  part,  on  the  ground  of  such  insurance,  fails.  And  it  is  no  objec- 
tion to  this  answer,  that  the  fund  out  of  which  their  debt  was  paid  did  not 
(as  was  the  case  in  the  present  instance)  originally  belong  to  the  executors, 
as  a  part  of  the  assets  of  the  deceased  ;  for  though  it  were  derived  to  them 
aliunde,  the  debt  of  the  testator  was  equally  satisfied  by  them  thereout ;  and 
the  damnification  of  the  creditors,  in  respect  of  which  their  action  upon  the 
assurance  contract  is  alone  maintainable,  was  fully  obviated  before  their 
action  was  brought.  This  is  agreeably  to  the  doctrine  of  Lord  Mansfield 
in  Hamilton  v.  Mendes,  2  Burr.  1210.  The  words  of  Lord  Mansfield  are, 
'' The  plaintiff 's  demand  is  for  an  indemnity:  his  action  then  must  be 
founded  upon  the  nature  of  the  damnification,  as  it  really  is  at  the  time 
the  action  is  brought.  It  is  repugnant,  upon  a  contract  for  indemnity,  to 
recover  as  for  a  total  loss,  when  the  event  has  decided  that  the  damnifica- 
tion in  truth  is  an  average,  or  perhaps  no  loss  at  all."  "  Whatever  undoes 
the  damnification  in  the  whole,  or  in  part,  must  operate  upon  the  indemnity 
in  the  same  degree.  It  is  a  contradiction  in  terms,  to  bring  an  action  for 
indemnity,  where  upon  the  whole  event,  no  damage  has  been  sustained." 

Upon  this  ground,  therefore,  that  the  plaintiffs  had  in  this  case  no  sub- 
sisting cause  of  *action  in  point  of  law,  in  respect  of  their  contract,  p^-ipr-, 
regarding  it  as  a  contract  of  indemnify,  at  the  time  of  the  action  L  J 
brought,  we  are  of  opinion  that  a  verdict  must  be  entered  for  the  defendant 
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on  the  first  and  third  pleas,  notwithstanding  the  finding  in  favour  of  the 
plaintiffs  on  the  second  plea.  " 


Insurance,  whether  of  ships,  lives,  or 
against  fire,  is  a  contract  of  indemnity, 
and  whenever  an  attempt  is  nnade  to 
make  it  answer  any  other  purpose,  such 
an  attempt  tends  to  divert  it  from  its 
original  and  legitimate  object,  which 
renders  it  the  more  extraordinary  that 
contracts  so  plainly  wresting  it  from  its 
proper  sphere  as  interest  or  no-interest 
policies,  should  ever  have  been  recog- 
nised by  law.  That,  however,  they 
were  so,  is  certain ;  though  they  were 
so  far  discouraged  as  inconsistent  with 
sound  principle,  that,  unless  a  policy 
was  expressly  stated  to  be  made  interest 
or  no  interest,  it  was  understood  that 
the  insured  was  interested,  and  he  was, 
in  case  of  loss,  bound  to  prove  it.  See 
Lucena  v.  Crawford,  3  B.  &  P.  101 ; 
Sadlers'  Co.  v.  Badcock,  2  Atk.  556. 
However,  tcager  policies,  as  they  are 
called,  are  now  forbidden  to  be  made  on 
ships,  by  19  Geo.  3,  c.  37,  and  upon  other 
matters  by  14  G.  3,  cap.  48,  which  en- 
acts, "that  no  insurance  shall  be  made 
by  any  person  or  persons,  bodies  politic 
or  corporate,  on  the  life  or  lives  of  any 
other  person  or  persons,  or  on  any  other 
event  or  events  tohatsoever,  wherein  the 
person  or  persons  for  whose  use,  benefit, 
or  on  whose  account  such  policies  shall 
be  made,  shall  have  no  interest,  or  by 
way  of  gaming  or  wagering;  and  every 
insurance  made  contrary  to  the  true  in- 
tent and  meaning  hereof  shall  be  null 
and  void  to  all  intents  and  purposes." 

By  sec.  2,  the  name  of  the  person  in- 
terested therein,  or  for  whose  use,  benefit, 
or  on  whose  account  the  policy  was  made, 
is  to  be  inserted  in  it. 

By  sec.  3,  in  all  cases  where  the  in- 
sured had  an  interest  in  the  life  or  lives, 
event  or  events,  no  greater  sum  shall 
be  recovered  than  the  value  of  that 
interest. 

By  sec.  4,  marine  insurances  are  ex- 
empted from  the  operation  of  this  latter 
act;  and  as  the  act  19  Geo.  3,  c.  37, 
which  governs  them,  does  not  require 
the  name  of  the  person  really  interested 
to  be  inserted  in  a  marine  policy,  it  is 
not  necessary  that  it  should  be  so. 


This  act  dees  not  extend  to  prevent 
individuals  from  effecting  insurances 
upon  their  own  lives,  provided  that  be 
done  bona  fide.  But  it  seems  that  a  man 
would  not  be  permitted  to  evade  the  sta- 
tute by  procuring  one  in  whose  life  he 
had  no  legal  interest  to  insure  it  with  his 
money  and  for  his  benefit,  though  osten- 
sibly tor  the  advantage  of  the  party  insur- 
ing. Wainwright  v.  Bland,  1  Moo.  & 
Rob.  481,  1  Mee.  &  VV.  32.  Still,  it 
has  been  held,  that,  where  a  life-policy 
is  assigned,  it  is  not  necessary  that  the 
assignee  should  have  any  interest,  or 
even  that  he  should  have  paid  any  con- 
sideration; for  he  stands  upon  the  rights 
of  the  party  who  effected  tlie  insurance, 
and  the  statute  only  applies  to  the  ori- 
ginal parties  to  the  policy,  not  to  their 
assignees.  Ashley  v.  Ashley,  3  Simons, 
149. 

The  statute  does  not  apply,  as  has 
been  seen,  merely  to  life-policies,  but  to 
policies  "on  any  other  event  or  events 
whatsoever.''''  And  so  sweeping  are  these 
words,  that  it  is  perhaps  not  very  easy  to 
say  precisely  whatdescription  of  wager,  if 
reduced  to  writing,  might  not  be  invali- 
dated by  them.  In  Roebuck  v.  Hamerton, 
Cowp.  737,  (which  was  the  first  case  de- 
cided on  this  statute,)  the  defendant,  in 
consideration  of  a  certain  sum,  undertook 
to  pay  the  plaintifTa  greater  sum,  in  case 
Monsieur  le  Chevalier  D'Eon  should  at 
any  time  prove  to  be  a  female.  At  the 
trial  the  point  was  reserved,  whether  this 
wager  was  prohibited  by  st.  14  Geo.  3, 
48,  and  the  court  held  that  it  was  so. 
It  must  be  observed,  *that  in  this  r*ippi 
case  the  wager  was  drawn  up  in  '-  -* 
the  form  of  a  policy,  and  was  indorsed 
as  one,  and  opened  to  any  number  of  per- 
sons who  pleased  to  subscribe.  In  Pa- 
terson  v.  Powell,  9  Bingh.  320,  the  de- 
claration was  upon  the  following  instru- 
ment:— 

"  In  consideration  of  forty  guineas  for 
100^.,  and  according  to  that  rate,  for 
every  greater  or  less  sum  received  of 
we,  whose  names 
are  hereunto  subscribed,  do,  for  our- 
selves severally,  and  our  several  and  res- 
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pective  heirs,  executors,  administrators, 
and  assigns,  and  not  one  for  the  other  or 
others  of  us,  or  for  the  heirs,  executors, 
&c.  of  the  other  or  others  of  us,  assume 
and  promise,  that  we  respectively,  or  our 
respective  heirs,  executors,  &.c.  shall  pay 
or  cause  to  be  paid  to  the  said  , 

the  sum  or  sums  of  money  which  we 
have  hereunto  respectively  subscribed, 
without  any  abatement  >  whatever;  in 
case  the  Imperial  Brazilian  Mining 
shares  be  done  at  or  above  lOOZ.  per  share 
on  or  before  the  31st  day  of  December, 
1829. 

lOOZ.  James  Powell,  One  hundred 
pounds, 

29  April,  1829. 
lOOl.  Henry  Hodo-es,         do. 
lOOZ.  A.  P.  Johnson,  do. 

Tiie  court  held  this  instrument  void, 
as  a  policy  prohibited  by  the  statute. 
The  Lord  Chief  Justice  remarked,  "that 
it  had  been  contended  that  the  words  of 
the  act  were  confined  to  cases  where 
there  was  a  suhject-maller  of  insurance 
exposed  to  peril;  but  that  that  argu- 
ment was  inconsistent  with  the  words 
any  event  or  events  ivhatsoever :"  and 
his  lordship  cited,  on  that  subject,  the 
case  of  Mollison  v.  Staples,  1  Park  on 
Ins.  140  n.,  where  a  policy  on  the  event 
of  there  being  an  open  trade  between 
Great  Britain  and  Maryland  on  or  before 
July  6,  1778,  was  held  void  by  Lord 
Mansfield.  "Our  decision,"  continued 
his  lordship,  "  therefore,  must  turn  upon 
the  provisions  of  the  14  Geo.  3,  if  this 
instrument  can  be  deemed  a  policy. 
Upon  that  point  we  entertain  no  doubt. 
Here  is  a  premium  paid,  in  consideration 
of  the  insurers  incurring  the  risk  of  pay- 
ing a  larger  sum  upon  a  given  contin- 
gency. The  instrument  is  open  to  all 
who  may  choose  to  subscribe,  that  is, 
without  restriction  of  persons  or  num- 
bers. It  then  proceeds,  in  the  usual 
language  of  policies  of  insurance — '  We 
respectively  will  pay,  or  cause  to  be  paid, 
to  the  sum  and  sums  of 

money  which  we  have  hereunto  respec- 
tively subscribed,  without  any  abatement 
whatever,  in  case,'  &.c.  If  the  instru- 
ment in  Roebuck  v.  Hamerton,  was 
rightly  held  to  be  a  policy,  I  can  make 
no  just  discrimination  between  that  in- 
strument and  the  present.  It  is  true, 
that  the  policy  contains  no  clause  about 
average,  because  the  circumstances  of 
the  risk  do  not  require  it.  But,  if  the 
instrument  can  be  deemed  a  policy 
without  that  clause,  we  should  impair 


the  efficacy  of  the  act  of  parliament,  if 
it  were  to  consider  it  as  an  ordinary 
contract.  I  cannot  consider  it  as  other 
than  a  policy,  and,  if  so,  the  plaintiff''s 
claim  must  receive  the  same  answer  as 
was  given  by  Lord  Mansfield  in  Roe- 
buck v.  Hamerton ;  first,  that  this  is  an 
insurance  on  an  event  in  which  the 
party  had  no  interest;  or,  if  he  had,  the 
policy  does  not  disclose  the  name  of  any 
party  interested." 

On  the  other  hand,  it  is  too  late  to 
contend  that  there  may  not  be  many 
legal  wagers.  And  there  are  instances 
in  which  the  courts  have  refused  to 
apply  to  such  the  provisions  of  the  sta- 
tute in  question  ;  thus,  in  Good  v.  Elliott, 
3  T.  R.  693,  the  action  was  upon  a 
wager  between  the  plaintiff  and  defend- 
ant, whether  Susannah  Tye  had  bought 
a  certain  wagon  from  David  Coleman. 
The  declaration  stated  the  nature  of  the 
transaction;  and,  after  verdict  for  the 
plaintiff,  a  rule  nisi  was  obtained  to 
arrest  judgment,  but  was  discharged  by 
the  court  {jlissentienle  Buller,  J.)  af:er 
an  elaborate  discussion  of  the  entire 
subject.  The  majority  of  the  Judges 
relied  upon  several  decided  cases,  as 
proving  that  all  wagers  were  not  neces- 
sarily void  at  common  law,  but  only 
those  which,  by  injuring  a  third  person, 
disturb  the  peace  of  society,  or  which 
militate  against  the  morality  or  sound 
policy  of  the  kingdom  ;  and  they  re- 
marked, that  had  the  law  been  other- 
wise, there  would  have  been  no  occasion 
for  passing  st.  14  G.  3  at  all.  They 
then  proceeded  to  consider  the  question, 
whether  the  transaction  was  invalidated 
by  that  statute,  and  concluded  that  it 
was  not.  "The  statute,"  said  Mr.  J. 
Grose,  "evidently  meant  that  every 
^assurance  on  lives,  or  on  any  r*ip7-| 
other  event,  in  which  the  assured  '-  -^ 
has  not  an  interest,  shall  be  void,  lohe- 
ther  such  insurance  be  effected  in  the 
form  of  a  policy,  or  by  way  of  gaming 
or  wagering.  And,  if  the  construction 
contended  for  by  the  defendant  be  the 
true  one,  it  leads  to  this  extraordinary 
proposition,  viz.,  that  a  statute  which 
concerns  every  part  of  the  community, 
and  which  was  passed  in  1774,  has  never 
been  understood  by  any  one  till  1790. 
To  say  that  every  wager  is  prohibited 
by  this  statute,  is  to  say,  that  every 
wager  is  an  insurance ;  and  that  the 
parliament  meant  to  describe  a  wager 
by  calling  it  an  insurance,  which  T  am 
of  opinion  was  not  their  intent."     Lord 
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Kenyon,  in  his  judgment,  further  ro- 
niark'd,  that  it  was  apparent  that  the 
legislature  had  loritten  instruments 
only  in  contemplation,  by  requiring  the 
names  ol"  the  parties  interested  to  be  in- 
serted therein. 

It  will  be  observed,  that  the  majority 
of  the  Judges  in  Good  v.  Elliott  seem  to 
have  considered  the  distinction  between 
cases  within  and  cases  not  within,  the 
meaning  of  the  statute;  to  consist  rather 
in  the  nature  of  the  risk,  than  in  the 
form  (provided  it  be  written)  of  the  con- 
tract. Indeed,  the  construction  put 
upon  the  act  by  Grose,  J.,  is  irreconcila- 
ble with  any  other  view  ;  for  his  Lord- 
ship, commenting  on  the  statute,  says 
(as  is  above  cited,)  "The  statute  meant, 
that  every  assurance  on  lives,  or  any 
other  event,  in  which  the  assured  had 
not  an  interest,  should  be  void,  whether 
such  insurance  be  effected  in  the  form 
of  a  policy,  or  by  way  of  gaming  or 
icagering  f  manifestly  intending  to  ex- 
press his  opinion,  that  there  were  two 
ways  of  effecting  an  insurance,  the  one 
in  the  form  of  a  policy,  the  other  by 
way  of  gaming  or  wagering — that  is, 
in  the  form  of  a  bet ;  but  that,  which- 
ever way  was  adopted,  the  insurance 
would  equally  be  void,  if  the  insured 
had  no  interest  in  the  subject-matter  of 
insurance.  And  certainly  that  construc- 
tion of  the  act  appears  rational ;  and 
there  may  be  something  not  quite  in  ac- 
cordance with  common  sense,  in  saying 
that  a  statute  prohibiting  a  contract  can 
be  evaded  by  shaping  the  contract  in 
one  form  rather  than  another.  Now,  if 
that  construction  of  the  statute  be  the 
true  one,  and  if  insurances  be  void, 
though  in  the  form  of  wagers  not  of 
folicies,  the  next  question  will  be — 
wliat  ivagers  are,  in  nature  and  in  sub- 
stance, insurances,  as  contradistin- 
guished from  mere  bets  ?  and  this  ques- 
tion, ton,  seems  to  be  answered,  by  JVIr. 
J.  Grose,  who,  using  the  very  words  of 
the  statute,  says,  that  it  evidently  in- 
tended insurances  upon  events.  Now  an 
event — that  which  will  eventually  hap- 
pen (evenire,)  seems  to  include  the  un- 
certain— uncertain,  because  future — 
issue  of  any  transaction  whatever.  To 
give  the  word  event  used  in  the  act,  that 
sense,  and  to  construe  every  wager  on 
an  event  to  be  a  policy,  would  have  the 
effect  of  dividing  all  written  wagers 
into  two  classes: — 1.  Wagers  upon 
questions  capable  of  solution  in  prce- 
senti. — 2.   Wagers  upon  questions  inca- 


pable of  solution  in  ■prasenli,  or  events. 
for  instance,  under  the  former  class 
would  fall  a  wager  whether  a  particular 
horse  is  black  or  white,  since  the  colour 
of  the  horse  ?s  an  existing  fact ;  under 
the  second  class,  a  wager,  whether  the 
foal  a  mare  now  goes  with  will  be  black 
or  white,  as  that  is  a  wager  upon  an 
event.  But,  if  such  really  were  the 
distinction  between  cases  comprised 
and  those  not  comprised  by  the  statute, 
it  would  be  a  very  thin  one  indeed  ;  for, 
after  all,  if  two  men  lay  a  bet  upon  a 
matter,  the  truth  of  which  is  presently 
ascertainable,  although  the  thing  either 
is,  or  is  not,  as  is  asserted,  and  therefore 
itss/«ZMScannot,with  reference  to  the  ge- 
neral nature  of  things,  be  an  event ;  still, 
as  the  betters  are  themselves  uncertain 
how  the  truth  will  upon  examination  be 
discovered  to  be,  their  discovery  of  the 
true  state  of  things  is  a?iei;e?i?,  although 
the  thing  discovered  itself  is  not.  And 
the  distinction  would  indeed  be  a  fine 
one,  which  should  consist  in  the  differ- 
ence between  a  wager  on  a  future 
thing,  and  a  wager  on  the  future  disco- 
very of  an  existing  thing.  But,  without 
adopting  this  distinction,  it  is  impossible 
to  escape  from  the  conclusion,  that  the 
application  of  the  act  is  to  those  writ- 
ten contracts  only  which  are  in  the 
form  of  policies  ;  or,  to  go  a  little  fur- 
ther, that,  if  it  do  apply  to  any  other 
contracts,  it  at  all  events  applies  only 
to  such  as  are  ordinarily,  and  in  the 
common  course  of  business,  made  by 
way  of  policy,  though  the  parties  may, 
for  the  purpose  of  evading  the  stalaite, 
have  ^framed  them  in  the  shape  v^\c.fn 
of  wagers.  That  the  class  of'-  ^ 
cases  comprehended  within  the  latter 
part  of  the  above  proposition,  should  be 
within  the  provisions  of  the  act,  seems 
but  reasonable.  For  the  former  part  of 
the  proposition  there  is  great  authority. 
And,  first,  there  is  authority  to  prove, 
that  all  wagers,  if  conceived  in  the  form 
q/"  po//cies,  are  within  the  statute.  In 
Roebuck  v.  Hamerton,  the  wager  was 
not  upon  an  event,  in  the  strict  sense 
of  that  word  ;  but  on  an  existing,  though 
unascertained  fact,  the  sex  of  the  Che- 
valier D'Eon.  It  is  true,  that,  in  the 
other  sense  above  suggested,  treating 
the  discovery  as  the  event,  it  was  on  an 
event ;  for  the  words,  "  in  case  the  Che- 
valier should  at  any  time  prove  a 
female.''  But  Lord  Mansfield,  although 
the  distinction  between  existing  facts 
and  future  events  was  taken  at  the  bar, 
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founded  his  judgment  not  on  that  distinc- 
tion, but  on  the  form  of  the  contract. 
"  The  parties  themselves,"  said  his  lord- 
ship, "  have  called  it  a  policy.  It  is  in- 
dorsed as  a  policy,  opened  as  a  policy, 
and  any  number  of  persons  whatever 
might  have  subscribed  it  as  such  ;  there- 
fore, it  is  clearly  within  the  act." 

In  the  case  of  Paterson  v.  Powell, 
cited  at  the  beginning  of  the  note,  the 
court,  as  will  be  seen  on  reference  to 
the  extracts  above  made  from  the  judg- 
ment of  the  Lord  C.  Justice,  relied  par- 
ticularly upon  the  form  of  the  contract, 
which  was  that  of  a  policy. 

On  the  other  hand,  it  is  clear,  as  has 
been  said,  from  Good  v.  Elliott,  that  it  is 
not  every  wager  which  is  an  insurance 
within  the  meaning  of  the  act.  In  Good 
V.  Elliott,  the  wager,  it  is  true,  was  not 
upon  an  event;  but  we  have  seen  al- 
ready how  thin  the  distinction  is  between 
a  wager  on  a  future  circumstance,  and 
a  wager  on  the  future  discovery  of  a 
present  hu\.unlinown  one.  [In  a  recent 
case,  however,  in  the  Court  of  Queen's 
Bench,  it  has  been  held  to  make  the  dif- 
ference between  the  legality  and  illega- 
lity of  a  bet  on  the  result  of  a  horse 
race,  Pugh  v.  Jenkins,  1  Q.  B.  631 ;  but 
that  case  if  it  remain  unimpeached, 
will  be  sustained  upon  the  peculiar 
wording  of  9  Ann.,  c.  14,  sec.  5.] 
In  the  late  case  of  Morgan  v.  Pebrer, 
y  Bingh.  N.  C.  4-54,  the  impression  of 
the  court  appeared  to  be,  that  a  wager 
on  a  future  event,  if  not  conceived  in  the 
shape  of  a  policy,  would  not  necessarily 
fall  within  the  statute.  It  was  an  action 
of  assumpsit ;  and  the  declaration  stated, 
that  in  consideration  that  the  plaintiffs 
wonld,  at  the  defendant's  request,  pur- 
chase 10,000^.  of  Cortes  Bonds,  and 
30,000^.  Spanish  Scrip,  the  defendant 
promised  to  indemnify  them  against  loss 
in  a  particular  manner,  which  he  had 
neglected  to  do.  Plea,  that  the  contract 
was  for  the  purchase  of  public  securities, 
to  be  delivered  on  a  future  day,  and  was 
in  truth  a  wager  on  the  price  of  Spanish 
securities,  by  which  the  plaintiffs,  as 
brokers  for  the  defendant,  agreed  with 
certain  persons,  that  if  the  price  of  the 
said  securities  should  be  higher  on  a  cer- 
tain future  day,  ihe  defendant  should  re- 
ceive the  difference;  if  lower,  should 
pay  the  difteience.  Demurrer,  on  the 
argument  of  which  it  was  decided,  in 
accordance  with  Henderson  v.  Bise,  1 
Stark.  1.58;  Wells  v.  Porter,  2  Bingh. 
N.  C.  722  ;  Oakley  v.  Rigby,  ibid.  T62; 


Elsworth  V.  Cole,  2  Mee.  &  Weli^b.  31 : 
and  Robson  v.  Fallows,  2  Bingh.  N.  C. 
332,  that  time  bargains  in  foreign  secu- 
rities, are  not  void  by  the  Stock-Jobbing 
Act.  But,  though  that  was  the  principal 
point,  it  was  also  submitted  to  the  court 
by  Mr.  Gale,  who  argued  for  the  defend- 
ant, that  the  contract  was  a  gaming 
policy,  void  by  the  14  G.  3,  and  Paterson 
V.  Powell  was  cited.  Upon  this  point 
the  Lord  Chief  Justice  said,  "As  to  the 
statute  14  G.  3,  c.  48,  there  is  no  case 
which  has  treated  a  simple  wager  as 
within  the  enactments  against  wagering 
policies  on  lives;  and  I  cannot  see  how 
a  simple  wager,  unobjectional  upon 
other  grounds,  can  be  said  to  fall  within 
this  statute,  when  it  does  not  even  as- 
sume the  form  of  a  policy  of  insurance." 
The  observations  of  the  rest  of  the  court 
were  equally  strong,  and  it  was  ex- 
pressly stated  by  Mr.  J.  Vaughan,  that 
Lord  Kenyon  and  Mr.  J.  Grose  had  both 
laid  it  down,  "  that  the  statute  did  not 
apply,  except  in  the  case  tvhere  the 
wager  assumed  the  shape  of  a  policy  of 
i7isurance." 

It  must,  however,  be  observed  on  Mor- 
gan v.  Pebrer,  that  it  does  not  seem  to 
have  been  necessary  in  that  case  to  de- 
cide the  point,  whether  a  wager  on  a 
future  event,  not  conceived  in  the  usual 
shape  of  a  policy,  be  within  the  meaning 
of  the  act,  or  no.  For  it  did  not  sufficiently 
appear  from  the  record  that  the  parties 
were  not  interested  in  the  event.  On  the 
contrary,  it  rather  appeared  that  they 
were  so ;  for,  although  they  were  not  pos- 
sessed of  the  Spanish  Stock,  still,  if  a  con- 
tract to  buy  *foreign  stock  at  a  fu-  r^,  p^ , 
ture  day,  or  else  pay  the  difference  '-  -I 
between  its  then  and  present  price,  be  not 
illegal  as  a  time-bargain  within  the  Stock- 
jobbing Act,  then  it  is  clear  that  the 
party  making  such  a  contract  has  an  in- 
terest in  the  eventual  price,  and,  if  so, 
the  case  cannot  fall  within  the  14  G.  3. 
There  is  another  ground  on  which  this 
case  may  possibly  be  exempted  from  the 
operation  of  the  statute.  Lord  Kenyon, 
it  will  be  remembered,  seemed  to  think 
that  the  act  only  applied  to  written  con- 
tracts. Now  there  was  no  averment  in 
any  part  of  the  record  in  Morgan  v. 
Pebrer,  that  any  part  of  the  contract 
there  was  in  ivriting.  Whether  Lord 
Kenyon's  dictum  on  that  subject  may 
be  hereafter  acquiesced  in,  is  another 
question.  Certainly  it  would  be  strange 
if  a  gaming  policy,  prohibited  from 
being  made  in  writing,  could  be  good  if 
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made  by  parol;  and  the  effect  of  that 
clause  in  tlie  statute  which  directs  that 
the  nnine  of  the  party  interested  simll 
be  inserted,  may  perhaps  be,  not  to  ren- 
der a  policy  good  if  verbal,  which  would 
be  bad  if  written,  but  to  render  a  writ- 
inff  necessary  in  every  case. 

Notwithstanding  the  strong  expres- 
sions used  by  the  court  in  Morgan  v. 
Pebrer,  which,  according  to  the  well- 
known  rule,  must  be  referred  to  the  case 
then  before  them,  it  is  extremely  difficult 
to  suppose,  that  if,  in  any  of  those  trans- 
actions on  which  policies  are  usual,  a 
gaming  policy  were  worded  like  a  com- 
mon wager,  it  would  be  held  to  be  thus 
exempted  from  the  operation  of  the  14 
G.  3. 

To  such  cases  the  expressions  of  Lord 
Mansfield,  in  Foster  v.  Thackery,  cited 
by  Duller,  J.,  in  Good  v.  Elliott,  would 
forcibly  apply.  "  What,"  said  his  lord- 
ship, "  is  a  policy  1  It  is  derived  from  a 
French  word  which  means  a  promise. 
Is  a  particular  form  necessary?  Must 
it  begin,  'In  the  name  of  God,  amen'!' 
or  refer  to  Lombard  Street  ]  A  mercan- 
tile policy  we  all  know,  but  a  gaming 
policy  is  a  mere  wager.  If  the  form 
were  essential  under  the  act,  it  may  be 
evaded  immediately;  for  it  may  begin, 
'  We  promise,  if  war  be  declared,  we 
will  pay,'  &c.  Apply  that  to  mercantile 
affairs:  '  We  promise,  if  the  ship  sails, 
and  does  not  arrive,"  &c."  Perhaps 
few  readers  have  perused  the  admirable 
judgment  of  Mr.  J.  BuUer,  in  the  case 
of  Good  v.  Elliott,  without  feeling  re- 
gret that  his  construction  of  the  act  was 
not  adopted,  and  all  idle  wagers  what- 
ever held  to  be  invalidated  by  it.  [See 
also  the  remark  of  Lord  Denman,C.  J., 
in  Fisher  v.  Walthara,  4  Q.  B.  693]. 
Itmust  indeed  be  observed  that,  even  as 
the  law  now  stands,  many  such  are  void 
as  contravening  public  policy:  for  in- 
stance, between  voters  as  to  the  result 
of  an  election,  Allan  v.  Hearn,  1  T.  R. 
56;  or  whether  T.  W.  would  be  trans- 
ported for  forgery,  Evans  v.  Jones,  5  M. 
&L  W.,  77.  [So  in  Fisher  v.  Waltham, 
4  Q.  B.  889,  where  a  clerk  having  bet- 
ted that  he  would  not  pass  his  examina- 
tion for  admission  as  an  attorney,  the 
bet  was  held  void  on  the  ground  that  he 
had  the  event  in  his  own  hands,  which  it 
is  presumed  the  court  looked  upon  as 
a  circumstance  inconsistent  with  there 
being  a  consideration  for  the  defendant's 
promise  ;  and  see  now  the  statute  8  & 
9   Vict.  c.   109,   s.    18,    which  enacts, 


"That  all  contracts  or  agreements, 
whether  by  parole  or  in  writing,  by  way 
of  gaming  or  wagering,  shall  be  null 
and  void ;  and  that  no  suit  shall  be 
brought  or  inaintained  in  any  Court  of 
Law  or  Equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to 
be  won  upon  any  wager,  or  which  shall 
have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any 
wager  shall  have  been  made;  Provided 
always,  that  this  enactment  shall  not  be 
deemed  to  apply  to  any  subscription,  or 
contribution,  or  agreement,  to  subscribe 
or  contribute  for  or  toward  any  plate, 
prize,  or  sum  of  money  to  be  awarded  to 
the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise,"  and 
by  sec.  19,  it  is  provided  that  it  "shall 
be  lawful,"  in  cases  of  feigned  issues, 
for  the  court  to  direct  them  in  a  form 
given  in  the  schedule  to  the  act.  Where 
a  feigned  issue  was  made  up  since  the 
statute  in  the  old  form  of  a  wager,  an 
attempt  was  made  to  stay  the  proceed- 
ings upon  it,  on  the  ground  that  it  dis- 
closed a  contract,  in  contravention  of 
the  18lh  section.  The  court,  however, 
refused  a  rule  to  show  cause,  being 
clearly  of  opinion  that  it  was  not  a  wa- 
ger within  the  meaning  of  the  act. 
Luard  v.  Butcher,  2  C.  B.  858]. 

With  respect  to  the  nature  of  the  in- 
terest which  the  statute  requires,  Lord 
Tenterden  in  Halford  v.  Kymer,  10  B. 
&  C.  725,  expressed  a  strong  opinion 
that  it  must  be  a  pecuniary  one.  A 
policy  effected  by  a  father,  in  his  own 
name,  on  the  life  of  his  son,  was,  in  that 
case,  held  void.  "It  is  enacted,"  said 
Bayley,  J.,  "that  no  greater  sum  shall 
be  recovered  than  the  amount  of  the 
value  of  the  interest.  Now  what  was 
the  amount  of  the  value  of  the  interest 
in  this  case?  Certainly  not  one  far- 
thing. If  a  father,  wishing  to  give  his  ^^ 
son  some  property  to  dispose  of,  make 
an  insurance  on  his  son's  life,  in  his  (the 
son's)  name,  not  for  his  (the  father's) 
own  benefit,  but  for  the  benefit  of  the 
son,  there  is  no  law  to  prevent  his  do- 
ing so;  but  that  is  a  transaction  quite 
different  from  the  present."  A  creditor 
(as  is  well  known)  has  an  insurable  in- 
terest in  the  life  of  his  debtor,  Ander- 
son v.  Edie,  Park.  Ins.  640;  unless,  in- 
deed, the  debt  be  an  illegal  one,  Dwyer 
v.  Edie,  Park.  6;39.  A  trustee  may  in- 
sure in  respect  of  the  interest  of  which 
he  is  a  trustee,  Tidswell  v.  Angerstein, 
Peake,    151.      Lord   Kenyon    held,    at 
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Nisi  Prius,  tliat  a  wife,  who  had 
insured  her  husband's  life,  need  not 
prove  she  was  interested  in  it,  for  it 
must  be  presumed;  Reed  v.  Royal  Ex- 
chano-e  Assurance  Co.,  Peake  Add.  Ca. 
70.  It  has  been  always  considered  clear 
that  a  man  may  insure  his  own  life; 
but,  as  has  been  already  observed,  the 
Court  of  Exchequer  has  expressed  an 
opinion,  in  Wainwright  v.  Bland,  that  a 
man  cannot,  in  order  to  evade  the  stat- 
ute, legally  insure  his  own  life  with  the 
money  and  for  the  benefit  of  another. 
Indeed,  there  would  be  another  objection 
to  such  a  proceeding,  arising  from  sec. 
2  of  the  statute,  which  requires  tiie  in- 
sertion of  the  name  of  the  person  on 
whose  account  the  policy  was  under- 
written. [Quajre,  if  an  allegation  in  a 
declaration  upon  a  policy*  that  A.  and 
B.  were  interested,  is  satisfied  by  proof 
that  A.  was  mortgagor  and  B.  mort- 
gagee.    See  Pim  v.  Reid,  6  JVI.  &  Gr. 

1-] 

The  principal  case  of  Godsall  v.  Bol- 
dero  did  not  indeed  turn  on  the  statute 
of  14  G.  3,  but  on  the  common-law  doc- 
trine, that  insurance  is  a  contract  of  in- 
demnity. The  act  applies  to  cases 
where  there  never  was  an  interest  to 
insure;  the  common-law  doctrine  to 
r*17ni  ^^^^^  where  *there  was  an  inter- 
•^  -'  est,  but  the  insured  has  been 
indemnified  without  the  aid  of  the  in- 
surers. 

The  doctrine  established  by  Godsall 
V.  Boldero,  as  applicable  to  such  cases, 
is  recognised  in  Ex  parte  Andrews  in  re 
Emett,  1  Madd.  573.  Stephen  Emett 
had  assigned  a  contingent  interest,  de- 
terminable on  tiie  death  of  his  wife 
Margaret,  to  his  brothers,  Thomas  and 
Charles,  to  secure  debts  from  him  to 
them.  They  had  each  insured  the  life 
of  Margaret,  and  on  her  death  received 
200/.  from  the  office.  Stephen  Emett 
afterwards  becoming  bankrupt,  they 
proved  their  whole  debt,  without  de- 
ducting the  200/.,  and  the  question  was, 
whether  so  much  of  the  proof  should  be 
expunged.  "  Upon  the  argument,"  said 
the  Vice-Chancellor,  Sir  Thomas  Plum- 
er,  "this  case  was  assimilated  to  God- 
sall V.  Boldero,  of  which  it  is  the  con- 
verse. Here  the  party  recovered  not 
his  debt,  but  the  sum  insured  by  the 
policy.  But,  it  is  said  that,  inasmuch 
as  in  that  case  the  transactions  were 
blended,  and  what  was  paid  by  the  exe- 
cutors absolved  the  office,  so  payment 
by  tlie  office   discharges   the  debt.     It 


may  be  argued,  however,  that  it  does 
not  necessarily  follow  that  the  court  de- 
ciding that  [he  party,  having  been  paid 
by  the  executors,  could  not  recover  from 
the  office,  would  have  decided  that,  hav- 
ing been  paid  by  the  office,  he  could  not 
recover  from  the  executors.  The  con- 
tract with  the  insurance  office  must  be 
a  contract  of  indemnity :  it  would  be 
legal  only  as  an  indemnity  commensu- 
rate with  the  interest  of  the  party.  The 
contract  is  to  indemnify  from  loss;  but 
there  was  no  loss.  That  case,  there- 
fore, though  it  bears  on  this  question, 
does  not  conclude  it."  Ex  parte  An- 
drews was  decided  on  another  point. 
The  observations  of  the  Vice-Chancel- 
lor, in  that  case,  are  fully  borne  out  by 
the  decision  of  the  Court  of  Queen's 
Bench  in  Clark  v.  Blything,  2  B.  &  C. 
254,  which  settles  that  the  converse  of 
Godsall  v.  Boldero  does  not  hold  good. 
That  was  an  action  to  recover  satisfac- 
tion from  the  hundred  for  stacks  wilfully 
burnt.  It  appeared  that  they  had  been 
insured,  and  that  the  plaintiff  had  re- 
ceived the  amount  of  the  loss  from  the 
office.  The  court,  however,  held,  that 
he  was  entitled  to  recover.  The  same 
point  had  been  previously  decided  in 
Mason  v.  Sainsbury,  2  Marshall  on  In- 
surance, 796,  accord.  Yates  v.  White,  4 
Bingh.  N.  C.  272.  [In  Powles  v.  Innes, 
11  M.  &  W.  10,  it  was  held  that  a  person 
who  assigns  away  his  interest  in  a  ship 
or  goods  after  effecting  a  policy  of  insur- 
ance upon  them,  and  before  the  loss, 
cannot  sue  upon  the  policy;  except  as 
a  trustee  for  the  assignee  in  a  case 
where  the  policy  is  handed  over  to  hirn 
upon  the  assignment,  or  there  is  an 
agreement  that  it  shall  be  kept  alive  for 
his  benefit.] 

There  is  a  case  reported  in  6  Esp.  11. 
Holland  v.  Smith,  decided  by  Lord  El- 
lenborough,  from  which  it  may  be  con- 
jectured that  his  Lordship  was  of  opinion, 
that  if  A.  insure  the  life  of  B.,  his 
debtor,  and  afterwards  the  debt  is  paid 
off,  B.  may,  by  continuing  to  pay  the 
premiums,  keep  the  policy  alive  for  his 
own  benefit.  In  that  case,  O'Hara,  being 
indebted  in  50/.  to  Kendrick,  the  latter  in- 
sured his  (O'Hara's)  life  to  that  amount. 
The  debt  was  paid  off,  and  O'Hara's  exe- 
cutor afterwards  sued  Kendrick's  execu- 
tor for  the  amount  of  the  insurance, 
which  had  been  received  by  the  latter 
from  the  office,  and  having  proved  that 
O'Hara  had  regularly  repaid  Kendrick 
the  amount  of  premiums  paid  by  the 
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latter  to  llie  office,  he  was  held  entitled 
to  recover;  i)id  Lordsliip  saying,  that 
"it  must  be  taken  that  O'lJara  meant 
to  keep  the  policy  alive  tor  his  own 
beiielit."  It  is,  however,  clear,  from 
(jodsall  V.  Boldero,  that  Kendrick's  exe- 
cutor could  not  have  recovered  against 
the  office;  and  as  O'Hara's  executor 
must,  if  he  had  sued  the  office,  have 
rued  in  the  name  of  Kendrick's  execu- 
tor, it  would  be  strange  if  his  rights 
were  more  extensive.  It  must,  how- 
ever, he  observed,  that  the  question  of 
tiie  rights  of  either  executor  against  the 
office,  was  by  no  means  necessarily  in- 
volved in  this  case,  which  only  decides 
that  Kendrick's  executor  was  not  enti- 
tled to  the  money  as  against  O'Hara's 
executor,  but  must  be  taken  to  have  re- 
ceived itas  thelatter'sagent.  [Where  a 
debtor  and  his  wife  joined  in  an  assign- 
ment by  way  of  mortgage  of  a  chose  in 
action  not  capable  of  being  reduced  into 
possession  during  the  wife's  life,  to  a  cre- 
ditor, to  secure  a  debt  of  3()0L  and  inter- 
est. 'I'he  creditor  afterwards,  without  the 
knowledge  of  his  debtor,  insured  the 
wife's  life  for200Z. ;  and  upon  her  death 
in  the  lifetime  of  her  husband,  received 
tliat  sum  from  the  Office.  The  husband 
as  administrator  to  his  late  wife  filed 
his  bill  against  the  creditor,  claiming  to 
set  off  the  200Z.  against  the  mortgage 
debt,  and  to  be  let  in  to  redeem  on  pay- 
ment of  the  balance.  Vice-Chancellor 
Wigram  held  that  the  creditor  had  an 
insurable  interest  in  the  wife's  life,  but 
that  the  risk  insured  against  was  the 
wife's  survivorship,  which  therefore 
ceased  upon  the  wife's  death  in  her  hus- 
band's lifetime,  and  that  the  contract 
being  one  of  indemnity,  the  office  had 
paid°the  200^.  in  their  own  wrong,— the 
money  so  paid  therefore  could  not  be 
claimed  by  way  of  set-off  by  the  hus- 
band, Henson  v.  Blackwell,  4  Hare's 
Rep.  434.  Qutere,  whether  in  this  case 
the  interest  was  not  in  the  husband's 
life.] 

There  is  a  question  which  has  been 
occasionally  mooted,  but  on  which  I  am 
not  aware  of  any  express  decision,  viz. 
whether,  if  a  man,  having  an  interest  in 
the  life  of  another,  were  to  insure  it, 
and  the  interest  were  afterwards  to 
cease,  and,  after  that,  lie  were  to  ac- 
quire a  fresh  interest,  the  policy  would 
be  available  to  protect  that  fresh  inter- 
est. On  the  one  hand  it  may  be  urged, 
that  the  interest  originally  insured  has 
been  determined  by  the  payment;  that 


the  policy  is  thereby  satisfied  ;  and  that, 
to  make  it  cover  a  new  interest,  would 
be  to  create  a  new  risk,  against  which 
the  ofiice  never  contracted  to  insure. 
On  the  other  hand  it  may  be  argued, 
that*all  that  tiie  statute  and  com-  pi-j'i-i 
nion  law,  taken  together,  require,  '-  -' 
is,  that  a  party  should  not  insure  a  life 
in  which  he  has  no  interest,  and  that  he 
should  not  recover  money  which  he  has 
actually  been  paid;  that,  in  the  case  put, 
the  former  condition  is  satisfied  by  there 
being  an  interest  at  the  time  of  the  in- 
surance; the  latter,  by  there  being  an 
interest  at  the  time  of  the  death;  that 
what  may  happen  in  the  intermediate 
space  of  time  is  immaterial;  and  that 
the  insurance  office  is  not  aggrieved, 
having  demanded  and  received  the  pre- 
mium on  the«eupposition  that  the  origi- 
nal interest  would  continue  until  the  ex- 
piration of  the  life  insured. 

As  the  insurance  is  a  contract  of  in- 
demnity, it  follows,  from  the  same  prin- 
ciple on  which  Godsall  v.  Boldero  was 
decided,  that  if  part  of  a  debt  be  paid 
by  the  debtor  or  his  executors,  the  in- 
surers will  be  relieved  pro  tanto.  On 
this  ground  stands  the  decision  in  Irving 
V.  Richardson,  1  M.  &  Rob.  153,  which 
arose  on  a  sea  policy.  The  defendant 
had  insured  1700^.  with  a  Glasgow  com- 
pany, and  20001.  with  the  Alliance 
office,  on  the  ship  Swiftsure,  valued  in 
both  policies  at  3000Z. :  he  received  both 
sums,  the  Alliance  not  being,  when  they 
paid,  aware  of  the  former  insurance. 
The  Alliance  afterwards  brought  an  ac- 
tion to  recover  back  1001.  being  the  ex- 
cess of  the  amount  paid  above  the  value 
declared,  and  Lord  Tenterden  held  them 
entitled  to  recover,  the  defendant  being 
bound  by  the  valuation  in  the  policy, 
though  the  vessel  was  really  worth 
3,700/.  In  Bousfield  v.  Barnes,  4  Camp. 
228,  however,  the  values  declared  were 
0,000/.  in  one  policy,  and  8,000/.  in  an- 
other; and  the  insured  was  permitted  to 
recover  600/.  upon  the  former  policy, 
though  he  had  already  recovered  6,000/. 
on  the  latter.  [A  policy  on  goods  "  lost 
or  not  lost"  is  a  contract  of  indemnity 
against  all  past  as  well  as  all  future 
losses  sustained  by  the  assured  in  respect 
to  the  interest  insured,  where  therefore 
a  policy  was  effected  on  360  bales  of 
cotton,  lost  or  not  lost,  at  and  from  Bom- 
bay to  London,  it  was  held  the  assured 
might  recover  for  damage  to  the  goods 
from  perils  of  the  sea  during  the  voy- 
age, although   such  damage   had  been 
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sustained    before  the   purchase   of  the     damaged  goods,  Sutherland  v.  Prat;,  ii 
goods  by  the   assured,  it  not  appearing     M.  &  VV.  296.] 
that   the  goods  had  been  purchased  as 


Contracts  of  wager  are  valid  at  common  law,  unless  they  arc  affected  with 
some  special  cause  of  invalidity ;  Ball  v.  Gilbert,  12  Metcalf,  397  ;  Clark 
V.  Gibson,  12  New  Hampshire,  386;  Campbell  v.  Richardson,  10  Johnson, 
206  ;  Bunn  v.  Biker,  4  id.  426 ;  Morgan  v.  Pettit,  3  Scammon,  529 ; 
Haskett  v.  Wootan,  1  Nott  &  M'Cord,  180 ;  Dunman  v.  Struther,  1  Texas, 
89.  When,  therefore,  no  statutory  prohibition  intervenes,  a  bet  on  the 
result  of  a  horse  race,  or  of  a  game  of  cards,  may  be  recovered  by  the  winner  ; 
Haskett  v.  Wootan;  Pratt  v.  M'Intyre,  Wright,  3.56  ;  Brown  v.  Brady, 
2  Murphy,  117. 

But  wagers,  which  are  contrary  to  public  policy,  or  injurious  to  private 
feeling,  are  essentially  void,  and  cannot  be  made  the  grounds  of  an  action ; 
Jeffrey  v.  Ficklin,  3  Pike,  227 ;  Bunn  v.  Biker.  Wagers  on  the  event  of 
an  election  are  void  on  the  former  ground  ;  Lansing  v.  Lansing,  8  Johnson, 
154  ;  Dcnniston  v.  Cook,  12  id.  375 ;  Rust  v.  Gott,  9  Cowen,  169;  M'Allistcr 
v.  Hoffman,  16  Sergeant  &  Rawle,  147 ;  Duncan  v.  Cox,  6  Blackford,  270 ; 
Laval  V.  Myers,  1  Bailey,  486;  Wheeler  v.  Spencer,  13  Conn.  28  ',k  Porter 
v.  Sawyer,  1  Harrington,  517  ;  Gardnerv.  Nolen,  3  id.  420 ;  Hickerson  v. 
J5enson,  8  3iissouri,  8;  Davis  v.  Halbrook,  1  La.  Ann.  R.  118;  Collamer 
v.  Day,  2  Vermont,  144  ;  Wroth  v.  Johnson,  4  Har.  &  M'Henry,  284  ;  Lloyd 
V.  Leisenrigg,  7  Watts,  294;  Tarleton  v.  Baker,  18  Vermont,  9;  and 
those  on  the  life  of  a  human  being  on  both  grounds ;  Phillips  v.  Ives,  1 
Rawle,  41.  And  as  the  moral  sense  of  the  present  day  regards  all  gaming 
or  wagering  contracts,  as  inconsistent  with  the  interest  of  the  community, 
and  at  variance  with  the  laws  of  morality,  the  exception  necessarily  tends 
to  become  the  rule.  It  has  consequently  been  decided  in  some  of  the 
states  of  this  country,  that  all  contracts  of  wager  are  void ;  Edgill  v. 
M'Laughlin,  6  Wharton,  179;  Thomas  v.  Crouise,  16  Ohio,  54;  David 
v.  Ransom,  1  Iowa,  383  ;  Perkins  v.  Easton,  3  New  Hampshire,  155 ; 
Hart  v.  Hart,  6  id.  104;  Rue  v.  Gist,  1  Strobhart,  82.  In  some  of  the 
others,  the  question  is  treated  as  open  in  theory,  although  a  recovery  is 
seldom,  or  never  permitted  in  practice ;  Ball  v.  Gilbert,  12  Metcalf,  397 ; 
Marean  v.  Longley,  8  Shepley,  26 ;  Clark  v.  Gibson,  12  New  Hampshire, 
386;  Gardner  v.  Nolen,  3  Harrington,  420;  Jeffrey  v.  Ficklin,  3  Pike, 
227.  And  there  are  but  few,  in  which  wagers  stand  on  the  footing  of  the 
common  law,  and  are  unquestionably  good,  unless  some  special  ground  is 
shown  for  regarding  them  differently ;  Dunman  v.  Struther,  1  Texas,  89  ; 
Morgan  v.  Pettit,  3  Scammon,  529.  In  some  of  the  states,  all  wagering  or 
gaming  contracts  have  been  prohibited  by  statute ;  Wheeler  v.  Spencer, 
15  Connecticut,  28 ;  Fowler  v.  Van  Surdam,  1  Denio,  537  ;  while  in  others. 
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the  prohibition  onlj  extends  to  the  forms  of  gaming  most  commonly  in  use, 
or  thought  to  be  most  injurious;  Faris  v.  Kirtley,  5  Dana,  4G0. 

It  was  lield  in  Thomas  v.  Davis,  2  B.  Monroe,  227,  that  a  contract  of 
wager,  which  is  valid  in  the  state  where  it  is  made,  may  be  enforced  in  ano- 
ther, where  it  would  have  been  void.  But  this  rule  obviously  cannot  apply 
in  those  cases,  where  the  wager  is  a  fraud  on  the  laws  or  policy  of  the  state, 
where  the  action  is  brought,  although  made  beyond  its  boundaries;  and  it 
was  consequently  decided  in  Tarleton  v.  Baker,  18  Vermont,  9,  that  where 
two  persons,  domiciled  in  Vermont,  went  into  Canada,  for  the  purpose  of 
making  a  bet  on  an  approaching  presidential  election  in  the  United  States, 
either  of  them  might  recover  back  the  amount  of  his  deposit  from  the  stake- 
holder, after  their  return. 

When  contracts  of  wager  are  void  under  the  statute  or  common  law,  the 
execution  of  the  contract  by  payment  to  the  winner,  brings  both  parties 
within  the  rule,  in  pari  delicto  potior  conditio  defendentis,  and  no  action  can 
be  brought  by  the  loser  to  regain  what  he  has  lost ;  M'Allister  v.  Hoflfman, 
16  Sergeant  &  Rawle,  14;  Specise  v.  M'Coy,  6  Watts  &  Sergeant,  485; 
Danforth  v.  Evans,  16  Vermont,  538 ;  Marean  v.  Longley,  8  Shepley,  26 ; 
Machin  v.  Moore,  2  Grattan,  257;  Allen  v.  David.  4  Humphreys,  431; 
Hickerson  v.  Benson,  8  Missouri,  8;  M'Hatton  v.  Bates,  4  Blackford,  63; 
Thomas  v.  Cronise,  16  Ohio,  54.  This,  however,  has  been  remedied  by 
statute  in  some  of  the  states,  and  the  winner  made  answerable  for  the  amount 
of  the  bet,  even  after  it  has  been  actually  paid  to  him  by  the  loser;  Marean 
V.  Longley,  8  Shepley,  26 ;  Faris  v.  Kirtley,  6  Dana,  460 ;  Hackett  v. 
V.  Davis,  3  M'Lean,  100;  Lewis  y.  Miner,  3  Denio,  103;  Ruchman  v. 
Pitcher,  1  Comstock,  312.  And  it  is  held  in  general,  in  this  country,  that 
so  long  as  the  money  staked  on  the  result  of  a  wager,  remains  in  the  hands 
of  the  stake-holder,  it  is  still  within  the  control  of  the  parties,  and  may  be 
withdrawn  by  either  of  them,  after  the  wager  has  been  determined  against  him, 
without  the  consent  of  the  other;  M'Allister  v.  Gallagher,  3  Penna.  468; 
Tarleton  v.  Baker,  18  Vermont,  9.  It  is  accordingly  well  settled,  that 
although  an  actual  payment  by  the  stakeholder  to  the  winner  before  notice, 
is  valid,  a  notice  not  to  pay,  will  operate  as  a  countermand  of  the  author- 
ity implied  by  the  original  deposit,  and  render  a  subsequent  payment  wrong- 
ful, as  against  the  party  by  whom  the  notice  is  given. 

The  law  was  so  held  by  the  Supreme  Court  of  New  York,  in  Vischer  v. 
Yates,  11  Johnson,  23,  and  although  this  decision  was  overruled  by  the 
Court  of  Errors,  in  Yates  v.  Foot,  12  Johnson,  1,  it  is  sustained  by  the 
course  of  decision  throughout  this  country,  which  fully  establishes,  that 
the  position  of  the  stakeholder  in  such  cases,  is  that  of  a  mere  agent  or 
bailee,  who  will  necessarily  be  liable  if  he  attempt  to  carry  out  a  transac- 
tion, which  is  void  as  a  contract,  and  has  been  revoked  as  an  authority  ; 
Stacy  V.  Foss,  1  Appleton,  335;  Wheeler  v.  Spencer.  15  Conn.  28;  Moore 
V.  Trippe,  1  Spencer,  263  ;  Forrest  v.  Hart,  3  Murphy,  458  ;  Perkins  v. 
Hyde,  6  Yerger,  238 ;  Wood  v.  Duncan,  9  Porter,  227 ;  Schackelford  v. 
Ward,  3  Alabama,  37 ;  Ivey  v.  Phifer,  11  id.  335. 

In  New  York,  however,  Yates  v.  Foot  is  still  followed  as  an  authority, 
and  although  the  Revised  Statutes  give  a  remedy  against  a  stakeholder, 
who  pays  the  amount  of  an  illegal  wager  over  to  the  winner,  after  notice  to 
the  contrary  from  the  loser,  the  action  cannot  be  sustained,  unless  brought 
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in  the  form  and  witliin  the  period  which  they  prescribe  ;  McKcon  v. 
Oaherty,  3  Wend.  494 ;  Brush  v.  Keeler,  5  id.  250 ;  Fowler  v.  Van  Surdam, 
1  Denio,  557. 

It  is  well  settled,  that  when  several  persons  unite  in  making  a  bet  and 
depositino-  the  money  in  the  hands  of  the  stakeholder,  each  may  sue  for 
the  recovery  of  his  share,  without  joining  the  rest,  because  the  action  pro- 
ceeds on  the  ground,  that  the  original  contract  is  void,  and  is  founded  solely 
on  an  implied  promise  raised  by  the  law  ;  Ruckman  v.  Pitcher,  1  Comstock, 
o92.  And  for  the  same  reason,  it  has  been  held  in  Pennsylvania,  that  the 
parties  to  such  a  deposit  cannot  unite  in  an  action  for  its  recovery ;  Mytinger 
V.  Springer,  3  W.  &  S.  405;  and  that  a  notice  by  one  will  not  enure  for 
the  benefit  of  the  rest,  although  ratified  subsequently  by  an  action  brought 
by  all ;  Reichly  v.  Maclay,  2  W.  &  S.  59. 

While  wagers  generally  were  valid,  there  could  be  no  objection  to  the 
validity  of  wagering  or  gaming  policies  of  insurance,  and  actions  were  con- 
sequently sustained  on  such  insurances,  both  in  this  country  and  in  Eng- 
land; Crawford  v.  Hunter,  8  Term,  13  ;  Juhel  v.  Church,  2  Johnson's  Cases, 
333;  Cleudenning  v.  Church,  3  Caines,  141;  Buchanan  v.  The  Ins.  Co.  6 
Cowen,  318;  Shepherd  v.  Sawyer,  2  Murphy,  26;  Nantes  v.  Thomp- 
son, 2  East,  385;  Patterson  v.  Powell,  9  Bing.  126.  But  the  presump- 
tion of  law  seems  always  to  have  been,  that  an  insurance  was  intended  as 
an  indemnity,  unless  shown  to  have  been  meant  as  a  wager;  Lueena  v. 
Crawford,  2  New  R.  269.  Hence,  when  an  insurance  was  effected  without 
interest,  or  where  there  was  a  subsequent  failure  of  interest,  the  contract 
was  prima  facie  at  an  end,  and  the  insured  might  demand  a  return  of  the 
premium,  or  the  insurer  file  a  bill  to  have  the  policy  surrendered  and  can- 
celled; G-oddard  v.  Glarrett,  2  Vernon,  269;  although  such  a  demand  might 
no  doubt,  have  been  resisted,  by  showing  that  the  object  of  the  parties  was 
a  wager  and  not  an  insurance.  Wager  policies  were,  however,  prohibited 
}»y  the  statutes  14  &  19  Geo.  3,  and  are  invalid  in  most  of  the  states  of  this 
country,  either  by  express  enactment,  or  under  the  course  of  decision; 
Amory  v.  Gilman,  2  Mass.  1;  Pritchett  v.  The  N.  A.  Ins.  Co.  3  Yeates,  458  ; 
Adams  v.  The  Pennsylvania  Ins.  Co.  1  Rawle,  107. 

It  is,  notwithstanding,  far  from  beiug  true,  that  every  policy,  which 
exceeds  the  measure  of  a  just  indemnity,  for  the  loss  of  the  insured,  is  to  be 
regarded  as  a  wager,  or  treated  as  void.  To  give  it  this  character,  it  must 
appear  afiirmatively  that  the  insured  intended  a  wager,  and  not  merely  that 
the  sum  fixed  by  the  contract  exceeds  the  actual  amount  of  the  loss.  Thus, 
an  insurance  of  freight,  carried  or  not  carried ;  Da  Longuemere  v.  The 
Phoenix  Ins.  Co.,  18  Johnson,  127;  or,  of  profits  valued  at  a  fixed  sum, 
without  proof  that  profits  would  have  been  made,  had  the  goods  reached  their 
destination,  will  bind  the  insurers  to  the  payment  of  the  stipulated  amount  to 
the  insured,  even  when  it  exceeds  the  value  at  risk,  and  is  far  greater  than 
the  loss  actually  sustained;  Loomis  v.  Shaw,  2  Johnson's  Cases,  36; 
3Iumford  v.  Hallett,  1  Johnson,  439 ;  French  v.  The  Ins.  Co.  16  Pick. 
439 ;  The  Patapsco  Ins.  Co.  v.  Coulter,  3  Peters,  397.  So,  where  goods 
covered  to  their  full  value  by  an  open  policy,  are  subsequently  insured 
under  a  valued  policy,  the  receipt  of  a  full  indemnity  under  the  first  eon- 
tract,  will  not  be  a  bar  to  a  recovery  on  the  second.  Murray  v.  The  Ins. 
Co.  of  Pennsylvania,  2  W.  C.  C.  R.  186 ;  Kane  v.  The  Columbian  Ins.  Co. 
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8  Johnson,  229;  Minturn  v.  The  Columbian  Ins.  Co.  10  id.  70;  Pleasants  v. 
The  Maryhind  Ins.  Co.  8  Cranch,  55.  In  like  manner,  no  disparity  between 
the  estimated  and  actual  value  of  the  goods  covered  by  a  valued  policy, 
will  excuse  the  insurer  from  fulfilling  his  contract  with  the  insured,  unless 
he  can  show  that  the  valuation  was  made  in  bad  faith,  or  as  a  cloak  to  a 
wager;  Clark  v.  The  Ocean  Ins.  Co.  20  Tick.  287;  Robinson  v.  The  Man. 
Ins.  Co.  1  Metealf,  U3  ;  Alsop  v.  The  Com.  Ins.  Co.  1  Sumner,  451. 

These  cases  have  their  foundation,  in  the  necessity  of  permitting  that  to 
be  fi.xed  by  stipulation,  which  would  be  uncertain  without  it,  and  the 
impossibility  of  opening  such  stipulations  in  any  case,  on  any  ground 
short  of  fraud,  without  rendering  them  valueless  in  all.  But  it  is  thoroughly 
well  settled,  under  the  decision  in  the  principal  case,  and  the  general 
principles  of  the  law  of  insurance,  that  when  no  express  agreement  inter- 
venes, the  recovery  of  the  insured  will  be  limited  to  a  mere,  though  full 
indemnity  for  his  loss;  Brinley  v.  The  National  Ins.  Co.,  11  Metealf,  195; 
and  that  from  whatever  quarter,  such  an  indemnity  may  come,  it  will 
be  a  bar  to  a  further  recovery  against  the  insurer;  Irving  v.  Richardson,  2 
B.  &  A.  193.  The  same  rule  applies  where  the  insured  has  no  interest 
at  the  time  of  making  the  insurance;  Wiggin  v.  The  Mercantile  Ins.  Co., 
7  Pick.  271 ;  Foster  v.  The  U.  S.  Ins.  Coril  id.  45  :  Adams  v.  The  Penn- 
sylvania Ins.  Co.,  1  Rawle,  107;  or  departs  with  his  interest  after  it  is 
made ;  The  Saddlers'  Ins.  Co.  v.  Badcock,  2  Atkyns,  534 ;  Carroll  v.  The 
Boston  M.  Ins.  Co.,  8  Mass.  515 ;  Stetson  v.  The  Massachusetts  M.  &  F. 
Ins.  Co.  4  id.  330;  Wilson  v.  Hill,  3  Metealf,  66;  2  American  Leading 
Cases,  418,  452,  456,  498. 


[n72]  =^ROSE   V.    HART. 

TRINITY,  58  G.  3.— C,  P. 

[REPORTED  8  TAUNT.  499.] 

Trover  for  cloths  deposited  by  the  bankrupt  previously  to  his  bankruptcy  with  the 
defendant,  a  fuller,  for  the  purpose  of  bein<T  dressed;  Held,  that  the  defendant 
was  not  entitled  to  detain  them  for  his  general  balance  for  such  work  done  by 
him  for  the  bankrupt  previously  to  his  bankruptcy;  for  that  there  was  no 
mutual  credit  within  stat.  5  G.  2,  c.  30,  s.  28. 

Trover  for  cloths  deposited  by  the  bankrupt,  previously  to  his  bankruptcy, 
with  the  defendant,  who  was  a  fuller,  for  the  purpose  of  being  dressed.  At  the 
trial,  before  Holroyd,  J.,  at  the  Salisbury  Spring  assizes,  1817,  it  appeared 
that  when  the  cloths  were  so  deposited,  there  was  a  debt  due  from  the  bank- 
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rupt  to  the  defendant,  for  other  cloths  dressed  by  the  latter.  After  the 
bankruptcy,  the  plaintiffs  tendered  the  sum  due  for  dressing  the  cloths  in 
question  to  the  defendant,  who  refused  to  deliver  them  up,  without  payment 
of  the  whole  debt  due  to  them  from  the  bankrupt.  They  then  brought 
their  action.  For  the  defendant  it  was  contended,  that  the  case  came  within 
the  principle  laid  down  in  Olive  v.  Smith(a),  and  that  he  was  entitled  to 
retain  the  cloths  for  his  general  balance.  The  jury  found  a  verdict  for  the 
plaintiffs ;  and,  Holroyd,  J.,  having  reserved  the  point. 

Pell,  Serjt.,  in  Easter  term,  1817,  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit,  on  the  ground  urged  at  the  trial,  and  he  cited 
Ex  parte  Deeze,(Z>)  as  in  point,  and  observed,  that  the  principle  of  the  cases 
which  contradicted  the  doctrine  there  laid  down  was  vicious,  inasmuch  as  it 
went  to  destroy  the  law  of  lien. 

'^Gihhs,  C.  J You  are  aware  of  the  case  of  Green  v.  Farmer,(c)  ^^-17^1 

which,  by  the  bye,  I  may  say  has  been  frequently  diregarded.  In  •- 
a  case  in  which  I  have  the  brief,  and  in  which  case  Lord  Ashburton  was,  a 
special  custom  for  dyers  to  have  their  general  lien  was  proved ;  and,  not- 
withstanding Green  v.  Farmer,  that  custom  was  acted  upon  in  that  case,  and 
has  been  many  times  since  recognised.  The  case  Ex  parte  Deeze  is  cer- 
tainly contradictory  to  the  case  Ex  parte  Ockenden,((?)  subsequently  de- 
cided. The  question  is  of  the  utmost  importance,  and  we  are  quite  open  to 
hear  it  discussed.     Take  your  rule.  Rule  nisi  granted. 

In  the  following  Trinity  term  cause  was  shown  by 

Lens,  Serjt.,  who  contended,  that  Lord  Hardwicke,  in  Ex  parte  Ocken- 
den,  recognised  by  Mansfield,  C.  J.,  in  Green  v.  Farmer,  had  much  nar- 
rowed the  extensive  construction  which  he  had  put  in  Ex  parte  Deeze,  on 
the  words  ''  mutual  credits,"  in  the  stat.  5  G.  2,  c.  30,  s.  28,  and  had  ex- 
cluded cases  like  the  present  from  its  operation ;  and  referred  to  the  case  of 
Chase  v.  Westmore,(e)  where  a  point  similar  to  the  present  was  made,  but 
the  court,  thinking  that  that  case  did  not  involve  the  question  of  mutual 
credits,  gave  judgment  on  the  point  in  lien.  He  also  cited  Birdwood  v. 
Raphael, (/)  and  contended,  that  the  decision  in  Olive  v.  Smith  did  not 
apply  to  the  present  case. 

Pell  was  then  heard  in  support  of  the  rule.  If  the  defendant  had  sold 
these  cloths,  and  the  assignees  had  brought  their  action  for  money  had  and 
received,  they  must  clearly  have  allowed  to  the  defendant  the  amount  of 
their  general  balance  against  the  bankrupt,  before  they  could  have  recovered 
the  difference,  if  any,  from  the  defendant.  Mutual  credit  is  used  as  synony- 
mous with  mutual  trust.  "  Where  there  is  a  trust  between  two  men,  on 
each  side,  that  makes  a  mutual  credit." (^)  The  case  Ex  parte  Deeze,  and 
the  whole  reasoning  of  Lord  Hardwicke  on  the  subject  of  mutual  credit  in 
that  case  (which  is  recognised  and  confirmed  in  French  v.  Fenn,  in  Smith 
v.  Hodson,(A.)  and  both  by  Gibbs,  J.,  in  his  statement  of  his  opinion  at  the 
trial  in  Olive  v.  Smith, (^)  and  subsequently,  by  the  whole  court,  in  their 

(a)  5  Taunt.  56.  (6)  1  Atk.  2'^8.  (c)  4  Burr.  2214. 

{d)  1  Atk.  235,  (e.)  5  M.  &  S.  180,  (/)  5  Price,  593. 

(g-)  Per  Bullcr,  J.,  French  v.  Fcnn,  Co.  B.  L.  536,  7lh  ed. 
(A)  4T.  R.211.  (i)  5  Taunt.  58. 
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final  decision,)  is  most  strong  for  the  defendants ;  but,  if  the  case  Ex  parte 
Ockenden,  in  which  no  judgment  Avas  given,  is  to  be  upheld  against  the 
r*17n  ^^^^  ^^  parte  Deeze,  confirmed  *over  and  over  again  by  subse- 
L  -I  quent  decisions,  then  it  is  admitted,  that  the  defendants  cannot  suc- 
ceed. 

It  is  true,  that  this  is  an  action  of  trover,  and  no  case  of  this  precise 
nature  has  been  decided ;  but  the  plaintiffs,  by  their  choice  of  action,  can 
never  prevent  the  defendant  from  having  the  benefit  of  this  statutable  lien. 
In  Jennings  v.  Rundell,(/.-)  the  plaintiff  shaped  his  case  in  tort,  in  order  to 
deprive  the  defendant  of  the  benefit  of  his  infancy ;  but  the  defendant 
pleaded  his  infancy,  and  it  was  holden  a  good  plea.  In  Ex  parte  Deeze, 
Lord  Hardwicke  says,  "  it  is  very  hard  to  say  that  mutual  credit  should  be 
confined  to  pecuniary  demands,  and  that  if  a  man  has  goods  in  his  hands 
belonging  to  a  debtor  of  his,  which  cannot  be  got  from  him  without  an 
action  at  law  or  bill  in  equity,  it  should  not  be  considered  a  mutual  credit." 
''There  have  been  many  cases  which  the  clause  of  the  act  has  been  extended 
to,  where  an  action  of  account  would  not  lie,  nor  could  this  court,  upon  a 
hill,  decree  an  account."  These  strong  expressions  acquire  double  strength, 
when  the  judgment  of  Mansfield,  C.  J.,  in  Olive  v.  Smith,  is  referred  to. 
"I  should  have  thought  that  the  words  of  the  statute  meant  only  money 
transactions ;  but  if  the  extension  of  mutual  credit  be,  as  it  has  been  con- 
tended, a  mistaken  doctrine,  the  mistake  is  so  deeply  rooted,  that  it  would 
be  rash  to  overturn  it;  and  there  is  a  great  deal  of  justice  in  the  determi- 
nation at  which,  not  only  the  Court  of  King's  Bench,  but  the  Court  of 
Chancery,  have  arrived  on  this  point."  This  is  hardly  saying  less,  than 
that  the  statute  extends  to  eases  of  trover,  and  the  whole  judgment  laj^s 
down  the  rule  of  extension  on  the  broadest  ground ;  a  rule  resting  as  much 
on  sound  law  as  it  does  on  justice.  VBurvowjh,  J.  Is  it  the  true  meaning 
of  the  act,  to  extend  the  doctrine  of  mutual  credit  to  cases  where  the  goods 
are  not  ultimately  to  be  turned  into  money  ? — Dallas,  J.  Where  the  goods 
are  specifically  to  remain  as  goods?]  Lord  Hardwicke,  in  Ex  parte  Deeze, 
expressly  goes  on  that  ground.  Burrough,  J.  In  Lanesborough  v.  Jones,(?) 
which  was  a  decision  on  stat.  4  Anne,  c.  17,  s.  11,  the  judgment  of  Lord 
.Chancellor  Cowper  went  on  the  ground  that  there  was  a  plain  mutual  credit.] 
In  French  v.  Fenn,  if  trover  had  been  brought,  it  must  have  been  brought 
on  the  same  ground  on  which  it  may  be  brought  here.  [Burrough,  J.  No. 
^, -r-j  In  French  v.  Fenn,  the  *pearls  were  sent  out  on  an  express  con- 
L  -'  tract  to  be  sold,  and  though  the  sale  was  after  the  bankruptcy,  the 
contract  was  before  the  bankruptcy.]  In  Smith  v.  Hodson,  the  assignees 
plight  have  brought  trover;  and  the  whole  judgment  in  that  case  goes  to 
show  that  if  the  action  had  been  so  shaped  the  assignees  might  have  reco- 
vered. [Gibbs,  C.  J.  The  judgment  of  the  court,  in  Smith  v.  Hodson, 
as  to  the  probable  success  of  the  assignees,  if  they  had  brought  trover, 
goes  on  the  ground  of  fraud  and  undue  preference,  with  which  that  case  was 
tinctured.]  The  language  of  the  courts,  in  Ex  parte  Deeze,  French  v.  Fenn, 
and  Olive  v.  Smith,  is  clear  to  show  that  the  form  of  action  can  make  no 
difference ;  and  the  plaintiffsf  are  not  to  be  shut  out  from  the  benefit  of  the 

{k)  8  T.  R.  335.  [l)  1  Peere  Wms.  325. 

t  Sic  in  the  report,  but  ought  to  be  defendant. 
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rule  so  broadly  laid  down  and  so  strongly  confirmed,  because  this  is  the  first 
action  for  trover  for  goods  in  specie,  on  which  the  point  has  arisen. 

Cur.  adv.  vult. 

And  now,  the  case  having  stood  over  till  this  day, 

Gibbs,  C.  J.,  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  for  cloths  left  by  Smart  before  his  bankruptcy, 
with  the  defendant,  who  was  a  fuller,  to  be  dressed. 

There  was  then  a  balance  due  from  the  bankrupt  to  the  defendant  for 
work  done  on  other  cloths. 

The  assignees  tendered  to  the  defendant  the  sum  due  for  work  done  on 
the  cloths  in  his  possession,  and  demanded  them  from  him ;  but  the  defend- 
ant refused  to  deliver  them  up,  unless  he  was  paid  his  general  balance. 

The  question  was.  Whether  he  were  entitled  to  retain  them  for  that  bal- 
ance ?  And  Mr.  Justice  Holroyd,  before  whom  the  cause  was  tried,  at  the 
Spring  assizes  for  Salisbury,  1817,  reserved  the  point  for  the  opinion  of  the 
court ;  and  we  are  of  opinion  that  the  defendant,  who  received  these  cloths 
for  the  purpose  of  dressing  only,  had  no  right  to  detain  them  for  his  general 
balance. 

He  founds  his  claim  on  the  ground  of  mutual  credits,  mentioned  in  stat. 
5  Geo.  2,  c.  30,  s.  28,  and  the  construction  which  has  been  put  upon  that 
statute. 

The  case  E.x;  parte  Deeze(??i)  is  not  distinguishable  from  the  present. 
There,  a  packer  claimed  to  retain  goods,  not  only  for  the  price  of  packing 
them,  but  for  a  sum  of  500?.  *lent  to  the  bankrupt  on  his  note;  and  ri^-i^jn-i 
Lord  Hardwicke  determined  that  he  had  such  right,  on  the  ground  L  J 
of  mutual  credits,  to  which  he  gives  a  very  extensive  efi"ect,  and  says,  that 
the  clause  relative  to  them  has  always  received  a  very  liberal  construction. 

This  doctrine,  if  it  were  supportable,  would  apply  directly  to  the  present 
case,  and  would  establish  the  defendant's  right  to  retain  for  his  general 
balance. 

But,  in  the  case  Ex  parte  Ockenden,  which  came  before  Lord  Hardwicke 
about  six  years  after  the  former,  he  very  much  narrows  the  extensive  con- 
struction that  he  had  before  put  on  the  words  "  mutual  credits,"  in  the  statute 
5  Geo.  2,  c.  80,  s.  28,  and  determines,  in  express  terms,  that  a  case  like  the 
present  does  not  fall  within  them. 

That  the  cases  Ex  parte  Deeze  and  Ex  parte  Ockenden  are  accurately 
reported  by  Atkyns,  we  have  the  authority  of  Lord  Mansfield,  in  Green  v. 
Farmer,(»)  who  confirms  them  by  his  own  notes. 

It  appears,  therefore,  that  the  final  opinion  of  Lord  Hardwicke,  after  a 
very  full  consideration  of  the  subject,  would  exclude  the  present  case  from 
the  protection  of  the  statute  as  a  mutual  credit,  though  he  admits  that  the 
words  mutual  credits  have  a  larger  effect  than  mutual  debts,  and  that  under 
them  many  cross  claims  may  be  allowed  in  cases  of  bankruptcy,  which  in 
common  cases  would  be  rejected. 

I  am  not  aware  of  any  later  decision  upon  this  subject  until  the  case  of 
French  and  another,  assignees  of  Cox  v.  Fenn,  which  occurred  in  the  year 
1783,  and  is  very  fully  and  correctly  reported  in  Cooke's  Bankrupt  Laws.(o) 

{m)  1  Atk.  228.  (n)  4  Burr.  2222.      '  (o)  536,  7th  ed. 
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Cox,  the  bankrupt,  was  indebted  to  Fenn,  and  had  entrusted  him  with  his 
share  or  interest  in  a  string  of  pearls,  to  be  sold  by  Fenn,  and  the  profit  on 
such  share  to  be  paid  to  Cox.  Fenn  sold  the  pearls  after  Cox's  bankruptcy, 
and  Cox's  assignees  brought  an  action  against  Fenn  for  his  share  of  the 
profit.  On  the  part  of  the  defendant  it  was  insisted  that  there  was  a  mutual 
credit,  though  not  a  mutual  debt,  at  the  time  of  the  bankruptcy,  and  that 
one  could  not  be  demanded  without  satisfying  the  other. 

The  doctrine  of  Lord  Hardwicke,  in  Ex  parte  Deeze,  was  relied  on  by 
the  counsel,  and  seemed  to  be  fully  adopted  by  the  court,  without  adverting 
to  the  qualification  which  it  received  from  the  case  Ex  parte  Ockenden ;  and, 
r-^-i'j'7-i  applying  *that  doctrine  to  the  case  before  them,  they  determined, 
L  J  tlaat  Fenn  was  protected  from  the  claim  of  Cox's  assignees,  by  the 
clause  of  mutual  credits. 

French  v.  Fenn  has  been  followed  by  a  string  of  causes  running  through 
a  period  of  more  than  thirty  years,  all  professing  to  depend  upon  it,  some 
of  them  containing  the  fullest  approbation  of  Ex  parte  Deeze,  from  the 
Bench. 

Whatever  I  might  think  of  the  original  decision,  I  could  not  persuade 
myself  to  break  in  upon  a  class  of  cases  so  long  established ;  and  if  they 
could  not  be  supported  without  carrying  the  doctrine  found  in  Ex  parte 
Deeze  to  its  fullest  extent,  speaking  for  myself,  I  should  be  ready  to  follow 
it,  rather  than  overturn  all  that  has  been  settled  upon  this  subject  for  such 
a  length  of  time. 

But  it  is  first  to  be  considered  whether  these  cases  may  not  be  supported 
by  a  construction  of  the  statute,  which  will  not  go  to  that  extent,  and  will 
leave  the  opinion  of  Lord  Hardwicke  in  the  case  of  Ex  parte  Ockenden 
untouched. 

By  the  28th  section  of  5  Geo.  2,  c.  30,  it  is  enacted,  "that  where  it  shall 
appear  to  the  said  commissioners  or  the  major  part  of  them,  that  there  hath 
been  mutual  credit  given  by  the  bankrupt,  and  any  other  person,  or  mutual 
debts  between  the  bankrupt  and  any  other  person,  at  any  time  before  such 
person  became  bankrupt,  the  said  commissioners  or  the  major  part  of  them, 
or  the  assignees  of  such  bankrupt's  estate,  shall  state  the  account  between 
them,  and  one  debt  may  be  set  against  another;  and  what  shall  appear  to  be 
due  on  either  side,  on  the  balance  of  such  account,  and  on  setting  such  debts 
against  one  another,  and  no  more,  shall  be  claimed  on  either  side  respec- 
tively." 

Something  more  is  certainly  meant  here  by  mutual  credits  than  the 
wcrds  7nutual  debts  import ;  and  yet,  upon  the  final  settlement,  it  is  enacted 
merely  that  one  debt  shall  be  set  against  another.  We  think  this  shows 
that  the  legislature  meant  such  credits  only  as  must  in  their  nature  terminate 
in  debts ;  as  where  a  debt  is  due  from  one  party,  and  credit  given  by  him 
on  the  other  for  a  sum  of  money  payable  at  a  future  day,  and  which  will 
then  become  a  debt ;  or  where  there  is  a  debt  on  one  side,  and  a  delivery 
of  property  with  directions  to  turn  it  into  money  on  the  other :  in  such  case 
r*17S1  *^^  credit  given  by  the  delivery  of  the  *property  must  in  its  nature 
L  -•  terminate  in  a  debt,  the  balance  will  be  taken  on  the  two  debts,  and 
the  words  of  the  statute  will  in  all  respects  be  complied  with ;  but  where 
there  is  a  mere  deposit  of  property,  without  any  authority  to  turn  it  into 
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money,  no  debt  can  ever  arise  oui  of  it,  and  therefore  it  is  not  a  credit 
within  the  meaning  of  the  statute. 

This  principle  will  support  all  the  cases  from  French  and  Fenn  to  Olive 
V.  Smith,  which  is  the  last  that  has  occurred. 

In  French  and  Fenn  there  was  debt  due  from  Cox  to  Fenn,  and  Cox  en- 
trusted Fenn  with  his  share  in  the  pearls  for  sale,  which  when  sold  would 
constitute  a  a-oss  debt  for  the  produce  from  Fenn  to  Cox. 

In  Smith  v.  Hodson(a)  the  defendant  had  entrusted  the  bankrupts  with 
his  acceptance,  which  he  was  liable  to  pay,  and  which  when  paid  would 
create  a  debt  from  the  bankrupts  to  him  for  the  amount. 

In  Parker  v.  Carter,  Co.  Bankrupt  Laws,  548,  and  Olive  v.  Smith,  the 
bankrupts  were  indebted  to  the  defendants,  and  the  bankrupts  delivered 
policies  of  insurance  to  the  defendants  to  collect  losses  under  them,  which 
when  collected,  would  make  the  defendants  their  dehtors  for  the  amount. 

So,  in  ail  the  other  cases  which  have  occurred  upon  this  subject,  it  will 
be  found,  that  that  which  has  been  allowed  as  a  mutual  credit  has  always 
been  of  such  a  nature  as  must  terminate  in  a  cross  debt. 

To  this  extent  we  think  the  statute  may  be  carried,  but  no  farther;  and 
we  follow  the  final  opinion  of  Lord  Hardwicke,  in  determining,  that  the  de- 
livery of  these  cloths  to  the  defendant,  for  the  purpose  of  being  dressed, 
does  not  form  an  article  of  mutual  credit  in  his  favour  within  the  fair  con- 
struction of  the  clause  relied  on. 

The  postea  must,  therefore,  be  delivered  to  the  plaintiffs,  (ij 


This  is  tlie  leading  case  on  the  subject 
of  mutual  credit.  The  prior  decisions 
were,  as  will  have  been  seen  in  the  text, 
at  variance  with  one  another;  and  the 
rule  established  in  Rose  v.  Hart  has  ever 
since  been  recognized  and  acted  upon. 
It  was  determined  after  much  consider- 
ation for  Burrough,  J.,  states,  in  Samp- 
son V.  Burton,  2  B.  &  B.  89,  that  tlie 
Judges  had  several  meetings  upon  it. 

The  doctrine  of  set-off  in  bankruptcy 
r*17Ql  'S  shown  by  Mr.  Christian  to  have 
<-  -'  existed  *from  a  very  early  period, 
certainly  before  st.  4  &  5  Anne,  c.  17, 
in  which  it  first  received  the  express 
sanction  of  the  legislature.  See  1  Ch. 
499.  Anon.  1  Mod.  21.'3  :  Ciiapaian  v. 
Derb}',  2  Vern.  117.  The  policy  of  al- 
lowing a  set-oft"  between  moneys  due  to 
and  from  the  bankrupt's  estate,  is  pre- 
cisely the  same  as  that  in  which  the  law 


relative  to  stoppage  in  transitu  origin- 
ated. It  is  to  prevent  one  man's  debts 
from  being  paid  with  another  man's  mo- 
ney, which  would  take  place  if  a  man, 
being  at  once  the  debtor  and  creditor  of 
the  bankrupt,  were  forced  to  pay  the 
whole  of  his  debt  to  the  estate,  and  to 
receive  only  a  dividend.  The  enactment 
in  the  statute  of  Anne  was  followed  by 
a  similar  one  in  the  temporary  act  of  5 
G.  1,  c.  II ;  then  with  improvements  by 
5  G.  2,  c.  30,  s.  28.  None  of  these  acts, 
however,  went  further  than  to  allow  a 
set-off  upon  the  accounts  existing  at  the 
time  of  tlie  bankruptcy.  The  46  G.  3, 
c.  13o,  s.  3,  went  further,  and  extended 
the  right  of  set-off  to  cases  where  the 
credit  was  given  within  two  months  of 
the  date  of  the  commission,  provided  the 
person  giving  it  had  not  notice  of  a  prior 
act  of  bankruptcy,  or  that  the  bankrupt 


(a)  4T.  R.  211. 

(ft)  Dallas,  J.  was  absent  from  illness,  but  concurred  in  this  judirmcnt,  ex  relatione 
Gibbs,  C.  J. 

See  Sampson  v.  Burton,  2  Bred.  &  Binjrh  89,  partlcuhirly  the  judgiiicnt  of  Burrough, 
J.;  and,  in  page  U6  of  that  report,  for  "  1818,"  read  "1817." 
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was  insolvent,  or  had  stopped  payment. 
It  was  found,  liowever,  that,  even  with 
this  extension,  cases  of  great  hardship 
occurred.  Sec  Kinder  v.  Bulterworth, 
6  B.  &  C.  4'J.  It  now  depends  upon  st. 
6  G.  4,  c.  16,  s.  50,  which  enacts,  "  That 
where  there  has  been  mutual  credit 
given  by  the  bankrupt  and  any  other 
person,  or  where  there  are  mutual  debts 
between  the  bankrupt  and  any  other  per- 
sons, the  commissioners  shall  state  the 
account  between  tliem,  and  one  debt  or 
demand  may  be  set  against  another,  not- 
withstanding any  prior  act  of  bankruptcy 
committed  by  such  bankrupt  before  the 
credit  given  to,  or  the  debt  contracted 
by  him  ;  and  what  shall  appear  due  on 
either  side  on  the  balance  of  such  ac- 
count, and  no  more,  shall  be  claimed  or 
paid  on  either  side  respectively  ;  and 
every  debt  or  demand  hereby  made  pro- 
vable against  the  estate  of  the  bankrupt, 
may  also  be  set  oft'  in  manner  aforesaid 
against  such  estate,  provided  that  the 
l)erson  claiming  the  benefit  of  such  set- 
off iiad  not  when  credit  was  given  notice 
of  an  act  of  bankruptcy,  by  such  bank- 
rupt committed." 

Notice  of  the  act  of  bankruptcy  is  now, 
therefore,  the  dividing  point  at  which  the 
right  of  set-otf  terminates;  and  conse- 
quently it  lias  been  held,  that  a  person 
who,  after  bankers  had  actually  stopped 
payment,  industriously  collected  their 
notes  for  the  e.xpress  purpose  of  setting 
t'lem  oft' against  a  debt  due  from  himself 
to  the  firm,  should  be  allowed  to  do  so, 
as  he  had  no  notice  of  any  act  of  bank- 
ruptcy actually  committed  by  either  of 
the  partners.  Dickson  v.  Cass,  1  B.  & 
Adol.  ;343,  accord.  Hawkins  v.  VVhitten, 
10  B.  &  C.  -217.  But  it  was  held  in  the 
sune  case,  that  he  could  not  setoff  notes 
which  he  had  taken  after  he  knew  that 
some  of  the  partners  had  committed  acts 
of  bankruptcy. 

Under  this  section,  there  are,  it  will 
be  observed,  two  classes  of  cases  in 
which  the  right  of  set-off  is  e.xpressly 
given.  1.  Where  there  are  mutual  debts. 
2.  Where  there  have  been  mutual  cre- 
dits. It  is  upon  the  second  of  the  above 
two  classes,  that  Rose  v.  Hart  is  a  lead- 
ing authority.  It  is  cited  whenever  the 
question  occurs, — "does  a  particular 
state  of  dealings  amount  to  a  mutual  cre- 
dit between  the  bankrupt,  and  some  per- 
son claiming  to  set  oft'  a  cross  demand 
against  his  estate !" 

The  first  case,  bearing  upon  this  ques- 
tion, was  E.\  parte  Prescott,  1  Atk.  230, 


where  the  claiman*  owed  the  bankrupt 
a  debt,  payable  in  future,  and  the  bank- 
ru|)t  owed  him  one  payable  in  praesenti. 
Lord  Hardwicke  said,  that  this  consti- 
tuted, not  indeed  a  mutual  debt,  but/nn- 
lual  credit.  The  cases  soon  multiplied  ; 
and  it  was  settled,  that,  in  order  to  ren- 
der credits  mutual,  within  the  meaning 
of  the  bankrupt  laws,  it  was  not  neces- 
sary that  the  bankrupt  and  the  creditor 
should  particularly  intend  to  trust  each 
other,  or  to  raise  cross  demands.  This 
was  settled  in  Hankey  v.  Smith,  3  T.  R. 
507  n.,  where  A.'s  acceptance  got  into 
B.'s  hands,  and  B.  bought  goods  of  A., 
who  did  not  know  that  the  bill  was  in 
B.'s  hands. 

After  Lord  Hardwicke  had,  in  Ex 
parte  Prescott,  pointed  out  the  distinc- 
tion between  mutual  debts  and  mutual 
credits;  the  latter  term  was  frequently 
relied  on,  and  *there  was  a  r^iorj-i 
struggle  to  bring  within  its  mean-  "•  -' 
ing  many  demands  which  could  not  pos- 
sibly have  ranged  within  the  former 
term.  It  has  been  seen  from  the  discus- 
sion in  the  text,  that  in  Ex  parte  Deeze, 
1  Atk.  22S,  those  words  received  a  very 
large  construction,  which  was  narrowed 
by  Ex  parte  Ockenden,  1  Atk.  234  ;  and 
that  these  cases  were  followed  by  a 
string  of  decisions,  beginning  with 
French  v.  Fenn,  C.  B.  L.,  7th  Ed.  .536, 
A.  D.  1783,  and  extending  over  a  period 
of  more  than  thirty  years,  during  which 
French  v.  Fenn  was  the  loading  case 
upon  this  subject.  At  last,  in  1818, 
Rose  V.  Hart  was  decided,  and  the  rule 
established  which  now  prevails,  namely, 
"  that  mutual  credits  within  the  mean- 
ing of  the  bankrupt  laws,  are  credits 
lohich  must,  in  their  nature,  terminate 
in  debts.''''  And  this  it  is  submitted 
means,  not,  as  has  been  contended  in 
some  cases,  credits  which  must,  ex  ne- 
cessitate rei,  terminate  in  debts,  but  cre- 
dits which  have  a  natural  tendency  to 
terminate  in  debts  not  in  claims  dift'ering 
in  nature  from  a  debt.  Thus  it  was 
settled,  in  Smith  v.  Ilodson,  4  T.  R.  211, 
that  an  accommodation  acceptance  is  a 
credit,  given  by  the  acceptor  to  the  party 
accommodated  ;  and  yet  it  is  not  certain 
to  end  in  a  debt,  for  the  party  accommo- 
dated ought  to  provide  fur  the  bill  at 
maturity,  and,  if  he  do,  there  will.be  no 
debt. 

The  cases  between  French  v.  Fenn, 
and  Rose  v.  Hart,  are  all  recognised  by 
the  latter  case,  and  stated  by  the  Lorii 
Chief  Justice  to  be  reconcilable  with. 
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and  supported  by,  his  decision.  They 
are  therefore  still  of  authority,  and  it  will 
be  necessary  to  review  them  before  pro- 
ceeding to  the  cases  subsequent  to  Rose 
V.  Hart.  The  case  of  French  v.  Fenn, 
itself,  is  well  abridged  by  the  Lord  Chief 
Justice  in  the  text,  and  is  well  epito- 
mized by  the  same  learned  Judge,  while 
at  the  bar,  in  his  argument  in  Smith  v. 
Hodson,  ante,  so  that  it  is  unnecessary 
to  repeat  the  facts  here  at  full  length. 
It  is  a  very  remarkable  case,  and  was 
long  the  leading  decision  on  this  subject ; 
and,  excepting  the  overruled  case  of  Ex 
parte  Deeze,  and  the  recent  decision  of 
Easum  v.  Cato,  goes  perhaps  further 
than  any  case  upon  this  branch  of  the 
bankrupt  laws.  Smith  v.  Hodson,  4  T. 
R.  211,  is  reported  at  length  in  this 
volume,  being  the  leading  case  upon  an- 
other equally  important  point.  As  far 
as  it  bears  on  the  present  subject,  it  was 
expressly  approved  of  by  the  court  in 
Hulme  V.  Mugglestone,3  Mee.  &  Welsh. 
30.  In  Atkinson  v.  Elliott,  7  T.  R.  378, 
the  defendant  sold  the  bankrupt  a  par- 
cel of  tars  fur430Z.  at  6  month's  credit, 
for  which  the  bankrupt  accepted  a  bill, 
and  afterwards  bought  another  parcel 
for  230/.  on  the  same  terms.  On  the 
first  bill  coming  due,  he  gave  the  defen- 
dant two  bills  on  third  parties,  making 
together  600/.,  and  the  defendant  under- 
took, on  their  being  paid,  to  return  170/., 
it  not  being  intended  to  do  more  than 
take  up  the  bill  accepted  for  the  price  of 
the  first  parcel.  In  an  action  for  the 
170/.,  the  defendant  was  allowed  to  set 
off  his  demand  for  the  second  parcel  of 
goods.  In  Ex  parte  Boyle  re  Shepherd, 
15  Aug.  1803,  Co.  Bank.  L,,  8th  Ed., 
571,  Lord  Cork,  to  accomodate  Shep- 
herd, who  was  his  solicitor,  drew  four 
notes,  two  payable  to  Nibbs  or  order,  and 
two  to  Shepherd  or  order,  making,  in 
the  whole,  981  /.  Os.  3c/.  Lord  Cork  hav- 
ing been  forced  to  lake  up  one  of  them 
before  the  bankruptcy,  and  two  after- 
wards, the  question  was,  whether  these 
payments  could  beset  off  against  a  debt 
due  from  his  lordship  to  Shepherd's  es- 
tate. The  Lord  Chancellor  at  first 
thought  that  the  account  must  be  taken 
as  it  stood  at  the  time  of  the  bankruptcy, 
and  that  the  debt  could  not  be  set  oft' 
against  the  mere  liability  on  which  no 
payment  was  made  till  after  the  bankrupt- 
cy ;  but  afterwards  his  lordship  said  he 
had  considered  the  case,  and  was  of 
opinion,  that  the  petitioner  was  entitled 
to  set  oft'  the  debt  against  the  payments 


after  the  bankruptcy.  That  an  accom- 
modation acceptance,  not  paid  till  after 
the  bankruptcy  by  the  acceptor,  could  be 
set  off  against  the  estate  of  the  party 
accommodated,  was  also  decided  in  Ex 
parte  Wagstaft',  13  Ves.  65 ;  and  these 
cases  were  cited  with  approbation  by 
Parke,  B.,  in  Hulme  v.  Muirglestone,  3 
Mee.  &  Welsh.  30.  In  "Sheldon  v. 
Rothschild,  8  Taunt.  1-56  ;  2  Moore,  43 ; 
Otte  drew  a  bill  on  B.  &  Co  ,  for  400/., 
which  they  *accepted  without  r^jMo,-, 
value.  They  afterwards  owed  ^  J 
Otte  236/.  lis.  3(/,,  and  drew  on  him  for 
163/.  8s.  9d.,  the  balance.  This  bill 
they  sold  to  the  defendant,  and  after- 
wards became  bankrupts,  the  400/.  bill 
remaining  in  Otte's  hands  unpaid.  Otte 
accepted  without  notice  of  the  bankrupt- 
cy, and  paid  the  163/.  8s.  9d.  to  the  de- 
fendant, on  which,  the  assignees  of  B. 
&  Co.  brought  an  action  as  for  money 
had  and  received;  but  the  court  held 
that  there  was  a  mutual  credit  between 
the  bankrupt  and  Otte,  and  that,  inas- 
much as  he  could  have  set  off  his  de- 
mand on  the  estate  in  any  action  brought 
against  him,  the  defendant,  whom  he 
had  indemnified,  and  who  stood  in  his 
place,  might  do  so  also. 

The  next  decision  is  the  principal  one 
of  Rose  V.  Hart,  which  is  reported  in 
the  same  volume  with  Sheldon  v.  Roths- 
child, the  Lord  C.  J.  Gibbs,  who  had 
argued,  when  at  the  bar,  in  Smith  v. 
Hodson,  delivering  the  judgment,  which 
was  one  of  the  last  pronounced  by  that 
distinguished  judge.  This  case  settled 
the  law  upon  the  subject;  the  subse- 
quent decisions  turning  all  of  them  on 
the  applicability  of  the  rule,  promulgat- 
ed in  Rose  v.  Hart,  to  particular  states 
of  fact.  In  Collins  v.  Jones,  10  B.  &  C. 
777,  it  was  laid  down  by  Bayley,  J., 
that,  ^^  whoever  takes  a  bill,  must  be 
considered  as  giving  credit  to  the  ac- 
ceptor ;  and  whoever  takes  a  note,  cre- 
dit to  the  drawer.'''  See  Arbouin  v. 
Tritton,  Holt,  608;  Edmeads  v.  New- 
man, 1  B.  &  C.  418.  In  Belcher  v, 
Lloyd,  10  Bingh.  316,  a  distinction  was 
engrafted  on  the  above  rule ;  namely, 
that  the  holder  of  the  bill  or  note,  to  be 
within  the  statute,  must  not  be  a  mere 
agent  holding  it  for  the  benefit  of  a 
third  person.  In  that  case,  Maberly's 
assignees  sued  Lloyd  and  Co.,  acceptors 
of  a  bill  for  1000/.,  drawn  by  the  Com- 
mercial Banking  Co.,  and  indorsed  to 
Maberly.  When  Maberly  became  bank- 
rupt, Lloyd  and  Co.  had  in  their  hands 
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a  bill  for  760?.  drawn  by  a  firm  in 
which  Maberly  was  a  partner,  accept- 
ed by  a  firm  in  which  he  also  was 
a  partner,  and  indorsed  by  the  Com- 
mercial Banking  Co.  This  bill  be- 
came due  on  the  6th  of  January,  the 
day  on  which  IMaberly  stopped  payment, 
whereupon  Lloyd  and  Co.  protested  it; 
and  having  in  their  hands  sufficient  as- 
sets of  the  Commercial  Banking  Co.  to 
discharge  it,  debited  the  company  with 
the  amount,  and  sent  them  the  protested 
bill,  with  a  receipt  for  it.  The  Com- 
mercial Banking  Co.  sent  back  the  bill, 
requesting  Lloyd  &  Co.  to  set  off  its 
amount  against  their  own  acceptance 
for  lOOOZ. ;  and  the  question  was,  whe- 
ther they  had  a  right  to  do  so.  The 
court  held  not.  "Can  it  be  said,"  asked 
Mr.  J.  Bosanquet,  "that  the  defendants 
are  creditors  of  Maberly,  and  hold  tlie 
bill  on  their  own  account !  If  not,  and 
if  they  hold  the  bill  as  mere  trustees 
for  the  Scotch  house,  as  such  trustees 
they  are  not  entitled  to  set  it  off  against 
a  demand  made  on  themselves  in  their 
own  right."  Similar  to  this  decision 
was  Lackington  v.  Combes,  6  Bingh.  N. 
C.  71,  where  to  an  action  by  the  as- 
signees fur  the  price  of  aphseton,  which 
had  been  sold  by  the  bankrupt  to  defen- 
dant on  ready-money  terms,  the  latter 
endeavoured  to  set  off  a  dishonoured  ac- 
ceptance of  the  bankrupt,  in  which  he 
had  no  real  interest,  but  which  he  had 
obtained  from  the  holder  for  that  pur- 
pose. It  was  held  that  he  was  not  at 
liberty  to  do  so,  see  Fair  v.  M'lver,  16 
East,  130.  [Another  recent  case  strong- 
ly illustrating  the  same  principle  is 
Foster  v.  Wilson,  12  M.  &  VV.  191] 
That  the  demands  in  respect  of  which 
a  set-off  is  claimed  must  be  in  the  same 
right,  is  established  by  several  cases.  See 
West  V.  Pryce,  2  Bingh.  555  ;  Ex  parte 
Whitehead,  1  G.&  J.  39 ;  Wood  v.  Smith, 
4  M.  &.  W.  525;  Stainforth  v.  Fellowes, 
n«i7T  *1  Marsh,  184.  Thus  in  Groom 
L^^^^-l  V.  Mealey,  2  Bingh.  N.  C.  13S, 
where  to  an  action  for  money  had  and 
received  to  the  use  of  the  assignees,  the 
defendant  pleaded  a  set-off  of  money 
due  to  him  from  the  bankrupt,  it  was  ill 
held  on  demurrer.  [See  also  Yates  v. 
Sherrington,  11  M.  &  W.  42,  where  it 
was  held  that  to  an  action  by  the  as- 
signees on  a  note  not  payable  to  order 
given  to  the  bankrupt's  wife  duin  sola, 
(supposing  the  action  to  be  maintain- 
able, which  it  was  afterwards  holden  by 
the  Exchequer  Chambers  not  to  be)  a 


debt  due  from  the  bankrupt  in  his  own 
right  could  not  bo  set  off.  S.  C.  in  error 
12  M.  &  VV.  8.55.] 

A  very  remarkuble  case  on  this  part 
of  the  bankrupt  law  is   Easum  v.  Cato, 
5  B.  &  A.  861,  in  which  the  doctrine  of 
mutual  credit  has,  perhaps,  been  carried 
further  than  in  any  case  subsequent  to 
Rose  v.  Ilart.     In  Easum  v.  Cato,  J.  S., 
being  desirous  of  making  a  shipment  at 
his  own  risk,  but  not  in  his  own  name, 
represented  to  the  merchants  through 
whom   the  shipment  was  to  be  made, 
that  the  goods  were  A.'s;  and  procured 
A.  to  write  to  them  to  insure,  and  make 
advances  on  the  goods,  which  was  done. 
.1.  S.  having  become  a  bankrupt,  it  was 
hold,  that  A.  might  recover  the  proceeds 
of  the  goods,  and  set  off  a  debt  due  to 
himself  from  J.  S.  in  an  action  for  them 
by  the  assignees,  vide  tamen  Young  v. 
Bank  of  Bengal,  1  Deacon,  622 — Moore's 
Priv.  C.  Ca.  1.50,  a  case  the  decision  of 
which  it  is  perhaps  not  easy  to  reconcile 
with  Easum  v.  Cato.     In  that  case  P.  & 
Co.  obtained  advances  from  the  Bank  of 
Bengal,  depositing  negotiable  securities 
and   giving  promissory  notes,  with   an 
authority  to  the  Bank  to  sell  the  securi- 
ties at  the  end  of  three  months  for  their 
reimbursement,  rendering  back  any  sur- 
plus to  P.  &  Co.,  who  undertook  to  make 
up  the  deficiency,   if  any.     P.  &  Co. 
became  bankrupts,  and  the  Bank  having 
sold  the  securities  and  realised  a  sur- 
plus, the  question  arose  whether  under 
clauses  precisely  similar  to  those  of  the 
English  Bankrupt  Act  there  could  be  a 
set-oft' between  it  and  another  independ- 
ent debt  due  from  P.  &,  Co.  to  the  Bank. 
The  supreme  court  of  Bengal  {dissert- 
tiente  the  Chief  Justice)  held  that  there 
might;  but  the  decision  was  reversed  in 
the   Privy   Council,   and  the    judgment 
does  not  purport  to  be  founded  on  the 
special  promise  to  repay  the  surplus,  but 
on  the  uncertainty  at   the  time  of  the 
bankruptcy  whether  there  would  ever 
be  a  debt  capable  of  being  set  off  arising 
from  the  sale  of  the  securities.    [Young 
V.  Bank  of  Bengal  is  much  commented 
on  in  Alsager  v.  Currie.,   12  M.  &  W. 
751.     In  that  case  Baron  Parke  places 
the  decision  on  two  grounds:  1st,  that 
there  was  no  mutual  credit,  as  the  secu- 
rities had  been  deposited  with  the  bank 
for  a  particular  purpose.     2nd,  that  it 
was  the  duty  of  the  assignees  to  redeem 
the  paper  immediately,  and  if  they  had 
done  so  no  debt  would  have  been  due  in 
respect  of  the  loan.]    In  Groom  v.  West, 
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8  A.  &  E.  758,  an  agreement  to  pay  the 
bankrupt  for  goods  sold  prompt  two 
months,  or  by  acceptance,  was  held  a 
claim  against  which  a  debt  due  from 
the  bankrupt  might  be  set  off.  The  na- 
ture and  extent  of  the  rule  laid  down  in 
Rose  V.  Hart,  are  well  illustrated  by  the 
two  cases  of  Rose  v.  Sims,  1  B.  &  Ad. 
521,  and  Gibson  v.  Bell,  1  Bingh.  N.  C. 
748;  in  the  former  of  which  it  was  held, 
that  an  agreement  to  indorse  a  bill  of 
exchange  did  not  create  such  a  credit  as 
the  statute  intends;  in  the  latter,  that 
an  agreement  to  accept  a  bill  did  create 
r*1R91  ^^^^  ^  credit.  These  *cases 
^  •'  turned  on  the  distinction  between 
an  acceptance  which  creates  a  debt,  and 
an  indorsement  which  creates  only  a 
suretyship.  In  Hulme  v.  Mugglestone, 
3  Mee.  &  Welsh.  30,  to  an  action  for 
mon,ey  had  and  received  to  the  use  of 
the  assignees  of  John  Smith,  the  de- 
fendant pleaded,  that  before  notice  of  the 
bankruptcy,  he  indorised  a  bill  for  Smith's 
accommodation,  and  discounted  another 
for  him,  both  of  which  he  was  obliged 
to  take  up  after  the  bankruptcy;  that 
before  the  bankruptcy.  Smith  lent  him 
a  cheque,  the  proceeds  of  which  he  re- 
ceived after  the  bankruptcy,  which  was 
the  same  money  now  sued  for,  and 
against  which  he  claimed  to  set  off  the 
amount  of  the  dishonoured  bills.  The 
court  held  the  plea  good.  [To  the  same 
effect  is  Russell  v.  Bell,  8  M.  &  W. 
277,  which  is  not  quite  so  strong  a  case 
as  Hulme  v.  Mugglestone,  the  credits 
being  accommodation  acceptances,  as  in 
Smith  V.  Hodson,  instead  of  indorse- 
ments, as  in  Hulme  v.  Mugglestone.  In 
Bittlestone  v.  Timmis,  1  C.  B.  389,  the 
Court  of  C.  P.  held  that  a  demand 
which  originated  before  fiat,  and  before 
notice  of  any  act  of  bankruptcy,  could 
be  set  off  against  a  claim  for  money  had 
and  received  to  the  use  of  the  assignees, 
arising  out  of  a  credit  given  by  the 
bankrupt  before  fiat,  and  before  notice 
of  any  act  of  bankruptcy:  see  as  to  the 
necessity  of  pleading  specially  in  such 
a  case  in  order  to  take  advantage  of 
stat.  2  &  3  Vict.  c.  29.  Kynaston  v. 
Crouch,  14  M.  &  VV.  266.]  It  must  be 
borne  in  mind,  that  any  demand  prova- 
ble under  the  fiat  may,  by  the  express 
words  of  the  statute,  be  set  off  On  the 
other  hand,  a  demand  cannot  be  set  off 
that  would  not  be  provable  under  tlie 
fiat.  In  Abbott  v.  Hicks,  5  Bing.  N.  Ca. 
579,  A.  B.  &  C.  dissolved  partnership, 
the  firm  owing  H.  51,89H.  12s.,  and  A. 


owing  the  firm  68I7Z.  9s.  8^7.  It  was 
agreed  that  A.  should  pay  B.  &  C.  the 
6817Z.  9s.  Qd.,  and  that  B.  &  C.  should 
keep  the  stock  and  assets  of  the  firm, 
and  should  pay  II.  B.  &  C.  became  bank- 
rupts, while  47,000^.  remained  still  due 
to  H.  Held  that  A.  could  not  setoff  his  lia- 
bility to  pay  this  sum  in  an  action  against 
*him  by  the  assisrnees.  "If,"  r*,c.T  t 
said  Mr.  J.  Lrskme,  "in  con-    "^  -• 

sequence  of  the  bankruptcy  he  had 
paid  the  whole  to  H.,  he  might  have 
proved  under  the  commission,  and  any 
debt  or  demand  provable  under  the 
commission  may  be  set  off"  where  there 
has  been  mutual  credit.  But  here 
as  there  has  been  no  payment  there  is 
no  debt  or  demand,  and  the  defendant  has 
given  no  ciedit  to  the  bankrupts,  nor  is 
this  one  of  the  contingent  debts  provided 
for  by  sec.  56,  on  which  the  commis- 
sioners are  to  put  a  value  in  order  to 
proof  It  is  no  debt  at  all,  and  as  the 
defendant  may  never  be  called  on  to  pay 
it,  it  would  be  impossible  to  put  a  value 
on  it. — This  is  not  a  debt  payable  on  a 
contingency,  but  a  mere  liability  which 
may  or  may  not  become  a  debt  here- 
after." The  history  of  this  head  of  the 
bankrupt  laws  is  so  clearly,  and  at  the 
same  time  briefly,  sketched  by  the  Lord 
Chief  Justice  Tindal,  in  his  judgment  in 
the  case  of  Gibson  v.  Bell,  1  Bingh.  N. 
C.  753,  that  this  note  cannot  be  better 
concluded  than  by  extracting  it. 

"The  principle,"  said  his  lordship, 
"  which  the  bankrupt  laws  seem  to  have 
had  in  view,  from  the  earliest  time  to  the 
last  provisions  made  therein,  is  this,  that 
where  two  persons  have  dealt  with  each 
other  on  mutual  credit,  and  one  of  them 
becomes  bankrupt,  the  account  shall  be 
settled  between  them,  and  the  balance 
only  payable  on  either  side.  That  this 
was  the  practice  of  the  commissioners  of 
bankrupt,  long  before  any  statutory  pro- 
vision on  the  subject,  appears  clear  from 
the  two  earliest  decided  cases — Anony- 
mous, 1  Mod.  215,  before  Lord  Chief 
Justice  North,  and  Chapman  v.  Derby, 
2  Vern.  117.  The  first  statute  which 
made  any  express  provision  on  the  sub- 
ject, was  the  expired  statute  4  &i  5  Anne, 
c.  17.  By  that  statute  it  was  enacted, 
in  the  eleventh  section,  '  that  where 
there  hath  been  mutual  credit  given  be- 
tween the  bankrupt  and  any  debtor,  and 
the  accounts  are  open  and  unbalanced,  it 
shall  be  lawful  for  the  commissioners,  or 
assignees,  to  adjust  the  account;  and 
the  debtor  shall  not  be  compelled  to  pay 
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more  than  shall  appear  to  be  due  on  such 
balance.'  This  provision  of  the  expired 
statute  of  Anne  is  re-enacted  in  the 
twenty-eighth  section  of  5  G.  2,  c.  30, 
with  some  variation  in  tiie  expression  ; 
that  section  enacting,  that  'the  commis- 
sioners, or  assignees,  shall  state  the  ac- 
count between  them,  and  one  debt  may 
be  set  against  another,  and  what  shall 
happen  to  be  due  on  either  side,  on  the 
balance  of  such  accounts,  and  on  setting 
such  debts  against  one  another,  and  no 
more,  shall  be  claimed,  or  paid,  on  either 
side  respectively.'  This  statute  con- 
tinued in  force  until  the  46t,h  G.  3,  c. 
13-5,  s.  3,  which  provides,  that  where 
there  hath  been  mutual  credit  given,  or 
r*lfi2/)1  '""'^'^'^'  debts  *between  the 
'-  -I    bankrupt  and  any   other   per- 

son, '  one  debt  or  demand  may  be  set 
against  the  other,  notwithstanding  any 
secret  act  of  bankruptcy  before  commit- 
ted.' The  same  language  is  continued 
in  the  last  statute,  6  G.  4,  c.  16.  So 
that  from  the  earliest  practice  to  the 
latest  provision  by  statute,  the  object 
seems  to  have  been,  that  the  account 
should  be  stated,  as  between  merchant 


and  merchant :  and  that  whatever  would 
be  in  ordinary  practice  a  pecuniary  item 
in  such  account,  should  be  the  subject  of 
set-off." 

[It  will  have  been  observed  that  the 
conclusion  of  the  50th  section  enacts, 
that  every  debt  or  demand  made  prov- 
able against  the  bankrupt's  estate  may 
be  set  otf.  Section  51,  as  e.\plained  by 
Stacey  v.  Burns,  7  East,  439,  and  Ex 
parte  Douthet,  4  B.  &  A.  67,  renders 
bills  of  exchange  and  promissory  notes 
not  yet  due,  provable  against  the  estate 
of  the  drawer  or  indorser.  It  was  ac- 
cordingly held  in  Alsager  v.  Currie,  12 
M.  &  VV,  751,  that  they  may  likewise 
be  set  off. 

The  peculiar  right  of  set-off  founded 
on  the  mutual  credit  clause  of  the  bank- 
rupt act,  exists  in  case  of  a  bankruptcy 
only  as  between  the  assignees  of  the 
bankrupt  and  the  debtor  to  the  estate. 
It  cannot  be  made  available  in  an  action 
brought  by  the  bankrupt  as  trustee  for  a 
person  to  whom  he  has  assigned  his  equi- 
table interest  before  the  bankruptcy, 
Boyd  V.  Mangles,  16  M.  &  VV.  337.] 


[=•^83]        -HIGH AM   v.   RIDGWAY. 


TRIN.— 48  GEO.  3,  K.  B. 

[reported    1    EAST,    109.] 

If  a  person  have  peculiar  means  of  knowing  a  fact,  and  make  a  written  entry  of 
that  fact,  which  is  against  his  interest  at  the  time,  it  is  evidence  of  the  fact  as 
between  third  persons  after  his  death.  And  therefore  an  entry  made  by  a  man- 
midwife  who  had  delivered  a  woman  of  a  cliild  of  his  having  done  so  on  a  cer- 
tain day,  referring  to  his  ledger,  in  which  he  had  made  a  charge  for  his  attend- 
ance, which  was  marked  a$  paid,  is  evidence  upon  an  issue  as  to  the  age  of  such 
child  at  the  time  of  his  afterwards  suffering  a  recovery. 


Upon  error  brought  to  reverse  a  recovery  suiFered  by  Wm.  Fowden,  the 
younger,  of  certain  lands  in  the  county  palatine  of  Chester,  of  which  he 
claimed  to  be  first  tenant  in  tail  under  indentures  of  the  16th  and  17th  of 
December,  1763,  it  appeared  that  the  premises  were  limited  in  remainder 
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to  the  first  son  of  the  body  of  Wra.  FowJen,  the  father  in  tail,  with  remain- 
der to  the  second  and  other  sons  in  tail,  remainder  to  the  danghters  in  tail : 
under  which  last  limitation  the  plaintiff  Elizabeth  claimed,  in  default  of 
heirs  male  of  Wm.  Fowden  the  father,  as  heir  of  the  body  of  Mary,  his  only 
daughter.  The  record  set  forth  the  recovery,  which  was  of  the  session  at 
Chester  on  the  16th  of  April,  29  G.  3,  and  appeared  to  have  been  acknow- 
ledged at  Macclesfield  on  the  15th  of  April,  1789,  and  that  an  afiidavit  was 
sworn  on  that  day  by  Wm.  Morley,  Wm.  Fowden,  sen.,  and  Mary  the  wife 
of  John  Orme,  in  which  Wm.  Fowden,  sen.,  swore  "  that  Wm.  Fowden  the 
younger  was  born  on  the  second  of  April,  1768,  but  that,  being  a  Protestant 


and  Dissenter,  no  entry  was  made  of  his  baptism  in  any  register. 


[^84] 


And  Mary  Orme  swore  "  that  she  was  aunt  to  *Wm.  Fowden,  jun., 
and  well  remembered  that  he  was  born  in  the  beginning  of  April,  and  before 
the  15th  day  of  that  month,  in  the  year  1708."  And  the  error  assigned 
was,  that  it  appeared  in  the  record,  &c.  that  Wm.  Fowden,  jun.,  on  Friday, 
in  the  aforesaid  session  at  Chester,  appeared  by  attorney  and  warranted  the 
tenements,  &c..  to  E.  (the  tenant),  <tc. ;  but  that  Wm.  Fowden,  jun.  was 
then  an  infant  within  the  age  of  twenty -one  years,  viz.,  twenty  years  and 
no  more.  And  on  joinder  in  error,  the  issue  was  ''  Whether  Wm.  Fowden 
the  younger,  at  the  time  of  his  appearance  and  warranty,  and  voucher  to 
warranty,  and  also  at  the  time  of  the  giving  of  the  said  judgment  (of  reco- 
very) was  an  infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age 
of  twenty  years  and  no  more." 

At  the  trial  at  Chester,  it  appeared  that  Wm.  Fowden,  jun.,  died  on  the 
;>lst  of  December,  1792,  having  before  made  his  will,  and  Wm.  Fowden, 
sen.,  the  father,  died  on  the  20th  of  March,  1806 ;  but  Mary  Orme,  the 
aunt,  was  still  living,  and  examined  as  a  witness  by  the  defendant  in  sup- 
port of  the  fact  as  sworn  to  in  her  affidavit ;  but  the  accuracy  of  her  recol- 
lection as  to  the  precise  day  of  her  nephew's  birth  was  rendered  doubtful 
by  circumstances  which  came  out  upon  cross-examination.  And  on  the  part 
of  the  plaintiffs,  it  was,  amongst  other  things,  proved  by  a  neighbour  that 
Wm.  Fowden  the  father,  and  his  wife,  lived  at  Bramhall,  where  William 
the  son  was  born ;  that  it  was  on  a  Friday.  That  he  was  desired  by  the 
father  to  fetch  Mr.  Hewitt,  the  man-midwife,  who  lived  at  Stockport,  about 
three  miles  and  a  half  distant :  the  witness,  however,  had  occasion  to  go 
elsewhere,  and  another  person  was  sent  to  Mr.  Hewitt,  and  on  the  witness's 
return  the  same  evening,  Mrs.  Fowden  was  brought  to  bed  of  a  son.  That 
the  wife  of  Ilichard  Fallows,  who  lived  half  a  mile  off,  was  also  delivered, 
on  the  same  day.  The  person  who  was  sent  to  Mr.  Hewitt's  corroborated 
this  account,  and  knew  young  Fallows  and  young  Fowden  as  they  grew  up, 
who  appeared  about  the  same  age.  Another  witness  also  proved  the  birth 
of  young  Fowden  on  a  Friday  (the  particular  day  of  the  week  was  proved 
by  reference  to  market  day  and  other  collateral  circumstances  by  the  several 
witnesses),  and  that  he  saw  Mr.  Hewitt  at  Fowden's  house.  Fallows,  the 
son,  also  proved  his  growing  up  with  Wm.  Fowden,  the  son;  *that  p^-ne-i 
they  used  to  dispute  which  was  the  eldest ;  but  they  were  both  born  L 
on  the  same  day ;  and  he  had  been  told  this  by  Fowden's  father  and  mo- 
ther. His  own  birth-day  was  on  the  22  of  April.  Other  witnesses  also 
deposed  to  the  same  effect.  John  Hewitt  was  then  called,  the  son  of  the 
man-midwife  who  delivered  Mrs.  Fowden ;  and  he  proved  the  death  of  his 
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father  twenty  years  before,  and  produced  certain  books  (on  which  the  ques- 
tion of  evidence  arose)  in  which  his  father  had  been  used  to  make  regular 
entries  of  all  matters  relating  to  his  business,  with  their  dates,  immediately 
on  his  return  home;  and  the  entries  in  question  were  proved  to  be  in  his 
father's  handwriting.  These  entries  were  tendered  in  evidence  to  show  the 
precise  day  of  the  birth  of  Wm.  Fowden,  jun.  The  evidence  was  objected 
to  ;  but  the  court  determined  to  receive  it,  reserving  the  point.  The  entries 
in  question  (which  were  preceded  and  followed  in  order  of  time  by  others 
of  the  like  nature)  were  as  follows, 

V 
''22  April,  17G8. 
88. (a)     Richard  Fallows's  wife.     Bramhall.     Filius  circa  hor.  9,  matutin. 
cum  forcij>e,  d'c. 
paid." 

Then  followed  in  the  same  page  the  entry  in  question,  without  any  inter- 
vening date. 

"  s/ .   Wm.  Fowden,  junr.'s,(&)  wife,  79. (c) 

filius  circa  Jior.  3  post  mer'ul.  nat.  drc." 
''Wm.  Fowden,  junr.,  1768. 

Aprilis  22.      Filius  natus,  4'c. 

Wife 16     1 

26th.      Ilaustus  pur(j 0   15     0 


Pd.  25th  Oct.  1768."  2     11 

The  jury  found,  on  this  evidence,  that  Wm.  Fowden,  jun.,  who  suffered 
the  recovery,  was  not  born  on  the  2d,  but  on  the  22d  of  April,  1768. 
r*18fin  ^Topioing  and  Yates  showed  cause  against  a  rule  for  a  new  trial, 
L  J  and  contended  that  the  entries  in  question  proved  to  be  in  the  hand- 
writing of  the  man-midwife,  and  to  have  been  regularly  made  from  time  to 
time  in  the  course  of  his  business,  were  evidence  of  the  time  of  the  birth  of 
Wm.  F'owden,  the  son,  as  having  been  made  by  a  person  possessing  a  com- 
pstent  knowledge  of  the  fact,  and  discharging  the  party  on  whom  he  had  a 
claim  in  the  first  instance  for  his  medical  attendance.  Similar  evidence  has 
been  admitted  in  other  cases.  In  Warren  d.  Webb  v.  Grreenville(fZ)  the 
question  was,  Whether  there  had  been  a  surrender  of  part  of  the  estate, 
which  was  in  jointure  to  the  widow  at  the  time  of  the  recovery  suffered  by 
the  son,  tenant  in  tail ;  without  which  there  was  no  good  tenant  to  the  prse- 
cipe  for  that  part,  and  the  recovery  was  ineffectual  for  so  much.  It  was 
insisted  that  a  surrender  should  be  presumed  at  that  distance  of  time  ;(e) 
and  to  fortify  that  presumption,  the  debt-book  of  the  family  attorney,  who 
was  dead,  was  produced,  wherein  he  charged  so  much  for  suffering  the 
recovery,  including  several  items  for  drawing  and  engrossing  the  mother's 
surrender :  all  which  charges  appeared  by  the  book  to  have  been  paid.  And 
this  was  held  to  be  good  evidence,  after  the  death   of  the  attorney,  who,  if 

(a)  The  figures  38  referred  to  the  ledger. 

{b)  This  was  the  designation  at  that  time  of  the  father  of  Wm.  Fowden,  jun.,  in  ques- 
tion. 

(c)  These  figures  referred  to  the  ledger,  the  entry  in  which  follows, 
(</)  g  Stra.  1129.  (.e)  The  trial  was  in  1740. 
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living,  might  have  been  examined  to  the  fact.  This  report  of  the  case  is  in 
the  main  coufirmccl,  as  to  this  point,  by  Lord  Mansfield,  in  Groodtitle  d. 
Brydges  v.  The  Duke  of  Chandos;(/)  with  this  additian,  that  a  receipt  had 
been  given  upon  the  bill,  which  contained  the  articles,  for  drawing  and  en- 
grossing the  sui'rendcr.  Though  Lord  Mansfield  seems  to  have  thought 
that  Sir  John  Strange  had  not  laid  sufficient  stress  in  his  report  upon  the 
presumption  arising  from  the  length  of  time.  So  rentals,  or  steward's  ac- 
counts, \yii\\  j^c^inoits  marked  on  them,  are  always  received  in  evidence, (^) 
even  against  third  persons.  In  Herbert  v.  Tuckat,(/i)  upon  a  question, 
whether  one  was  of  full  age  when  he  made  his  will,  an  entry  made  by  his 
father  in  an  almanac  of  the  day  of  his  son's  birth,  was  allowed  by  the  court, 
on  a  trial  at  bar,  to  be  strong  evidence :  and  yet  that  was  no  question  of  ,-;^».. 
pedigree,  and  therefore  not  vrithin  the  exception  which  allows  the  hearsay^  -^■•' 
declarations  of  the  family  to  be  evidence  in  such  cases,  any  more  than  the 
declaration  of  a  father  as  *to  the  j^^ace  of  his  son's  birth,  which  was  ^^  q--, 
rejected  as  evidence  in  The  King  v.  The  Inhabitants  of  Erith.(t)        L         J 

llanley,  Serjt.,and  John  Williams,  contra The  question,  whether  these 

entries  be  evidence,  cannot  depend  on  their  apparent  accuracy,  but  on  this : 
M'hether  their  declarations  of  a  third  person,  by  parol  or  in  writing,  as  to  a 
fact,  which  may  be  supposed  to  have  been  within  his  knowledge  at  the  time, 
can,  after  his  death,  be  given  in  evidence,  merely  because,  in  the  same  breath 
or  writing,  he  admitted  that  a  claim  of  his  own  respecting  such  fact,  if  true, 
had  been  discharged.  Ever  since  the  case  of  The  King  v.  Eriswellj^/f)  it 
has  been  considered  that  hearsay  is  not  evidence  of  a  particular  fact,  except 
in  proof  of  a  pedigi-ee ;  and  that  exception  has  always  been  confined  to  the 
•strict  fact  in  issue  of  descent  or  primogeniture  in  proof  of  pedigree ;  and  has 
always  been  rejected  in  collateral  inquiries  ;  as  of  the  place  of  birth,  upon  a 
question  of  settlement,  in  The'  King  v.  Erith.  And  perhaps  the  case  of 
Herbert  v.  Tuckal,  which  might  have  been  a  question  between  the  heir-at- 
law  and  devisee,  may  have  passed  as  a  question  of  pedigree,  without  advert- 
ing to  this  distinction.  Now  here  the  precise  fact  in  issue  was,  "Whether 
Wm.  Fowden,  the  younger,  at  the  time  of  his  appearance  and  warranty,  &c., 
was  an  infant  within  the  age  of  twenty-one  years?"  &c.,  in  which  no  ques- 
tion of  pedigree  is  involved.  But  not  even  in  questions  of  pedigree  have 
the  declarations  of  any  others  than  members  of  the  family  been  received  in 
evidence;  and  the  evidence  given  here  was  of  the  declaration  of  a  stranger; 
for  such  the  apothecary  must  be  taken  to  be.  The  admissibility,  therefore, 
of  the  evidence  stands  wholly  upon  the  ground  that  the  entry  made  by  him, 
taken  altogether,  discharged  his  own  claim.  All  the  cases  on  this  head  rest 
upon  the  original  authoi'ity  of  Warren  d.  Webb  v.  Grreenville,(A  which  by 
the  explanation  afterwards  given  of  it  by  Lord  Mansfield(??i)  turned  mainly 
upon  the  presumption  of  the  surrender  arising  from  lapse  of  time ;  and  his 
very  solicitude  to  explain  this  shows  that  he  was  not  so  well  satisfied  of  the 
admissibility  of  the  entries  in  the  attorney's  bill-book,  which  he  says  was 

(/)2Barr.  2,  1701. 

{g)  12  Vin.  Abr.  90,  tit.  E«t<iencr,  pi.  13  and  14.  Barry  v.  Bebbington,  4  Term  Rep. 
514;  and  Stead  v.  Heaton,  ib.  669. 

Kb)  T.  Ray,  84.  (i)  8  East,  539. 

(i)  3  Term  Rep.  707,  (and  see  Rex  v.  Ferryfrystone,  2  East,  54,  where  the  question 
was  finally  set  at  rest. 

(0  2  Stra.  1129.  (jn)  In  Goodtitle  v.  Duke  of  Chandus,  2  Burr.  1072. 
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strongly  litigated ;  and  he  concludes  his  observations  by  saying  that  Sir  J. 
Strauge's   report  is   incorrect.     Both  in  Barry  v.    Bebbington,(»)  and  in 

,QQ-|  Steady.  Hfaton,(o)  the  person  whose  entries  were  *given  in  cvi- 
L  -^  dence  had  in  the  first  instance  charged  themselves  with  the  receipt 
of  money,  for  which  they  were  accountable  to  others,  to  whom  their  accounts 
were  delivered ;  but  where  the  entries  of  receipt  of  rent  had  been  made  by 
the  owner  of  the  estate  himself,  as  in  Outram  v.  Morewood,(p)  they  were 
held  not  to  be  evidence  even  to  prove  the  identity  of  the  land  in  a  cause 
between  other  persons.  And  on  the  same  principle  Lord  Kenyon,  in  the 
case  of  Calvert  v.  The  Archbishop  of  Canterbury, (j)  ruled  that  an  entry  of 
an  agreement  for  a  pair  of  horses,  made  in  the  plaintiff's  books  by  his  ser- 
vant, who  was  dead,  was  not  evidence  to  charge  the  defendant  for  the  hire 
of  them,  because  the  servant  did  not  thereby  charge  himself.  So  this  being 
an  entry  made  merely  for  the  party's  own  use,  must  be  considered  as  res 
inter  alios  acta.  The  case  of  Roe  d.  Brune  v.  llawlings(y)  went  on  a  dif- 
ferent ground  ;  for  there  the  letter  written  by  a  former  steward  of  the  estate 
to  the  then  tenant  for  life,  containing  a  particular  of  the  ancient  rents,  &c., 
was  by  him  handed  down  amongst  the  muniments  of  the  estate  to  the  suc- 
ceeding tenant  for  life,  and  preserved  by  each  against  his  own  interest,  as 
an  authentic  document ;  and  on  this  ground  it  was  held  to  be  evidence  of 
the  ancient  rent  against  the  lessee  of  the  last  tenant  for  life,  by  whose 
acknowledgment  of  the  fact  such  lessee  was  bound.  They  also  noticed  that 
the  apothecary's  discharge  of  his  demand  was  not  made  upon  the  entry  as 
to  the  time  of  the  child's  birth,  but  only  in  the  ledger  to  which  the  entry 
referred.  And  they  observed  upon  the  dangerous  consequence  of  intro- 
ducing a  laxity  in  the  rules  of  evidence  by  extending  the  exceptions  of 
hearsay  evidence  of  particular  facts  beyond  the  strict  question  of  pedigree, 
and  that  class  of  cases  where  entries  had  been  made  by  stewards  and  such 
like,  to  charge  themselves  in  account  with  the  payment  over  of  sums  they 
had  received  in  right  of  others,  to  whom  those  accounts  were  delivered. 

Lord  EUenhorough,  C.  J. — I  should  be  extremely  sorry  if  any  thing  fell 
from  the  court  upon  this  occasion,  which  would  in  any  degree  break  in  upon 
those  sound  rules  of  evidence  which  have  been  established  for  the  security 
of  life,  liberty,  and  property ;  but  in  declaring  our  opinion  upon  the  admis- 
sibility of  the  evidence  in  question,  we  shall  lay  down  no  rule  which  can 
r  *1  '^Q  "1  ^'^^'^c^  such  ruinous  '"'consequences,  nor  go  beyond  the  limits  of 
L  -■     those  cases  which  have  often  been  recognized,  beginning  with  that 

of  Warren  v.  Greenville.  The  question  is,  whether  the  books  of  a  man- 
midwife,  attending  upon  a  woman  at  the  time  of  her  delivery,  and  making 
charges  for  such  his  attendance,  which  he  thereby  acknowledges  to  have 
been  paid,  are  evidence  of  the  time  of  the  birth  of  the  son,  as  noted  in  those 
entries  ?  That  the  books  would  be  evidence  in  themselves,  as  recording  this 
event  of  the  birth,  and  other  similar  events,  in  the  course  of  his  attendance 
on  his  patients,  at  the  several  times  when  they  took  place,  I  am  by  no 
means  prepared  to  say.  Nor  is  ray  opinion  in  this  case  formed  with  refer- 
ence to  the  declarations  of  pai*ents  &c.  received  in  evidence,  as  to  the  birth 
or  time  of  the  birth  of  their  children.     But  I  think  the  evidence  here  was 

(n)  4  Term  Rep.  514.  (o)  lb.  660.  Tp)  5  Ter,n  R^p.  Ml. 

iq)  2  Esp.  N.P.Cas.  646.  (r)  7  East,  27P. 
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properly  admitted,  upon  the  broad  principle  on  which  receivers'  books  have 
been  admitted;  namely,  that  the  entry  made  vfas  in  prejudice  of  the  party 
making  it.  In  the  case  of  the  receiver,  he  charges  himself  to  account  for  so 
much  to  his  employer.  In  this  case,  the  party  repelled  by  his  entry  a  claim 
which  he  would  otherwise  have  had  upon  the  other  for  work  performed,  and 
medicines  furnished  to  the  wife ;  and  the  period  of  her  delivery  is  the  time 
for  which  the  former  charge  is  made,  the  date  of  which  is  the  22d  of  April ; 
when,  it  appears  by  other  evidence,  that  the  man-midwife  was  in  fact  attend- 
ing at  the  house  of  Wm.  Fowden.  If  this  entry  had  been  produced  when 
the  party  was  making  a  claim  for  his  attendance,  it  would  have  been  evi- 
dence against  him,  that  his  claim  was  satisfied.  It  is  idle  to  say  that  the 
word  paid  only  shall  be  admitted  in  evidence,  without  the  context,  which 
explains  to  what  it  refers :  we  must  therefore  look  to  the  rest  of  the  entry, 
to  see  what  the  demand  was,  which  he  thereby  admitted  to  be  discharged. 
By  the  reference  to  the  ledger,  the  entry  there  is  virtually  incorporated 
with  and  made  a  part  of  the  other  entry  of  which  it  is  explanatory.  So  far, 
therefore,  the  case  of  Warren  v.  Grreenville,  if  it  be  law,  is  an  authority  in 
point  to  the  present  case.  Bat  it  is  supposed  that,  after  the  evidence  of  the 
solicitor's  book  there  had  been  received,  the  court  had  repented  of  their 
decision,  and  put  the  case  to  the  jury  entirely  on  the  presumption  of  a  surren- 
der from  length  of  time.  But  how  does  that  appear,  either  upon  the  p^,  q^-. 
report  in  Strange,  or  by  what  *fell  from  Lord  Mansfield,  in  the  case  L  -• 
in  Burrow?  Warren  v.  Grreenville  was  decided  in  the  year  1740,  about  forty 
years  after  the  time  when  it  was  insisted  that  the  surrender  should  be  pre- 
sumed to  have  been  made.  And  to  fortify  that  presumption,  the  report 
says  that  the  defendant  oiFered  the  attorney's  debt-book  in  evidence,  con- 
taining charges  for  drawing  and  engrossing  the  surrender,  which  it  appeared 
by  the  book  were  paid.  This  evidence  was  objected  to,  but  allowed  by  the 
court,  who  thought  it  material,  upon  the  inquiry  into  the  reasonableness  of 
presuming  a  surrender,  and  not  to  be  suspected  to  be  done  for  this  purpose. 
The  entries  were  read  accordingly.  But  the  court  afterwards  declared, 
"  that  without  that  circumstance,  they  would  have  presumed  a  surrender; 
and  desired  it  might  be  noticed  that  they  did  not  require  any  evidence  to 
fortify  the  presumption  after  such  a  length  of  time."  Now  what  is  the  fair 
inference  to  be  collected  from  that  report  ?  Not  that  the  court  doubted  at 
all  whether  the  evidence  of  the  entries  in  the  book  had  been  properly 
received;  but  that  they  were  afraid  that  by  fortifying  and  buttressing  up, 
by  this  further  evidence,  a  presumption  so  strong,  from  the  mere  lapse  of  time 
they  might  be  supposed  to  have  weakened  that  presumption ;  which  they 
wished  to  guard  against.  And  this  is  in  substance  the  account  which  Lord 
Mansfield  himself  gives  of  that  decision  in  the  case  in  Burrow.  But  he 
also  states  that  the  point  of  evidence  was  strongly  litigated :  which  shows 
that  it  did  not  pass  without  much  discussion  and  consideration :  and  his 
account  of  the  fact  there  given  in  evidence,  so  far  from  showing  the  report 
to  be  incorrect,  is  a  strong  confirmation  of  it  in  the  material  circumstance. 
Here  it  appears  distinctly  from  other  evidence  that  there  was  the  work  done 
for  which  the  charge  was  made ;  for  the  man-midwife  was  sent  for  by  the 
father,  and  he  attended  at  the  house  on  the  day  when  the  mother  was  deli- 
vered ;  and  the  discharge  in  the  book,  in  his  own  handwriting,  repels  the 
claim  which  he  would  otherwise  have  had  against  the  father  from  the  rest 
Vol.  II.— 19 
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of  the  evidence  as  it  now  appears.  Thertfore  the  entry  made  by  the  party 
was  to  his  own  immediate  prejudice,  when  he  had  not  only  no  interest  to 
make  it,  if  it  were  not  true,  but  he  had  an  interest  the  other  way,  not  to 
discharge  a  claim  which  it  appears  from  other  evidence  that  he  had. 
l-^,q^-.  The  evidence  therefore,  in  this  *case  was  properly  received,  as  well 
L  J  upon  the  authority  of  the  case  of  Warren  v.  Greenville  as  upon 
principle. 

Grose,  J. — General  rules  of  evidence  are  of  the  greatest  consequence  ; 
for  either  admitting  evidence  of  a  fact  when  it  should  be  excluded,  or  reject- 
ing it  when  it  ought  to  be  admitted,  would  shake  the  security  of  all  pro- 
perty :  the  right  decision,  therefore,  of  every  case  of  this  sort  is  of  great 
importance.  But  it  is  very  difBcult  sometimes  to  distinguish  the  nice  shades 
of  difference  between  cases  of  this  description  ;  and  therefore  I  am  always 
glad  to  find  an  express  authority  on  which  I  can  set  my  foot.  The  case  of 
Warren  d.  Webb  v.  Greenville  is  of  that  sort,  which  ought  not  now  to  be 
called  in  doubt,  having  been  confirmed  in  the  subsequent  case  by  Lord 
Mansfield,  and  since  that  again  by  this  court.  Relying,  therefore,  upon  the 
authority,  which  applies  most  strongly  to  this  case,  I  think  the  evidence 
was  rightly  admitted.  And  even  without  the  entries,  I  think  there  was  evi- 
dence sufl&cient  to  find  the  verdict  which  has  been  given,  though  those 
entries  put  the  matter  out  of  all  question. 

Le  Blanc,  J. — On  inquiring  into  the  truth  of  facts  which  happened  a 
long  time  ago,  the  courts  have  varied  from  the  strict  rules  of  evidence  appli- 
cable to  facts  of  the  same  description  happening  in  modern  times,  because 
of  the  diiEculty  or  impossibility,  by  lapse  of  time,  of  proving  those  facts 
in  the  ordinary  way  by  living  witnesses.  On  this  ground  hearsay  and 
reputation  (which  latter  is  no  other  than  the  hearsay  of  those  who  may  be 
supposed  to  have  been  acquainted  with  the  fact,  handed  down  from  one  to 
another)  have  been  admitted  as  evidence  in  particular  cases.  On  that  prin- 
ciple stands  the  evidence  in  cases  of  pedigree,  of  declaration  of  the  family 
who  are  dead,  or  of  monumental  inscriptions,  or  of  entries  made  by  them  in 
family  Bibles.  The  like  evidence  has  been  admitted  in  other  cases,  where 
the  court  were  satisfied  that  the  person  whose  written  entry  or  hearsay  was 
offered  in  evidence  had  no  interest  in  falsifying  the  fact,  but,  on  the  contrary, 
had  an  interest  against  the  declaration  or  written  entry ;  as  in  the  case  of 
receivers'  books.  I  do  not  mean  to  give  any  opinion  as  to  the  mere  decla- 
rations or  written  entries  of  a  midwife  who  is  dead,  respecting  the  time  of 
a  person's  birth  being  made  of  a  matter  peculiarly  within  the  knowledge 
r*iQ.>i  **^^  B\\t\\  a  person  :  it  is  not  necessary  now  to  determine  that  ques- 
^  ^  ~-'  tion  ;  but  I  would  not  be  bound  at  present  to  say  that  they  are  not 
evidence.  But  here  the  entries  were  made  by  a  person  who,  so  far  from 
having  any  interest  to  make  them,  had  an  interest  the  other  way ;  and 
such  entries  against  the  interest  of  the  party  making  them,  are  clearly  evi- 
dence of  the  fact  stated,  on  the  authority  of  the  case  of  Warren  v.  Green- 
ville, and  of  all  those  cases  where  the  books  of  receivers  have  been  admitted. 
I  understand  the  expressions  used  by  Sir  John  Sti*ange,  in  his  report  of  that 
case,  very  differently  from  what  they  have  been  argued  to  mean.  There 
was  a  presumption  there  of  a  surrender  from  the  circumstances  of  the  case, 
and  from  length  of  time  ;  and  besides  that  presumption  so  arising,  there 
was  a  confirmation  of  it  by  the  entry  in  question.     The  court  only  said  that 
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there  was  sufficient  to  presume  the  surrender,  without  the  evidence  of  the 
entry  ;  but  not  that  they  had  any  doubt  that  the  entry  was  evidence.  And 
this  account  of  it  is,  I  think,  confirmed  by  Lord  Mansfield,  in  the  case  in 
Burrow  ;  who  says  that  the  point  was  much  debated,  and  expUiins  the  obser- 
vation made  by  Sir  John  Strange  at  the  conclusion  of  his  report.  Then  I 
cannot  distinguish  this  from  the  case  of  Warren  v.  Greenville,  nor  from 
those  of  receivers'  accounts,  nor  from  Koe  d.  Brune  v.  Rawlins.  The  rea- 
sons given  for  admitting  the  evidence  in  the  latter  case  apply  also  to  the 
present,  though  I  think  in  a  much  stronger  degree.  And  I  cannot  agree  to 
distinguish  the  entry  from  the  ledger  in  favour  of  the  objection;  for  in  the 
ledger,  in  which  Hewitt  discharges  his  claim,  the  date  is  mentioned  :  but  at 
any  rate  that  is  not  weakened  by  its  correspondence  with  the  other  entry. 

Bai/ley,  J. — This  was  no  officious  entry  made  by  one  who  had  no  concern 
in  the  transaction  ;  he  had  no  interest  in  making  it :  and  as  he  thereb}' 
discharged  an  individual  against  whom  he  would  otherwise  have  had  a  claim, 
I  think  the  entry  was  evidence  by  all  the  authorities.  There  were  two 
entries  read,  the  one  following  the  other,  without  any  intervening  date ;  the 
first  of  these,  relating  to  Fallows,  is  dated  the  22d  of  April,  1768 ;  and 
this  is  marked  aspfu'c?:  the  next,  as  to  Fowden,  is  not  stated  there  to  be 
paid ;  but  it  refers  to  a  particular  page  in  the  ledger,  where  the  charge 
against  Fowden  is  made,  including  items,  one  of  which  is  for  delivering  his 
wife,  corresponding  in  date  with  the  former  *entry;  and  there  he  p»-iQQ"i 
states  himself  to  have  been  paid  for  his  work  and  medicines.  There-  •-  -' 
fore,  if  had  brought  an  action  for  his  work,  and  had  received  notice  to  pro- 
duce his  books  this  entry  would  have  discharged  the  father.  Now  all  the 
cases  agree,  that  a  written  entry,  by  which  a  man  discharges  another  of  a 
claim  which  he  had  against  him,  or  charges  himself  with  a  debt  to  another, 
is  evidence  of  the  fact  which  he  so  admits  against  himself,  there  being  no 
interest  of  his  own  to  advance  by  such  entry.  In  Outram  v.  Morewood  the 
entry  made  was  for  the  party's  own  interest  who  made  it ;  for  he  entered 
the  receipt  of  rent  from  another  person ;  therefore,  if  that  had  been  evi- 
dence for  him,  or  for  those  claiming  under  him,  it  would  have  been  furnish- 
ing evidence  for  himself  of  a  right  to  the  estate.  But  the  principle  to  be 
drawn  from  all  the  cases,  beginning  with  Warrren  v.  Greenville  down  to 
Roe  V.  Rawlings,  is,  that  if  a  person  have  a  peculiar  means  of  knowing  a 
fact,  and  make  a  declaration  of  that  fiict,  which  is  against  his  interest,  it  is 
clearly  evidence  after  his  death,  if  he  could  have  been  examined  to  it  in  his 
lifetime.  And  that  principle  has  been  constantly  acted  upon  in  the  case  of 
receivers'  accounts. 

Rule  discbaro:ed. 


In  Price  v.  Lord  Torrington,  ante,  the  ground,  that  they  were  entries  made 
vol.  i.  139,  and  the  cases  which  are  col-  by  a  person  having  knowledge  of  the 
lected  in  the  note  to  it,  the  entries,  it  fact  entered,  contemporaneously  there- 
will  be  remembered,  were  received  upon  with,   and    in    a   course    of  business. 
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Higham  v.  Ridgway  belongs  to  a  differ- 
ent class  of  cases,  those,  namely,  in 
which  tiie  entry  has  been  received,  be- 
cause against  the  interest,  [i.  e.  the^JC- 
cuniary  interest,  see  post  197  b,  The 
Sussex  Peerage  case]  of  the  party 
making  it.  That  this  is  a  good  rea- 
son for  admitting  an  entry  made  by  a 
person  deceased  to  be  evidence,  nume- 
rous decisions  have  established  beyond 
all  controversy  ;  and  that  this  was  the 
ground  on  which  Higham  v.  Ridgvvay 
was,  decided,  is  clear,  from  the  expres- 
sions of  Le  Blanc,  J  ,  who  expressly 
guards  himself  from  the  supposition  that 
he  was  delivering  any  opinion  on  the 
question  whether  the  entries  would  have 
been  receivable  merely  on  the  ground 
that  they  were  made  by  a  person  having 
peculiar  means  of  knowledge. 

Another  observation  which  may  be 
made  on  the  facts  of  Higham  v.  Ridg- 
way  is,  that  though  the  entry  certainly 
bore  testimony  to  the  creation  of  the 
very  charge  of  which  it  showed  the 
subsequent  liquidation,  and  was,  there- 
fore, not  only  an  entry  against  Hewitt's 
interest,  so  far  as  it  showed  payment, 
but  also  an  entry /or  his  interest,  so  far 
as  it  showed  work  and  labour  done,  for 
which  he  was  entitled  to  be  paid;  still 
we  must  not  infer,  that  an  entry,  being 
itself  the  only  evidence  of  the  creation 
of  the  charge  of  it  which  it  shows  the 
payment,  would  be  admissible  in  evi- 
dence. Indeed  Doe  d.  Gallop  v.  Vovvles, 
1  Moo.  &  Rob.  261,  appears  to  be  an 
express  authority  that  such  an  entry 
would  not  be  admissible.  In  Higham 
r*lQn  ^*  ^■'^s^v^y'  tliere  was,  as  will*be 
'-  -'  seen,  abundance  of  proof,  by  wit- 
nesses, that  Hewitt  was  really  called  in, 
and  really  delivered  Mrs.  Fowden,  so  that 
the  parol  evidence  showed  clearly  that  a 
debt  was  due  to  him  and  the  only  new 
r*lQ4ffl1  ^^^^^  ^introduced  by  the  entry 
'-  ■  -"  were  the  date  and  the  discharge 
of  it.  Dof?  V.  Vovvles  was  an  ejectment 
prior  to  3  &  4  VV".  4,  c.  "27.  The  lessor 
of  the  plaintiff  was  the  representative  of 
a  mortgagee,  and  the  question  was, 
whether  the  possession  of  the  defendant 
had  been  adverse  to  his  title  tor  the  last 
twenty  years.  To  prove  that  it  had  not 
been  so,  the  lessor  of  the  plaintiff  pro- 
posed to  show  that  the  mortgagee  had 
repaired  the  premises  while  in  defen- 
dant's occupation,  and  for  this  purpose 
he  produced  a  hill  for  the  repairs,  loitk 
a  receipt  for  the  amount  of  it,  in  the 
handwriting   of  a   deceased    carpenteV, 


and  which  had  been  found  among  the 
mortgagee's  papers.  It  was  objected  to 
the  reception  of  this  in  evidence,  that  it 
was  not  an  entry  against  the  interest  of 
the  carpenter;  since,  though  it  showed 
that  his  demand  had  been  paid,  it  was 
also  the  only  evidence  that  such  a  de- 
mand ever  had  existed.  The  counsel 
for  the  plaintiff  cited  Higham  v.  Ridg- 
vvay ;  but  Littledale,  J.,  rejected  the  evi- 
dence, saying,  "  The  cases  have  gone 
quite  far  enough;  there  would  be  no 
limit  if  such  a  paper  as  this  were  admit- 
ted." Lord  Ellenborough,  in  the  prin- 
cipal case,  seems  to  have  pointed  at  this 
distinction,  when  he  remarked,  "Here 
it  appears  distinctly  yVom  other  evidence, 
that  there  was  the  work  done  for  which 
the  charge  was  made ;  for  the  man- 
midwife  was  sent  for  by  the  father,  and 
he  attended  at  the  house  on  the  day 
when  the  mother  was  delivered;  and 
the  discharge  in  the  book,  in  his  own 
handwriting,  repels  the  claim  which  he 
would  otherwise  have  had  against  the 
father yVowi  the  rest  of  the  evidence  as 
it  now  appears."  And  certainly,  the 
distinction  is  not  an  unreasonable  one; 
for  when  it  has  been  proved,  by  other 
unsuspicious  evidence,  that  that  part  of 
the  entry  which  makes  in  favour  of  the 
writer,  is  no  more  than  a  true  and  honest 
statement,  no  mind  can  hesitate  in  com- 
ing to  the  conclusion,  that  that  part 
which  is  at  variance  with  his  interest  is 
equally  so,  though  while  the  part  which 
militates  in  the  writer's  own  favour 
stood  unconfirmed,  suspicions  might  have 
been  conceived  that  the  whole  statement 
was  a  fiction.  However,  in  R.  v.  Inha- 
bitants of  Lower  Heyford,  Gloucester 
Summer  Assizes,  1840,  Parke,  B.,  denied 
the  existence  of  this  distinction.  It  was 
an  indictment  against  the  inhabitants  of 
a  parish  for  not  repairing  a  bridge.  To 
prove  that  the  parish  had  repaired  it,  the 
book  of  a  deceased  mason  was  produced, 
containing  charges  against  a  deceased 
surveyor,  with  crosses  n)arked  against 
them  to  denote  payments.  Mr.  Richards, 
who  was  counsel  for  the  defence,  object- 
ed to  the  book,  and  cited  Doe  v.  Vowles; 
the  judge,  however,  ruled  that  it  was 
admissible,  and  expressly  disapproved  of 
Doe  V.  Vowles,  saying  he  thought  it 
contrary  in  principle  to  Highajii  v.  Ridg- 
way.  The  book  afterwards  proved  to  be 
unintelligible,  and  was  rejected  on  that 
ground. 

The   qualification    appended    in    the 
text  by  Bayley,  J.,  to  the   general  rule 
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as  to  the  admissibility  of  entries  against 
interest,  contained  in  the  words  "  if  he 
(i.  e,  the  party  making  the  entry)  could 
have  been  examined  in  his  lifetime," 
was  disapproved  of  in  Short  v.  Lee,  2 
Jac.  &  Walk.  489;  and  in  Gleadovv  v. 
Atkin,  1  Cr.  &  Mee.  424,  where  the 
same  learned  judge,  then  a  baron  in  the 
Exchequer,  stated  that  he  had  great 
doubts  if  he  ever  used  the  qualification  : 
•'  My  reason,"  said  the  learned  baron, 
"  for  doubting  whether  I  used  the  ex- 
pression, is  this,  that  having  at  that  time 
abstracted  Roe  v.  Rawlings,  and  having 
that  abstract  before  me  when  I  was  giv- 
ing my  opinion,  I  was  not  likely  to  have 
introduced  a  qualification  not  warranted 
by  that  decision.  My  entry  of  the  case 
of  Roe  v.  Rawlings,  in  my  own  note- 
book, was,  that  the  declaration  of  a  per- 
son who  has  peculiarly  the  means  of 
knowing  a  fact,  and  has  no  interest  in 
mis-stating  it,  is  admissible,  after  his 
death,  to  prove  that  fact;  and  a  fortiori, 
would  it  be  admissible,  if  the  fact  were 
against  his  interest!  When  I  after- 
wards came  to  abridge  Higham  v.  Ridg- 
way,  I  find  that  I  made  the  following 
entry — '  An  entry  by  a  man  who  is  dead 
will  be  evidence  as  to  strangers  if  it 
relates  to  a  fact  peculiarly  within  his 
knowledge,  if  he  had  no  interest  in  mis- 
representing it;  or  if  the  entry  either 
charge  him  with  the  receipt  of  money 
for  a  third  person,  or  import  that  a  debt, 
which  would  otherwise  be  due  to  him,  is 
paid.' — There  is  not  a  single  syllable  in 
that  entry  as  to  the  qualification,  that  he 
could  be  examined  in  his  lifetime." 

Although  the  above  note  of  Sir  John 
Bayley  states  three  points  as  having  been 
involved  in  Higham  v.  Ridgway — 1. 
The  admissibility  of  an  entry  made  by  a 
person  who  had  no  interest  to  misrepre- 
sent a  fact  peculiarly  within  his  know- 
ledge ; — 2.  That  of  an  entry  charging 
the  maker  with  receipt  of  money  from  a 
third  person  ,  and,  3,  that  of  an  entry 
importing  that  a  debt,  which  would  be 
otherwise  due  to  the  maker,  is  paid :  it 
certainly  does  not  appear  that  the  other 
[■*iqfsi  judgesconsidered  that*they  were 
'-  J  establishing  the  first  of  the  above 
three  propositions.  On  the  contrary, 
Lord  Elienborough  remarks,  "That  the 
books  would  be  evidence  in  themselves, 
as  recording  this  event  of  the  birth,  and 
other  similar  events  in  the  course  of  his 
attendance  on  his  patients  at  the  several 
times  that  they  took  place,  I  am  by  no 
means  prepared    to  say.      But  1  think 


the  evidence  here  was  properly  admit- 
ted, on  the  broad  principle  on  wiiich 
receivers'  books  have  been  admitted, 
namely,  that  the  entry  made  was  in  pre- 
judice of  the  party-making  ity  And  Le 
Blanc,  J.,  says,  "I  do  not  mean  to  give  any 
^opinion  as  to  the  mere  declara-  r,^^  -, 
tions  or  written  entries  of  a  mid-  '-  '^"'^ 
wife,  who  is  dead,  respecting  the  time 
of  a  person's  birth,  being  made  of  mat- 
ter peculiarly  within  the  knowledge  of 
such  a  person.  It  is  not  necessary  now 
to  determine  that  question.  But  I  would 
not  be  bound  at  present  to  say  that  they 
are  not  evidence.  But  here,  the  entries 
were  made  by  a  person  who,  so  far  from 
having  any  interest  to  make  them,  had 
a  strong  interest  the  other  way;  and 
such  entries  against  the  interest  of  the 
party  making  them,  are  clearly  evi- 
dence of  the  fact  stated,  &c."  The 
reader,  if  desirous  of  inquiring  further 
into  the  admissibility  of  entries  by  a 
person  having  peculiar  means  of  know- 
ledge, may  consult  Marks  v.  Lahee,  3 
Bing.  N.  C,  420;  and  Price  v.  Lord 
Torrington,  ante,  vol.  i.,  p.  139. 

Very  many  cases  have  occurred  since 
the  decision  of  Higham  v.  Ridgway,  in 
which  declarations  and  entries  by  per- 
sons deceased  have  been  received  in  evi- 
dence as  against  interest.  See  Spiers 
V.  Morris,  9  Bingh.,  637,  where  entries 
by  an  executor,  of  his  receipts  as  execu- 
tor, of  the  rent  of  lands,  in  which  he 
had  himself  a  remote  interest,  were  re- 
ceived in  evidence.  For  other  instances 
in  which  entries  made  by  persons 
charging  themselves  with  the  receipt  of 
money  for  M^hich  they  were  account- 
able, have  been  admitted,  see  Witmarsh 
v.  George,  8  B.  &  C,  556—3  M.  &  R., 
42;  Dean  and  Chap,  of  Ely  v.  Caldecott, 
7  Bingh.,  433;  Short  v.  Lee,  2  Jac.  and 
W.,  464;  Stead  v.  Heaton,  4  T.  R.  669, 
cited  in  the  text  of  the  principal  case, 
Bullen  v.  Mitchell,  2  Price,  413;  Doe 
V.  Cartwright,  R.  &  M.,  62.  [And 
see  Mayor  of  Exeter  v.  Warren,  5  Q. 
B.  773.]  In  Middleton  v.  Melton,  10  B. 
&  C,  317,  the  entry  by  a  deceased  col- 
lector of  taxes,  of  moneys  received  by 
him,  made  in  a  book  which  he  kept  for 
his  own  private  convenience,  was  held 
good  evidence  against  his  surety,  though 
the  persons  from  whom  he  received  the 
money  were  alive,  and  might  have  been 
called  as  witne.-ses.  It  was  contended 
at  the  bar,  that  a  collector's  entries 
would  only  be  admissible  when  made  in 
a  public  book  which  it  was  part  of  his 
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duty  to  keep  in  the  course  of  busi- 
ness; a  distinction  countenanced  by 
Go?s  V.  Watlinglon,  3  li.  &,  B.  132.  The 
rule  was,  however,  established  to  its 
utmost  extent,  "  that"  (to  use  tiie  words 
of  Parke,  J.)  "an  entry  made  by  a  party 
cognizant  of  a  fact,  and  having  no  in- 
terest to  make  a  false  entry,  whereby  he 
charges  himself  with  the  receipt  of  a 
sum  of  money,  is  evidence  in  fact  of  the 
receipt  of  such  money."  And  it  was 
further  held  to  make  no  difference  that 
the  entry  in  the  private  book  was  in- 
tended only  as  a  preliminary  to  an  entry 
in  a  public  one.  In  Gleadow  v.  Alkin, 
1  C.  &  Mee.  423,  Baylcy,  R,  adverting 
to  Middleton  v.  Melton,  says,  "you  are 
aware  of  Middleton  v.  Melton,  I  think, 
that  lays  this  down  as  a  general  propo- 
sition, that  an  entry  by  a  man  against 
his  own  interest,  is  evidence  against  all 
the  world." 

It  was  staled  in  the  commencement 
of  this  note,  that  it  seemed  to  follow, 
from  the  decision  in  Doe  v.  Vowies,  1 
Moo.  &  Rob.,  261,  coupled  with  Lord 
EUenborough's  observations  in  the  prin- 
cipal case,  that  an  entry  is  not  admissi- 
ble, as  against  interest,  in  which  a  man 
acknowledges  the  discharge  of  a  debt, 
of  the  existence  of  which  there  is  no 
evidence,  save  from  the  entry.  The 
same  rule,  however,  even  if  Doe  v. 
Vowies  be  still  law,  does  not  necessarily 
apply  to  the  case  of  a  receiver  charging 
himself  with  money  on  one  side  of  an 
account,  and  discharging  himself  upon 
the  other.  It  is  true,  indeed,  that  one 
part  of  the  entry  is  for  his  benefit.  Still 
he  does  not  entitle  himself  to  anything 
positive,  as  in  the  former  case;  and,  if 
he  strike  a  balance  against  himself  at 
the  foot  of  the  account,  and  acknowledge 
that  balance  to  be  unpaid,  the  result  of 
the  whole  is  clearly  to  his  disadvantage. 
But  even  if  the  balance  appear  to  be 
paid,  the  case  will  not  be  like  thit  of 
r*iqftT  I^oe  V.  Vowies;  since,  in  an  *ac- 
'•  -■  lion  brought  against  the  receiver 
by  his  employer,  the  entry  would  be 
evidence  against  him,  and  the  jury 
might,  if  they  thought  proper,  or  if  evi- 
dence tending  to  that  conclusion  were 
produced,  believe  the  part  in  which  he 
charged  himself  with  the  receipt  of 
moneys,  and  disbelieve  the  part  which 
went  in  his  discharge.  Whereas  in 
Doe  V.  Vowies,  it  would  have  been  im- 
possible to  use  that  part  of  the  entry 
which  militated  to  the  disadvantage  of 
the  tradesman,  without  first  positively 


admitting  that  which  was  for  his  advan- 
tage, inasmuch  as  the  receipt  assumes 
the  existence  of  the  debt  admitted 
therein  to  have  been  received.  The 
question  as  to  the  admissibility  of  such 
an  account  was  discussed  in  Doe  d. 
Teynham  v.  Tyler,  6  Bingh.  561.  But 
it  had  previously  received  an  express 
decision  during  the  trial  of  the  great 
case  of  Rowe  v.  Brenlon  :  the  point  for 
which  that  case  is  now  cited  appears  in 
the  report  of  Messrs.  Manning  and  Ry- 
land,  vol.  3,  p.  267.  It  arose  as  follows: 
Stephen  Pearce,  a  witness,  proved  that 
his  lather  was  toller  to  the  Lemon  fami- 
ly ;  his  memory  did  not  go  back  so  far 
as  ITG.'j,  but  he  produced  a  book  in  his 
father's  handwriting,  of  that  year,  con- 
taining a  debtor  and  creditor  account  of 
receipts  of  lolls,  and  said  that  as  far 
back  as  his  recollection  went,  his  father 
used  to  keep  similar  books.  Sir  James 
Scarlett  proposed  to  put  in  this  toll- 
book,  to  which  Brougham  objected,  ar- 
guing that  "  where  a  man  charges  him- 
self with  the  receipt  of  money,  that  is 
taken  to  be  evidence  against  him,  because 
it  is  a  declaration  in  writing  against  his 
own  interest,  and  it  is  not  to  be  presumed 
that  a  person  would  make  such  a  state- 
*menl  unless  it  were  true.  But  r  *,,io  -, 
suppose  there  is,  in  part  of  the  •-  ■■ 

same  document  in  which  the  charge  ap- 
pears, a  discharge  also  which  squares 
the  account,  or  perhaps  leaves  a  balance 
in  his  favour;  then,  taking  the  whole 
together,  charge  and  discharge,  both 
sides  of  the  account,  the  reason  fails,  be- 
cause it  is  no  longer  a  declaration  by  a 
party  against  his  own  interest,  it  may 
be  a  declaration  ybr  his  own  interest" 

Littledale,  J.  A  man  is  not  likely  to 
charge  himself  for  the  purpose  of  getting 
a  discharge. 

Lord  Tenterden,  C.  J.  "Almost  all 
the  accounts  that  are  produced  are  ac- 
counts on  both  sides.  That  objection 
would  go  to  the  very  root  of  that  sort  of 
evidence."  The  same  point  has  been 
since  decided  by  Mr.  J.  Patteson,  in  Wil- 
liams V.  Geaves,  8  C.  &  P.  592,  upon 
the  ground  above  taken,  where  the  bal- 
ance actually  was  in  favour  of  the  per- 
son making  the  entries.  {In  a  late  case, 
in  the  Queen's  Bench,  it  has  been  deter- 
mined, upon  full  consideration,  that  if 
an  account  contains  charging  and  dis- 
charging entries,  which  are  distinct  from 
one  another,  the  discharging  entries  are 
not  admissible;  and  that  discharging 
entries  can  be  admissible,  only,  where 
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they  are  so  connected  with  charging 
ones,  by  affecting  them  in  some  way, 
that  it  becomes  necessary  to  read  the 
former,  in  receiving  the  other.  And,  in 
that  case,  Maule,  J.,  said  ;  "  As  a  gene- 
ral rule,  declarations  not  upon  oath,  are 
not  received  :  but  an  exception  is  made 
in  favour  of  admissions,  which,  being 
against  the  interest  of  the  party  making 
them,  it  could  not  have  been  supposed, 
would  have  been  made,  if  contrary  to 
the  truth.  That  exception  applies  to  the 
case  of  entries  whereby  a  party  charges 
himself  with  the  receipt  of  money,  for 
which  he  has  to  account;  but  it  mani- 
festly does  not  apply  to  entries  whereby 
a  party  charges  himself  with  the  receipt 
of  money,  for  which  he  has  to  account; 
but  it  manifestly  does  not  apply  to  en- 
tries in  discharge  of  the  parties  making 
them.  It  may  be  that  a  person,  in 
charging  himself,  makes  a  declaration, 
which  is  not  intelligible  without  looking 
at  the  other  side  of  the  account ;  and,  in 
that  case,  recourse  must  necessarily  be 
had  to  both  sides.  Such  was  the  case 
of  Higham  v.  Ridgway."  Doe  d.  King- 
lake  V.  Beviss,  7  C.  B.  456,  509. }  [In 
the  case  of  Reg.  v.  Inhabitants  of  Worth, 
4  Q.  B.  132,  in  order  to  show  that  an 
alleged  hiring  was  not  such  as  to  confer 
a  settlement,  an  entry  by  the  deceased 
master  in  a  book  (in  which  it  was  proved 
to  have  been  his  habit  to  enter  the  hir- 
ings  of  his  servants)  was  tendered  in 
evidence,  the  entry  was  as  follows: — 

"  April  4th,  1824.  W.  Worrell  came ; 
and  to  have  for  the  half-year,  40s. 

"  September  29th.     Paid  this  2L 

"October  27th.  Ditto  came  again; 
and  to  have  Is.  per  week:  to  March 
25th,  1825,  is  21  weeks,  two  days:  11. 
Is.  6d. 

"  2oth.  Paid  this." 
It  was  held  to  be  inadmissible,  as  show- 
ing merely  a  contract,  which  must  be 
supposed  to  have  been  made  on  equitable 
terms,  and  therefore  not  against  the  in- 
terest of  the  maker.] 

There  are  a  variety  of  other  cases  in 
which  the  entries  or  other  declarations 
of  deceased  persons  against  their  own 
interest  have  been  held  evidence  as  be- 
tween strangers.  See,  for  example,  Ivat 
v.  Finch,  1  Taunt.  141,  where,  in  an  is- 
sue between  A.  &  B.  whether  C.  died 
possessed  of  certain  property,  her  decla- 
ration that  she  had  assigned  it  to  A.  was 
held  admissible.  In  Peaceable  d.  Uncle 
v.  Watson,  4  Taunt.  16,  the  declarations 
of  a  deceased  occupier  of  land  were  held 


admissible  to  show  of  whom  he  held  it. 
"Possession,"  said  Mansfield,  C.  J.,  "is 
prima  facie  evidence  of  seisin  in  fee 
simple :  the  declaration  of  the  possessor, 
that  he  is  tenant  to  another,  makes  most 
strongly  against  his  own  interest."  S.  P. 
Doe  d.  Marjoribanks  v.  Green,  Gow. 
227 :  see  Doe  v.  Jones,  1  Campb.  367 ; 
Davies  v,  Pearce,  2  T.  R.  53;  Hollo- 
way  V.  Raikes,  2  T.  R.  55.  So  of  a  de- 
claration by  a  deceased  owner  of  land, 
that  his  land  does  not  extend  beyond  a 
particular  limit,  accompanied  by  an  act 
of  forbearance  to  transgress  such  limit. 
Stanley  v.  White,  14  East,  332,  339, 
341.  In  Wynne  v.  Tyrwhitt,  4  B.  & 
A.  376,  entries  in  the  books  of  the  ste- 
ward of  a  manor  charging  himself  more 
than  thirty  years  old  and  brought  from 
the  proper  custody,  were  permitted  to 
be  read,  without  proof  of  the  hand-writ- 
ing, or  of  the  death.  In  the  late  case  of 
the  Baron  de  Rutzen  v.  Farr,  4  Adol.  & 
Ell.  53,  in  order  to  prove  the  plaintiff"'s 
title  to  a  market,  recourse  was  had  to 
accounts  of  rent,  found  among  their 
muniments.  Some  of  these  were  ac- 
counts signed  by  the  person  who  was 
steward  to  the  plaintiff's  ancestor, 
wherein  he  charged  himself  with  the 
amount  of  such  rents.  To  these  no  ob- 
jection was  made.  Others  were  signed, 
not  by  such  steward,  but  by  a  person 
styling  himself  clerk  to  such  steward. 
There  was  no  parol  evidence  to  show 
that  this  person  ever  was  employed  by 
the  steward;  but  the  papers  were  ten- 
dered as  speaking  for  themselves.  They 
were  admitted  at  the  trial,  but  held  in- 
admissible by  the  court  in  banc,  on  the 
ground  that  they  did  not  purport  to 
charge  the  person  whose  signature  they 
bore  ;  [but  where  it  was  shown  that  the 
clerk  had  acted  as  clerk  to  the  steward, 
who  had  recognised  the  accounts,  the 
entries  were  held  to  be  those  of  the 
steward,  and  admitted.  Doe  d.  Graham 
V.  Hawkins,  2  Q.  B.  212 ;  and  see  the 
case  of  The  Mayor  of  Exeter  v.  Warren, 
5  Q.  B.  773,  where  in  an  action  for  port 
dues,  to  prove  the  receipt  of  such  dues 
in  ancient  times,  accounts,  purporting  to 
be  those  of  the  receiver,  and  to  be  regu- 
larly auditedaccordingto  the  usual  prac- 
tice, but  only  signed  by  the  auditors, 
were  produced:  an  entry  in  one  stated 
the  receipt  of  a  sum  for  dues  by  the  re- 
ceiver from  one  W.,  and  with  the  entry 
was  a  paper  of  the  same  date  with  the  en- 
try, stating  that  W.  had  received  a  sum 
for  dues  corresponding  within  two-pence 
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with  that  in  the  entry;  the  documents 
were  thirty  years'  old:  they  were  all 
admitted,  although  there  was  no  evi- 
dence of  the  handwriting  of  the  latter 
paper,  and  all  the  receipts  were  in  the 
third  person  ;  see  also  Musgrave  v.  Em- 
raerson,  10  Q.  B.  326. 
r*lQ71  *^  question  has  in  several 
L  J  cases  arisen  as  to  the  applicabi- 
lity of  the  rule  discussed  in  this  note  to 
cases  in  which  the  representative  of  the 
obligee  of  a  bond  or  holder  of  a  negotia- 
ble instrument  sued  on  it  after  the  time 
of  limitation  or  (in  the  case  of  a  bond) 
presumption  of  payment  had  elapsed.  In 
such  cases,  in  order  to  avoid  the  effect 
which  the  lapse  of  time  would  otherwise 
have  produced  upon  the  right  of  action, 
indorsements  of  payment  of  interest  by 
the  deceased  were  sometimes  offered  in 
evidence,  and  it  was  contended  that  they 
were  admissible  in  proof  of  such  pay- 
ments, being  against  the  interest  of  the 
party  making  them,  and  that  they  must 
be  presumed  to  have  been  made  at  the 
r^iQ"?  T  time  when  they  bore  date.  See 
L  ^^'"-1  Searlev.Ld.Barringion,2*Str. 
826;  Rose  v.  Bryant,  2  Campb.  322; 
Sanders  v.  Meredith,  3  M.  «Sz,  R. 
116;  Smith  v.  Battens,  1  Moo.  &.  Rob. 
341 ;  Gleadow  v.  Atkin,  1  Cr.  &  Mee. 
410,  a  case  well  deserving  of  perusal, 
and  in  which  the  whole  subject  of  this 
note  underwent  an  elaborate  discussion. 
See,  on  the  point  of  the  presumption  said 
to  arise  from  the  date,  Smith  v.  Bat- 
tens, ubi  supra,  Gleadow  v.  Atkin, 
ubi  supra,  in  which  Bayley,  B.,  states 
he  had  discovered,  by  his  own  researches, 
that  some  evidence  in  addition  to  the 
date  was  given,  as  to  the  time  of  making 
the  entry,  in  Searle  v.  Lord  Barrington. 
See  on  this  the  remarks  of  Raymond,  C. 
J.,  Turner  v.  Crisp,  2  Str.  827;  and 
Lord  Hardwicke,  2  Ves.  43  ;  and  gene- 
rally on  the  presumption  arising  from 
dale,  Wright  v.  Lainson,  2  Mee.  & 
Welsh.  743 ;  Hunt  v.  Massey,  5  B.  & 
Ad.  902;  Goodlitle  v.  Milburne,  '1  Mee. 
&  Welsh.  862 ;  Sinclair  v.  Baggaley,  4 
M.  &  Welsh.  312;  and  Anderson  v. 
Weston,  6  Bingh.  N.  C,  296,  where 
the  matter  was  elaborately  discussed. 
In  that  case  Weston  and  Badcock  were 
sued  as  drawers  of  a  bill  indorsed  by 
them  to  A.,  and  by  A.  to  the  plaintiff'. 
Badcock  let  judgment  go  by  default. 
Weston  traversed  the  drawing  and  in- 
dorsements, which  were  proved  to  be  in 
Badcock's  writing.  It  appeared  that 
Badcock  had  been  Weston's  partner; 


that  notice  of  dissolution  was  advertised 
20th  March,  1838:  that  the  bill  bore 
date  February  2,  1838,  and  that  the 
indorsement  was  not  dated.  It  was  ob- 
jected that  some  evidence  beyond  the 
date  ought  to  be  given  to  show  that  the 
bill  had  been  drawn  before  March  20, 
1838.  The  court,  in  a  very  elaborate 
judgment,  delivered  by  Mr.  J.  Bosan- 
quet,  held  that  the  date  was  sufficient 
prima  facie  evidence  of  the  time  of  such 
drawing.  His  lordship  mentioned  as  an 
exception  to  the  general  rule,  that,  when 
a  bill  or  note  is  produced  to  support  a 
proceeding  in  bankruptcy,  some  evidence 
besides  the  date  is  requisite  of  its  exist- 
ence previously  to  the  act  of  bankruptcy. 
By  St.  9  G.  4,  c.  14,  sec.  3,  it  was 
enacted  that  no  indorsement  or  memo- 
randum of  any  payment,  written  after 
the  commencement  of  that  statute's 
operation,  on  any  note,  bill,  or  other 
writing,  by,  or  in  behalf  of,  the  person 
to  whom  such  payment  should  be  made, 
should  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of 
the  operation  of  the  21st  Jac.  1,  c.  16,  or 
the  corresponding  Irish  Act. 

It  was  attempted  in  one  case  at  Nisi 
Prius,  to  extend  the  admissibility  of 
entries  against  interest,  to  the  case  of  a 
man  who  had  gone  abroad  under  a  heavy 
criminal  charge,  and  was  not  likely  ever 
to  return,  llis  entries  however  were 
held  inadmissible;  Stephen  v.  Gwennap, 

I  Moo.  &  Rob.  120. 

[A  question  has  occasionally  been 
made,  whether  declarations  not  reduced 
to  writing,  but  '^militating  r*-in'~/  -i 
against    the    interest    of   the  '-  ^ 

party  making  them,  are  admissible  as 
evidence  after  his  death.  In  Fursden 
V.  Clegg,  10  M.  &  W.  .572,  the  question 
whether  parol  declarations  by  an  agent 
of  receipts  could  be  proved  after  his 
death,  was  argued,  but  not  decided.  In 
Stobart  v.  Dryden,  1  M.  &  W.  016,  the 
declarations  of  a  deceased  witness,  tend- 
ing to  show  that  he  was  concerned  in 
forging  a  deed,  were  held  inadmissible; 
but  in  that  case  it  was  not  argued  that 
they  were  declarations  against  interest. 
However,  in  the  Sussex  Peerage  Case, 

II  CI.  &  Fin.  85,  before  the  Committee 
for  Privileges  of  the  House  of  Lords, 
assisted  by  the  Judges,  in  order  to  prove 
that  a  marriage  had  taken  place  between 
Prince  Augustus  Frederic,  atlervvards 
Duke  of  Sussex,  a  son  of  King  George 
the  Third,  and  the  Lady  Augusta  Mur- 
ray, at  Rome,  in  1793,  it  was  proposed 
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to  give  in  evidence  oral  declarations 
made  by  the  clergyman  who  was  alleged 
to  have  performed  the  ceremony,  to  his 
son,  respecting  the  marriage,  upon  the 
ground  that  such  declarations  were 
against  the  interest  of  the  party  making 
them,  as  admissions  of  having  contra- 
vened the  provisions  of  the  Royal  Mar- 
riage Act,  12  Geo.  3,  c.  11,  and  thereby 
exposed  himself  to  penalties.  The  Com- 
mittee, however,  rejected  the  evidence, 
upon  the  ground,  that  in  order  to  make 
the  declaration  of  a  deceased  person  evi- 
dence, as  being  against  his  interest,  the 
interest  to  be  affected  must  ha  of  a  pe- 
cuniary nature;  and  Lord  Brougham, 
in  delivering  his  opinion,  p.  Ill,  stated, 
upon  the  authority  of  Mr.  Justice  Wil- 
liams, one  of  the  judges  then  present, 
and  who  had  at  the  bar  argued  the  case 
of  Higham  v.  Ridgway,  that  the  evidence 
was  received  in  that  case  "  on  the  ex- 
press and  specific  ground,  that  it  was  an 
entry  against  the  pecuniary  interest  of 
the  parly."  Lord  Campbell  also  observ- 
ed, m  giving  judgment,  p.  113: — "But 
as  to  the  point  o^  interest,  I  have  always 
understood  the  rule  to  be,  that  the  de- 
claration, to  be  admissible,  must  have 
been  one  which  was  contrary  to  the  in- 
terests of  the  party  making  it,  in  a  pecu- 
niary point  of  view  :  and  with  the  ex- 


ception of  Standen  v.  Standen,  (1  Peake, 
N.  P.  45),  I  do  nol  know  of  any  case 
which  appears  to  break  in  upon  that 
principle."  It  is  observable,  that  none 
of  the  noble  and  learned  lords  who  gave 
their  opinions  in  the  Sussex  Peerage 
Case,  referred  to  any  distinction  between 
oral  declarations  and  statements  re- 
duced to  writing ;  indeed  they  seem  to 
have  been  put  expressly  on  the  same 
footing  in  the  judgment  of  Lord  Camp- 
bell, so  that  although  the  decision  itself 
is  not  an  authority  against  the  existence 
of  such  a  distinction,  yet  the  judgments 
delivered  on  the  occasion  seem  to  fur- 
nish some  grounds  for  inferring  that 
none  such  would  have  been  supported. 
The  case  itself  must,  it  is  presumed,  be 
taken  to  have  ^decided,  that  a  r*iq7  -i 
declaration  can  only  be  receiv-  '•  -' 

able  in  evidence  as  being  against  the 
interest  of  the  party  making  it,  when 
that  interest  appears  to  he  of  a  pecu- 
niary nature ;  although,  as  observed  by 
the  Lord  Chancellor  and  Lord  Campbell, 
the  point  was  scarcely  raised  upon  the 
facts,  inasmuch  as  there  was  no  ground 
for  supposing  that  the  clergyman,  in 
making  the  alleged  declaration,  knew 
that  he  thereby  subjected  himself  to  any 
liability  whatever.] 


The  general  principle  derived  from  Higham  v.  Ridgway,  has  been  recog- 
nized by  dicta  in  several  American  cases : — Chase  v.  Smith,  5  Vermont, 
556 ;  Burton  v.  Scott,  3  Randolph,  399 ;  Pipher  and  another  v.  Lodge  and 
others,  16  Sergeant  &  Rawle,  214;  Smith  v.  Lane,  12  id.  80;  Addams  v. 
Seitzinger,  1  Watts  &  Sergeant,  243  :  but  in  Lessee  of  Cluggage  v.  Swan, 
4  Binney,  150,  where  receipts  of  a  public  officer  of  the  land  office  were 
denied  to  be  admissible,  it  seems  to  have  been  thought,  that  receipts  of  a 
private  person,  though  deceased,  were  not  evidence  in  a  suit  between  third 
parties.  Certainly  acknowledgments  or  receipts  of  a  third  person  are  not 
evidence  during  his  life.  Craig  v.  Craig,  5  Rawle,  91,  96 ;  Longenecker 
and  another  v.  Hyde,  6  Binney,  1;  Cutbush  v.  Gilbert,  4  Sergeant  & 
Rawle,  551 ;  English  v.  Hannah,  4  Watts,  424 ;  Inman  v.  Kutz,  10  id.  90. 
Sec  Williamson  v.  Doe,  7  Blackford,  12,  18 ;  Lowry  v.  Moss,  1  Strobhart, 
63. 

There  is  a  class  of  cases  which  have  sometimes  been  considered  as  recog- 
nizing this  principle,  though  in  fact  they  rest  on  a  wholly  different  one. 
They  are  cases  turning  upon  this  point ;  that  where  one  claims  compensa- 


290  S  M  I  T  H '  S    L  E  A  D  I  N  G    C  A  S  E  S. 

tion  for  payments  made  on  account  of  defendant,  for  which  defendant  was 
liable,  there,  the  acquittance  of  the  person  to  whom  the  liability  of  defendant 
was,  or  such  declaration  by  him  as  is  equivalent  thereto,  is  evidence  to 
entitle  the  plaintiff  to  recover.  The  ground  of  the  action  is,  that  the  plain- 
tiff has  discharged  for  the  defendant  a  liability  to  which  he  was  subject; 
the  receipt  or  admission  is  not  offered  as  evidence  of  anything,  but  as  a  fact 
or  act,  in  itself  operating  to  discharge  the  defendant :  just  as  a  judgment 
between  third  parties  is  evidence,  as  a  fact,  to  establish  all  its  legal  conse- 
quences. Thompson  v.  Stevens,  2  Nott  k  M'Cord,  493,  and  Holladay,  Ex- 
ecutor of  Littlepage  v.  Littlepage,  2  Munford,  316,  turn  wholly  upon  this 
principle ;  and  in  the  latter  case,  it  was  expressly  decided  that  the  admissi- 
bility did  not  arise  from  the  death  of  the  person  whose  declaration  was 
received.  Prather  v.  Johnson  et  al.,  3  Harris  &  Johnson,  487,  seems  to 
go  upon  the  same  principle  with  these  two  cases:  and  see  Sherman  v. 
Crosby,  11  Johnson,  70.  Receipts,  &c.,  in  making  up  the  accounts  of 
agents,  executors,  and  other  trustees,  seem  to  be  admitted  on  the  same 
ground.  See  Carroll,  Executor  of  Briscoe  v.  Tyler,  2  Harris  &  Gill,  54. 
In  this  connexion  the  reader  is  referred  to  the  case  of  Field  v.  Holland,  6 
Cranch,  8,  24,  where  the  admissibility  of  an  answer  in  chancery  is  grounded 
upon  some  principle  not  very  easy  to  ascertain. 

AVith  regard  to  the  principle  of  Searle  v.  Barrington,  it  was  decided  in 
Roseboom  v.  Billington,  17  Johnson,  182, — to  which  the  reader  is  referred 
as  containing  an  able  scrutiny  of  the  facts  and  principle  in  Searle  v.  Bar- 
rington,— that  an  indorsement  on  a  bond  or  note  made  by  the  obligee  or 
promisee,  without  the  privity  of  the  debtor,  cannot  be  admitted  as  evidence 
of  payment  in  favour  of  the  party  making  it,  unless  it  be  shown  that  it  was 
made  at  a  time  when  its  operation  would  be  against  the  interest  of  the  party 
making  it :  but  if  such  proof  be  given,  it  would  be  good  evidence  for  the 
consideration  of  the  jury;  here  there  was  no  evidence  of  the  time,  but  the 
date,  and  the  party  was  alive  at  the  time  of  suit  brought,  and  there  was  no 
other  evidence  of  payment  but  the  indorsement.  In  Connelly  et  al.  v. 
Pierson,  4  Gilman,  108,  110,  it  was  decided  that  an  indorsement  of  a  par- 
tial payment  on  a  note,  made  by  the  holder  without  the  privity  of  the 
maker,  is  not,  of  itself,  and  uncorroborated,  sufficient  evidence  of  payment 
to  repel  the  defence  created  by  the  Statute  of  Limitations.  And  the  same 
point  is  decided  in  Walker  &  Stone  v.  Wyckoff,  14  Alabama,  560 ;  Sorrell 
V.  Craig,  Adm'r,  15  Id.  790,  791.  In  Addams  v.  Seitzinger,  1  Watts  & 
Sergeant,  243,  the  principle  of  Searle  v.  Barrington,  was  viewed  with  favour 
by  Gibson,  C.  J. ;  and  it  was  decided  that  if  the  indorsement  on  a  note  be 
proved  to  have  been  made  before  the  statute  had  closed,  it  was  good  evi- 
dence :  in  this  case  the  party  making  it  had  died  before  the  limitation  of 
the  statute  had  expired.  But  unless  it  be  satisfactorily  shown  that  it  was 
thus  made  before  the  statutory  period  had  lapsed,  it  is  incompetent ;  Cre- 
mer's  Estate,  5  id.  331.  In  Tilghman  v.  Fisher,  9  Watts,  441,  it  was 
declared  that  an  indorsement  dated  within  twenty  years  of  the  date  of  the 
bond,  and  proved  to  have  been  made  when  dated,  was  admissible  to  repel 
presumption  of  payment.  As  to  the  presumption  of  the  time  afforded  by 
the  date,  see  Caldwell  v.  Gamble,  4  Watts,  292.  In  Gibson  v.  Peebles,  2 
M'Cord,  418,  it  was  decided  that  the  indorsement  should  go  to   the  jury, 
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who  would  judge  of  its  authenticity  and  fairness,  and  give  it  weight  accord- 
ingly- 

But  though  there  are  dicta  in  favour  of  the  point  of  Higham  v.  llidgway, 
it  is  believed  that  there  is  no  adjudged  case  in  the  United  States,  which 
establishes  it  as  a  principle,  that  admissions  or  entries  by  a  third  person 
against  his  interest  are  admissible  evidence  after  his  death.  There  are  two 
principles  relating  to  admissions  or  entries,  which  seem  to  be  established, 
and  to  be  reasonable  and  safe  ;  and  they  are  probably  comprehensive  enough 
to  dispense  with  the  introduction  of  so  unsatisfactory  and  undefined  a  rule, 
as  that  which  is  deduced  by  Mr.  Smith  from  Higham  and  liidgway.  One 
of  these  principles  respects  the  admissibility  of  entries  made  in  the  usual 
course  of  official  or  professional  business,  and  is  treated  in  the  note  to  Price 
V.  Torrington,  ante;  it  has  perhaps  received  a  more  extended  application 
in  the  American  than  in  the  English  books ;  and  the  case  of  The  Inhabi- 
tants of  Augusta  v.  The  Inhabitants  of  Windsor,  19  Maine,  1  Appleton, 
317,  and  the  remarks  of  Mr.  Justice  StoRY,  in  Nicholls  v.  Webb,  8  Wheaton, 
334,  render  it  probable  that  the  true  ground  of  the  admissibility  of  the  entry 
in  Higham  v.  Ridgway  is,  that  the  entry  was  made  in  the  usual  course  of 
business ;  (and  see  the  account  given  of  the  rule  to  the  same  effect  in 
Townsend  v.  Kerns  et  al.,  2  Watts,  180.)  The  other  principle  is  a  branch 
of  the  general  principle  discussed  in  the  note  to  Bauerman  v.  Radenius, 
(infra,)  that  wherever  the  act  of  a  man,  transferring  or  barring  an  interest, 
is  competent  evidence,  his  admission  or  entry,  made  at  such  time,  that  the 
interest  is  transferred  or  barred,  is  evidence  because  it  partakes  of  the  nature 
of  an  act,  and  tends,  proprio  vigore,  to  the  same  operation  or  effect.  It  is 
necessary,  for  example,  to  prove  that  rent  was  paid  at  a  certain  time,  to  a 
certain  person  or  his  agent,  or  that  money  was  paid  by  one  parish  to  another, 
or  that  repairs  done  to  a  house  were  paid  by  a  particular  person.  Here,  the 
thing  to  be  proved,  is,  the  act  or  transaction  of  payment  or  discharge ; 
which,  indeed,  strictly  speaking,  is  matter  of  law, — a  legal  effect  flowing 
from  certain  acts  done  with  certain  intentions.  All  such  acts  and  admis- 
sions of  the  payor  as  tend  by  their  inherent  operation  to  discharge  the  deb- 
tor, are  admissible ;  not  so  much  as  being  evidence  of  any  thing,  as  being 
the  transaction  itself,  or  a  part  of  it.  Notwithstanding  the  case  of  Doe  v. 
Vowles,  it  seems  hardly  to  be  doubtful,  that  on  a  question  of  payment,  the 
receipt  of  a  deceased  payee,  proved  to  have  passed  to  the  payor,  would  be 
competent;  and  it  may  well  be  referred  to  this  principle.  An  admission  of 
indebtedness,  also,  may  be  evidence  of  the  fact  for  a  similar  reason,  as  in 
Peace  v.  Jenkins,  10  Iredell,  355.  Entries  in  books,  if  made  in  the  presence 
of  the  debtor,  or  if  the  books  be  of  a  public  and  record  nature,  might  be  rea- 
sonably referred  to  the  same  principle ;  but  may  be  more  naturally  included 
under  the  principle  of  entries  made  in  the  regular  course  of  business.  By 
the  operation  of  these  two  principles,  it  is  believed  the  rule  deduced  from 
Higham  v.  llidgway  might  be  dispensed  with. 

There  are  two  cases  in  Massachusetts  which  seem  to  be  inconsistent  with 
the  principle  deducted  by  Mr.  Smith  from  Higham  v.  llidgway.  In  Fram- 
ingham  Manufacturing  Company  v.  Barnard,  2  Pickering,  532,  which  was 
assumpsit  against  the  defendant  as  agent  and  receiver,  the  latter  offered  in 
evidence  the  letters  of  one  King,  deceased,  to  whom  he  had  sent  the  goods 
and  who  had  sold  them,  to  prove  that  the  defendant  had  used  due  diligence 
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to  collect  the  proceeds  of  the  sale  and  for  other  purposes;  and  one  ground 
relied  on  for  receiving  them  was,  that  they  conkiined  an  admission,  against 
King's  interest,  of  his  own  liability.  Now  taking  it,  as  was  alleged  to  be 
the  fact,  and  as  from  the  nature  of  the  case  almost  must  have  been  so,  that 
these  writings,  or  some  of  them,  were  admissions  that  would  have  been  evi- 
dence against  King,  in  a  suit  by  the  defendant  founded  upon  the  sale,  the 
case  seems  to  come  within  the  rule  deduced  from  Iligham  v.  Ridgway ;  for 
the  admission  against  interest,  in  the  latter,  was  not  more  independent  and 
separate  from  the  clause  used  as  evidence,  than  the  admissions  of  a  sale  and 
liability  here,  would  reasonably  be  from  the  matter  which  would  be  evidence 
of  due  diligence  in  the  defendant :  and  it  would  therefore  seem  that  the 
rule  derived  from  Higham  v.  Ridgway,  could  not  have  been  admitted  by 
the  court,  and  yet  the  letters  rejected,  except  upon  some  particular  inquiry 
into  the  contents  of  the  letters,  and  some  nice  distinctions  founded  thereon  : 
the  court,  however,  per  Parker,  C.  J.,  decided  the  letters  to  be  wholly 
inadmissible.  He  said,  that  the  cases  relied  on  as  authority  for  receiving 
them,  were  a  class  by  themselves.  "  The  entry  in  a  book  kept  by  a  steward, 
of  money  received  by  him  as  rent  of  an  estate,  the  steward  being  dead,  is 
admitted  to  be  competent  evidence  of  the  payment  of  rent,  in  a  controversy 
about  land ;  and  why?  because  such  an  entry  charges  the  steward  with  the 
amount  so  appearing  to  be  paid.  It  was  therefore  against  his  interest  when 
made,  and  is  evidence  of  the  fact,  he  being  dead,  as  strong  as  his  declara- 
tion under  oath,  were  he  living.  Barry  v.  Bebbington,  4  T.  R.  514.  The 
case  of  Stead  v.  Heaton,  ibid.  669,  was  decided  upon  the  same  principle,  a 
receipt  of  money  in  the  parish  officers'  book,  being  admitted  as  proof  of  pay- 
ment by  another  parish,  because  it  charged  the  officers  making  the  entry,  to 
their  own  parish,  with  the  amount,  and  also  because  it  was  according  to  the 
custom  of  the  parish.  The  other  cases  cited  are  of  a  similar  import,  and 
they  seem  to  have  established  an  exception  to  the  general  rule,  which 
requires  testimony  under  oath,  only  in  the  case  where  a  person  who  is  dead, 
did,  in  his  lifetime,  by  his  entry  on  his  book,  charge  himself  with  the 
receipt  of  money,  for  which,  by  the  very  act,  he  becomes  accountable  to 
some  other  person.  The  case  of  verbal  declarations,  or  of  letters,  is  totally 
different,  the  first  being  easily  misapprehended  and  misrepresented,  and  the 
second  being  too  easily  fabricated,  to  make  them  safe  sources  of  evidence. 
The  entries  in  books  come  very  near  to  facts  proving  themselves,  in  the 
nature  of  records,  and  when  they  go  to  charge  the  party  making  them,  at  a 
time  when  there  could  be  no  view  to  any  use  of  them,  to  prove  a  title,  they 
deserve  much  credit."  From  this  case  no  very  precise  rule  is  derivable  : 
both  the  principles  mentioned  in  the  preceding  paragraph  seem  to  have 
been  in  the  mind  of  this  eminent  judge,  as  grounds  on  which  the  decided 
cases  might  be  sustained;  one  of  them,  when  he  distinguishes  books  from 
letters  and  oral  declarations ;  the  other  where  he  says  that  in  the  cases  of 
the  steward  and  parish  officers,  the  books  came  very  near  "  to  facts  prov- 
ing themselves,  in  the  nature  of  records,"  and  that  the  person  making  the 
entry,  "  by  the  very  act  becomes  accountable  to  some  other  person ;"  for 
it  is  only  so  far  as  the  entry  operates  to  discharge  the  debtor,  that  it  operates 
to  charge  the  person  in  relation  to  his  principal.  In  Lawrence  v.  Kimball, 
1  Metcalf,  524,  in  a  question  between  a  tax-payer  and  a  collector,  the  for- 
mer offered  to  prove  that  the  taxes  had  been  paid  to  a  deceased  collector,  by 
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oral  declarations  made  by  the  deceased  at  various  times  in  conversation  with 
different  persons,  not  admissions  made  to  the  payer  :  the  court  said,  that  it 
uad  been  argued  that  these  admissions  were  evidence  on  the  authority  of 
Higham  v.  Eidgway,  as  they  tended  to  render  him  liable  to  the  town  for 
so  much  money  collected :  "  But  we  think  this  has  been  confined  wholly  to 
the  case  of  entries  made  in  books,  or  other  receipts,  documents  or  written 
memoranda,  made  by  a  person  deceased,  in  a  matter  contrary  to  his  interest 
at  the  time,  and  which  went  to  charge  him  with  some  debt  or  duty.  This 
distinction  was  taken  and  relied  on,  and  made  the  ground  of  decision  in 
Farmingham  Manufacturing  Co.  v.  Barnard.  It  was  founded  mainly  on 
the  consideration  of  the  clearness  and  certainty  of  such  written  memoranda, 
made  by  a  party  against  his  interest,  in  contradistinction  to  the  looseness 
and  uncertainty  of  verbal  statements,  or  even  letters.  We  think,  upon  a 
view  of  the  authorities,  that  the  evidence  was  not  admissible  on  that  ground. 
It  was  evidence  of  the  statements  of  the  collector,  not  in  writing,  made  to 
third  persons,  in  the  course  of  casual  conversation,  and  not  in  the  exercise 
of  his  authority  as  collector."  Here,  too,  we  find  the  court  apparently 
recognising  the  same  two  principles  above  noted — of  the  admissibility  of 
memoranda  made  in  some  regular  routine  of  business,  and  admissions  made 
to  the  party  in  the  exorcise  of  ofiicial  authority,  and,  therefore,  operating 
proprio  vigoro  to  discharge  the  debt. 

Perhaps,  the  true  principle  decided  in  Higham  v.  Ridgway,  and  recog- 
nized in  these  cases,  is,  that  entries  in  the  regular  course  of  the  person's 
private  business,  and  against  his  interest,  are  evidence  after  his  death;  the 
principle  of  Doe  v.  Turford,  being  confined  to  entries  made  in  the  course 
of  official  duty.  But  the  American  cases,  generally,  appear  to  have  melted 
these  two  into  one,  and  to  have  settled  the  very  reasonable  and  useful  rule, 
that  all  entries  made  in  the  regular  course  of  business,  private  or  public,  are 
admissible  though  not  against  interest.  And  though  the  circumstance  that  ad 
entry  in  the  regular  course  of  business,  is  against  interst,  will  undoubtedly 
add  to  its  credibility  ;  yet  it  cannot  be  considered  as  settled  in  our  law,  that 
the  mere  circumstance  of  an  entry  or  declaration  being  against  a  person's 
interest,  renders  it  evidence  of  the  fact  between  third  persons,  after  his 
death.  A  dictum  in  the  recent  case  of  Watts,  Administrator,  v.  Howard, 
Administrator,  7  Metcalf,  478,  481,  fully  sustains  the  views  here  expressed. 
"  In  regard  to  such  memoranda,"  says  Shaw,  C.  J.,  "  made  by  deceased 
persons,  in  the  relation  of  stewards  and  agents,  where  entries  of  the  pay- 
ment of  moneys  will  tend  to  charge  them  with  a  debt,  and  so  are  con- 
trary to  their  own  interest,  the  rule  seems  to  be  that  they  must  have 
been  made  by  such  deceased  persons,  in  the  usual  and  ordinary  course  of 
their  business,  in  relation  to  acts  coming  within  the  scope  of  their  authority 
and  duty."     See,  also,  Abel  v.  Fitch,  20  Connecticut,  90,  96. 

It  must  be  admitted,  however,  that  the  recent  case  of  the  Union  Canal 
Company  v.  Lloyd  et  al.,  4  Watts  &  Sergeant,  394,  399,  comes  near  to 
being  an  authority  in  favour  of  the  rule,  that  declarations  against  interest 
are  evidence  after  the  person's  death.  But  it  can  hardly  be  deemed  a  full 
authority,  for  there  was  another  reason  stated  by  the  learned  judge  upon 
which  the  evidence  might  have  been  admissible. 

H.  B.  W. 
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It' the  seller  of  goods,  knowing  at  the  time  that  the  buyer,  though  dealing  with  him 
in  his  own  name,  is  in  truth  the  agent  of  another,  elect  to  give  the  credit  to  such 
agent,  he  cannot  afterwards  recover  the  value  against  the  known  principal ;  but 
if  the  principal  be  not  known,  at  the  time  of  the  purchase  made  by  the  agent,  it 
seems  that  when  discovered,  the  principal  or  agent  may  be  sued,  at  the  election 
of  the  seller ;  unless  where,  by  the  usage  of  trade,  the  credit  is  understood  to 
be  confined  to  the  agent  so  dealing:  as  particularly  in  the  case  of  principals 
residing  abroad. 

This  was  an  action  for  goods  sold,  and  upon  the  common  money  counts. 
At  the  trial  before  Lord  EUenborough,  C.  J.,  at  the  London  Sittings  after 
last  Trinity  Term,  the  following  facts   appeared.      The  defendant  was  a 
Spanish  merchant,   and   a  director  of    the   Philipine   trading  company  at 
Madrid,  with  which  he  was  engaged  in  adventures  to  a  large  amount.     In 
January,  1810,  being  then  in  London,  he  employed  Messrs.  Larrazabal  and 
Co.  of  London,  merchants,  to  purchase  for  him  various  assortments  of  goods 
for  the  foreign  market,  for  which  they  were  to  charge  a  commission  of  two 
per  cent.     Larrazabal  and  Co.  accordingly  applied  to  the  plaintiffs,  request- 
ing them  to  send  to  their  counting-house  an  assortment  of    silk  hose,  with 
their  terms  and  prices.       Patcrson,  jun.  waited  on   them  at  the  time  and 
place  appointed,  with  the  patterns,  terras,  and  prices  :  at  which  time  the 
defendant  was  present  at  the  counting-house,  and  the  samples  were  handed 
over  to  him.     He  inspected  them,  and  selected  such  articles  as  he  required; 
and  the  terms  and  prices  were  also  shown  to  him  and  left  there.     On  the 
*iQQT  *^^^  of  January  the  plaintiffs  received  from  Larrazabal  and  Co.  an 
L         -'  order  in  writing  for  574  dozen  of  silk  hose,  to  be  ready  in  town  on 
or  before  the  20th  of  February  next ;  the  payment  as  agreed  upon :  (Signed) 
Larrazabal,  Menojo,  and  Trotiaga :  and  shortly  after  another  order  for  150 
dozen  more,  with  the  like  signature.     Both  these  orders  were  given  by 
Larrazabal  and  Co.,  for  the  use  of  and  in  execution  of  the  orders  received  by 
them  from  the  defendant.    The  goods  were  sold  by  the  plaintiffs  on  the  credit 
of  Larrazabal  and  Co.,  the  invoices  were  made  out  in  their  names  and  sent  to 
them,  and  Larrazabal  debited  the  defendant  with  the  amount.     Soon  after, 
and  before  the  credit  had  expired,  Larrazabal  and  Co.  became  insolvent ; 
and  thereupon  the  plaintiffs  demanded  payment  of  the  defendant ;  which 
being  refused,  the  present  action  was  brought.     Lord  EUenborough,  C.  J., 
being  of  opinion,  upon  these  facts,  that  the  plaintiffs  had  dealt  with  Larra- 
zabal and  Co.  upon  their  sole  and  individual  credit,  knowing  that  the  pur- 
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chases  they  made  were  oa  account  of  the  defendant,  directed  a  nonsuit.  In 
the  following  term  it  was  moved  to  set  aside  the  nonsuit,  on  the  ground  of 
assimilating  this  case  of  a  dormant  principal  to  that  of  a  dormant  partner, 
where,  though  the  party  furnishing  goods  to  the  ostensible  partners  intended 
at  the  time  to  give  credit  only  to  them,  yet  he  may  afterwards  pursue  his 
remedy  against  the  dormant  partner,  when  discovered.  A  rule  nisi  having 
been  granted : — 

The  Attorney- General.,  Marryatt,  and  Littledale,  now  showed  cause 
against  it,  and  observed  upon  the  facts  of  the  case,  that  the  defendant,  a 
foreigner,  not  wishing  to  pledge  his  credit  in  a  British  market,  employed 
Larrazabal  and  Co.  to  make  purchases  for  him  on  their  own  account,  to 
whom  he  was  to  be  answerable  for  the  purchases  so  made.  The  plaintiifs 
dealt  with  Larrazabal  and  Co.  as  purchasers,  and  gave  them  credit  for  the 
goods,  being  aware  at  the  time  that  they  were  purchased  by  Larrazabal  and 
Co.  on  account  of  the  defendant.  If  the  defendant  were  to  be  held  liable 
for  the  goods  to  these  plaintiiFs,  he  will  have  to  pay  twice  for  them  ;  being 
clearly  liable  to  Larrazabal  and  Co.  [Lord  Ellenhorough,  C.  J.  I  have 
had  instances  perpetually  before  me,  where  the  foreign  trader,  not  choosing 
to  make  himself  liable,  has  gone  with  his  agent  to  the  tradesman,  |-j,.-)aa-i 
and  *bought  goods  in  the  agent's  name.  I  do  not  find  any  case  L  ~  J 
which  decides  that  where  a  person  sells  goods  to  an  agent,  with  a  knowledge 
of  his  principal  at  the  time,  and  gives  credit  to  an  agent,  he  can  recover 
against  the  principal. —  Garrow,  for  the  plaintiffs,  observed,  that  the  whole 
of  the  argument  on  behalf  of  the  plaintiffs  was.  that  the  defendant  was  not 
known  to  the  plaintiffs,  at  the  time  of  the  sale,  to  be  the  principal.]  The 
facts  show  the  contrary.  The  defendant,  it  appears,  was  present  at  the 
time,  and  pointed  out  to  the  plaintiffs  the  different  articles  which  he  re- 
quired, and  selected  them  from  the  patterns.  The  only  ground,  therefore, 
for  holding  the  defendant  liable  is  that  the  goods  ultimately  came  to  his 
hands.  But  if  this  were  enough,  every  foreign  colonist  who  consigns  his 
produce  to  his  correspondent  in  this  country,  and  receives  in  return  from 
the  merchant  here  a  cargo  purchased  in  the  British  market,  would  be  liable 
to  the  various  dealers  of  whom  the  articles  composing  such  cargo  were  pur- 
chased. But  it  has  never  been  attempted  to  charge  the  West  India  planter 
in  these  cases :  the  reason  of  which  is  that,  as  between  him  and  the  dealers, 
it  is  understood  that  the  merchant  here  purchases  on  his  own  account. 
There  is  no  custom  here  to  control  that  particular  branch  of  trade,  except 
what  arises  out  of  the  understanding  of  the  parties :  where  the  dealings, 
therefore,  are  similar,  the  understanding  must  be  the  same.  Hero  the 
defendant  stands  precisely  in  the  same  situation  as  the  West  India  planter. 
He  who  employs  another  to  purchase  for  him,  may  indeed  be  liable,  although 
the  seller  gave  him  no  credit,  if  it  shall  turn  out  that  he  is  the  actual  pur- 
chaser ;  but  there  is  nothing  in  this  transaction,  or  in  the  nature  of  Larra- 
zabal's  employment,  to  show  that  the  defendant  was  the  purchaser  from  the 
plaintiffs :  on  the  contrary,  the  engagement  between  them  was  made  with 
the  expi'ess  view  of  exempting  him  from  all  such  liability;  and  the  plain- 
tiffs, by  their  mode  of  dealing,  have  shown  that  they  so  understood  it,  and 
cannot  therefore  now  resort  to  him.  [Lord  EUenhorough,  C.  J.  The  case 
in  which  I  remember  that  the  liability  of  a  principal  was  carried  furthest, 
was  Powel  v.  Nelson,  upon  the  AYesteru  circuit,  of  which  Mr.  Justice  Law- 
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rence  had  a  MS.  note.     There,  a  factor  made  purchases  for  his  principal, 
who  made  payments  to  him  on  account.    Afterwards,  the  factor  was  pressed 

^^-)„.-.  for  payment  *by  a  letter,  which  came  to  the  hands  of  the  principal, 
L  *■  J  who  transmitted  it  to  the  factor,  and,  with  a  knowledge  of  the  fact, 
paid  him  the  residue.  It  was  held  by  Lord  Mansfield,  C.  J.,  that  the  prin- 
cipal was  liable  over  to  the  sellers  for  the  money  he  had  so  paid  to  his 
factor  after  notice.  The  Attorney-General  said  he  believed  that  the  case 
went  farther,  and  that  the  principal  there  was  held  liable  to  the  whole 
amount  of  the  purchases. — Le  Blanc,  J.  I  should  think  not :  the  case 
can  hardly  be  supported  to  that  extent.]  If  the  seller  be  at  liberty  to  follow 
every  person  into  whose  hands  the  goods  may  have  come,  it  will  create  end- 
less confusion.  A  broker  may  have  purchased  on  account  of  several  princi- 
pals, and  may  have  received  from  each  of  them  payments  on  the  general 
account,  or  may  have  made  such  payments  to  the  seller :  in  these  cases  how 
could  ihe  seller  apportion  such  payments,  so  as  to  charge  each  person  with 
his  proportional  residue  ?  There  are  many  instances  where  the  principal  is 
not  liable,  as  in  building  contracts )  and  yet  the  work  done  and  materials 
found  are  for  the  principal  only. — [Lord  Ellenborough  mentioned  a  late 
case  of  Bramah  v.  Lord  Abingdon,  where  the  defendant  had  contracted 
with  a  surveyor,  who  ordered  goods  from  the  plaintiff  for  the  use  of  the 
defendant's  house;  and  yet  he  was  held  not  liable.]  In  the  present  case  it 
appears  further,  that  the  plaintiff  has  made  his  election  to  charge  Larrazabal 
and  Co.  by  delivering  the  invoices  to  and  debiting  them  with  the  price ; 
after  which  they  cannot  resort  to  the  defendant.  There  may  be  a  shifting 
liability  from  the  broker  to  the  principal,  when  the  latter  is  disclosed;  but 
if  once  the  election  be  made,  that  liability  ceases;  far  the  plaintiffs  cannot 
have  two  concurrent  debtors. 

Garrow,  Park,  and  Richardson,  contra.  There  is  no  circumstance  in 
this  case  to  show  that  the  plaintiffs  knew,  at  the  time  of  the  sale,  that  the 
defendant  was  the  principal,  except  that  of  his  happening  to  be  at  the  count- 
ing-house where  the  goods  were  selected.  So  far  from  knowing  him  to  be 
the  principal,  it  does  not  appear  that  they  knew  him  even  by  name.  The 
circumstance  of  their  making  out  the  bills  of  parcels  to  Larrazabal  and  Co. 
carries  the  case  no  further  :  for  that  was  done  at  a  time  when  they  were 

^  ignorant  of  the  defendant's  liability;  which  is  an  answer  also  to  *the 

L  ~  "-I  argument  derived  from  the  supposed  election  of  the  plaintiffs  to 
resort  to  Larrazabal  and  Co.  only;  it  being  impossible  for  them  to  have 
made  any  such  election  until  they  knew  the  parties  between  whom  they 
might  elect.  It  is  therefore  the  common  case  of  a  broker  who  has  made  pur- 
chases for  his  principal  without  mentioning  his  name,  in  which  the  principal 
has  always  been  held  liable;  as  in  Waring  v.  Favenck,(a)  and  Kymer  v. 
Suwercropp.(/j)  In  llailton  v.  Hodgson, (^c)  London  Sittings  after  Trinity 
Terra,  1804,  and  Peele  v.  Hodgson,  at  the  Sittings  after  Michaelmas  Term, 
1804,  where  the  defendant  bought  goods  of  the  plaintiffs  in  the  name  and 
upon  the  credit  of  Smith  and  Co. ;  but  those  purchases  were  made  in  reality 
on  his  own  account ;  he  was  held  to  be  liable.     Mansfield,  C.  J.,  said,  Sup- 

(a)  1  Campb.  N.  P.  Cas.  85.  (J)  Ibid.  107. 

(c)  These  cases  were  mentioned  on  moving-  for  the  rule;  they  will  be  found  post,  p. 
207  in  nota. 
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pose  a  principal  authorises  a  factor  to  sell  goods,  and  he  sells  them  in  his 
own  name,  the  principal  may  call  on  the  vendee  for  payment.  Suppose  the 
defendant  had  not  been  known  to  be  the  buyer,  he  would  still  have  been 
liable :  Smith  and  Co.  would  only  have  been  nominal  buyers.  So  in  Scrim- 
shire  V.  Alderton,((7)  even  where  a  factor  sold  on  a  del  credere  commission, 
the  vendee  was  held  liable  to  the  owner  of  the  goods  after  notice  given  not 
to  pay  the  factor.  This  is  not  like  the  case  put  of  a  foreign  principal  resid- 
ing abroad ;  for  the  defendant  was  resident  here,  and  establishing  a  house  of 
trade.  Neither  can  it  be  compared  with  that  of  a  person  engaging  with  a 
surveyor  in  a  building  contract;  because  there  the  persons  employed  under 
the  surveyor  have  notice  by  the  course  of  the  trade  that  they  are  dealing 
with  him  only.  Here,  if  the  defendant  had  wished  to  exempt  himself  from 
the  ordinary  liability,  he  should  have  given  notice  to  the  sellers  that  they 
were  to  look  to  Larrazabal  and  Co.  only.  No  confusion  will  arise  from 
holding  the  defendant  liable,  because  the  goods  here  were  bought  wholly  on 
his  account,  and  not,  as  in  the  case  supposed,  on  the  account  of  several 
principals. 

Lord  Ellenhoroiujh,  C.  J. — The  court  have  not  the  least  doubt  that  if  it 
distinctly  appeared  that  the  defendant  was  the  person  for  whose  use  and  on 
whose  account  the  goods  were  bought,  and  that  the  plaintiffs  knew  that 
fact  at  the  time  of  the  sale,  there  would  not  be  the  least  pretence  for  charg- 
ing the  defendant  in  this  action.  But  the  doubt  is,  *whether  that  r^onon 
does  sufficiently  appear  by  the  evidence.  It  appears  that  the  defend-  L  J 
ant  was  present  at  the  counting-house  of  Larrazabal,  where  one  of  the  plain- 
tiffs had  come  by  appointment,  and  in  his  presence  inspected  and  selected 
such  of  the  articles  as  he  required ;  and  the  goods  were  afterwards  ordered 
by  Larrazabal  and  Co.,  credit  given  to  them,  and  the  invoices  made  out  in 
their  name,  and  sent  to  them.  The  question  is,  whether  all  this  was  done 
with  a  knowledge  of  the  defendant  being  the  principal  ?  The  law  has  been 
settled  by  a  variety  of  cases,  that  an  unknown  principal,  when  discovered, 
is  liable  on  the  contracts  which  his  agent  makes  for  him ;  but  that  must  be 
taken  with  some  qualification,  and  a  party  may  preclude  himself  from  reco- 
vering over  against  the  principal,  by  knowingly  making  the  agent  his  debtor. 
It  certainly  appeared  to  me  at  the  trial  that  the  plaintiffs  knew  of  the  de- 
fendant being  the  principal,  and  had  elected  to  take  Larrazabal  and  Co.  as 
their  debtors,  or  I  should  not  have  nonsuited  the  plaintiffs ;  but  as  there 
may  perhaps  be  a  doubt  upon  the  evidence,  whether  the  plaintiffs  had  a  per- 
feet  knowledge  of  that  fact,  it  may  be  as  well  to  have  it  reconsidered. 

Grose,  J. — I  think  that  the  plaintiffs  in  this  case  might  have  elected 
whom  they  would  have  for  their  debtor :  and  here  they  seem  to  have  made 
their  election.  That,  however,  is  the  only  doubt  which  is  fit  to  be  consi- 
dered. 

Le  Blanc,  J. — It  will  be  material  to  have  the  facts  inquired  into  more 
fully,  in  order  to  ascertain  whether  the  tradesmen  sold  to  the  agents  with  a 
knowledge  of  the  party  for  whom  they  were  buying;  or  whether,  without 
such  knowledge,  they  chose  to  give  credit  to  the  agents,  whether  buying  for 

(a!)  aSlra.  1182. 

Vol.  ii._20 
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another  or  for  tliemselvcs.  Many  of  the  cases  may,  perhaps,  be  found  dis- 
tinguishable from  this  by  their  not  falling  precisely  within  the  doctrine 
applicable  to  principal  and  broker;  and  it  may  be  necessary  to  consider,  in 
the  present  case,  whether  any  distinction  can  be  made  between  a  home  and 
a  foreign  principal. 

Bayley,  J. — There  may  be  a  particular  course  of  dealing  with  respect  to 
trade  in  favour  of  a  foreign  principal,  that  he  shall  not  be  liable  in  cases 
where  a  home  principal  would  be  liable  :  that  would  be  a  question  for  the 
r*9ni"l  J^^y*  ■'-  ^^^'®  generally  understood  that  the  seller  may  look  to  the 
L  -^  *principal  when  he  discovers  him,  unless  he  has  abandoned  his  right 
to  resort  to  him.  I  agree  that  where  the  seller  knows  the  principal  at  the 
time,  and  yet  elects  to  give  credit  to  the  agent,  he  must  be  taken  to  "have 
abandoned  such  right,  and  cannot,  therefore,  afterwards  charge  the  princi- 
pal. I  think  it  should  be  reconsidered  in  this  ease  whether  the  plaintiffs 
did  so. 

Rule  absolute. 


"  The  two  cases  of  Addison  v.  Gandasequi,  and  Thomson  v.  Davenport, 
are  so  nearly/  connected  toitli  that  of  Paterson  v.  Gandasequi,  that  it  has 
been  thoxight  better  to  lay  them  before  the  reader  as  a  Supjolement  to  it,  than 
to  attempt  any  abridgment  of  them  in  the  note  ichich  fulloivs." 


P^205]    ^ADDISON    v.    GANDASEQUI. 


TRINITY.— 52  G.  3,  in  C.  P. 

[reported  4  TAUNT.  573.] 


A.,  a  merchant,  purchases  goods  of  B.,  for  the  use  of  C,  who  is  present,  and  selects 
the  goods,  and  stipulates  with  B.,  the  price  and  other  terms  of  the  purchase.  A. 
credits  B.  with  the  amount,  and  debits  C.  with  the  amount  and  a  commission. 
B.  debits  A.  in  his  books  and  invoices,  B.  cannot  recover  the  price  of  the  goods 
against  C 
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Tins  was  an  action  for  goods  sold  and  delivered,  and  was  tried  before 
Mansfield,  C.  J.,  and  a  special  jury,  at  the  sittings  at  Guildhall,  after  Mi- 
chaelmas Terra,  1811,  when  it  appeared  that  the  defendant  was  a  member 
of  a  Spanish  trading  corporation,  called  the  Philippine  Company,  and  was 
a  director  of  that  company,  and  had  come  over  to  England  to  select  a  large 
assortment  of  goods  destined  for  Lima.  Larrazabal,  Menojo,  and  Trotiaga, 
a  house  established  in  London,  assisted  him  in  providing  the  goods,  and  they 
having  applied  to  the  plaintiiF,  with  whom  they  had  previous  dealings  for 
twenty  years,  the  plaintiiF  went  by  appointment  to  the  house  of  Larrazabal 
and  Co.,  in  the  City,  with  patterns  of  goods  :  he  found  the  defendant  there, 
who  examined  various  patterns,  cheapened  the  prices,  mentioned  the  market 
for  which  they  were  intended,  told  the  plaintiff  he  should  charge  the  long 
price,  and  he,  the  defendant,  would  himself  receive  the  bounty  on  exporta- 
tion, and  stipulated  for  fifteen  months'  credit;  he  took  the  goods  home  to 
his  house  in  Clarges-street,  and  kept  them  a  week  to  examine,  and  a  clerk 
from  the  plaintiflf's  house  frequently  attended  on  him  there  to  show  and 
explain  the  patterns.  The  plaintiff  received  a  written  order  from  Larraza- 
bal and  Co.,  for  a  quantity  of  these  goods;  after  which,  the  defend- 


ant ^required  of  the  plaintifi"  an  abatement  of  6/.  per  cent,  on  the 


[*20G] 


prices  of  them,  which  the  plaintifi"  refused  to  make,  and  the  parties  were 
about  to  terminate  the  treaty :  but  at  length  the  defendant  agreed  to  give 
the  whole  price  required,  and  told  the  plaintifi"  he  might  proceed  to  execute 
the  order.  The  plaintiff  and  his  clerks  repeatedly  had  other  meetings  with 
the  defendant,  and  several  other  parcels  of  goods  were  ordered  by  Larraza- 
bal and  Co.,  which  had  been  selected  by  the  defendant  at  those  meetings. 
Larrazabal  and  Co.  referred  the  plaintiff  to  the  defendant  for  instructions  as 
to  the  mode  in  which  the  goods  were  to  be  packed  for  exportation,  and  the 
defendant  gave  those  instructions.  The  invoices  were  all  made  out  by  the 
plaintiff  to  Larrazabal  and  Co.,  and  they  were  debited  in  the  plaintiff's 
books  for  the  amount  of  the  long  price.  Larrazabal  and  Co.,  in  their  books, 
debited  the  defendant  with  the  amount  of  the  invoices,  and  also  with  a  com- 
mission for  purchasing  them,  of  11.  per  cent,  on  the  amount,  which  was  their 
ordinary  mode  of  dealing  with  the  defendant,  and  they  credited  the  plaintiff" 
with  the  amount  of  the  invoices.  Upon  an  occasion  subsequent  to  these 
sales,  Larrazabal  and  Co.  having  applied  to  purchase  some  goods  of  the 
plaintiff,  the  plaintiff  said  he  thought  he  had  for  that  time  extended  his 
credit  far  enough  to  Larrazabal  and  Co.,  and  declined  furnishing  the  goods. 
Larrazabal  and  Co.  gave  the  orders  for  packing  and  shipping  the  goods,  and 
in  their  own  names;  but  in  pursuance  of  instructions  given  by  the  defend- 
ant, chartered  a  vessel  to  Lima,  in  which  these  goods  were  conveyed,  and 
instructed  the  master  not  to  part  with  the  return  cargo  until  payment  of  the 
freight  and  amount  of  Larrazabal's  demand  on  the  defendant.  The  master 
did  not  deliver  the  return  cargo  but  in  consequence  of  instructions  from 
Larrazabal  and  Co.,  after  a  sum  of  72,000?.  had  been  deposited  by  the 
defendant  for  their  security.  One  of  the  partners  in  their  house,  which  had 
become  bankrupt,  being  examined,  stated,  that  the  house  purchased  these 
goods  of  the  plaintiff"  on  their  own  credit  and  account,  as  they  would  any 
other  goods  for  which  they  had  occasion  in  their  trade,  and  Larrazabal  and 
Co.  had  insured  their  goods  in  their  own  names,  for  which  they  had  a  fur- 
ther commission  of  a  half  per  cent.     The  plaintiff"  contended  that  though 
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tlie  credit  was  given  to  Larrazabal  and  Co.,  yet  tbat  as  the  defendant  had 
r*Q0'^1  ^^'^  goods,  he  was  liable  *to  pay  for  them;  and  that  this  was  only 
L  -'  the  common  case  of  a  broker  buying  for  his  principal :  the  principal, 
when  disclosed,  is  liable.  Mansfield,  C  J.,  left  it  to  the  jury  whether  Lar- 
razabal did  act  as  broker  or  not,  and  observed  that  as  the  defendant  saw  and 
handled  the  patterns,  and  was  seen  in  the  business,  if  he  had  been  the  pur- 
chaser, most  probably  the  credit  would  have  been  immediately  given  to  him; 
the  jury,  under  these  circumstances,  being  of  opinion  that  the  goods  were 
sold  to  Larrazabal  as  principal,  found  a  verdict  for  the  defendant. 

Best,  Serjt.,  for  the  plaintiif,  in  pursuance  of  liberty  reserved  at  the  trial, 
obtained,  in  last  Hilary  term,  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff : 
he  cited  the  cases  of  llailton  v.  Hodgson,  and  Peele  v.  Hodgson. (a) 

Shepherd,  Serjt.,  in  Easter  term  last,  showed  cause  against  the  rule,  con- 
tending, in  the  first  place,  that  the  rule  could  not  be  made  absolute  in  the 
shape  in  which  it  was  moved ;  for  though  the  court  should  think  the  defen- 
dant was  not  entitled  to  a  verdict,  it  was  not  clear  the  plaintiff  was;  and  the 
rule,  if  any,  should  be  for  a  new  trial.  He  further  contended  that  the  effect 
r*'^nm  ^^  *^^  evidence  was,  that  Larrazabal  *was  not  the  agent  of  the  de- 
*-  "  J  fendant  in  the  affairs,  but  was  in  fact  the  principal  to  whom  the 
credit  was  given,  for  that  otherwise  the  defendant  could  never  have  obtained 
the  goods ;  for  no  one  would  have  given  credit  to  a  person  unknown,  and 
from  whom  creditors  would  have  no  means  of  compelling  payment  but  by 
arrest.     And  he  relied  on  the  fact  that  the  plaintiff,  being  applied  to  for 

(o)  Railton  v.  Hodgson,  and  Peele  v.  Hodgson. — These  cases  are  not  reported,  but,  by 
the  brief  and  notes  ot  the  counsel  for  one  of  the  parties,  they  appeared  to  be  to  the  follow- 
ing cff'ccl.  The  former  was  tried  at  the  sittings  after  Trinity  term,  1804,  and  the  latter 
at  the  sittings  after  Michaelmas  term,  1804,  before  Mansfield,  C.  J.  The  facts  were,  that 
the  defendant,  Hodgson,  had  formerly  been  a  clerk  with  Smith,  Lindsay,  and  Co.,  and 
afterwards  set  up  in  business  for  himself,  and  had  a  counting-house  for  himself  at  the 
house  of  Smitii,  Lindsay,  and  Co.,  which  the  vendors  knew;  that  he  purchased  goods 
himself,  and  directed  the  venders  to  draw  bills  upon  Smith,  Lindsay,  and  Co.,  and  make 
out  invoices  to  that  house,  which  was  then  a  house  of  good  credit,  and  without  whose 
security  Hodgson  could  not  have  obtained  credit  and  made  the  purchases.  Smith,  Lind- 
say, and  Co.  received  from  tiie  defendant  a  commission  of  from  two  and  a  half  to  five  per 
cent,  upon  the  goods.  The  vendors  entered  the  goods  in  their  own  books,  in  the  name  of 
Smith,  Lindsay,  anJ  Co. ;  made  out  the  invoices  in  the  names  of,  and  sent  them  to.  Smith, 
Lindsay,  and  Co.;  and  drew  bills  upon  them  for  the  amount,  whicii  Smith,  Lindsay,  and 
Co.  accepted;  liie  defendant  insisted  that  he  purchased  as  the  agent  of  Smith,  Lindsay, 
and  Co ,  and  in  their  names,  and  on  their  account,  as  he  used  to  do  when  in  their  employ. 
Tliere  was  proof,  however,  of  his  being  the  principal,  ;md  having  bought  the  goods  on  his 
own  account.  The  plaintiffs  obtained  a  verdict,  and  Mansfield,  C.  J.,  in  summing  up  the 
evidence,  observed  to  the  jury,  "that  it  was  admitted  these  goods  were  never  delivered  to 
Smith,  Lindsay,  and  Co.;  the  defendant  had  the  goods,  and  the  profits  and  loss;  Smith, 
Lindsay,  and  Co.  were  only  to  have  a  commission,  for  which  they  lent  their  credit.  Sup- 
pose a  principal  authorises  a  factor  to  sell  goods,  and  he  sells  in  his  own  name,  the  prin- 
cipal may  call  upon  tlie  vendee  for  payment.  It  appeared  that  Hodgson  had  been  a  trader 
from  17'.l8.  Suppose  Hodgson  had  not  been  known  to  be  the  buyer,  he  would  have  been 
liable;  Smith,  Lindsay,  and  Co.  would  only  have  been  nominal  buyers.  If  Hodgson  had 
really  paid  Smith,  Lindsay,  and  Co.,  it  would  have  depended  upon  circumstances  wliether 
he  would  be  liable  to  pay  for  the  goods  over  again;  if  it  would  have  been  unfair  to  have 
made  him  liable,  he  would  not  have  been  so.  What  pretence  was  there  that  the  plaintiffs 
should  be  thrown  upon  the  insolvent  estate  of  Smith,  Lindsay,  and  Co.,  who  never  had  the 
goods?  This  was  a  stronger  case  tiian  that  of  a  dormant  partner.  The  buyer  must  be 
liable,  though  a  third  person  may  also,  unless  there  is  an  express  agreement  that  the 
buyer  shall  not  be  liable."  The  jury  found  a  verdict  for  the  plaintiffs.  A  motion  was 
made  in  the  following  term  to  set  aside  the  verdict,  and  have  a  new  trial ;  but  the  court 
refused  it. 
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some  other  goods,  did  not  refuse  to  give  ihe  defendant  any  further  credit, 
but  said  they  would  give  Larrazabal  no  further  credit. 

Best  and  Vaughan,  Serjts.,  in  support  of  the  rule,  contended,  that  as 
there  was  no  fact  in  dispute  in  the  case,  the  plaintiff  was  entitled  to  have  the 
rule  to  enter  a  verdict  for  him.  They  insisted  that  in  this  case  Larraza- 
bal was  the  mere  agent  of  the  defendant,  which  was  indicated  by  his  receiv- 
ing commission.  But  the  plaintiff  in  fact  had  the  security  of  both  parties; 
for  under  the  written  order,  which  did  not  affect  the  real  buyer,  Larrazabal 
and  Co.  were  liable ;  and  the  defendant  was  liable,  because  he  had  the 
goods,  which  raised  a  sufficient  contract ;  for,  by  the  la^  of  England,  he 
who  has  the  goods  shall  be  obliged  to  pay  for  them.  It  had  been  admitted 
that  when  a  broker  contracts  for  a  principal  unknown,  when  such  principal 
is  discovered  he  may  be  sued ;  and  so  if  one  partner  only  contracts,  the 
others,  when  discovered,  are  liable.  They  cited  Railton  v.  Hodgson,  Peele 
V.  Hodgson,  and  Powel  v.  Nelson,  cited  by  Lord  EUenborough,  C.  J.,  in 
Patterson  v.  Gandasequi,  15  East,  65  y\  Waring  v.  Favcnck,  1  Camp.  85, 
and  Kymer  v.  Suwercropp,  1  Campb.  109.  The  principal  could  only  be 
discharged  by  payment,  and  that  payment  must  be  to  the  vendor,  if  he  is 
known;  if  unknown,  the  vendee  must  pay  the  agent;  but  unless  he  pays 
one  or  the  other,  he  is  liable.      Wyatt  v.  Marquis  of  Hertford,  3  East,  147. 

Shepherd,  in  reply  on  the  cases,  contended  that  the  authorities  of  Wyatt 
V.  The  Marquis  of  Hertford,  and  Powel  v.  Nelson,  did  not  apply :  the  last 
was  a  question  of  fraudulent  payment  to  the  factor  by  the  principal,  after 
knowledge  of  the  factor's  not  having  paid,  and  notice  to  pay  to  the  vendor, 
which  Lord  EUenborough  held  to  be  a  payment  in  his  own  wrong,  for  he 
had  no  right  to  pay  the  factor  till  he  saw  the  seller  paid.  The  cases  of 
Railton  v.  Hodgson,  and  Peele  v.  Hodgson,  are  more  like  this,  but  are  an 
ex  parte  ^account  of  the  cause  ;  and  as  the  rule  nisi  was  not  grant-  p^j.^jAQ-i 
ed,  the  subject  was  not  discussed,  and  therefore  the  cases  were  of  L  ~  'J 
less  authority. 

The  Court  took  time  to  consider,  and 

Mansfield,  C.  J.,  now  gave  the  judgment  of  the  Court.  This  is  a  motion 
made  for  a  new  trial,  the  verdict  having  been  given  for  the  defendant.  The 
circumstances  of  the  case  are  very  singular.  The  motion  is  made  on  the 
ground  that  though  the  actual  vendees  of  the  goods  were  Larrazabal  &  Co., 
yet  that  the  verdict  ought  to  have  gone  against  the  defendant,  as  the  person 
for  whom  the  goods  were  bought  by  Larrazabal  &  Co.  I  left  it  to  the  jury 
to  consider  whether  Larrazabal  and  Co.  were  acting  as  factors  for  the  defen- 
dant, or  whether  the  goods  were  bought  by  the  defendant  himself,  who  was 
acting  for  the  Philippine  Company.  In  certain  cases  it  would  undoubtedly 
be  a  monstrous  thing  to  charge  the  defendant,  but  in  this  case  there  would 
be  no  such  hardship,  because  the  defendant  had  received  the  money  of  the 
Philippine  Company.  The  order  was  given  by  the  house  of  Larrazabal  and 
Co.,  and  the  invoice  was  made  out  to  them  :  and  the  goods  were  put  on  board 
the  ship  called  the  Archduke  Charles,  chartered  by  Larrazabal  and  Co.,  under 
bills  of  lading  which  compelled  the  captain  to  deliver  the  goods  to  their  order  ; 
so  that  throughout  the  transaction,  from  the  beginning  to  the  end,  the  goods 
are  treated  as  purchased  by  Larrazabal  and  Co.     It   was  proved  that  the 
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defendant  was  at  the  counting-house  of  Lurrazabal  and  Co.,  and  was  shown 
a  variety  of  goods.  The  defendant  objected  to  the  price  of  the  goods,  and 
there  was  a  treaty  respecting  the  terms  of  payment  for  them  :  what  had  pass- 
ed between  Larrazabal,  junior,  and  the  plaintiff,  did  not  appear  at  the  trial, 
but  it  was  given  in  evidence,  that  the  former  had  met  the  plaintiff,  before 
the  plaintiff  saw  the  defendant  at  the  counting-house  of  Larrazabal  and  Co. 
Directions  were  given  by  the  defendant  how  the  goods  were  to  be  packed ; 
so  it  was  very  clear  from  all  these  transactions  that  these  goods  were  intended 
for  the  defendant,  not  individually  (although  he  was  a  partner  in  the  adven- 
ture,) but  for  the  «se  of  this  company.  Moore,  the  captain  of  the  ship,  went 
to  Lima  with  the  goods,  and  accounted  with  the  defendant  for  the  proceeds 
of  the  cargo,  but  not  till  after  he  had  written  to  Larrazabal  and  Co.,  and 
r*oinn  *i'sceived  orders  from  him  so  to  do.  The  orders  to  the  shipper,  to 
L  "  J  the  packer,  and  broker,  were  read;  all  of  which  were  made  out  in 
the  name  of  Larrazabal  and  Co.  A  witness,  Trotiaga,  from  Larrazabal's 
house,  proved  that  he  bought  these  goods  for  his  own  house,  exactly  as  he 
would  buy  any  other  goods;  that  he  had  been  four  years  partner;  he  was 
in  the  house  of  the  plaintiff  when  an  order  for  further  goods  was  pro- 
posed, and  the  plaintiff  said  that  he  could  not  give  Larrazabal  and  Co. 
any  further  credit.  Larrazabal  and  Co.  gave  credit  to  the  plaintiff  in  their 
books  for  the  amount  of  these  goods,  and  debited  the  defendant.  70,000?. 
had  been  paid  as  a  deposit,  and  was  now  in  the  Bank,  to  abide  the  event 
of  this  cause,  which  I  did  not  understand.  I  left  it  to  the  jury  to  say 
whether  this  icere  the  common  case  of  a  merchant  here  huijing  for  his 
correspondent  ahroad,  on  which  he  charged  a  eommission,  or  whether  it 
was  the  case  of  a  factor  hxiying  goods  for  his  principcd ;  and  they  found 
for  the  defendant.  None  of  the  cases  that  have  been  cited  at  all  resemble 
this  case  ;  for  although  it  was  not  said  expressly  that  the  plaintiff  did  not 
look  to  the  defendant,  yet,  upon  all  the  circumstances  of  the  transaction, 
it  evidently  appears  that  he  did  not.  And,  if  a  man  selling  to  another  for 
the  use  of  a  third,  who  stands  by  and  is  known,  may  make  contract  with 
the  buyer,  without  making  the  third  person  responsible,  certainly  this  is 
that  case.  The  cases  cited  of  Railton  v.  Hodson,  and  Peele  v.  Hodson, 
are  very  different  from  this  :  the  partner  in  the  house  of  Lindsay  and  Co., 
gave  an  account,  certainly,  of  a  very  strange  manner  of  carrying  on  the 
trade,  but  still  he  made  it  the  trade  of  Hodson :  and  there  could  be  no 
doubt  in  those  cases  of  the  liability  of  the  defendant.  Now  in  this  case,  if 
it  had  been  intended  that  the  sale  should  be  to  the  defendant,  and  that 
Larrazabal  and  Co.  were  to  be  only  sureties,  the  plaintiff  would  certainly 
have  debited  the  defendant,  and  taken  a  guarantee  from  Larrazabal  and  Co. 
And  only  see  what  a  state  the  defendant  would  be  in,  buying,  as  he  does, 
such  an  immense  amount  of  goods  of  the  plaintiff  and  other  persons!  And 
although  it  has  been  objected  by  the  counsel  that  it  is  a  hard  case,  that  this 
money,  getting  into  the  hands  of  Larrazabal  and  Co.,  should  not  find  its 
way  wholly  to  the  plaintiff,  of  whom  the  goods  were  purchased,  yet  we  can- 
^^l  -.-,  not  alter  the  law  of  the  case,  or  the  nature  of  the  contract,  on  account 
L  -^  of  any  subsequent  events.  The  insolvency  of  Larrazabal  and  Co. 
may  make  an  unfortunate  difference  in  the  case,  as  to  the  consequences,  but 
it  will  not  alter  their  liability.  We,  who  are'  called  on  to  set  aside  this 
verdict,  must,  in  order  thereto,  say  on  this  evidence,  that  Larrazabal  only 
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was  not  to  be  the  debtor,  but  that  the  defendant  also,  was  to  buy  these 
goods  for  the  Philippine  Company,  was  to  be  liable;  but  we  can  find  no 
evidence  to  warrant  us  in  the  conclusion ;  the  rule  therefore  must  be 

Discharged. 
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HILARY,  9  &  10  G.  4,  in  K.  B. 
[REPORTED,  9  B.  &  C,  78.] 

At  llie  time  of  making  a  contract  of  sale,  the  party  buying  the  goods  represented 
that  he  was  buying  them  on  account  of  persons  resident  in  Scotland,  but  did 
not  mention  their  names,  and  the  seller  did  not  inquire  who  they  were,  but 
afterwards  debited  the  party  who  purchased  the  goods:  Held,  that  the  seller 
might  afterwards  sue  the  principals  for  the  price. 

This  was  a  writ  of  error,  brought  upon  a  judgment  obtained  in  the 
borough  court  of  Liverpool  against  the  plaintiff  in  error.  The  plaintiffs 
below  declared  for  goods  sold  and  delivered.  Plea,  general  issue.  Upon 
the  trial  before  the  mayor  and  bailiffs,  assisted  by  the  recorder,  a  bill  of 
exceptions  was  tendered  to  the  directions  given  by  the  mayor,  bailiffs,  &c. 
by  the  said  recorder  to  the  jury.  The  bill  of  exceptions  stated,  that  one 
Thos.  M'Kune  was  produced  and  examined  upon  oath  as  a  witness  by  the 
counsel  for  the  plaintiffs,  to  maintain  the  issue  on  their  parts.  And  M'Kune 
stated  in  evidence,  that  he,  M'Kune,  was  established  in  Liverpool  as  a  gene- 
ral Scotch  agent,  and,  amongst  others,  acted  as  agent  for  the  defendant, 
who  resided  in  Dumfries ;  that  in  March,  1823,  he  received  from  the  defen- 
dant a  letter,  containing  an  order  to  purchase  various  goods,  and,  amongst 
others,  a  quantity  of  glass  and  earthenware ;  which  letter,  with  the  order, 
was  produced  by  the  plaintiffs'  attorney,  and  was  read  in  evidence  as  fol- 
lows : — «  Dumfries,  2Uth  March,  1823.  Annexed  is  a  list  of  goods  which 
you  will  procure,  and  ship  per  Nancy.  Memorandum  of  goods  to  be  ship- 
ped :  twelve  crates  of  Staffordshire  ware,  crown  window  glass,  ten  square 
boxes,"  &c.  &c.  That  he,  M'Kune,  provided  himself  with  *the  p^.o-io-i 
goods  mentioned  in  this  letter,  and  that  he  got  the  glass  and  L  *"  ' 
earthenware  from  the  plaintiffs,  who  were  glass  and  earthenware  dealers  in 
Liverpool  :  that  at  the  time  he  ordered  the  glass  and  earthenware,  he  saw 
the  plaintiff,  Mountford  Fyuney,  himself,  and,  to  the  best  of  his  recollec- 
tion, told  him  that  he,  M'Kune,  had  an  order  to  purchase  some  goods,  and 
that  they  were  for  the  same  house  for  whom  he  had  purchased  goods  from 
the  plaintiffs  the  preceding  year ;  and  he  also  stated,  to  the  best  of  his 
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recollection,  that  "as  he  was  a  stranger  to  the  nature  of  the  goods,  he  hoped 
that  the  plaintiffs  would  let  him  have  the  same  as  before,  to  save  him  from 
blame  by  his  employer;"  but  he,  M'Kune  did  not  show  the  plaintiffs  the 
letter  containinf/  the  order,  nor  did  he  mention  the  name  of  any  jirincipal ; 
that  he  then  either  gave  the  plaintiff,  Mountford  Fynney,  a  copy  of  the 
order,  or  produced  to  him  the  original  order,  that  Fynney  might  himself 
take  a  copy,  but  he  rather  thought  the  former  was  the  fact,  and  that  the 
plaintiff  Fynney  did  not  see  the  original,  though  he  could  not  say  positively  ; 
that  the  plaintiff  accordingly  furnished  the  glass  and  earthenware,  the 
amount  of  which,  deducting  the  discount,  was  19o/.  7.s.  81:/.,  but  adding  the 
discount,  219/.  10s.,  and  rendered  invoices  thereof  to  3I'Kune,  headed 
thus;  "Mr.  Thomas  M'Kune  bought  of  John, and  James  Davenport" 
(which  was  the  plaintiffs'  firm);  that  M'Kune  entered  the  net  amount 
(193^.  7s.  8cZ.)  to  the  credit  of  the  plaintiffs  in  an  account  with  them  in  his 
books,  and  charged  the  same  sum,  with  the  addition  of  two  -per  cent,  for  the 
commission,  to  the  debit  of  the  defendant  in  an  account  with  him,  which 
was  according  to  his  invariable  course  of  dealing ;  and  that  he  sent  to  the 
defendant  a  general  invoice  of  all  the  goods  purchased,  comprising  the  glass 
and  earthenware,  but  not  mentioning  the  plaintiffs'  names  ;  that  afterwards, 
in  April,  1823,  and  before  the  credit  for  the  goods  had  expired,  M'Kune 
became  insolvent,  though  up  to  the  day  of  his  stopping  payment  he  was  in 
good  credit,  and  could  have  bought  goods  on  trust  to  the  amount  of  20,000?., 
whereupon  the  said  Mayor  and  bailiffs,  by  the  said  recorder,  after  stating 
the  evidence,  told  the  jury  that,  from  the  distance  of  time  since  the  sale 
took  place,  there  was  some  uncertainty  in  the  evidence  of  M'Kune  as  to  the 
r*'214"l  P'"^^^^^  words  used  by  him  to  the  plaintiffs  at  the  time  he  gave  them 
L  -'  the  order  for  the  goods  :  but  it  appeared  to  them  (the  said  *recorder) 
upon  the  evidence,  that  the  name  of  the  defendant  as  principal  was  not  then 
communicated  or  known  to  the  plaintiffs ;  and  directed  the  jury,  that  if  they 
were  of  opinion  that  the  defendant's  name  as  principal  was  mentioned  by 
M'Kune  to  the  plaintiffs  at  the  time  the  order  was  given,  or  that  the  plaintiffs 
then  knew  that  the  defendant  was  the  principal,  their  verdict  ought  to  be  for 
the  defendant :  but  if  they  were  of  opinion  that  the  defendant's  name  as  the 
principal  was  not  mentioned  by  M'Kune  to  the  plaintiffs  at  the  time  of  the 
order  being  given,  and  that  the  plaintiffs  did  not  then  know  that  the  defendant 
was  the  principal,  and  they  did  not  think  upon  all  the  said  facts  of  the  case 
that  the  plaintiffs,  at  the  time  of  the  order  being  given,  knew  who  the  prin- 
cipal was,  so  that  they  then  had  a  power  of  electing  whether  they  would 
debit  the  defendant  or  M'Kune,  they  ought  to  find  a  verdict  for  the  plain- 
tiffs ;  and  that,  although  the  plaintiffs  at  the  time  of  the  sale  might  think 
that  M'Kune  was  not  buying  the  goods  upon  his  own  account,  yet  if  his 
principal  was  not  communicated  or  made  known  to  them,  that  circumstance 
ought  to  make  no  difference  in  the  case.  The  jury  after  finding  as  a  fact 
that  the  letter  containing  the  order  was  not  shown  and  made  known  to  the 
plaintiffs,  gave  their  verdict  for  the  plaintiffs  below  for  219Z.  10s.  It  was 
contended,  that  the  mayor  and  bailiffs,  by  the  recorder,  ought  to  have  directed 
the  jury  that  if  they  were  satisfied  that  Davenport,  &c.  at  the  time  of  the 
order  being  given  knew  that  M'Kune  was  buying  the  goods  as  an  agent, 
even  though  his  principal  was  not  communicated  or  made  known  to  them, 
they,  by  afterwards  debiting  M'Kune,  and  so   rendering  the  said  invoices, 
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had  elected  to  take  him  for  their  debtor,  aud  had  precluded  themselves  from 
calling  on  Thomson. 

Joy,  for  the  plaintiff  in  error. — Davenport  and  Co.,  the  seller  of  these 
goods,  knowing  that  M'Kune  was  an  agent,  and  electing  to  take  him  as 
their  debtor,  cannot  now  resort  to  Thomson.  The  two  following  proposi- 
tions will  not  be  disputed.  Where  the  seller  of  goods,  knowing  that  the 
buyer,  though  dealing  in  his  own  name,  is,  in  truth,  the  agent  of  another, 
elects  to  give  the  credit  to  such  buyer,  he  cannot  afterwards  recover  their 
value  from  the  principal.  On  the  other  hand,  if  the  seller  be  ignorant  at 
the  time  of  the  sale  that  the  purchaser  is  buying  for  another  person,  ^^^^,  ^-. 
that  person  may  be  sued,  unless  where  the  seller  may  have  ^abandoned  L  "  J 
his  right  to  resort  to  him.  Of  these  two  propositions,  the  first  is  absolute  ;  the 
second  conditional.  It  will  be  contended,  that  this  is  an  intermediate  case, 
and  altogether  new.  But  it  clearly  falls  within  the  first  of  the  above  pro- 
positions ;  or,  if  it  can  be  said  to  range  between  them  at  all,  it  is  not  equi- 
distant, but  approximates  to  the  first  more  nearly  than  to  the  second.  Or, 
thirdly,  if  it  were  practicable  to  force  it  nearer  to  the  second,  this  case  would 
clearly  fall  within  the  condition.  Here  the  sellers  were  distinctly  informed, 
that  the  buyer  was  in  truth  the  agent  of  another,  and  yet  they  elected  to 
give  credit  to  such  agent.  They  have,  therefore,  thus  precluded  themselves 
from  recovering  over  against  the  principal.  They  chose  to  treat  the  agent 
as  their  debtor,  with  a  full  knowledge  that  the  goods  were  for  another.  They 
were  so  satisfied  to  have  the  agent  for  their  debtor,  that  they  did  not  even 
ask  the  name  of  his  principal.  It  was  natural  they  should  prefer  him  to  a 
house  at  Dumfries,  the  members  of  which  resided  out  of  the  reach  of  the 
laws  of  England.  It  will  be  said,  that  they  could  not  elect  to  take  him  as 
their  debtor,  because  the  name  of  the  principal  was  not  mentioned.  But 
that  was  the  fault  of  the  sellers  :  they  did  not  ask  the  name.  They  were 
told  the  goods  were  for  a  house  at  Dumfries.  There  was  no  attempt  at  con- 
cealment on  the  part  of  the  buyer.  If  they  had  not  fully  decided,  at  the 
time  of  making  the  contract,  to  prefer  M'Kune  to  any  house  in  Dumfries, 
they  would  surely  have  inquired  for  what  house  he  was  acting.  This  omis- 
sion made  their  preference  of  him  manifest.  They  knew  not  only  that 
M'Kune  was  bixying  for  another,  but  they  knew  also  the  description  of  that 
other,  viz.,  a  house  in  Dumfries.  Beyond  this,  what  was  there  in  the  name  ? 
Or,  if  anything  worth  their  knowing,  their  ignorance  of  it  was  solely  impu- 
table to  their  own  laches.  Caveat  venditor.  If  they  wilfully  closed  their 
eyes  against  further  light  then,  they  cannot  now  complain  that  it  was  imper- 
fect. But  they  had  abundant  information  whereon  to  exercise  an  election, 
and  by  their  conduct  they  have  shown  that  they  preferred  to  take  M'Kune 
as  their  debtor.  The  name  of  the  principal  is  wholly  immaterial,  if  the 
sellers,  knowing  that  there  is  a  principal,  elect  to  take  the  agent  as  their 
debtor.  If  this  case,  therefore,  come  nearer  to  the  second  proposition,  the 
sellers  must  be  held  to  have  abandoned  their  right  to  resort  to  the  principal. 
This  doctrine  is  fully  established  *by  Paterson  v.  Gandasequi  ;(a)  r*oir"i 
and  Addison  v.  Gandasequi;(Z^)  and  partially  confirmed  by  Maanss  L  '^  -^ 
v.  Henderson, (c)  where  it  was  held  to  be  a  sufficient  intimation  of  the  agent's 
character,  that  he,  in  time  of  war,  described  a  ship  as  neutral.     It  is  con- 

(a)  15  East,  62,  ante,  108.  (b)  4  Taunt.  574,  ante,  205.  (c)  1  East,  335. 
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sonant  to  the  general  principle  of  the  law  merchant,  as  evinced  by  its  admis- 
sion in  the  case  of  foreign  principals.  And  as,  in  respect  to  the  difference 
of  courts  and  the  difficulties  of  executing  process,  a  Scotchman  domiciled  in 
Dumfries  stands  much  in  the  same  position  as  a  foreigner,  the  same  rule 
should  hold  as  to  both.  In  point  of  law,  therefore,  this  doctrine  is  con- 
sistent with  the  decisions  in  analogous  cases  ;  in  point  of  commercial  policy, 
it  is  expedient;   and  in  point  of  equity,  between  these  parties,  it  is  just. 

Patteson,  contra.  It  is  undoubtedly  established  by  the  authorities,  that 
if  the  seller  knows  that  there  is  a  principal,  and  also  who  that  principal  is, 
and  afterwards  gives  credit  to  the  agent,  he  thereby  makes  his  election,  and 
abandons  his  right  to  resort  to  the  principal.  But  in  this  case,  the  seller 
did  not,  either  at  the  time  of  the  sale  or  at  the  time  when  he  gave  credit  to 
the  agent,  know  the  name  of  the  principal;  he  had  not,  therefore,  the  power 
of  making  any  election.  This  case,  therefore,  does  not  fall  within  the  au- 
thorities cited.  On  the  other  hand,  it  is  clearly  established,  that  if  the  seller 
does  not,  at  the  time  of  the  sale,  know  that  the  buyer  is  an  agent,  he  may, 
when  he  discovers  the  fact,  sue  the  principal,  although  in  the  mean  time  he 
has  given  credit  to  the  agent.  The  present  is  an  intermediate  case,  for  here 
the  seller  knew  at  the  time  of  the  sale,  that  the  buyer  was  an  agent,  but 
did  not  know  for  whom  he  was  agent.  The  seller  was  not  bound  to  inquire 
the  name  of  the  principal :  and  therefore  this  case  belongs  to  the  latter, 
rather  than  the  former  class.  The  seller  cannot  make  his  election  between 
the  agent  and  principal  until  he  knows  who  the  principal  is  :  for  the  elec- 
tion implies  a  comparison  of  their  individual  credit.  The  right  to  resort  to 
the  principal  could  be  determined  only  by  reason  of  the  seller  having  exer- 
cised an  election,  and  that  right  was  not  put  an  end  to  in  this  case,  because 
no  election  was  or  could  be  exercised.  Neither  is  the  buyer  injured  by  the 
seller  suing  the  principal ;  the  credit  had  not  expired  when  the  action  had 
r#9171  commenced,  nor  had  the  buyer  settled  an  account  with  his  principal. 
L  -^  The  buyer,  therefore,  *is  not  in  a  worse  situation  than  he  was  be- 
fore. Wilson  v.  Hart,(^rf)  and  Seymour  v.  Pychlau,(e)  show  that  the  rule, 
as  to  discharging  the  principal,  is  not  to  be  extended.  As  to  the  argument 
from  inconvenience,  if  an  unknown  principal  is  not  to  be  liable  when  disco- 
vered, great  inconvenience  will  follow.  The  majority  of  contracts  are  made 
by  agents  who  are  known  to  be  agents,  but  the  names  of  their  principals  are 
not  known.  In  Moore  v.  Clementsonr/)  it  was  held,  that  although  a  factor 
sells  goods  as  a  principal,  yet,  if,  beyond  they  are  all  delivered,  and  before 
any  part  of  them  is  paid  for,  the  purchaser  is  informed  that  they  belong  to 
a  third  person,  in  an  action  by  the  latter  for  the  price  of  them,  the  pur- 
chaser cannot  set  off  a  debt  due  to  him  from  the  factor.  Lord  EUenborough 
there  says,  *<  A  man  who  is  in  the  habit  of  selling  the  goods  of  others,  may 
likewise  sell  goods  of  his  own  ;  and  where  he  sells  goods  as  a  principal,  with 
the  sanction  of  the  real  owner,  the  purchaser,  who  is  thus  led  to  give  him 
credit,  shall  on  no  account  afterwards  be  deprived  of  his  set-off  by  the  inter- 
vention of  a  third  person.  But  here  there  was  express  notice  to  the  pur- 
chaser, before  the  contract  was  completed,  that  Green,  in  this  particular 
transaction,  acted  only  as  a  factor."     In  Railton  v.  Hodgson, (y)  the  sellers 

(f/)  7  Taunt.  296.  {e)  1  B.  &,  A.  14.  (/)  2  Canipb.  22. 

ig)  Ciled  in  Paterson  v.  Gandasequi,  and  reported  ante,  207,  in  nota. 
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gave  credit  to  Smith,  Lindsay  and  Co. ;  but  it  was  held,  they  might  main- 
tain an  action  against  the  defendant,  who  had  had  the  goods.  The  defend- 
ant here  has  had  the  goods,  and  in  justice  ought  to  pay  for  them,  unless 
the  plaintiff  has  done  anything  to  preclude  himself  from  suing,  or  unless  it 
be  shown  that  by  suing  the  defendants  he  is  altering  the  rights  of  other 
parties,  and  neither  of  those  things  can  be  shown. 

Lord  Tcnterden,  C.  J. — I  am  of  opinion  that  the  direction  given  by  the 
learned  Recorder  in  this  case  was  right,  and  that  the  verdict  was  also  right. 
I  take  it  to  be  a  general  rule,  that  if  a  person  sells  goods  (supposing  at  the 
time  of  the  contract  he  is  dealing  with  a  principal),  but  afterwards  discovers 
that  the  person  with  whom  he  has  been  dealing  is  not  the  principal  in  the 
transaction,  but  agent  for  a  third  person,  though  he  may  in  the  meantime 
have  debited  the  agent  with  it,  he  may  afterwards  recover  the  amount  from 
the  real  principal;  subject,  however,  to  this  qualification,  that  the  state  of 
the  account  between  the  principal  and  the  agent  is  not  altered  to  the  preju- 
dice of  the  principal.  On  the  other  hand,  if  at  the  time  of  the  sale 
the  *seller  knows,  not  only  that  the  person  who  is  nominally  deal- 
ing with  him  is  not  principal  but  agent,  and  also  knows  who  the  principal 
really  is,  and,  notwithstanding  all  that  knowledge,  chooses  to  make  the  agent 
his  debtor,  dealing  with  him  and  him  alone,  then,  according  to  the  cases  of 
Addison  v.  Gandasequi,(/i)  and  Paterson  v.  Gandasequi,(t)  the  seller  cannot 
afterwards,  on  the  failure  of  the  agent,  turn  round  and  charge  the  principal, 
having  once  made  his  election  at  the  time  when  he  had  the  power  of  choosing 
between  the  one  and  the  other.  The  present  is  a  middle  case.  At  the 
time  of  the  dealing  for  the  goods,  the  plaintiffs  were  informed  that  M'Kune, 
who  came  to  them  to  buy  the  goods,  was  dealing  for  another,  that  is,  that 
he  was  an  agent,  but  they  were  not  informed  who  the  principal  was.  They 
had  not,  therefore,  at  that  time  the  means  of  making  their  election.  It  is 
true  that  they  might,  perhaps,  have  obtained  those  means  if  they  had  made 
further  inquiry ;  but  they  made  no  further  inquiry.  Not  knowing  who  the 
principal  really  was,  they  had  not  the  power  at  that  instant  of  making  their 
election.  That  being  so,  it  seems  to  me  that  this  middle  case  falls  in  sub- 
stance and  effect  within  the  first  proposition  which  I  have  mentioned,  the 
case  of  a  person  not  known  to  be  an  agent;  and  not  within  the  second, 
where  the  buyer  is  not  merely  known  to  be  agent,  but  the  name  of  his 
principal  is  also  known.  There  may  be  another  case,  and  that  is  where  a 
British  merchant  is  buying  for  a  foreigner.  According  to  the  universal 
understanding  of  merchants,  and  of  all  persons  in  trade,  the  credit  is  then 
considered  to  be  given  to  the  British  buyer,  and  not  to  the  foreigner.  In 
this  case,  the  buyers  lived  at  Dumfries ;  and  a  question  might  have  been 
raised  for  the  consideration  of  the  jury,  Whether,  in  consideration  of  their 
living  at  Dumfries,  it  may  not  have  been  understood  among  all  persons  at 
Liverpool,  where  there  are  great  dealings  with  Scotch  houses,  that  the  plain- 
tiffs had  given  credit  to  M'Kune  only,  and  not  to  a  person  living,  though 
not  in  a  foreign  country,  yet,  in  that  part  of  the  king's  dominions  which 
rendered  him  not  amenable  to  any  process  of  our  courts?  But  instead  of 
directing  the  attention  of  the  Recorder  to  any  matter  of  that  nature,  the 
point  insisted  upon  by  the  learned  counsel  at  the  trial  was,  that  it  ought  to 

(A)  4  Taunt.  574,  (i)  15  East,  62. 


308  smith's   leading    cases. 

have  been  part  of  the  direction  to  the  jury,  that  if  they  were  satisfied  the 
r-oiQ-i  pl'''"tiffs,  at  *tho  time  of  the  order  being  given,  knew  that  M'Kune 
L  ~  '  J  was  buying  goods  for  another,  even  though  his  principal  might  not 
be  111  ide  known  to  them,  they,  by  afterwards  debiting  M'Kune,  had  elected 
him  for  their  debtor.  The  point  made  by  the  defendant's  counsel,  there- 
fore, was,  that  if  the  plaintiff's  knew  that  M'Kune  was  dealing  with  them 
as  agent,  though  they  did  not  know  the  name  of  the  principal,  they  could 
not  turn  round  on  him.  The  Recorder  thought  otherwise  :  he  thought  that 
though  they  did  know  that  M'Kune  was  buying  as  agent,  yet,  if  they 
did  not  know  who  his  principal  really  was,  so  as  to  be  able  to  write  him 
down  as  their  debtor,  the  defendant  was  liable,  and  so  he  left  the  question 
to  the  jury,  and  I  think  he  did  right  in  so  doing.  The  judgment  of  the 
court  below  must  therefore  be  affirmed. 

Baijley,  J. — There  may  be  a  course  of  trade  by  which  the  seller  will  be 
confined  to  the  agent  who  is  buying,  and  not  be  at  liberty  at  all  to  look  to 
the  principal.  Generally  speaking,  that  is  the  case  where  an  agent  here 
buys  for  a  house  abroad.  There  may  also  have  been  evidence  of  a  course 
of  trade,  applicable  to  an  agent  living  here  acting  for  a  firm  resident  in  Scot- 
land. But  that  does  not  appear  to  have  been  made  a  point  in  this  case,  and 
it  is  not  included  in  the  objection  which  is  now  made  to  the  charge  of  the 
Recorder.  In  my  opinion,  the  direction  of  the  Recorder  was  right ;  and  it 
was,  with  the  limits  I  have  mentioned,  perfectly  consistent  with  the  justice 
of  the  case.  Where  a  purchase  is  made  by  an  agent,  the  agent  doos  not  of 
necessity  so  contract  as  to  make  himself  personally  liable ;  but  he  may 
do  so.  If  he  does  make  himself  personally  liable,  it  does  not  follow 
that  the  principal  may  not  be  liable  also,  subject  to  this  qualification,  that 
the  principal  shall  not  be  prejudiced  by  being  made  personally  liable,  if  the 
justice  of  the  case  is  that  he  should  not  be  personally  liable.  If  the  prin- 
cipal has  paid  the  agent,  or  if  the  state  of  accounts  between  the  agent  here 
and  the  principal  would  make  it  unjust  that  the  seller  should  call  on  the 
principal,  the  fact  of  payment,  or  such  a  state  of  accounts,  would  be  an 
answer  to  the  action  brought  by  the  seller  where  he  had  looked  to  the 
responsibility  of  the  agent.  But  the  seller,  who  knows  who  the  principal 
r*oom  ^^'  ^"^^  instead  of  debiting  that  principal  debits  *the  agent,  is  consi- 
L  '  -1  dered,  according  to  the  authorities  which  have  been  referred  to,  as 
consenting  to  look  to  the  agent  only,  and  is  thereby  precluded  from  looking 
to  the  principal.  But  there  are  cases  which  establish  this  position,  that 
although  he  debits  the  agent  who  has  contracted  in  such  a  way  as  to  make 
himself  personally  liable,  yet,  unless  the  seller  does  something  to  exonerate 
the  principal,  and  to  say  that  he  will  look  to  the  agent  only,  he  is  at  liberty 
to  look  to  the  principal  when  that  principal  is  discovered.  In  the  present 
case  the  seller  knew  that  there  was  a  principal ;  but  there  is  no  authority 
to  show  that  mere  knowledge  that  there  is  a  principal,  destroys  the  right  of 
the  seller  to  look  to  that  principal  as  soon  as  he  knows  who  that  principal 
is,  provided  he  did  not  know  who  he  was  at  the  time  when  the  purchase  was 
originally  made.  It  is  said,  that  the  seller  ought  to  have  asked  the  name 
of  the  principal,  and  charged  him  with  the  price  of  the  goods.  By  omitting 
to  do  so,  he  might  have  lost  his  right  to  claim  payment  from  the  principal, 
had  the  latter  paid  the  agent,  or  had  the  state  of  the  accounts  between  the 
principal  and  agent  been  such  as  to  make  it  unjust  that  the  former  should 
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be  called  upon  to  inalie  the  payment.  But  in  a  case  circumstanced 
as  this  case  is,  where  it  does  not  appear  but  that  the  man  who  has  had 
the  goods  has  not  paid  for  them,  what  is  the  justice  of  the  case  ?  That 
he  should  pay  for  them  to  the  seller,  or  to  the  insolvent  agent,  or  to 
the  estate  of  the  insolvent  agent,  who  has  made  no  payment  in  respect  of 
these  goods  ?  The  justice  of  the  case  is,  as  it  seems  to  me,  all  on  one  side, 
namely,  that  the  seller  shall  be  paid,  and  that  the  buyer  (the  principal) 
shall  be  the  person  to  pay  him,  provided  he  has  not  paid  any  body  else. 
Now,  upon  the  evidence,  it  appears  that  the  defendant  had  the  goods,  and 
has  not  paid  for  them,  either  to  M'Kune  or  to  the  present  plaintiffs,  or  to 
any  body  else.  He  will  be  liable  to  pay  for  them  either  to  the  plaintiffs 
or  to  M'Kune's  estate.  The  justice  of  the  case,  as  it  seems  to  me,  is,  that 
he  should  pay  the  plaintiffs  who  were  the  sellers,  and  not  any  other  persons. 
I  am,  therefore,  of  opinion  that  the  direction  of  the  Recorder  was  right. 

Littledale,  J. — The  general  principle  of  law  is,  that  the  seller  shall  have 
his  remedy  against  the  principal,  rather  than  against  any  other  person. 
Where  goods  are  bought  *by  an  agent,  who  does  not  at  the  time  |-^.,-j^-j^-. 
disclose  that  he  is  acting  as  agent ;  the  vendor,  although  he  has  L  ~~  J 
debited  the  agent,  may,  upon  discovering  the  principal,  resort  to  him  for 
payment.  But  if  the  principal  be  known  to  the  seller  at  the  time  when  he 
makes  the  contract,  and  he,  with  a  full  knowledge  of  the  principal,  chooses  to 
debit  the  agent,  he  thereby  makes  his  election,  and  cannot  afterwards  charge 
the  principal.  Or  if  in  such  case  he  debits  the  principal,  he  cannot  after- 
wards charge  the  agent.  There  is  a  third  case.  The  seller  may,  in  his 
invoice  and  bill  of  parcels,  mention  both  principal  and  agent :  he  may  debit 
A.  as  a  purchaser  for  goods  bought  through  B.,  his  agent.  In  that  case, 
he  thereby  makes  his  election  to  charge  the  principal,  and  cannot  afterwards 
resort  to  the  agent.  The  general  principle  is,  that  the  seller  shall  have  his 
remedy  against  the  principal,  although  he  may,  by  electing  to  take  the 
agent  as  his  debtor,  abandon  his  right  against  the  principal.  The  present 
case  differs  from  any  of  those  which  I  have  mentioned.  Here  the  agent 
purchased  the  goods  in  his  own  name.  The  name  of  the  principal  was  not 
then  known  to  the  seller,  but  it  afterwards  came  to  his  knowledge.  It  seems 
to  me  to  be  more  consistent  with  the  general  principle  of  law,  that  the  seller 
shall  have  his  remedy  against  the  principal,  rather  than  against  any  other 
person,  to  hold  in  this  case  that  the  seller,  who  knew  that  there  was  a  prin- 
cipal, but  did  not  know  who  that  principal  was,  may  resort  to  him  as  soon 
as  he  is  discovered.  Here  the  agent  did  not  communicate  to  the  seller  suf- 
jficient  information  to  enable  him  to  debit  any  other  individual.  The  seller 
was  in  the  same  situation,  as  if  at  the  time  of  the  contract  he  had  not 
known  that  there  was  any  principal  besides  the  person  with  whom  he  was 
dealing,  and  had  afterwards  discovered  that  the  goods  had  been  purchased 
on  account  of  another  ;  and,  in  that  case,  it  is  clear  that  he  might  have 
charged  the  principal.  It  is  said,  that  he  ought  to  have  ascertained,  by 
inquiry  of  the  agent,  who  the  principal  was;  but  I  think  that  he  was  not 
bound  to  make  such  inquiry,  and  that  by  debiting  the  agent  with  the  price 
of  the  goods,  he  has  not  precluded  himself  from  resorting  to  the  principal, 
whose  name  was  not  disclosed  to  him.  It  might  have  been  made  a  question 
whether  it  was  not  a  defence   to  this  action  that  the  principal  resided  in 
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r*oooi  Scotland.  But  that  was  not  a  point  *raacle  at  the  trial,  nor  noticed 
L  -  'J  iji  ti^e  \)\\i  of  exceptions ;  we  cannot,  therefore,  take  it  into  our  con- 
sideration. For  the  reasons  already  given,  I  think  the  plaintiff  is  entitled 
to  recover. 

Judgment  affirmed. 

Parke,  J.,  having  been  concerned  as  counsel  in  the  cause,   gave   no 
opinion. 


These  three  cases  are  printed  toge- 
ther and  at  length,  since  tliey  are  al- 
most always  cited  at  the  same  time, 
and,  taken  together,  comprise  most  of 
the  law  on  the  point  to  which  they  re- 
late, namely,  the  liability  of  an  un- 
named principal  when  discovered.  A 
very  elaborate  judgment  upon  a  point 
nearly  connected  with  this  subject  was 
delivered  by  Baron  Parke,  in  Thomas 
V.  Edwards,  2  Meeson  &  Welsh.  216. 
In  that  case,  a  person  named  Miller,  by 
the  direction  of  an  election  committee, 
of  which  the  defendant  was  chairman, 
opened  several  public-houses,  including 
that  of  the  plaintiff's  testatrix.  The 
action  was  brought  against  the  defend- 
ant for  the  meat  and  drink  supplied.  On 
a  motion  for  a  new  trial,  Parke,  B., 
stated  the  following  rules  for  the  guid- 
ance of  the  sheriff,  by  whom  the  issue 
was  to  be  tried:  "The  plaintiff  must 
prove  an  express  contract,  or  a  contract 
implied  between  the  defendant  and  his 
testatrix,  to  pay  for  the  meat  and  drink 
supplied  by  her  to  the  voters.  The  bur- 
den of  proof  is  on  the  plaintiff.  The 
first  question  will  be — tchether  amj  con- 
tract at  all  loas  entered  into  toith  the 
plaintiff's  testatrix  ?  If  she  supplied 
the  meat  and  drink  to  the  voters,  on  a 
mere  speculation  that  the  candidate,  or 
some  one  interested  in  the  election, 
would,  as  a  matter  of  honour,  pay  for 
them,  no  contract  was  thereby  created 
with  anyone.  But  if  she  supplied  them 
by  the  order  of  another,  looking  to  he 
paid  as  a  matter  of  right,  a  contract 
would  be  implied.  On  the  supposition 
that  a  contract  teas  entered  into,  the 
next  question  is,  with  whom  that  con- 
tract was  made  1    The  voters  were  cer- 


tainly not  contracting  parties.  Miller 
the  person  who  gave  the  order,  was 
prima  facie  the  contracting  party  with 
the  plaintiff's  testatrix.  But  if  the 
plaintiff  shows  that  Miller  was  acting 
as  the  agent  of  another  in  giving  that 
order,  the  principal  is  the  person  order- 
ing in  point  of  law,  and  is,  therefore, 
the  contracting  party.  If,  then,  it  is 
proved,  that  Miller  was  employed  by 
the  defendant  alone,  or  by  the  defendant 
and  others,  to  give  the  order,  and  that 
the  defendant  himself  was  not  acting,  in 
so  employing  Miller,  as  agent  for  any 
one  else,  then  the  defendant  is  the  prin- 
cipal, and  is  \\^\q,  whether  he  intended, 
or  not,  to  pledge  his  personal  responsi- 
bility. He  is  responsible  if  he  be  a 
principal ;  and  he  is  so,  unless  he  him- 
self be  an  agent  for  another.  The 
same  consequence  will  follow  if  Miller 
was  not  a  mere  agent,  but  acted  jointly 
with  the  defendant,  or  with  the  defend- 
ant and  others,  in  giving  the  order.  If 
it  should  appear,  that  the  testatrix  con- 
sidered Miller  as  acting  on  behalf  of 
the  candidate,  and  trusted  him,  by  sup- 
plying goods  to  the  voters,  on  the  sup- 
position that  he  was  authorised  to  con- 
tract on  his  behalf,  it  would  make  no 
difference  though  the  contract  with  the 
candidate  would  have  been  illegal;  for, 
on  proof  by  the  plaintiff  that  Miller  was 
not  so  authorised,  the  plaintiff  would 
establish  that  the  contract  was  7iot  with 
the  candidate,  though  the  testatrix  sup- 
posed it  to  be;  and  there  would,  there- 
fore, bo  no  illegality  in  the  contract 
actually  made,  and  no  policy  of  the  law 
would  prevent  an  action  being  brought 
upon  it.  .  .  .  In  addition  to  the  cases  of 
Peele  v.  Hodgson  and  Railton  v.  Hodg- 
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son,  cited  in  the  argument  as  to  the 
r*2'2'^l  *'''i'^'''^^y  of  one  who  was  the  real 
'-  '  ^  principal,  though  he  ivas  believed 
to  be  agent  for  another,  I  may  mention 
the  dictum  of  Lord  Holt,  Holt,  309,  who 
says,  'If  A.  employs  B.  to  work  for  C. 
without  warrant  from  C,  A.  is  liable  to 
pay  for  it.'  "  From  this  case,  added  to 
those  in  the  text,  we  may  infer: — 

1.  That  where  A.  contracts  with  B., 
without  statinof  himself  to  be  an  agent, 
B.  may,  on  discovering  his  principal, 
elect  between  them. 

2.  That  the  rule  is  the  same  where 
he  states  himself  to  be  an  agent,  but 
does  not  name  his  principal. 

3.  That  if  he  state  himself  to  be  an 
agent,  but  have  really  no  principal,  he 
is,  in  law,  himself  the  principal,  [unless 
having  had  at  one  time  authority,  its 
determination  was  not  and  could  not  be 
known  to  him,  Smout  v.  Ilbery,  10  M. 
&.  \V.  1,  or  unless  his  want  of  authority 
is  known  to  the  other  party.  See  the 
judgment  in  Jones  v.  Downman,  4  Q. 
B.  230,  where  Story  on  Agency,  p. 
227,  5  26.5,  ed.  1839,  is  cited  with  ap- 
probation.] 

One  of  the  shapes  in  which  the  ques- 
tion of  the  personal  liability  of  an  un- 
authorised person  acting  as  agent  some- 
times presents  itself,  is  where  he  has, 
without  authority,  signed  a  third  per- 
son's name  to  some  negotiable  instru- 
ment. In  Wilson  v.  Barthrop,  2  M.  & 
W.  863,  a  clerk,  who  had  authority  to 
sign  for  general  purposes,  drew  a  bill  in 
the  name  of  the  firm,  and  was  sued  per- 
sonally on  it.  But  the  case  went  off,  on 
the  ground  thatitdid  not  clearly  appear, 
that  he  had  acted  without  authority. 
In  Polhill  v.  Walter,  3  B.  &  Ad.  114, 
the  question  was  incidentally  discussed, 
whether  a  man  accepting  a  bill  with- 
out authority  would  be  personally  liable. 
The  court  said,  no  person  could  be  lia- 
ble, as  acceptor,  unless  for  honour,  except 
r*90'^  -1  ^the  drawee  of  the  bill.  [See 
L  ^-.ia  J  ^).^yjg  ^  Clarke,  6  Q.  B.  16, 

and  1  Car.  &  Kir.  177.]  In  the  course 
of  the  argument,  p.  120,  a  case  is  cited 
by  Sir  J.  Scarlett,  where  the  American 
courts  held,  that  a  man  making  a  note  in 
the  name  of  another,  without  authority,  is 
liable  personally,  as  maker.  [In  a  note 
at  page226of  Mr.  Justice  Story's  "Com- 
mentaries on  the  Law  of  Agency,"  ed. 
1839,  the  learned  author  says,  that  in 
cases  where  a  person  executes  an  in.stru- 
ment  in  the  name  of  another  without 
authority,  the  decisions  in  the  American 


courts  conflict  as  to  the  form  of  action 
in  which  the  agent  is  to  be  made  liable, 
the  courts  of  Massachusetts  and  Penn- 
sylvania holding  that  the  suit  must  be 
by  a  special  action  on  the  case,  whilst  in 
New  York  it  has  been  held,  that  an  ac- 
tion may,  under  such  circumstances,  be 
maintained  upon  the  instrument,  as  if  it 
were  executed  by  the  agent  personally, 
"thus,  if  an  agent,  without  authority, 
should  sign  a  note  in  the  name  of  an- 
other, that  he  may  be  sued  thereon  as  if 
it  were  his  own  note  ;"  and  for  the  doc- 
trine in  each  state,  several  American 
authorities  are  referred  to,  whilst  the 
law  in  England  is  stated  to  be  the  same 
as  in  Massachusetts  and  Pennsylvania, 
upon  the  authority  of  Polhill  v.  VValter, 
3  B.  &  Ad.  114,  v/hich  seems,  however, 
scarcely  to  warrant  the  statement,  at 
least  to  the  full  extent.  Indeed,  in  a 
note  to  Thomas  v.  Hewes,  2  Cr.  &.  Mee. 
at  p.  530,  (tt)  it  is  said  to  h:ive  been  laid 
down  by  Mr.  Baron  Bayley,  "  that  when 
an  agent  makes  a  contract  in  the  name 
of  his  principal,  and  it  turns  out  that  the 
principal  is  not  liable  for  the  want  of 
authority  in  the  agent  to  make  such  con- 
tract, the  agent  is  personally  liable  on 
the  contract;'^  and  Mr.  Baron  Parke  is 
there  stated  to  have  laid  down  the  same 
doctrine  in  an  unreported  case,  T.  T. 
1834.  It  is  believed,  however,  that  there 
is  no  reported  case  to  that  effect.  In 
Kennedy  v.  Gouveia,  3  D.  &  R.  .503,  re- 
ferred to  in  the  above  note  to  Thomas  v. 
Hewes,  the  decision  was  upon  the  facts 
of  the  case,  that  the  defendant  had  con- 
tracted as  principal ;  so  likewise  in  Har- 
per V.  Williams,  4  Q.  B.  219.  In  the 
case  of  Jones  v.  Downman,  4  Q.  B. 
235(a)  also,  the  court  thoujiht  that,  al- 
thougii  doubtful  upon  the  facts  of  the 
case,  whether  the  defendant  had  con- 
tracted as  principal  or  agent;  yet  as  it 
appeared  he  had  no  authority  to  con- 
tract in  the  latter,  he  must  be  taken  to 
have  done  so  in  the  former  capacity,  and 
held  him,  therefore,  liable  on  the  con- 
tract. This  decision  was  reversed  in  the 
Exchequer  Ciiamber,  Williams  v.  Down- 
man,  7  Q.  B.  103;  but,  upon  the  ground 
that  the  defendant  appeared  to  have  con- 
tracted as  agent,  and  that  his  want  of 
authority  to  do  so  was  not  clearly  shown 
by  the  plaintiffs.  In  none  of  these  cases 
was  it  necessary  to  decide,  nor  r  .i-.no-^h  1 
*vvas  it  decided,  that  an  agent,  <-  '"  ' 
executing  an  instrument  as  such,  but 
without  authority,  can  be  sued  upon  the 
instrument  itself;  but   where   want  of 
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authority  is  clearly  shown,  the  court  will 
always  lean  to  that  construction  of  the 
contract  which  would  liave  the  effect  of 
makin<!f  it  that  of  a  principal.  Tiie  ques- 
tion of  the  personal  liability  of  an  aj^ent 
contracting'  without  authority,  in  the 
name  of  another,  was  much  considered  in 
the  important  case  of  Smout  v.  llbery 
10  M,  &  VV.  1,  above  referred  to:  That 
was  an  action  for  necessaries  supplied  to 
the  defendant  between  the  time  of  her 
husband's  death,  on  a  voyage  to  China, 
and  of  the  receipt  of  the  intelligence  in 
England  ;  it  was  held  she  was  not  liable, 
upon  the  ground  that  she  did  not,  and 
could  not,  know  of  the  determination 
of  her  authority  to  contract.  In  the  lu- 
minous judgment  delivered  upon  that 
occasion,  the  cases  where  agents  have 
been  held  to  be  personally  responsible, 
are  divided  into  three  classes : — 

1.  Where  the  agent  makes  a  fraudu- 
lent representation  of  his  authority  with 
intent  to  deceive. 

2.  Where  he  has  no  authority  and 
knows  it,  but  nevertheless  makes  the 
contract  as  having  such  authority. 

3.  Where  not  having  in  fact  authority 
to  make  the  contract  as  agent,  he  yet 
does  so  under  the  bona  fide  belief  that 
such  authority  is  vested  in  him,  as  in  the 
case  of  an  agent  acting  under  a  forged 
power  of  attorney,  which  he  believes  to 
be  genuine,  and  the  like. 

Now,  according  to  this  classification, 
it  may  be  observed,  with  reference  to 
the  subject  more  immediately  under  dis- 
cussion, that  unless  agents,  within  the 
third  class,  when  contracting  as  such, 
can  be  mide  liable  otherwise  than  in  an 
action  on  the  case,  it  would  seem  they 
cannot  be  made  liable  at  all,  the  repre- 
sentation of  authority  being  bona  fide; 
see  the  notes  to  Pasley  v.  Freeman,  ante, 
and  if  that  be  so,  the  judgment  in  Sinout 
V.  llbery  appears  to  be  incidentally  an 
authority  for  supposing  that  Mr.  Justice 
Story  has  given  a  more  extensive  effect 
to  the  case  of  Polhill  v.  Walter,  than 
was  intended  by  the  judgment  itself, 
which  seems  to  proceed  rather  upon  the 
peculiar  situation  o^ an  acceptor  o? ii  bill 
of  exchange,  than  upon  any  rule  of  law, 
that  an  agent  contracting  as  such  with- 
out authority,  can  only  be  made  liable 
in  an  action  on  the  case.  In  many  cases, 
however,  there  is  certainly  a  difficulty 
in  holding  a  party  contracting  without 
authority  in  the  name  of  another,  liable 
upon  the  contract  itself,  which  perhaps 
would  not  exist,  were  the  liability  held 


to  extend  merely  io  an  vndertakint^  thai 
he  had  the  authority  he  professed  to 
have.] 

Very  similar  to  the  last  of  the  three 
rules  laid  down  at  page  222,  is  the  doc- 
trine in  those  cases  which  have  been  said 
to  warrant  the*proposition,  that  r-i^n-l'Sc} 
where  one  man  by  fraud  induces  '-  -' 

another  to  supply  goods  to  a  person 
with  whom  he  would  nut  have  dealt  had 
it  not  been  for  such  fraud,  thai  there  the 
vendor,  on  discovery  of  the  fraud,  may 
treat  him  as  a  principal,  and  sue  him  in 
indebitatus  assumpsit  for  goods  sold  and 
delivered,  if  he  have  himself  taken  pos- 
session of  the  articles  supplied.  See 
Biddle  v.  Levy,  1  Stark.  20;  Hill  v. 
Perrott,3  Taunt.  274;  Abbott  v.  Barry, 

5  B.  M.  98,  2  B.  &  B.  369;  Lucas  v. 
Godwin,  3  Bingh.  N.  C.  741;  and  Wil- 
son v.  Hart,  post.;  vide  tatem  Sehvay 
V,  Fogg,  5  M.  &  W.,  83.  It  may  be  a 
question  of  some  curiosity,  how  far  this 
doctrine,  if  pushed,  might  aflTect  the 
operation  of  the  stat.  9  G.  4,  c.  14,  s  6, 
set  out  and  commented  upon  in  the 
note  to  Chandelor  v.  Lopus,  vol.  i.  p.  79. 
This  question,  since  the  first  edition  of 
this  note  was  printed,  has  in  some  degree 
arisen.     In  Haslock  v,  Ferguson,  7   A. 

6  E.  86,  the  plaintiff'  sued  for  money 
had  and  received.  His  case  was  that 
one  Hobson  had  obtained  his  goods  by 
means  of  the  defendant's  false  represen- 
tation, and  had  afterwards  applied  part 
of  their  produce  to  the  liquidating  of  a 
debt  due  to  the  defendant  himself  The 
false  representation  was  by  parol,  and  the 
court  was  of  opinion,  that  it  could  not 
be  given  in  evidence,  being  the  only 
fact  on  which  the  plaintiff''s  case  rested. 
This  case,  in  principle,  resembles  Car- 
rington  v.  Roots,  2  M.  &  W.  248,  deci- 
ded on  the  Statute  of  Frauds. 

Although  the  person  who  has  dealt 
with  an  agent,  believing  him  to  be  a 
principal,  may  elect  to  treat  the  after- 
discovered  principal  as  having  contract- 
ed with  him;  still,  if  the  principal, _/b^ 
lowing  the  ordinary  course  of  business, 
have,  after  his  liubiiity  to  the  contractor 
is  complete,  altered  the  state  of  his  ac- 
counts with  the  agent,  this  right  of  the 
contractor  exists,  subject  to  the  stale  of 
those  accounts.  This  is  laid  down  in 
the  text  of  Thomson  v.  Davenport.  In 
Kymer  v.  Suwercropp,  1  Campb.  109, 
on  the  10th,  17th,  and  24th  of  June, 
Kenyon  and  Co.,  as  brokers  for  the  de- 
fendant, bought  coffee  from  the  plaintiff^, 
who  did  not,  however,  discover  the  agen- 
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cy  till  the.  8tli  of  July,  on  which  day 
Kenyoti  and  Co.  became  insolvent ;  part 
of  the  coffee  the  defendant  had  received, 
and  had  paid  Kenyon  and  Co.  for  it,  by 
an  acceptance  at  one  month,  dated  15th 
of  June,  which  was  cashed  when  due. 
At  the  expiration  of  one  month  from 
each  of  the  respective  days  of  sale,  which 
were  respectively  the  days  of  prompt 
in  that  trade,  the  plaintiff  demanded 
payment  from  the  defendant.  Lord 
Ellenborough  held  the  defendant  liable 
for  the  price.  "  A  person,"  said  his 
lordship,  "  selling  goods  is  not  confined 
to  the  credit  of  a  broker  who  buys  them, 
but  may  resort  to  the  principal  on  whose 
account  they  are  bought. 
If  he  lets  the  day  of  payment  go  by,  he 
may  lead  the  prmcipal  into  the  supposi- 
tion, that  he  relies  solely  on  the  broker; 
and  if,  in  this  case,  the  price  of  the  goods 
has  been  paid  to  the  broker,  on  account 
of  the  depeption  the  principal  shall  be 
discharged.  But  here  payment  was  de- 
manded from  the  defendant  on  the  several 
days  when  it  became  due,  and  no  reason 
was  given  him  to  believe  that  his  bro- 
ker alone  was  trusted."  In  the  above 
sentences  his  lordship  laid  down  the 
general  rule,  the  exception,  and  the  li- 
r*2-^4.1  '"'^^'•'•'"  '■0  ^'^3,t  ^exception  ;  the 
'-"'-'  general  rule  being,  that  the  con- 
tractor may  elect  between  the  agent 
and  the  unknown  principal,  upon  the  dis- 
covery of  the  latter ;  the  exception,  that, 
if  the  state  of  accounts  between  the 
principal  and  agent  have  been  altered, 
he  elects,  subject  to  the  state  of  those 
accounts;  and  the  limitation  to  that  ex- 
ception, that  the  alteration  in  the  state 
of  the  accounts  must,  in  order  to  deprive 
the  contractor  of  his  election,  be  made 
after  the  liability  of  the  principal  has 
accrued,  that  is,  after  the  right  of  act- 
ing upon  the  election  has  once  vested. 
►Some  difficulty  has  been  thought  to 
surround  the  subject-matter  of  this  note 
(namely,  the  creditors  right  of  election), 
arising  out  of  that  inflexible  rule  of  the 
law  of  evidence,  commented  on  in  Wig- 
glesworth  v.  Dallison,  ante,  vol.  i.  viz., 
that  the  terms  of  a  written  contract 
cannot  be  qualified,  or  contradicted,  by 
parol  testimony.  It  has  been  said,  if  A. 
contract  in  writing  without  naming  his 
principal,  so  that  he  appears  upon  the 
writing  to  be  himself  the  principal,  does 
not  a  creditor  who  seeks  to  show,  that 
while  thus  professedly  contracting  for 
himself,  he  really  contracted  for  a  prin- 
cipal, endeavour  to  infringe  this  rule  of 
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evidence,  by  adding  to  the  written  con- 
tract a  new  term  at  variance  with  the 
written  terms?  This  question,  it  is 
however  apprehended,  must  receive  dif- 
ferent answers  upon  different  occasions, 
answers  varying  according  to  the  object 
with  which  it  is  sought  to  introduce  the 
parol  testimony,  which,  it  is  submitted, 
never  can  be  heard  for  the  purpose  of 
(Zischarging  the  agent,  but  may  always 
be  so  for  that  of  charging  the  principal. 
That  parol  evidence  can  never  be  ad- 
mitted for  the  purpose  of  exonerating 
an  agent  who  has  entered  into  a  written 
contract  in  which  he  appears  as  princi- 
pal, even  though  he  should  propose  to 
show,  if  allowed,  that  he  mentioned  his 
principal  at  the  time  of  entering  into  it, 
seems  to  be  now  well  established.  The 
cases  of  Ledbitter  v.  Farrow,  5  M.  &  S. 
345;  Lefevre  v.  Lloyd,  5  Taunt.  749; 
Sowerby  v.  Butcher,  1  C.  &  Alee.  371, 
and  4  Tyrwh,  320,  show  that  an  agent, 
drawing,  accepting,  or  indorsing  negotia- 
ble securities  in  his  own  name,  is  per- 
sonally liable  upon  them  to  the  holder. 
In  Magee  v.  Atkinson,  2  JVIee.  &  Welsh, 
440,  on  the  trial  of  an  action  of  assump- 
sit for  the  non-delivery  of  railway  shares, 
it  appeared  that  the  defendant,  who 
was  a  share-broker,  sold  the  shares  in 
question,  on  account  of  Mr.  Jacob,  to 
JScholes  the  plaintiff's  agent;  he  then 
returned  home,  and  informed  his  clerk 
that  he  had  sold  the  shares  to  Scholes, 
on  which  the  clerk  entered  in  the  book 
a  sale  from  the  defendant  to  Scholes, 
and  a  contract  note  to  the  same  effect 
was  sent  to  Scholes.  The  defendant 
shortly  afterwards  altered  the  book  by 
inserting  Jacob's  name  as  seller,  and 
sent  another  note  to  Scholes,  in  which 
Jacob  appeared  as  seller.  On  these 
facts,  Patteson,  J.,  left  it  to  the  jury  to 
say  whether  the  second  note  was  a  cor- 
rection of  a  mistake  in  the  first;  and  he 
told  them  "that  if  the  defendant  entered 
into  a  written  contract  in  his  own  name, 
he  could  not  afterwards  set  up  that  he 
was  acting  as  a  broker  merely ;  and, 
though  known  to  be  an  agent,  if  the  de- 
fendant signed  the  contract  in  his  own 
name,  he  was  liable."  Evidence  was 
tendered  to  show  a  custom  to  send  in 
broker's  notes  without  disclosing  the 
principal's  name,  but  this  evidence  was 
rejected.  The  jury  found  a  verdict  for 
the  plaintiff,  and  the  Court  of  Exche- 
quer approved  of  the  direction  of  the 
learned  judge,  and  refused  a  rule  for  a 
new  trial.     "I  do  not  see,"  said  Parke, 
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B.,  "any  default  in  the  rejection  of  the 
evidence,  because  the  evidence  tendered 
was  to  alter  the  written  contract." 
"The  custom  offered  to  be  proved," 
said  Alderson,  B.,  "  was  a  custom  to 
violate  the  common  law  of  England." 
See  Jones  v.  Littledale,  6  A.  &.  E., 
486. 

This  doctrine  has  been  lately  con- 
firmed and  established  in  the  case  of 
Higgins  V.  Senior,  8  M.  &  VV.  8:34, 
after  an  elaborate  argument,  in  which 
all  the  cases  were  brought  before  the 
court  and  their  bearing  fully  discussed. 

In  the  above  cases,  Wilson  v.  Hart,  7 
Taunt.  295,  was  cited  as  an  authority 
in  favour  of  the  admissibility  of  the  parol 
evidence.  This  case  has  occasioned 
some  confusion,  arising  mainly  from  the 
too  great  generality  of  the  marginal 
note,  in  which  it  is  broadly  stated,  that 
"the  Statute  of  Frauds  does  not  exclude 
parol  evidence  that  a  contract  for  the 
sale  of  goods,  purporting  to  have  been 
made  between  A.,  the  seller,  and  B., 
the  buyer,  was,  on  B.'s  part,  made  by 
him  only  as  agent  for  C."  On  exami- 
nation, however,  it  will  be  found  to  be 
no  direct  authority  as  to  the  admissibility 
pg.^r-,  of  *lhe  evidence  in  any  case; 
'-  ^  -'  and  so  far  as  it  is  of  weight  upon 
this  subject,  it  will  be  found  only  to 
support  the  second  of  the  two  proposi- 
tions above  submitted,  namely,  that  the 
parol  evidence  may  be  admitted  to 
charge  the  principal,  though  not  to  dis- 
charge the  agent.  In  Wilson  v.  Hart, 
a  person  of  the  name  of  Read,  being  in- 
debted to  Hart,  who  was  pressing  him 
for  payment,  said,  he  thought  he  could 
get  credit  for  wool,  which  Hart  wanted, 
and  accordingly  procured  a  broker  to 
purchase  some  from  Clarke,  telling  the 
broker 'that  he  was  commissioned  to  buy 
it  by  Hart.  The  broker  bought  it,  it 
having  been  previously  inspected  by 
Hart,  and  the  bought  note  and  invoice 
both  named  Read  as  the  buyer.  In  an 
action  brought  by  the  assignees  of 
Clarke,  the  seller  of  the  wool,  against 
Hart,  for  the  price,  the  L.  C.  J.  Gibbs 
told  the  jury,  "that  the  question  fur 
them  was,  whether  it  was  a  sale  to  the 
defendant  or  to  Read  ;  if  they  thought  it 
was  a  fraud  between  the  detiendant  and 
Read,  to  pay  the  defendant's  debt  with 
Clarke's  wool,  they  might  find  for  the 
plaintiff.  The  written  documents  fa- 
voured the  defendant's  case,  but  if  the 
jury  thought  that  the  defendant  had  all 
along  intermeddled  with  the  sale,  and 
induced  the  plaintiffs  to  think  he  was 


going  to  pay  for  them,  notwithstanding 
the  sale  was  in  form  to  Read,  they 
might  find  for  the  plaintiffs."  The  jury 
found  a  verdict  for  the  plaintiffs,  and  a 
motion  was  made  for  a  new  trial  on  the 
ground,  1st,  That  there  was  no  contract 
between  Clarke  and  the  defendant  within 
the  17th  section  of  the  Statute  of  Frauds ; 
2dly,  That  parol  evidence  ought  not  to 
have  been  received  for  the  purpose  of 
altering  the  effect  of  the  written  con- 
tract.    The  court  refused  the  rule. 

JNow  it  is  plain  that,  in  deciding  the 
above  case,  it  was  not  necessary  to  go 
further  than  to  say  that  where  a  man 
gels  goods  into  his  hands  by  fraud,  he 
may  be  charged  with  their  price  in  as- 
sumpsit. So  far  this  case  is  an  autho- 
rity in  support  of  the  doctrine  deduced, 
in  a  former  part  of  this  note,  from  Biddle 
V.  Levy,  Hill  v.  Perrott,  and  Lucas  v. 
Godwin,  and  could  involve  no  question 
concerning  the  written  contract^ because 
the  assumpsit  would  be  raised,  not  out 
of  that  or  by  its  aid,  but  from  the  acts 
of  the  defendant,  in  possessing  himself  of 
the  goods  by  means  of  a  delusion  prac- 
tised upon  Clarke.  Such  was,  more- 
over, the  view  taken  by  the  court. 
"  The  case  was  left  to  the  jury,"  says 
Dallas,  J,,  "  on  a  question  of  fraud,  and 
the  jury  have,  on  the  whole,  drawn  a 
conclusion,  that  this  was  a  contrivance 
between  the  defendant  and  Read,  for 
the  purpose  I  have  mentioned,  and  this 
was  legitimately  a  question  for  the 
jury."  It  is  true  that  Park,  J.,  says  in 
his  judgment,  "  It  is  the  constant  course 
to  show  by  parol  evidence  whether  a 
contracting  party  is  agent  or  principal. 
The  evidence  is  properly  admitted." 
The  decision  of  the  case,  however, 
turned,  as  has  been  shown,  altogether 
upon  the  fraud.  But,  even  had  it  turned 
upon  the  admissibility  of  the  evidence, 
it  would  not  liave  been  at  all  at  variance 
with  Magee  v.  Atkinson,  since  the  evi- 
dence would  have  been  admitted  not  to 
discharge  Read,  but  to  charge  Hart. 
This  e.icplanation  of  Wilson  v.  Hart  has, 
since  the  publication  of  the  first  edition 
of  this  note,  received  the  sanction  of  the 
Court  of  Exchequer,  in  Hiffgins  v.  Se- 
nior, 8  M.  &  W.  834. 

The  next  proposition  above  submitted, 
is,  that  parol  evidence  that  the  person 
who  has  signed  as  principal  was  in  re- 
ality an  agent,  ought  not  to  be  excluded, 
when  the  purpose  for  which  it  is  offered 
is  that  of  charging  the  principal  with 
the  contract.  The  principle  on  which 
it  is  submitted  that  this  depends,  is  ad 
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verted  to  in  the  text  of  Paterson  v.  Gan- 
dasequi,  which  states  that  "it  was 
moved  to  set  aside  the  nonsuit,  on  the 
ground  of  assimilating'  this  case  of  a 
dormant  principal  to  that  of  a  dormant 
partner,  where,  though  the  person  fur- 
nishing goods  to  the  ostensible  partners 
intended,  at  the  time,  to  give  credit  only 
to  them,  yet  he  may  afterwards  pursue 
his  remedy  against  the  dormant  partner 
when  discovered."  And  this,  it  is  sub- 
mitted, is  the  true  principle.  A  dormant 
partner  is  sued  on  the  ground  of  agency ; 
he  is  liable  on  a  contract  relating  to  the 
firm  made  in  the  ostensible  partner's 
name  alone,  because  he  is  taken  to  have 
adopted  the  name  of  the  ostensible  part- 
ner as  his  own,  for  the  purpose  of  such 
contracts.  So  that,  when  the  ostensible 
partner  signs  his  name  to  such  contracts, 
he  signs  a  word,  the  meaning  of  which 
comprehends  ntit  himself  alone,  but  his 
partner  also.  It  is,  in  fact,  a  question 
of  signification,  A.  and  B.  trade  under 
the  name  "  A. ;"  the  name  "  A.,"  there- 
fore, when  used  in  a  contract  relating 
r*:2*2fil  ^"^  such  *trade,  means  "A.  & 
'■  J  B.  ;"ar.d  to  show  that  it  has  such 
meaning,  parol  evidence  is  admissible, 
but  admissible  only  for  the  purpose  of 
charging  B.,  for  De  Mautort  v.  Sanders, 
1  B.  &  Ad.  ,398,  decides,  that  it  cannot 
be  admitted  to  discharge  the  ostensible 
partner.  Now,  if  B.  may  contract 
jointly  with  A.,  under  the  name  of  A., 
and  employ  A.  to  sign  it,  there  is  no 
reason  why  he  should  not  contract  indi- 
vidually in  the  same  way,  and,  if  he 
may  do  so,  then  parol  evidence  must  be 
admissible  to  show  that  A.,  being  his 
agent,  so  contracted  for  him. 

This  view  will  be,  it  is  submitted, 
borne  out  by  an  examination  of  the  au- 
thorities. In  Paterson  v.  Gandasequi, 
the  order  for  the  goods  for  which  the 
action  was  brought  was  in  writing, 
signed  only  by  Larrazabal  and  Co. ;  no 
objection  was  made  to  the  admissibility 
of  the  parol  evidence.  In  Thomson  v. 
Davenport,  Railton  v.  Peele,  and  Rail- 
ton  V.  Hodson,  the  invoices,  which  ap- 
pear to  have  contained  the  terms  of  the 
contracts,  were  made  out  to  the  respec- 
tive agents.  [And  in  Trueman  v.  Lo- 
der,  11  A.  «Si  E.  595,  the  point  was  ex- 
pressly decided.  "Parol  evidence,"  said 
the  Lord  Chief  Justice,  in  that  case, 
"is  always  necessary  to  show  that  the 
party  sued  is  the  person  making  the 
contract  and  bound  by  it;  whether  he 
does  so  in  his  own  name,  or  in  that  of 


another,  or  in  a  feigned  name,  and  whe- 
ther the  contract  be  signed  by  his  own 
hand  or  that  of  an  agent,  are  inquiries 
not  different  in  their  nature  from  the 
question — who  is  the  person  who  has 
just  ordered  goods  in  a  shop]  If  he  is 
sued  for  the  price,  and  his  identity  made 
out,  the  contract  is  not  varied  by  appear- 
ing to  have  been  made  by  him  in  a 
name  not  his  own."  And,  in  a  case  of 
Lindus  v.  Bradwell,  C.  B.,  29th  Janu- 
ary, 1848,  the  Court  of  Common  Pleas 
held  that  the  drawee  of  a  Bill  of  Ex- 
change, accepted  by  his  wife,  in  her  own 
name,  but  by  his  authority,  was  liable 
upon  the  bill  as  acceptor.]  The  case  of 
Short  v.  Spackman,  2  B.  &  Adol.  962, 
has  considerable  bearing  on  these  points. 
The  plaintiffs,  being  employed  by  Hud- 
son to  buy  oils,  employed  one  Bentley 
to  effect  a  purchase  for  them ;  Bentley 
applied  to  the  defendants,  who  refused 
to  sell  to  the  plaintiffs,  but  being  in- 
formed they  had  a  principal  consented, 
and  made  out  the  bought  and  sold  notes 
to  the  plaintiffs,  as  principals.  Hudson 
refused  to  ratify  the  purchase,  on  which 
the  plaintiffs  took  it  for  their  own  bene- 
fit, demanded  the  oils,  and  brought  an 
action  against  the  defendants  tor  not 
delivering  them.  It  was  objected  that 
the  defendants  had  expressly  refused  to 
deal  with  the  plaintiffs  as  principals; 
the  form  of  the  written  contract  (the 
bought  and  sold  notes)  in  which  they 
appeared  as  principals,  was,  however, 
held  to  entitle  them  to  sue;  and  Parke, 
J.,  in  his  judgment,  says,  "It  is  found 
that  the  plaintiffs  were  •  authorised  by 
Hudson  to  buy  oil  of  the  defendant,  and 
the  contract  was  binding  both  on  them, 
and,  if  the  defendant  chose  to  enforce  it, 
on  Hudson." 

It  is  for  the  above  dictum  of  Parke,  J. 
that  Short  v.  Spackman  is  cited :  the 
decision  of  the  case  turns,  as  will  be 
perceived,  upon  the  right  of  the  agent 
to  sue  upon  the  contract  i«  his  own 
name.  That  an  agent  who  has  made  a 
contract  in  his  own  name  for  an  undis- 
closed principal,  may  sue  on  it  in  his 
own  name,  is  established  by  several 
cases,  particularly  the  late  one  of  Sims 
V.  Bond,  5  B.  &  Ad.  393.  "  It  is,"  said 
the  Lord  Chief  Justice,  delivering  the 
judgment  of  the  court  in  that  case,  after 
a  cur.  adv.  vult,  "a  well  established 
rule  of  law,  that  where  a  contract  not 
under  seal  is  made  by  an  agent  in  his 
own  name  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may 
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sue  on  it ;  the  defendant,  in  the  latter 
case,  being  entitled  to  be  placed  in  the 
same  situation,  at  the  time  of  the  disclo- 
sure of  the  real  principal,  as  if  the  agent 
had  been  the  contracting  party.     This 
rule   is   most   frequently   acted   on    in 
sales    by   factors,   agents   or   partners, 
in  which  cases  either  the  nominal  or  real 
contractor  may  sue.  But  it  may  be  equally 
applied  to  other  cases."    See  also  Alex- 
ander V.    Barker,  2   Tyrwh.    R.    146; 
Sims  V.    Brittain,    4   B.    &   Ad.   375; 
Bastable  v.  Poole,  5  Tyrwh.  111.  Now, 
as  far  as  the   admissibility  of  the  pa- 
rol   evidence    to    qualify    the   written 
contract  is  concerned,  there  is  as  much 
objection  to  letting  it  in  for  the  purpose 
of  enabling  the  principal  not  named  in 
the  contract  itself  to  sue,  as  for  the  pur- 
pose of  rendering  him  liable  to  be  sued. 
But  the  true  rule,  it  is  submitted,  is,  that 
the  parol  evidence  is  admissible  for  the 
purpose  of  introducing  a  new  party,  but 
never   for   that   of  dischsLTging   an  ap- 
parent party  to  the  contract.     See  this 
laid  down  in  Jones  v.  Littledale,  6  A. 
Si.  E.  486,  and  in  the  judgment  of  the 
Court  of  Exchequer  in  Higginsv.  Senior, 
ubi  sup. ;  the  point  was  mooted  but  not 
decided  in  Graham  v.  Mussen,  1  Bingh. 
N.  C.  603,  where  the  court  held  that 
the  buyer  did  not  by  requesting  the  sel- 
ler's agent  to  write  a  note  of  the  con- 
tract in  his  (the  buyer's)  book  constitute 
him  his  agent  for  the  purpose  of  signing 
his  name  so  as  to  render  the  entry  a 
note  in  writing  within  the  Statute  of 
Frauds.     [Of  course  the  same  principles 
are  applicable  to  the  case  of  partners 
contracting   in   their  own   names,  but 
really  on  behalf  of  themselves  and  an 
unnamed  partner.  For,  to  use  the  words 
Baron  Parke,  9  M.  &  W.98,  "all  ques- 
tions of  this  sort  between  partners  are 
mere  illustrations  of  the  same  questions 
between    Principal   and    Agent;"    and 
though,  in  Beckham  v.  Knight,  4  Bingh. 
N.  C.  243,  the  C.  P.  thought   that  a 
written  contract,  interpartes  though  not 
under  seal,   signed    by  some  partners, 
could  not  be  shown  to  have  been  intend- 
ed to  bind  others,  yet  that  notion  was 
disapproved  of  in  the  Exchequer  Cham- 
ber, and  the  contrary  has  since  been  de- 
cided in   Beckham  v.    Drake,  9  M.  & 
W.  79;  and  see  S.  C.  in  error,  11  M. 
&  W.  315.] 

But  it  is  not  merely  in  cases  where 
the  agent  has  contracted  in  his  own 
name  for  an  unnamed  principal,  that  he 
has  a  right  to  sue  at  law  upon  the  con- 


tract.    When  he  has  made  a  contract, 
in  the  subject-matter  of  which  he  has  a 
special   property,  he  may,  even  though 
he  contracted  for  an  avowed  principal, 
sue  in  his  own  name.     Williams  v.  Mil- 
lington,  1  H.  Bl.  81,  is  the  leading  case 
on  this  subject.     There  the  plaintiff,  an 
auctioneer,  was  employed  by  Crown  to 
sell  his  goods.   The  sale  was  at  Crown's 
house,  and  the  goods  known  to  be  his 
property.     The  plaintiff  brought  an  ac- 
tion against  the  defendant,  who  had  pur- 
chased some  part  of  the  goods,  for  goods 
sold  and  delivered,  and  obtained  a  ver- 
dict, which  the   Court    refused    to  set 
aside.       "  An   auctioneer,"   said    Lord 
Loughborough,  "  has  a  possession,  cou- 
pled with  an  Hnterest,  in  goods  r*oo7"i 
which  he  is  employed  to  sell,  not  '•        -■ 
a  bare  custody,  like  a  servant  or  shop- 
man.    There  is  no  difference,  whether 
the  sale  be  on  the  premisesof  the  owner 
or   at   a   public    auction-room ;    for,  on 
the  premises  of  the  owner,  an  actual 
possession    is  given   to  the  auctioneer 
and  his  servants  by  the  owner,  r-  ^ooja  1 
not  *merely   an   authority  to  '-   "        -• 
sell.     I  have  said  a  possession  coupled 
with  an  interest;  but  an  auctioneer  has 
also  a  special  properly  in  him,  with  a 
lien    for  the    charges   of  the   sale,  the 
commission,  and  the  auction  duty,  which 

he   is   bound  to    pay It 

is  not  a  true  position  that  two  persons 
cannot  bring  separate  actions  for  the 
same  cause  :  the  carrier,  and  the  owner 
of  goods,  may  each  bring  actions  on  a 
tort;  the  factor  and  owner  may  each 
have  actions  on  a  contract;  I  am,  there- 
fore, upon  the  whole,  decidedly  of  opin- 
ion that  this  action  may  well  be  main- 
tained." [In  the  case  of  Rayner  v. 
Grote,  15  M.  &  W.  359,  the  plaintiff 
made  a  written  contract  for  the  sale  of 
goods,  in  which  he  described  himself  as 
the  agent  of  A. ;  the  buyer  having  ac- 
cepted a  portion  of  the  goods  after  notice 
that  the  plaintiff  was  the  real  principal, 
it  was  held  that  he  might  sue  in  his  own 
name  for  the  non-acceptance  of  the  resi- 
due. Had  the  contract  been  altogether 
executory,  and  one  in  which  the  skill  or 
solvency  of  the  principal  could  have  been 
reasonably  considered  as  an  ingredient, 
or  perhaps  if  executory  and  wholly  un- 
performed without  such  qualification,  or 
even  partly  performed,  without  the  know- 
ledge of  who  was  the  real  principal,  the 
Court  seem  to  have  thought  the  plaintiff 
could  not  have  sued  in  his  own  name; 
see  Bickerton  v.  Burrell,  5  M.  &•  S.  383. 
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Although  acceptance  of  part  perform- 
ance of  such  a  contract  with  a  know- 
ledge of  the  real  principal  would  enable 
the  real  principal,  though  described  in 
the  contract  as  agent,  to  sue,  yet  it  may 
be  doubted  how  far  the  same  knowledge 
at  the  time  of  making  the  contract 
would  have  the  same  effect,  the  contract 
remaining  wholly  executory.] 

But  there  is  an  objection  of  a  peculiar 
nature  to  suing  in  the  name  of  an  auc- 
tioneer: for  sales  by  auction  are  within 
the  17th  section  of  the  Statute  of  Frauds, 
so  that  the  contract  created  by  such 
sale  must  be  evidenced  by  a  memoran- 
dum in  writing  signed  by  the  party  to 
be  charged,  or  by  his  agent.  Now,  it  is 
well  known  that  the  auctioneer  is  on 
these  occasions  the  agent  for  the  pur- 
chaser to  sign  the  contract,  as  well  as 
of  the  seller  to  sell  the  goods  ;  so  that 
his  entry  in  his  book  binds  the  purcha- 
ser, and  is  a  sufficient  memorandum  of 
the  contract.  But  it  has  been  held  that, 
when  the  purchaser  is  sued  in  the  auc- 
tioneer's name,  this  memorandum  is 
insufficient :  for  the  auctioneer,  by  bring- 
ing the  action,  affirms  himself  to  be  the 
vendor,  and  so  causes  the  case  to  fall 
within  the  rule  that  the  vendor  cannot 
be  an  agent  for  the  purchaser  within 
the  meaning  of  the  statute ;  Farebother 
V.  Simmons,  5  B.  &  A.  33.  This  deci- 
sion seems  to  have  been  regretted,  and 
it  is  otherwise  if  the  name  was  written 
contemporaneously  with  the  sale,  not 
r  *997A  1  *'^y  ^^^  auctioneer,  but  by  his 
L  "^"^'^  J  clerk  ;  Bird  v.  Boulter,  4  B.  & 
Ad.  443. 

In  every  case  in  which  the  agent  sues 
in  his  own  name,  two  consequences,  it 
must  be  remembered,  follow.  1.  That 
the  defendant  may  avail  himself  of  tiiose 
defences  which  would  be  good  as  against 


the  agent  who  is  the  plaintiff  on  the 
record ;  Gibson  v.  Winter,  5  B.  &  Ad. 
96,  Wilkinson  v.  Lindo,  7  M.  &  W.  83, 
and  Bauerman  v.  Radenius,  post,  228. 
2.  That  he  may  avail  himself  of  those 
which  would  be  good  as  against  the 
principal  for  whose  use  the  action  is 
brought.  See  Welstead  v.  Levy,  1  M. 
&  Rob.  133;  Megginson  v.  Harper,  4 
Tyrwh.  94;  R.  v.  Hardwicke,  11 
East,  578;  Harrison  v.  Vallance,  1 
Bing.  45 ;  Smith  v.  Lyon,  3  Campb. 
465. 

Where  the  agent  has  contracted  for 
an  undisclosed  principal,  and  that  prin- 
cipal thinks  proper  to  sue  on  the  con- 
tract in  his  own  name,  he  does  so,  sub- 
ject to  those  rights  which  the  defendant 
might  have  exercised  against  the  agent 
at  the  time  of  the  disclosure,  had  that 
agent  been  really  a  principal.  This  is 
a  part  of  the  rule  laid  down  by  the  court 
in  Sims  v.  Bond,  and  above  quoted. 
Thus,  if  a  factor  sell  as  principal,  the 
vendee,  on  the  true  principal  afterwards 
discovering  himself,  may  avail  himself 
of  payment  to,  or  set  off  a  demand  upon, 
the  factor;  Stracy  v.  Decy,  7  T.  R. 
361 ;  George  v.  Claggett,  7  T.  R.  359, 
ante,  p.  77,  et  notas;  Coates  v.  Lewis, 
1  Camp.  444;  Blackburne  v.  Scholes,  2 
Camp.  343;  Carr  v.  Hinchcliffe,  4  B.  & 
C.  551  ;  Taylor  v.  Kyraer,  3  B.  &  Ad. 
334;  Bastable  v.  Poole,  5  Tyrwh.  Ill, 
It  was  once  attempted  to  extend  this 
doctrine  so  as  to  allow  a  set-off  against 
a  trustee  of  money  due  from  the  cestui 
que  trust;  Bottomley  v.  Brook,  1  T.  K. 
621;  Rudge  v.  Birch,  ibid.  622.  But 
these  cases  have  been  disapproved  of; 
Tucker  v.  Tucker,  4  B.  &  Ad.  745; 
and  see  Lord  Ellenborough's  observa- 
tions in  Wake  v.  Tinkler,  16  East,  36. 


As  a  general  rule,  all  contracts  by  an  agent  within  the  scope  of  the 
agency,  are  binding  on  the  principal.  This  rule  applies,  whether  the  con- 
tract be  made  in  the  name  of  the  principal  or  the  agent,  unless  the  circum- 
stances are  such  as  to  show  an  intention  to  look  solely  to  the  one,  and  not 
to  the  other. 

The  mere  fact  that  goods  sold  to  an  agent,  are  charged  to  him,  although 
known  to  be  acting  on  behalf  of  another,  will  not  justify  a  presumption 
that  the  sale  was  exclusively  on  his  credit,  unless  the  name  of  the  principal 
is  known,  as  well  as  his  existence;  for  without  such  knowledge,  there  can  be 
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no  opportunity  for  electing  between  him  and  the  agent;  Henderson  v.  MayLcw, 
2  Gill,  393 ;  Lapham  v.  Green,  9  Vermont,  40G ;  Edwards  v.  Golding,  20  id.  30. 
Hence,  where  an  agent  enters  into  a  contract  in  bis  own  name,  on  behalf  of  an 
undisclosed  principal,  it  ma}-  be  enforced  against  the  latter,  when  subsequently 
discovered;  The  Perth  Amboy  Man.  Co.  v.  Condit,  1  Zabriskie,  659  ;  Upton 
V.  Gray,  2  Greenleaf,  374;  Kaymond  v.  The  Crown  and  Eagle  Mills,  2  Metcalf^ 
319.  But  if  the  vendor  choose  to  give  credit  to  the  agent,  with  full  knowledge 
of  the  principal,  he  will  be  bound  by  his  election,  whether  made  at  the  time 
of  the  sale,  or  subsequently;  Page  v.  Stone,  10  Metcalf,  100;  Bate  v.  Burr, 
4  Harrington,  130;  Ahreus  v.  Cobb,  9  Humphreys,  543.  Some  difficulty, 
however,  exists  in  determining  what  is  sufficient  proof  of  an  intention  to 
look  solely  to  the  agent,  and  what  should  be  deemed  sufficient  knowledge 
of  the  principal,  to  render  such  an  election  binding.  Charging  the  goods 
to  the  agent;  Bate  v.  Burr;  accepting  a  note  from  him  for  the  price;  French 
V.  Price;  Page  v.  Stone:  or  suing  him  as  the  purchaser;  Jones  v.  The 
Alton  Ins.  Co.  14  Conn.  301 ;  are  prima  facie,  if  not  conclusive  evidence  of 
an  intention  to  trust  him  exclusively,  an*l  exonerate  the  principal.  But  it  was 
was  held,  in  Clelaud  v.  Walker,  13  Alabama,  1058,  that  the  presumption 
which  would  otherwise  have  arisen,  from  the  institution  of  a  suit  against  the 
agent,  was  rebutted  by  showing,  that  the  suit  was  the  result  of  a  mistake 
or  misapprehension.  And  it  would  seem,  from  the  case  of  Raymond  v.  The 
Crown  and  Eagle  Mills,  that  the  right  of  election  will  not  be  precluded,  by 
suffiiring  a  charge  against  the  agent  to  stand,  after  the  discovery  of  the  prin- 
cipal, by  joining  them  both  in  the  same  suit,  or  by  any  thing  short  of  posi- 
tive acts,  or  declarations,  showing  an  intention  to  look  solely  to  the  former 
after  full  knowledge  has  been  obtained  of  the  latter.  And  it  may  be  inferred, 
from  the  language  held  in  this  case,  and  in  that  of  Upton  v.  Gray,  that  to 
render  an  election  between  principal  and  agent  binding,  the  condition  and 
character  of  the  principal  must  be  known  as  well  as  his  name;  it  being 
evidently  more  important,  in  a  question  of  credit,  to  know  who  and  what 
the  party  is,  than  what  he  is  called, 

H. 
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TRINITY.— 38  GEO.  3,  IN  B.  R. 
[reported  7  T.  R.,  663.] 

The  defendant  may  give  in  evidence  the  declarations  or  admissions  of  the  plaintiff 
on  the  record  to  defeat  the  action,  although  such  plaintiff'  appear  to  be  only  a 
trustee  for  a  third  person. (a) 

This  was  an  action  on  the  case,  wherein  the  declaration  stated,  that  in 
consideration  that  the  plaintiffs  had  shipped  on  board  a  certain  vessel  tlien 
lying  at  Erabden,  and  whereof  the  defendant  was  master,  certain  goods  to 
be  carried  from  thence  to  London,  there  to  be  delivered  in  good  condition 
and  dry  (except  in  cases  of  inevitable  damage  or  leakage)  to" Messrs.  Van 
Dyck  and  Co.  for  a  certain  reasonable  freight  to  be  paid  to  the  defendant, 
the  defendant  promised  to  carry  and  deliver  the  same  accordingly;  that  the 
ship  with  the  goods  arrived  safely  from  Embden  at  London;  and  althouo-h 
Messrs.  Van  Dyck  and  Co.  paid  the  freight  for  the  same,  yet  the  defendant 
did  not  deliver  the  goods  in  good  condition  and  dry,  although  not-prevented 
from  so  doing  by  inevitable  damage  or  leakage,  but  on  the  contrary  delivered 
the  same  wet  and  ill-conditioned,  and  the  said  goods  were  through  the  same 
neglect  and  default  of  the  defendant  much  damaged  and  spoiled,  &c.  To 
this  the  general  issue  was  pleaded. 

At  the  trial  before  Lord  Kenyon  at  Guildhall,  much  evidence  was  at  first 
gone  into  in  order  to  show  that  the  injury  arose  from  the  unskilful  stowino-  of 
the  goods  on  board  the  vessel,  and  not  from  the  inevitable  danger  of  the 
sea,  as  the  defendant  endeavoured  to  establish.  But  the  principal  question 
arose  on  the  production  to  evidence  by  the  defendant  of  a  letter  from  the 
plaintiffs,  who  were  the  shippers  of  *the  goods  to  Van  Dyck  and  Co.,  r^^-joQ-, 
entirely  exculpating  the  defendant  from  all  blame  or  imputation  of  •-  *""  J 
negligence  or  misconduct,  and  stating  that  he  acted  in  every  respect  accord- 
ing to  their  (the  plaintiffs')  orders  by  stowing  the  goods  under  their  direc- 
tion. But  it  also  appeared  in  the  same  letter  that  Van  Dyck  and  Co.  were 
the  persons  on  whose  risk  the  goods  were  shipped,  that  they  were  the  per- 
sons really  interested  in  the  suit,  and  had  indemnified  the  plaintiffs,  their 
agents,  in  whose  name  they  had   brought  this  action.     Whereupon  it  was 

(a)  Whether  the  declaration  ofa  cestuy  que  trust  can  be  given  in  evidence  was  mooted 
in  Doe  v.  Wainwright,  8  Ad.  &,  El.  691 ;  and  Elverd  v.  Foster,  B.  R.  Easter,  1841. 
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contended  at  the  trial,  in  support  of  the  action,  that  as  it  was  disclosed  that 
Van  Dyck  and  Co.  were  the  real  plaintiffs,  and  the  nominal  plaintiffs  only 
their  agents,  the  former  ought  not  to  be  concluded  by  the  admissions  of  their 
agents,  proved  too  by  letter  without  the  sanction  of  an  oath,  and  that  there- 
fore this  evidence  ought  to  be  rejected  :  but  Lord  Keuyon  being  of  a  differ- 
ent opinion,  the  plaintiff  was  nonsuited. 

Gibhs  and  Park  moved  yesterday  to  set  aside  the  nonsuit.  The  principle 
has  been  established  in  several  cases,  that  it  is  competent  to  a  court  of  law 
to  recognise  the  real  parties  to  a  suit,  though  they  are  not  the  nominal 
parties  on  the  record;  and  when  it  is  shown  who  the  real  parties  are,  the 
cause  ought  to  be  tried  in  the  same  manner  as  if  they  were  brought  formally 
before  the  court.  In  Winch  v.  Keely(i)  the  principal  case  determined  was, 
that  the  assignor  of  a  chose  in  action  who  had  become  a  bankrupt,  might 
notwithstanding  maintain  an  action  in  his  own  name  against  the  debtor  for 
the  benefit  of  the  assignee.  That,  indeed,  proceeded  on  the  ground  that  a 
mere  trust  did  not  pass  by  an  assignment  under  the  bankrupt  laws  :  but  a 
case  was  there  cited  and  recognised  by  the  court,  which  established  the  posi- 
tion, that  a  court  of  law  might  take  notice  of  a  trust,  and  consider  who  the 
real  parties  were.  That  was  a  case  of  Bottomley  v.  Brook,  M.  22  G.  3,  C.  B., 
where  to  debt  on  bond  the  defendant  pleaded  that  the  bond  was  given  for 
securing  100^.  lent  by  the  defendant  to  one  E.  Chancellor,  and  given  by  her 
direction  to  the  plaintiff  in  trust  for  her ;  and  that  E.  C,  before  the  action 
brought,  was  indebted  to  the  defendant  in  more  money  than  the  amount  of 
the  bond.  Tbe  plaintiff  having  demurred,  afterwards  withdrew  his  demur- 
rer by  advice  of  the  court.  The  same  case  was  also  recognised  by  this  court 
r*OQn"i  ^'^  another  of  Budge  v.  Birch,  *M.  25  G-.  3,  where  to  debt  on  bond 
L  -'  the  defendant  pleaded  that  the  bond  was  given  to  the  plaintiff  in 
trust  for  A.,  and  that  A.,  at  the  time  of  exhibiting  the  plaintiff's  bill,  was 
indebted  to  the  defendant  in  more  money ;  and  this  was  holden  good  on 
demurrer.  If  these  cases  be  law,  they  govern  the  present :  for  if  the  court 
will  recognise  the  real  litigant  parties,  and  if  the  declarations  of  the  agents 
of  Van  Dyck  and  Co.  would  not  have  been  evidence  against  them  if  they 
had  been  plaintiffs  on  the  record,  which  they  certainly  would  not,  notwith- 
standing what  was  said  in  Biggs  v.  Lawrence  ;(c)  so  neither  can  they  be  re- 
ceived in  evidence,  as  it  was  proved  that  the  nominal  plaintiffs  were  mere 
trustees,  and  not  the  parties  really  interested  in  the  suit.  That  part  of  the 
case  of  Biggs  v.  Lawrence  passed  without  much  observation,  and  was  not  the 
principal  point ;  and  Lord  Kenyon  has  frequently  ruled  the  contrary,  at  the 
sittings  since  that  time,  without  its  having  ever  been  questioned.  The  an- 
swer given  in  such  cases  has  always  been,  that  the  agent  himself  might  have 
been  subpoenaed  as  a  witness,  and  therefore  what  he  has  been  heard  to  say 
cannot  be  evidence,  as  not  being  the  best.  There  must  be  reciprocity  in 
the  rule.  If  a  defendant  may  show  who  the  real  plaintiff  is,  though  not  the 
plaintiff  on  the  record,  for  the  purpose  of  setting  off  a  debt  due  from  the 
real  party,  or  of  giving  in  evidence  declarations  of  that  party,  so  the  real 
party  ought  to  have  the  privilege  of  disclosing  himself,  so  as  not  to  be  bound 
by  the  declarations  of  the  nominal  plaintiff,  which,  if  he  had  not  been  such, 
could  not  have  been  given  in  evidence  as  the  declarations  of  a  mere  agent, 

(t)  1T.R.619.  (c)  3T.  R.  454. 
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If  it  be  objected,  that  by  these  means  the  defendant  is  precluded  from  call- 
ing the  ao-ent  in  whose  name  the  action  is  brought  as  a  witness,  the  answer 
is,  that  the  same  effect  would  be  produced  in  the  cases  of  set-off  where  the 
objection  was  not  admitted  to  prevail.  In  a  case  of  Dyke  v.  Aldbridge,  be- 
fore Lord  Mansfield,  where  one  of  the  parties  was  a  sheriff  who  was  indem- 
nified by  a  third  person.  Lord  Mansfield  permitted  the  declarations  of  that 
third  person  to  be  given  in  evidence  against  the  sherifi". 

Erskine,  Garrow,  andTF!  Waltori,  now  showed  cause. — The  cases  cited  of 
Bottomley  v.  Brook,  and  Rudge  v.  Birch,  supposing  them  to  be  good  law, 
do  not  come  up  to  the  point  in  dispute  :  they  were  a  construction  upon  the 
Statute  *of  Set-off,  which  has  always  been  liberally  expounded  to  r^itogi-i 
advance  the  remedy  and  repress  circuity  of  actions.  But  it  does  not  L  J 
follow  that,  because  a  debt  against  the  real  party  to  the  action  may  be  set 
ofi",  therefore  the  declarations  of  the  plaintiff  on  record  shall  not  be  received 
in  evidence.  In  those  cases  also  the  trust  appeared  on  the  face  of  the  record, 
so  that  there  could  be  no  surprise  on  the  defendant ;  but  here  the  defendant 
has  no  notice  but  that  he  is  sued  by  the  real  party,  and  consequently  pre- 
pares his  defence  accordingly.  If  this  evidence  were  not  admitted,  the  prin- 
cipal might  always  obtain  an  advantage  over  a  defendant  who  dealt  with 
his  agent,  by  bringing  his  action  in  the  name  of  the  latter  to  prevent  his 
being  a  witness  for  the  defendant,  while  the  defendant  would  be  precluded 
from  giving  the  declarations  of  the  agent  in  evidence  against  the  principal. 
The  agent  then  would  be  plaintiff,  so  far  as  operated  to  the  disadvantage  of 
the  defendant,  and  a  stranger  to  the  suit  where  it  would  operate  to  the  de- 
fendant's advantage  that  he  should  be  plaintiff.  In  a  case  before  Lord 
Mansfield,((^)  an  action  was  brought  in^  the  name  of  a  nominal  plaintiff  by 
persons  beneficially  interested  for  whom  he  was  a  trustee.  At  the  trial  the 
defendant  produced  a  release  from  the  plaintiff,  which  Lord  Mansfield  held 
conclusive  j  but  said  that  the  Court  of  Chancery,  upon  application,  would 
make  the  trustee  pay  the  principal  debt,  if  well  founded,  and  the  costs  of 
the  suit.  Besides,  this  was  evidence  on  another  ground ;  for  the  plaintiffs 
as  agents  were  entrusted  with  the  ordering  and  conduct  of  these  goods  as 
to  the  manner  of  their  being  shipped;  and  if  the  defendant  followed  their 
directions,  the  principal  must  be  bound  by  their  acts  :  and  what  can  be 
stronger  evidence  that  the  orders  which  they  gave  were  implicitly  complied 
with,  than  their  own  acknowledgment  in  writing  to  that  effect  ?  It  is  not 
pretended  that  the  letter  is  not  evidence  to  some  purpose,  and  if  admitted 
in  evidence  at  all,  its  whole  contents  must  be  received. 

Lord  Kenyon,  C.  J. — This  was  an  action  brought  by  Bauerman  and  Co., 
against  the  defendant  Radenius ;  and,  in  the  course  of  the  trial,  an  admis- 
sion by  the  plaintiffs  themselves  was  proved,  that  there  was  no  colour  for 
the  action,  which  admission  was  not  fraudulently  obtained  from  them,  but 
was  the  opinion  that  the  plaintiffs  really  entertained  on  *the  merits  ^^909-1 
•  of  the  case.  And  the  only  question  now  is,  whether  or  not  that  ^  "  " 
ought  to  conclude  the  case  against  the  plaintiffs  who  made  the  admission. 
It  was  said  by  a  very  learned  judge.  Lord  Macclesfield,  towards  the  begin- 
ning of  this  century,  that  the  most  effectual  way  of  removing  land-marks 
would  be  by  innovating  on  the  rules  of  evidence;  and  so  I  say.     I  have 

{(1)  This  was  cited  by  Mr.  Erskine  from  iiis  recollection  of  the  case. 
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been  in  iliis  profession  more  than  forty  years,  and  have  practised  both  in 
courts  of  law  and  equity ;  and,  if  it  had  fallen  to  my  lot  to  form  a  system 
of  jurisprudence,  whether  or  not  I  should  have  thought  it  advisable  to  estab- 
lish two  diiferent  courts  with  different  jurisdiction,  and  governed  by  differ- 
ent rules,  it  is  not  necessary  to  say.  But,  influenced  as  I  am  by  certain 
prejudices  that  have  become  inveterate  with  those  who  comply  with  the 
systems  they  found  established,  I  find  that  in  these  courts  proceeding  by 
different  rules,  a  certain  combined  system  of  jurisprudence  has  been 
framed  most  beneficial  to  the  people  of  this  country,  and  which,  I  hope  I 
may  be  indulged  in  supposing,  has  never  yet  been  equalled  in  any  other 
country  on  earth.  Our  courts  of  law  only  consider  legal  rights ;  our 
courts  of  equity  have  other  rules,  by  which  they  sometimes  supersede  those 
legal  rules,  and  in  so  doing  they  act  most  beneficially  for  the  subject. 
"We  all  know  that,  if  the  courts  of  law  were  to  take  into  their  considera- 
tion all  the  jurisdiction  belonging  to  courts  of  equity,  many  bad 
consequences  would  ensue.  To  mention  only  the  single  instance  of  legacies 
being  left  to  women  who  may  have  married  inadvertently  :  if  a  court  of  law 
could  entertain  an  action  for  a  legacy,  the  husband  would  recover  it,  and 
the  wife  might  be  left  destitute  :  but,  if  it  be  necessary  in  such  a  case  to  go 
into  equity,  that  court  will  not  suffer  the  husband  alone  to  reap  the  fruits  of 
the  legacy  given  to  the  wife ;  for  one  of  its  rules  is  that  he  who  asks  equity 
must  do  equity,  and  in  such  a  case  they  will  compel  the- husband  to  make  a 
provision  for  the  wife,  before  they  will  suffer  him  to  get  the  money.  I 
exemplify  the  propriety  of  keeping  the  jurisdictions  and  rules  of  the  dif- 
ferent courts  distinct,  by  one  out  of  a  multitude  of  cases  that  might  be 
adduced.  If  the  parties  in  this  case  had  gone  into  equity,  and  that  court 
had  directed  an  issue  to  be  tried,  they  might  have  modified  it  in  any  way 
they  thought  proper.  One  of  the  rules  of  a  court  of  equity  is,  that  they 
r*oqq-i  cannot  decree  against  *the  oath  of  the  party  himself  on  the  evidence 
L  "  -'of  one  witness  alone  without  other  circumstances :  but  when  the 
point  is  doubtful,  they  send  it  to  be  tried  at  law,  directing  that  the  answer 
of  the  party  shall  be  read  on  the  trial ;  so  they  may  order  that  a  party  shall 
not  set  up  a  legal  term  on  the  trial,  or  that  the  plaintiff  himself  shall  be 
examined :  and  when  the  issue  comes  from  a  court  of  equity  with  any  of 
these  directions,  the  courts  of  law  comply  with  the  terms  on  which  it  is  so 
directed  to  be  tried.  By  these  means  the  ends  of  justice  are  attained,  with- 
out making  any  of  the  stubborn  rules  of  law  stoop  to  what  is  supposed  to 
be  the  substantial  justice  of  each  particular  case ;  and  it  is  wiser  so  to  act 
than  to  leave  it  to  the  judges  of  the  law  to  relax  from  those  certain  and 
established  rules  by  which  they  are  sworn  to  decide.  If  the  ciuestion  that 
has  been  made  in  this  case  had  arisen  before  Sir  M.  Hale,  or  Lords  Holt  or 
Hardwicke,  I  believe  it  never  would  have  occurred  to  them,  sitting  in  a 
court  of  law,  that  they  could  have  gone  out  of  the  record,  and  considered 
third  persons  as  parties  in  the  cause.  Here  it  has  been  contended  that. 
Bauerman  and  Co.  are  to  be  laid  out  of  the  case  entirely,  and  we  are  desired 
to  substitute  Van  Dyck  and  Co.  as  plaintiffs  in  their  room :  but  if  they  may 
be  taken  to  be  off  the  record,  then  they  may  be  witnesses,  and  yet  it  is  not 
pretended  that  they  could  have  been  examined;  the  argument,  therefore, 
that  asserts  that  they  may  be  taken  off  the  record,  not  holding  good  to  all 
purposes,  fails  entirely.     I  cannot  conceive  on  what  ground  it  can  be  said 
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that  Bauerman  aud  Co.  may  be  considered  not  as  the  parties  in  the  cause, 
for  the  purpose  of  rejecting  their  admissions,  aud  yet  as  the  parties  in  the 
cause  for  the  purpose  of  preventing  their  being  examined  as  witnesses.  I 
take  it  to  be  an  incontrovertible  rule,  that  the  admission  made  by  the  plain- 
tiff on  the  record,  is  admissible  evidence ;  and  on  the  trial  of  this  cause 
there  was  proof  of  an  admission  by  the  plaintiffs  that  they  had  no  ground 
upon  which  to  support  the  action.  With  regard  to  the  case  of  Biggs  v. 
Lawrence,  which  was  cited  to  show  that  an  acknowledgment  made  by  the 
defendant's  agent  was  evidence  against  the  principal,  it  is  sufficient  to  say 
that  that  was  not  the  point  on  which  the  case  was  argued  or  determined  in 
this  court.  It  is  my  wish  and  my  comfort  to  stand  sw^je;-  aniiquas  vias :  I 
cannot  legislate,  but  by  my  industry  I  can  discover  what  *our  pre-  pi^oq/t-i 
decessors  have  done,  and  I  will  servilely  tread  in  their  footsteps.  I  L  ^  -* 
am  therefore  clearly  of  opinion,  on  principles  of  law,  that  the  plaintiffs 
cannot  recover  in  this  action,  and  that  we  cannot  in  this  case  assume 
the  jurisdiction  of  a  court  of  equity,  in  order  to  overrule  the  rigid  rules 
of  law. 

Ashurst,  J. — It  was  competent  to  Van  Dyck  aud  Co.  to  have  made  them- 
selves parties  to  the  record,  instead  of  which,  they  have  chosen  to  sue  in 
the  names  of  Bauerman  and  Co.,  by  which  they  have  made  the  latter  the 
real  plaintiffs  in  a  court  of  law,  and  are  bound  by  their  acts  and  by  the  acts 
of  other  persons  done  by  the  orders  of  Bauerman  and  Co.  Here  it  is 
admitted  that  if  the  letter  in  question  were  to  be  read  as  against  Bauerman 
and  Co.,  considering  them  as  the  plaintiffs,  it  afforded  sufficient  ground  to 
convince  a  jury  that  the  plaintiffs  ought  not  to  recover :  but  it  is  argued 
that,  though  the  letter  be  admissible  in  evidence,  as  it  appears  by  the  latter 
part  of  it  that  Bauerman  and  Co.  were  acting  only  as  agents  for  Van  Dyck 
and  Co.,  the  admission  made  by  the  former  ought  not  to  prejudice  the  latter. 
But  that  argument  cannot  be  supported.  "When  A.  appoints  B.  his  agent, 
he  is  bound  by  every  act  and  order  of  his,  done  within  the  scope  of  his 
authority.  Here  it  appears  by  the  letter,  that  Bauerman  and  Co.  were  pre- 
sent when  the  ship  was  loading,  and  approving  of  the  mode  in  which  it  was 
effected :  then  if  the  loss  happened  in  consequence  of  the  directions  given 
by  Bauerman  and  Co.,  Van  Dyck  and  Co.  must  be  bound  by  it  as  much  as 
if  the  orders  had  been  given  by  themselves. 

Grose,  J. — Van  Dyck  and  Co.  might  either  have  sued  in  their  own  names 
as  the  consignees,  or  in  the  names  of  the  present  plaintiffs,  the  consignors 
of  the  goods.  They  have  chosen  to  bring  the  action  in  the  names  of  the 
latter,  whom  therefore  we  must  consider  as  the  plaintiffs  in  the  cause.  As 
long  as  Bauerman  and  Co.  are  plaintiffs  on  the  record,  they  must  be  taken 
to  be  so  in  all  the  consequences.  Here  it  appeared  by  their  own  acknow- 
ledgment that  there  was  no  foundation  for  the  action,  and  that  acknowledg- 
ment must  in  this  action  conclude  Van  Dyck  and  Co. 

Laicrence,  J. — The  ground,  on  which  it  must  be  contended  that  the  admis- 
sion made  by  a  mere  trustee  is  not  evidence,  is,  that  he  has  no  interest  in 
the  subject,  and  may  therefore  be  induced  to  admit  what  is  not  true.  But 
in  this  *case,  Van  Dyck  and  Co.  are  in  this  difficulty;  the  present  p^ooc-i 
plaintiffs  either  have  or  have  not  an  interest :  but  it  must  be  consi-  ^ 
dered  that  they  have  an  interest  in  order  to  support  the  action,  and  if  they 
have,  an  admission  made  by  them  that  they  have  no  cause  of*  action,  is 
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admissible  evidence.  I  have  looked  into  the  books  to  sec  if  I  could  find 
any  case  in  which  it  was  holden  that  the  admission  of  a  plaintitf  on  the 
record  was  not  evidence,  but  have  found  none.  There  is  a  case  in  Salkeld,(a) 
where  Lord  Holt  said  that  if  the  plaintiff  in  ejectment,  who  is  considered 
only  as  a  trustee  for  the  lessor,  released  the  action,  he  might  be  committed 
for  a  contempt  of  the  court,  but  he  did  not  say  that  the  release  would  not 
defeat  the  action ;  this  therefore  appears  to  be  the  most  that  a  court  of  law 
can  do  in  cases  of  this  kind.(?^) 

Rule  discharged. (r) 


That  the  plaintiff  upon  the  record     upon  as  a  mere  cipher,  so  that  the  party 
cannot,  in  a   court   of  law,  be  looked     really  suing  shall  not  be  bound  by  his 


(«)  Vide  Anonymous,  260.  See,  as  to  releases  by  nominal  and  co-plaintiffs,  Barker  v. 
Richardson,  1  Y.  &.  J.,  362;  Arton  v.  Booth,  4  Moore,  192;  Jones  v.  Herbert,  7  Taunt., 
421  ;  Manning  v.  Cox,  7  Moore,  617;  Mountstephen  v,  Brooke,  1  Chitt.,  390;  Innell  v. 
Newman,  4  B.  &  A.,  319 ;  Herbert  v.  Piggott,  2  C.  &  M.,  384,  2  Dowl.,  332  ;  Crook  v. 
Stephen,  5  Bingh.,  N.  C,  669.  The  courts  interfere  only  in  clear  cases  of  collusion  be- 
tween the  releasor  and  the  defendant,  fraud  on  the  releasor  is  no  ground,  for  it  may  be 
replied.  Wild  v.  Williams,  6  M.  &  W.,  490.  [See  on  this  whole  subject  the  judgment 
in  Philips  v.  Clagett,  11  M.  &  W.  90,  where  Baron  Parke  observes  that  when  the  release 
has  been  set  aside,  that  has  been  per  incuriam,  for  all  the  court  can  do  is  not  to  allow  the 
release  to  be  pleaded.     That,  however,  would  not  answer  in  ejectment.] 

(t)  See  Payne  v.  Rogers,  Dougl.  407,  where  the  tenant,  a  nominal  plaintiff  having 
given  a  release  to  the  defendant,  the  court  ordered  it  to  be  given  up  on  an  application  by 
the  landlord. 

(c)  Craib  and  Wife  v.  D'Aetb,  Bart.,  Tr.,  30  Geo.  3,— Debt  on  a  bond,  dated  10th  June, 
1776,  from  the  defendant  to  M.  Bartlett,  spinster,  now  the  wife  of  the  plaintiff,  W.  Craib, 
in  30QI.  Plea,  non  est  factum,  and  issue  thereon.  Afterwards  there  was  plea  puis  dar- 
rein continuance  of  a  release  of  the  action,  dated  30th  January,  1788.  The  replication 
stated  the  condition  of  the  bond,  which  was  for  the  quarterly  payment  of  an  annuity  of 
50/.,  and  that  after  the  making  of  the  bond,  and  the  intermarriage  of  the  plaintiffs,  but 
before  the  release,  viz.  30th  October,  1784,  by  indenture,  the  plaintiffs,  in  consideration  of 
300Z.,  assigned  the  annuity  and  bond  to  J.  Mawley,  and  empowered  him  to  sue  for  it  in 
their  names ;  and  the  plaintiffs  covenanted  not  to  receive  or  release  it  without  Mawley's 
consent,  or  a  rule,  or  decree,  in  a  court  of  law  or  equity.  That  after  the  making  of  the 
said  indenture,  and  before  the  release,  viz.  9th  June,  1785,  Mawley,  in  consideration  of 
320/.,  assigned  to  Thomas  Johnson ;  that  the  defendant  afterwards  had  notice  of  the  said 
indentures ;  that  after  the  making  of  the  said  last-mentioned  indenture,  and  before  the 
release  and  the  plaintiff's  original  writ,  viz.,  Michaelmas,  1787,  112/.  10s.  became  in 
arrear,  which  the  defendant  refused  to  pay;  whereupon  Johnson, in  the  plaintiffs'  names, 
sued  him  for  his  (Johnson's)  benefit;  that  the  defendant,  having  notice  of  the  premises, 
fraudulently  obtained  the  release,  whereby  the  same  is  void.  Rejoinder,  that  the  bond 
was  assigned  to  Mawley  in  trust  for  the  plaintiffs,  and  not  for  his  own  benefit;  and  that 
Mawley,  without  the  plaintiff's  knowledge,  fraudulently  assigned  it  to  Johnson,  with  a 
traverse  that  the  defendant  fraudulently  obtained  the  release.  The  sur-rejoinder  took 
issue  on  the  traverse.  And  there  was  a  verdict  for  the  defendant  on  both  the  issues.  The 
defendant,  at  the  trial,  gave  in  evidence  before  Lord  Loughborough,  at  Guildhall,  an  affi- 
davit of  W.  Craib,  the  plaintiff  on  the  record,  sworn  by  him  after  he  had  assigned  the 
bond,  in  which  were  stated  the  facts  relied  on  by  the  defendant;  on  which  the  plaintiffs' 
counsel  tendered  a  bill  of  exceptions  to  the  admissibility  of  the  evidence,  which  came  on, 
and  was  to  be  argued  this  day :  but  the  court  said  it  was  too  clear  to  be  argued;  and  that 
there  could  be  no  question,  but  that  anything  said  or  sworn  by  the  plaintiffs  on  the  record, 
must  be  evidence  for  the  defendant. 
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acts  and  admissions,  is  further  exempli- 
fied by  Gibson  v.  Winter,  5  B.  &  Add. 
101,  where  numerous  other  cases  are 
collected.  [See  R.  v.  Inhabitants  Ad- 
derbury  East,  5  Q.  B.  187,  where  the 
declarations  of  a  defendant  upon  the  re- 
cord were  held  to  be  admissible  though 
he  was  by  statute  rendered  competent 
as  a  witness.]  One  of  the  strongest  in- 
stances is  that  afforded  by  the  construc- 
tion put  upon  the  seventeenth  section 
of  the  Statute  of  Frauds,  which  re- 
quires, that  a  contract  for  the  sale  of 
goods  should  be  signed  by  the  party  to 
be  charged,  or  his  agent,  lawfully  au- 
thorised. It  is  held  on  this  enactment, 
r*Mfi1  *^^^^  '^"^  contracting  party  can- 
•-  '  -'  not  sign  as  agent  for  the  other, 
fo'ir  1  ^^'"'ght  V.  Dannah,  2  Campb. 
L<=^"0J  (=20:3;  and  further,  that  if  an  auc- 
tioneer, v\  ho  has  signed  for  the  party 
sought  to  be  charged,  be  made  the  nomi- 
nal plaintiff  in  an  action  against  him, 
his  signature,  though  it  would  clearly 
have  been  sufficient  to  bind  the  defend- 
ant, had  the  action  been  brought  in  the 
name  of  the  other  contracting  party, 
will  not  be  sufficient  for  that  purpose,  in 
an  action  in  which  he  alleges,  on  the 
record,  that  the  contract  was  made  with 
himself.  Farebrother  v.  Simmons,  5  B, 
&  A.  333.  This  decision  has  been  some- 
what regretted  ;  see  Bird  v.  Boulter,  4 
B  &  Ad.  443. 

The  case  of  Bottomley  v.  Brook,  and 
Rudge  V.  Birch,  on  which  reliat:ce  was 
placed  in  the  principal  case,  as  favour- 
ing the  recognition  of  equitable  rights 
in  courts  of  law,  having  been  disap- 
proved of  in  Wake  v.  Tinkler,  16  East, 
36,  may,  perhaps,  be  considered  virtual- 
ly overruled  by  Tucker  v.  Tucker,  4  B. 
and  Ad.  745. 

In  Mui-ley  v.  Sherren,8  A.  &  E.  754, 
the  court  refused  in  an  issue  joined  upon 
a  plea  of  liberum  tenernentum  in  tres- 
pass to  inquire  whether  a  fine  alleged 
to  have  been  fraudulently  procured  to 
be  levied  by  a  lunatic,  and  through 
which  the  defendant  claimed,  would  be 
relieved  against  as  fraudulent  in  equity. 
There  are,  however,  many  cases  in 
which,  notwithstanding  the  distinction 
between  law  an  equity  so  strongly  mark- 
ed out  by  Lord  Kenyon  in  the  principal 
case,  a  court  of  law  is  forced  to  proceed 
upon,  and  recognise,  the  rules  of  courts 
of  equity.  Thus,  if  an  action  be  brought 
by  the  vendee  for  tbe  deposit,  the  court 
may  be  obliged  to  inquire,  whether  the 
vendor's  title  would  be  good  in  equily. 


Maberlcy  v.  Robins,  5  Taunt.  625  ;  see 
Curling  v.  Shuttleworth,  6  Bingh.  121  ; 
and   Boyman   v.  Gutch,  7  Bingh.  379. 
[So  the  right  of  a  party  who  has  insured 
a  ship  which  he  has  afterwards  sold  be- 
fore loss,  to  sue  upon  the  policy,  depends 
on  whether  he  has  assigned  the  benefit 
of  the  policy  so  as  to  be  a  trustee  for 
the  vendee  ;  it  is  in  that  character  alone 
he  can  recover.      Povvles  v.  Innes,   11 
M.  &L  W.   10.]     In  Morley  v.   Frear,  6 
Bingh.  547,  it  became  necessary  to  re- 
ply the  assignment  of  a  bond,  and  the 
court    recognised    the    validity  of   the 
transaction  ;  see  Dangerfield  v.  Thomas, 
9  A.  &  Ell.  292 ;  and  Lamb  v.  Vice,  6 
M.  &L  Wels.  467,  in    which  the   court 
took  notice  of  the  equitable  rights  of  ces- 
tuy  que  trust  of  a  bond,  and  Lord  Abinger 
said,  that  if  the  defendant  in  such  a  case 
pleaded    the    plaintiff's    bankruptcy,  it 
would  be  a  good  replication  that  he  was 
sueing  merely  as  a  trustee.     [See  such 
a  replication  to  a  plea  of  Insolvency  in 
Sims  v.    Thomas,    12    A.   &    E.    535, 
and  to    a    plea  of   bankruptcy    in    an 
action   upon  a    charter  party,   Boyd   v. 
Mangles,  16  M.  &  W.  337.]     In  ques- 
tions on   the  bankruptcy  laws,  it  fre- 
quently becomes  necessary  to  take  equi- 
table as  well  as  legal   rights   into  con- 
sideration.     See  Hunt  v.  Mortimer,  10 
B.  &  C.  44;  [Parnham  v.  Hurst,  8   M. 
&  \V.  743,  and  D'Arnay's  v.  Chesneau, 
13  M.  &  W.  796,  where  the  authorities 
are  collected ;]    and   though   from     the 
principal  case   it  appears,  that  the  ad- 
mission of   a  person  in  whose  name  the 
action  is  brought  will   be   evidence  ad- 
missible in  favour  of  the  opposite  party, 
yet  it  is  well  known,  that  the  admission 
of  the  party  really  interested  is  also  evi- 
dence.    See  R.  v.  Hardwicke,  11  East, 
578;.  Hanson  v.  Parker,  1    Wils.  257; 
Smith  V.  Lyon,  3  Campb.  465  ;  Bell  v. 
Ansley,  16  East,  143;  Harrison  v.  Val- 
lance,  1  Bingh.  45;  liobson  v.  Andrade, 
1  Stark.  372.     [May  v.  Taylor,  6  M.  &l 
G.  266.     Upon  the  question  how  far  a 
cestuy  que  trust  can  hold  his  trustee  lia- 
ble at  law  there  has  been  a  good  deal  of 
discussion,  the  result  of  which  appears 
to  be  that  he  cannot  sue  him   while  the 
trust    account  remains   open,   but  may 
when  it  is  once  stated  ;  see  Remon  v. 
Hayward,  2   A.  &  E.  661  ;    Roper   v. 
Holland,  3  A.  &  E.  98 ;  Allan  v.  Melett, 
8  Taunt.  383  ;  Holt,  641. 

Courts  of  Law  however  are  unwilling 
when  it  can  be  avoided  to  embarass 
themselves   with    the   consideration    of 
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doubtful  equities.      "The   court  is  al-  tlie  court  will  regard  it,  but  the  court 

ways   proceedinir  upon    rather    tender  will    not   go    into    cases  in    which  it 

ground  when  it  looks  into  equitable  in-  is  doubtful    what  a    Court    of   Equity 

terests,  but  on  that  subject  a  broad  line  would  do,"  per  Coleridge,  J.  in   R.   v. 

has  been  drawn  ;  if  the  interest  is  clear  Hi,  Margaret's  Leicester,  2  Q,.  B.  567.] 


It  may  be  useful  to  append  a  general  view  of  the  law  as  to  declarations 
or  admissions  against  interest. 

It  appears  to  be  a  general  principle,  that  where  the  act  of  a  person  could 
have  affected  any  interest,  there,  that  person's  declaration  or  admission  to 
the  same  purport,  made  at  a  time  when  his  acts  could  have  had  that  effect, 
shall  be  evidence  against  the  interest  in  question ;  amd  where  his  acts 
could  not  have  had  that  effect,  there,  his  admission  shall  have  no  opera- 
tion. This  principle,  it  is  believed,  will  solve  all  the  questions  that  can 
arise.  That  class  of  declarations  or  entries,  which  are  not  against  interest, 
but  are  admitted  as  part  of  the  res  gesta,  depend,  of  course,  upon  a  differ- 
ent principle. 

We  may  first  consider  the  declarations  or  admissions  of  a  party  against 
bis  interest. 

The  rule  on  this  subject,  is  thus  laid  down  by  Carr,  J.,  in  Barton  v. 
Scott,  3  Randolph,  899,  and  by  IIogers,  J.,  in  Quiulan  v.  Davis,  6  Whar- 
ton, 169;  "The  admissions  of  a  party  to  the  suit,  against  his  interest,  are 
evidence  in  favour  of  the  other  side,  whether  made  by  the  real  party  on 
record,  or  by  a  nominal  party,  who  sues  as  a  trustee  for  the  benefit  of 
another,  or  whether  by  the  party  who  is  really  interested  in  the  suit,  though, 
not  named." 

1.  The  real  party  on  record.  It  is  well  settled,  that  all  declarations  and 
acts  of  a  party,  tending  to  show  that  his  title  in  the  suit  is  bad,  whether 
before  or  after  suit  brought,  are  evidence.  Marshall  v.  Sheridan  and  Wife, 
10  Sergeant  &  Rawle,  2G8 ;  Ga>braith  v.  Elder,  8  Watts,  81;  see  Colt  v. 
Selden,  5  id.  525,  and  Dickinson  v.  Dickinson,  9  Metcalf,  471. 

2.  The  nominal  party.  Missouri  and  New  Hampshire  appear  to  be  the 
only  states  in  which  the  rigid  principle  so  powerfully  asserted  in  Bauerman 
V.  Radeuius  is  still  maintained  in  all  its  strictness ;  Teuney  v.  Evans,  14 
New  Hampshire,  343,  348  ;  Dillon  v.  Chouteau,  7  Missouri,  386  ;  but  see 
Cockrill  v.  Kirkpatrick,  9  id.  697.  There  are,  however,  dicta  in  Maryland, 
recognizing  it;  Davis  v.  Calvert  et  al.,  5  Gill  &  Johnson,  271,  307.  la 
Connecticut,  prior  to  the  statute  of  May,  1822,  that  principle  was  adhered 
to  rigidly ;  and  evidence  was  not  admissible  to  show  that  the  plaintiff  had 
assigned  his  interest  before  the  admission  or  release  relied  on ;  Bulklcy  v. 
Landon,  3  Connecticut,  76  ;  Plant  v.  M'l^uen,  4  id.  544,  548  ;  Johnson  v. 
Blackman,  11  id.  343,  348;  but  under  that  statute,  which  provided  that 
whenever  a  discharge,  admission,  or  other  act  of  the  plaintiff  on  the  record 
is  offered  in  evidence,  the  plaintiff  may  prove  a  previous  assignment  and 
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notice,  and  this  admission  or  act  shall  then  have  no  more  effect  than  would  bo 
given  to  it  in  a  court  of  equity,  it  has  been  decided  that  evidence  of  such 
admission  or  discharge  is  inadmissible ;  Scripture  v.  Newcomb,  16  id.  588. 
Elsewhere  we  find  it  generally  said,  that  admissions  by  a  nominal  party  are 
evidence;  and,  if  there  be  no  other  party  disclosed  on  the  record,  and  the 
admission  be  not  a  fraud  on  the  person  really  interested,  it  may  be  so ; 
since  such  person  has  the  privilege  of  a  party  in  not  being  compellable  to 
testify,  and  since  it  is  the  policy  of  the  law,  as  said  in  Quinlan  v.  Davis,  to 
have  the  real  parties  set  out  on  the  record,  and  since  such  nominal  party 
has  some  interest,  if  it  be  only  to  the  extent  of  the  costs.  There  are  few 
decisions  on  the  point.  In  Johnson  v.  Kerr,  to  the  use  of  Kerr,  1  Sergeant 
&  Rawle,  25,  admissions  by  the  nominal  party  were  received;  but  whether 
this  was  not  as  part  of  the  res  gesta  to  show  fraud,  or  because  it  did  not 
clearly  appear  that  the  alleged  cestui  que  trust  was  really  such,  is  not  very 
apparent.  In  Vermont,  admissions  by  a  mere  trustee  are  not  allowed  to  go 
to  the  jury ;  Sargcant  v.  Sargeant  et  al.,  18  Vermont,  372,  376. — But  cer- 
tainly, when  there  has  been  a  valid  assignment  of  a  chose  in  action,  and  the 
assignee  is  obliged  to  sue  in  the  name  of  the  assignor,  and  the  admission  of 
the  assignor  would  he  a  fraud  on  the  assignee;  such  admissions  are  not 
admissible  in  evidence.  It  is  well  settled  in  this  country,  generally,  that 
courts  of  law  will  protect  the  assignee  of  a  chose  in  action,  who  is  obliged  to 
sue  in  the  assignor's  name,  from  being  affected  by  any  acts  or  admissions  of 
his,  after  assignment  and  notice ;  such  acts,  after  that  time,  being  deemed 
fraudulent.  Wardell  v.  Eden,  1  Johnson,  531,  note ;  S.  C.  2  Johnson's 
Cases,  258 ;  Timan  v.  Leland,  6  Hill,  237  ;  Owings  and  Pict  v.  Low,  5 
Gill  &  Johnson,  134;  Dunn  v.  Snell  et  al.,  15  Massachusetts,  481;  Jen- 
kins V.  Brewster,  14  id.  291;  Boylston  v.  Greene,  8  id.  465  ;  Chapman  v. 
Shattuck,  3  Gilman,  49,  52  ;  Edwards  v.  Lewis,  16  Alabama,  813,  816. 
The  nominal  plaintiff  is  not  allowed,  by  retraxit,  or  any  collusive  agree- 
ment, to  dismiss  or  bar  the  suit;  \yelch  v.  Mandeville,  1  Wheaton,  233  ; 
5  id.  283  ;  nor  to  discontinue;  M'Cullum  v.  Coxe,  1  Dallas,  139;  3  Binney, 
312  :  if  the  defendant  pleads  a  release  from  the  assignor,  it  is  a  good  repli- 
cation, that  it  was  after  assignment  and  notice ;  Andrews  v.  Beecker,  1 
Johnson's  Cases,  411 ;  Littlefield  v.  Storey,  3  Johnson,  425  ;  Raymond  v. 
Squire,  11  id.  47 ;  (and  the  replication  in  such  case  must  be  special,  Say  v. 
Dascomb,  1  Hill's  New  York,  552  :)  see  Timan  v.  Leland,  6  id.  237  ;  pay- 
ment to  the  assignor,  after  notice,  is  no  defence ;  Jones  v.  Winter,  13  Mas- 
sachusetts, 304 ;  Tibbetts  v.  Weaver,  5  Strobhart,  144 ;  Woods  v.  Mains, 
1  Green's  Iowa,  274 ;  but  before  notice  it  is  good ;  Bury,  assignee  of  Bink- 
ley  V.  Hartman,  4  Sergeant  k  Rawle,  175;  Brindle  et  al.  v.  M'llvaine,  9 
id.  74;  see  Muir  v.  Schenck,  3  Hill's  New  York,  228;  and  a  judgment 
recovered  by  the  assignor  to  his  own  use,  after  notice,  would  not  bar  the 
assignee,  because  it  is  a  fraud  ;  Dawson  v.  Coles,  16  Johnson,  51 ;  see  Tuttle 
V.  Bebee,  8  id.  152.  Seeing,  then,  that  the  acts  of  the  assignor,  after 
notice,  cannot  affect  the  interest  which  he  has  assigned,  it  follows  upon  the 
principle  above-mentioned,  that  his  admissions,  after  that  time,  are  not  evi- 
dence against  the  assignee  ;  and  so  it  has  been  decided  in  Frear  v.  Evcrtson, 
20  id.  142  ;  Kimball  and  Kinaston  v.  Huntington,  10  Wendell,  675;  Scott 
and  Bryan  v.  Hall  et  al.,  6  B.  Monroe,  285,  287 ;  Crane  v.  Gunn,  &c.,  4 
id.  10,  13;  Dazey  v.  Mills,  5  Gilman,  67,  70;  but  it  seems,  that  the  admis- 
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sion  or  receipt  of  the  obligee  before  notice  is  evidence ;  Morton  v.  Morton, 
13  Sergeant  &  llawlc,  107;  and  his  dcchiration  before  assignment  would 
be  good  evidence;  Ikindle  et  al.  v.  M'llvaine,  10  id.  2S2  ;  see  Hacket 
V.  Martin,  8  Greeuleaf,  77,  where  all  these  points  are  explained.  There 
may,  perhaps,  be  some  diifercnce  between  these  admissions  after  assignment 
and  before  notice,  which  are  evidence,  and  those,  made  before  assignment, 
which  are  evidence.  Before  assignment,  any  admission  tending  to  show  that 
there  was  no  cause  of  action,  would  be  evidence,  because  against  interest; 
but  after  assignment,  probably,  no  admissions  would  be  evidence,  but  those 
which  tended  to  charge  the  assignor  wHh  receipt  of  jnitjment  or  of  a  valaa- 
hlc  consideration  for  a  release. — Without  the  consent  of  both  parties,  a  party 
to  the  record,  while  he  continues  such,  cannot  be  examined  as  a  witness  in 
the  case ;  Scott  v.  Lloyd,  12  Peters,  145,  149 ;  Campbell  and  Co.  v.  Todd 
and  Co.,  7  B.  Monroe,  31G;  Gillett  et  al.  v.  Sweat,  1  Gilman,  476.  If  it 
appear,  however,  that  he  has  no  interest  in  the  issue,  it  has  been  decided  in 
New  York,  that  he  may  be  examined ;  Safford  v.  Lawrence,  6  Barbour's 
S.  Ct.  500. 

3.  The  real  party  in  interest.  Admissions  by  the  real  party  in  interest, 
as  by  a  cestui  que  trust,  are,  generally,  evidence.  Bowen  v.  Snell,  use,  &c., 
11  Alabama,  379.     See,  also,  Welsh  v.  Cooper,  8  Barr,  218,  221. 

The  general  principle  stated  at  the  beginning  of  this  note,  leads  to  ano- 
ther rule,  which  applies  both  where  the  person  who  made  the  admission,  is 
a  party  to  the  suit,  and  where  he  is  not.  That  rule  is,  that  an  admission  is 
evidence  against  the  individual  interest  of  the  person  making  it,  and  against 
a  joint  interest  in  ichich  he  shares  :  of  course,  it  must  be  a  joint  interest, 
and  not  a  mere  community  of  separate  interests ;  Osgood  v.  Manhattan  Co., 
3  Cowen,  012.  The  reason  and  limit  of  this  rule  are  furnished  by  the  prin- 
ciple above  referred  to  :  so  far  as  the  interest  is  Joint,  and  the  act  of  one 
could  aflFect  the  other,  or  bind  the  whole  interest,  so  far  his  admission  shall 
affect  and  bind;  and  no  further.  A  fraudulent  confession^  like  a  frau- 
dulent act,  will  be  relieved  against ;  Loring  v.  Brackett,  3  Pickering,  403  ; 
in  Connecticut,  however,  the  person  injured  would,  in  both  cases,  be  put  to 
his  action.  The  general  rule  here  stated  applies  to  parties  to  the  suit,  and 
to  those  who  are  not  parties  to  the  suit : 

1.  As  to  the  parties  to  the  suit;  and  (1).  Defendants.  The  admission 
of  every  defendant  is  evidence  against  himself;  and  if  you  prove  aliunde, 
the  fact  of  a  joint  interest  with  the  other  defendants  in  the  liability  sued 
on ;  as,  by  proving  that  there  was,  at  the  time,  between  them,  a  partnership 
enbracing  this  transaction,  or  by  proving  a  joint  execution  of  the  instru- 
ment sued  on,  or  by  proving  such  facts  as  raise  the  joint  assumpsit  declared 
on ;  then,  the  admission  of  one  becomes  evidence  against  all.  But  this 
jointness,  or  rather,  identity  of  interest,  must  first  be  proved :  M'Cready 
and  another  v.  Freedly,  3  Kawle,  251,  253  :  and  though  it  may  be  proved 
by  separate  confessions  of  all  the  defendants,  so  as  to  make  several  acknow- 
ledsrmcnts  by  each,  equivalent  to  a  joint  acknowledgment  by  all ;  yet  the 
single  confession  of  one,  is  not  evidence  against  others,  to  prove  the  fact  of 
joint  liability  :  and  therefore,  if  the  admission  of  one  be  not  followed  up  by 
admissions  of  the  others,  it  ought  to  be  rejected  as  incompetent;  Tuttle  v. 
Cooper  &  al.,  5  Pickering,  414 ;  Bobbins  v.  Willard  &  al.,  5  id.  404.    This 
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is  constantly  applied  in  the  case  of  partnership  :  you  must  first  prove  a 
partnership,  general,  or  special  as  to  that  transaction;  and  if  you  prove  that, 
the  admission  of  one  ;  so  far  as  the  power  of  a  partner  extends,  is  evidence 
against  all ;  Martin  v.  Root  &  al.,  17  Massachusetts,  222;  Kaskaskia  Bridge 
Co.  V.  Shannon  et  al.,  1  Gilman,  15,  25;  and  though  the  confession  of  one 
defendant  is  not  evidence  to  prove  the  partnership ;  Corps  v.  Hobinson  & 
al.,  2  Washington  C.  C.  388;  Whitney  v.  Ferris,  10  Johnson,  G6 ;  Pierce 
V.  M'Connell,  7  Blackford,  171  ;  Grafton  Bank  v.  Moore,  13  Nevr  Hamp- 
shire, 100,  101;  see  Nelson  v.  Lloyd,  9  Watts,  22;  nor  to  prove  that  a 
debt  was  a  partnership  liability;  Ostrom  v.  Jacobs  and  another,  9  Metcaif, 
454  ;  yet  the  partnership  or  its  liability  may  be  proved  by  the  separate  con- 
fessions of  each;  Taylor  and  Fitzsimmons  v.  Henderson,  17  Sergeant  & 
Rawle,  453,  457 ;  Johnston  v.  Warden,  3  Watts,  101 ;  Haughey  v.  Strickler, 
2  Watts  &  Sergeant,  411;  Welsh  v.  Speakman,  8  id.  257,  260;  Porter  v. 
Wilson  and  Kelly,  1  Harris,  641,  650  ;  see  Whitney  v.  Sterling,  15  John- 
son, 215.  This  principle  and  distinction  apply  to  other  cases  besides  part- 
nership. For  example;  executors  \\Si\e  joint  authority  and  power  touching 
debts  due  hy  the  testator ;  and  if  you  prove,  aliunde,  that  the  claim  sued 
upon  was  a  debt  of  the  testa'tor,  you  lay  a  ground  for  admitting  the  ac- 
knowledgment of  one  to  be  evidence  against  the  other :  thus,  if  you  prove 
that  it  was  a  debt  due  by  the  testator,  an  acknowledgment  by  one  would 
take  the  case  out  of  the  statute  of  limitations  against  both  and  against  all ; 
Johnson  v.  Beardslee,  15  Johnson,  3;  but,  for  the  purpose  of  proving  the 
fact  whence  the  joint  interest  and  power,  arise,  viz.  for  proving  that  it  was 
a  debt  due  by  the  testator,  the  confession  of  one  is  not  evidence  in  a  suit 
against  both ;  Hammon  v.  Huntley,  4  Cowen,  493. — In  like  manner,  if 
you  sue  on  a  joint  assumpsit,  the  admission  of  one  as  to  the  facts  whence 
the  law  implies  this  joint  promise,  is  not  evidence  against  the  others;  Lock- 
wood  V.  Smith,  5  Day,  309.  But  if  the  joint  execution  of  an  instrument 
be  proved,  the  admission  of  one  joint  debtor  is  evidence  against  the  other; 
Coit  v.  Tracy  and  another,  8  Connecticut,  268 ;  Bound  and  Sampson  v. 
Lathrop,  4  id.  336;  see,  however,  Lewis  v.  Woodworth,  2  Comstock, 
512 ;  and  see  4  Harris  &  M'Henry,  346.  In  respect  to  torts  which  are 
several,  and  not  joint;  if  such  a  tort  be  the  cause  of  action,  the  admission 
of  one  defendant  is  evidence  only  against  himself;  see  Dietrich  v.  Dietrich, 
4  Watts,  167,  note ;  but  fraud,  though  sued  on  as  a  tort  may  be  a  joint 
thing ;  see  Patten  and  another  v.  Gurney  and  another,  17  Massachusetts, 
182;  and  hence  if  you  prove  a  fraudulent  connexion  between  persons,  whe- 
ther the  fraud  be  the  gravamen  of  the  action  and  sole  ground  of  the  liability, 
or  whether  it  be  collateral  and  subsiduary  to  the  case,  the  acts  and  declara- 
tions of  one  are  evidence  against  all;  M'Kee  v.  Gilchrist,  3  Watts,  230; 
Rogers  v.  Hall,  4  id.  359;  Price  v.  Junkin,  id.  85;  Gibbs  v.  Neely,  9  id. 
305;  Reitenback  v.  Reitenback,  1  Rawle,  362,  366;  Wilbur  v.  Strickland, 
id.  458;  Jackson  et  al.  v.  Summerville,  1  Harris,  360,  369;  Oldham 
and  Kerr  v.  Bentley,  6  B.  Monroe,  428,  431 ;  and  the  slightest  evi- 
dence of  fraud  is  sufficient  to  render  the  admissions  competent.  The 
proof  of  a  joint  scheme  of  fraud  is  obviously  equivalent,  in  its  nature,  to 
proof  of  a  partnership  :  and  as  in  the  case  of  partnership,  the  only  declara- 
tions of  one,  admissible  against  the  other,  are  those  made  at  or  after 
the  time  of  the  combination — those  made  before  it  not  being  admissible; 
Vol.  II.— 22 
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Legg  V.  Olney,  1  Denio,  202.  (2.)  As  to  plaintiffs.  If  the  suit  be  on  a 
joint  title  or  interest,  here,  as  the  plaintiffs  confess  it  to  be  joint,  and  could 
not  otherwise  maintain  the  action,  the  admission  of  one  is  evidence  against 
the  others,  without  proving  any  thing  more ;  as,  for  example,  if  in  eject- 
ment, a  joint  demise  be  laid:  Brandt  v.  Klein,  17  Johnson,  335;  Jackson 
V.  M'Vey,  18  id.  330;  Jackson  v.  Vail,  7  Wendell,  125.  Plaintiffs,  how- 
ever, may  sue  together,  without  having  a  joint  interest  in  the  right  involved 
in  that  suit ;  as,  in  ejectment,  several  demises  may  be  laid,  Jackson  v. 
Sidney,  12  Johnson,  185;  and,  in  partition,  tenants  in  common  may  unite; 
in  such  a  case,  admissions  by  one  could  not  be  evidence  against  the  others. 
Dan  V.  Brown,  4  Cowen,  483. 

2.  As  to  those  not  parties  on  the  record;  the  principle  still  holds  good, 
that  the  admission  of  every  man  is  evidence  against  any  interest  in  which 
he  is  jointly  concerned.  Thus,  if  a  partnership,  as  to  the  transaction  in  suit, 
be  proved  between  the  party  on  the  record  and  others  not  parties,  the  ad- 
missions of  the  others  are  evidence  against  him;  Van  llcimsdyk  v.  Kane 
&  al.,  1  Gallison,  631,  635;  Clark's  Ex'rs  v.  Van  Reimsdyk,  9  Cranch, 
153,  156 ;  Grafton  Bank  v.  Moore,  14  New  Hampshire,  142,  145 ;  Slay- 
maker  V.  Gundacker's  Ex'rs,  10  Sergeant  &  Kawle,  75  ;  but  of  course  are 
not  evidence  to  prove  the  partnership;  Martin  &  al.  v.  Kaffrorth,  6  id.  121. 
And  where  the  suit  was  brought  against  C.  on  a  joint  note  by  C.  and  S.,  S. 
having  become  bankrupt,  the  admission  of  S.  was  held  to  be  evidence, 
because  he  was  still  interested,  being  liable  for  contribution.  Howard  v. 
Cobb,  3  Day,  309.  So,  in  a  suit  against  J.  and  W.,  when  process  was 
served  on  W.  alone;  it  being  proved,  that  J.  was  jointly  concerned  and 
interested  with  him  in  the  business  whence  the  liability  arose,  the  admission 
of  J.  was  held  unquestionably  evidence;  Lightner  v.  M'Coy,  2  Watts,  347; 
but  in  cases  like  the  latter,  the  person  not  summoned  has  sometimes  been 
regarded  as  a  party  to  the  record. 

The  admissibility  of  declarations  by  those  interested  in  tn  issue  of  devi- 
savit  vel  non,  depends  on  the  same  principle.  The  legatees,  devisees,  and 
executors  have  not  a  joint  interest  under  the  will,  but  have  so  many  separate 
interests  in  one  subject,  viz.  the  validity  of  the  will ;  Dietrich  v.  Dietrich, 
4  Watts,  167,  note.  Hence  the  admissions  of  one  who  is  the  sole  party 
interested  in  the  issue,  on  one  side,  though  not  nominally  a  party,  are 
evidence  against  that  side ;  Nussear  v.  Arnold,  13  Sergeant  &  Bawle,  323  ; 
and  the  admissions  of  one  who  is  not  the  sole  party  in  interest,  whether  on 
the  record  or  not,  are  not  evidence;  Bovardv.  Wallace,  4  id.  499;  Nussear 
v.  Arnold;  Dietrich  v.  Dietrich,  1  Penrose  &  Watts,  306;  Boyd  v.  Eby, 
8  Watts,  66  ;  Hauberger  v.  Root,  6  Watts  &  Sergeant,  431 ;  Roberts  v. 
Trawick,  13  Alabama,  68,  81 ;  see  Reagan  v.  Grim's  administrators,  1 
Harris,  508,  512;  Dillard  v.  Dillard,  2  Strobhart,  89.  In  Phelps  v.  Hart- 
well,  1  Massachusetts,  71,  an  opinion  respecting  the  testator's  sanity,  ex- 
pressed by  one  of  several  interested,  was  held  inadmissible ;  but  in  Atkins 
v.  Sanger  &  al.,  1  Pickering,  192,  the  court  were  ''  inclined  to  admit"  the 
declarations  of  one  executor  as  to  acts  done  by  the  testator.  But  whether 
the  court  did  admit  them,  is  not  stated ;  and  it  appears,  that  the  question  of 
the  competency  of  the  declarations  to  affect  others,  was  not  before  the  court. 
It  would  seem,  that,  as  the  admission  of  one  is  incompetent  to  affect  the 
other,  and  as  it  could  not  affect  the  issue  without  affecting  the  other,  it  must 
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be  incompetent  to  affect  the  issue.  In  Armstrong  et  al.  v.  Farrar  et  al.,  8 
Missouri,  627,  it  was  decided,  chiefly  on  the  authority  of  Atkins  v.  Sanger 
et  al.,  that  an  admission  as  to  the  testator's  condition  by  one  devisee,  where 
the  property  was  devised  to  three  "  to  divide  equally  between  themselves," 
was  admissible  :  but  the  devisees  had  no  joint  interest,  but  were  merely 
tenants  in  common  under  the  will. 

But  besides  the  case  of  joint  interest,  the  principle  above  stated  would 
infer,  that  if  the  party  to  the  suit  is,  by  succession  of  title,  so  far  in  privity 
with  another  that  the  acts  of  that  other  could  have  affcctel  his  interest, 
there  the  admissions  of  that  other,  during  such  time,  shall  be  evidence 
against  him.  Accordingly,  the  rule  has  often  been  settled,  that  the  declara- 
tions of  a  former  possessor  or  proprietor  of  land,  against  his  interest,  made 
during  the  continuance  of  his  interest,  not  after,  are  evidence  against  those 
subsequently  claiming  under  him  ;  Beers  &  al.  v.  Hawley,  2  Connecticut, 
467 ;  Norton  v.  Pettibone,  7  id.  319  ;  Jackson  v.  Bard,  4  Johnson,  230  ; 
Northrop  v.  Wright,  24  Wendell,  221,  229  ;  Andrews'  Lessee  v.  Fleming, 
2  Dallas,  93  ;  Bassler  v.  Niesly  &  al.,  2  Sergeant  &  Rawle,  352  ;  Weid- 
man  &  al.  v.  Kohr,  4  id.  174  ;  Gibblehouse  and  another  v.  Strong,  3  Rawle, 
437,  where  the  whole  subject  is  ably  explained  by  Kennedy,  J. ;  Reed  v. 
Dickey,  1  Watts,  152  ;  Mans  v.  Maus,  5  id.  315 ;  Rankin  v.  Tenbrook,  6 
id.  388  :  Riddle  v.  Dixon,  2  Barr,  372,  374  ;  Brown  v.  Bank  of  Oliam- 
bersburg,  3  Id.  188,  199;  Pike  v.  Hayes,  14  New  Hampshire,  19,  21  ; 
Felder  v.  Bonnett,  2  M'Mullan,  44,  48  ;  Dorsey  v.  Dorsey,  3  Harris  & 
Johnson,  410  ;  Coale  v.  Harrington,  7  id.  147  ;  but  are  not  evidence  against 
a  stranger  or  one  claiming  paramount ;  Hill  v.  Roderick,  4  Watts  &  Ser- 
geant, 221 ;  Wiley  et  als.  v.  Grivens  et  als.,  6  Grattan,  277,  283  ;  Den  ex 
dem.  West  et  al.  v.  Pine  et  al.,  4  Washington,  691,  694.  This  principle  is  held 
(except  in  New  York),  to  apply  equally  to  personal  property,  and  to  choses  in 
action  ;  Snelgrove  v.  Martin  and  Patrick,  2  M'Cord,  241 ;  Land  v.  Lee,  2 
Richardson,  168  ;  Guy  v.  Hall,  3  Murphey,  150 ;  Brindle  and  another  v. 
M^lvaine,  10  Sergeant  &  Rawle,  282  ;  Caldwell  v.  Gamble,  4  Watts,  292  ; 
Kellogg  V.  Krauser,  14  Sergeant  &  Rawle,  137 ;  Williams  v.  Judy,  3  Gil- 
man,  282.  A  negotiable  note,  actually  negotiated,  obviously  does  not 
come  within  the  principle,  because  the  indorsee  does  not  claim  under  the 
indorser,  is  not  in  privity  with  him,  and  could  not  be  affected  by  his  acts, 
but  claims  by  a  new,  paramount,  direct  liability-  but  if  the  note  were 
indoi-sed  when  over  due,  so  that  the  indorsee  is  in  privity  with  all  defences 
existing  against  the  indorser,  the  declarations  of  indorser  are  evidence  against 
indorsee ;  Shirley  v.  Todd,  9  Greenleaf,  83 ;  Hatch  v.  Dennis,  1  Fairfield, 
244 ;  in  which  last  case,  the  whole  subject  is  reviewed  in  a  masterly  way : 
and  it  is  the  same  where,  by  the  statute  against  gaming  notes,  the  indorser 
is,  quoad  hoc,  in  the  situation  of  an  assignee  of  an  unnegotiable  debt ;  Snel- 
grove V.  Martin  and  Patrick,  2  M<Cord,  241.  In  New  York,  the  declara- 
tions of  a  previous  owner  are  not  admissible  in  respect  to  chattels  or  choses 
in  action;  Hurd  v.  West,  7  Cowen,  752;  Whitaker  v.  Brown,  8  Wendell, 
490;  Bristol  v.  Dann,  12  id.  142;  Beach  v.  Wise,  1  Hill's  N.  Y.  612; 
Stark  V.  Boswell,  6  Id.  405  ;  Worrall  v.  Parmilee,  1  Comstock,  519  ;  Paige 
V.  Cagwin,  7  Hill,  361.  A  series  of  cases  in  Alabama,  have  decided  that 
the  declarations  of  a  person  in  possession  of  land  and  chattels,  when  part  of 
the  res  gesta,  are  admissible  to  show  the  nature  of  his  possession,  as  whe- 
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ther  lie  held  uuder  a  claim  of  his  own,  or  under  another,  or  jointly  with 
another;  Darling  v.  Bryant  &  Walker,  17  Alabama,  10;  Mobley  v.  Bil- 
berry, 3  Id.  428 ;  but  are  not  admissible  as  evidence  in  regard  to  his  title, 
as  to  show  how  he  acquired  the  property,  or  to  show  that  he  had  previously 
sold  it,  or  to  impeach  a  conveyance  of  it  which  he  has  made ;  Nelson  v. 
Iverson,  17  Id.  216,  222  ;  Iladden's  Ex'rs  v.  Powell,  Id.  314 ;  Thompson 
V.  Mawhinney  &  Smith,  Id.  3G2,  306  ;  Price  v.  The  Branch  Bank  at  De- 
catur, Id.  374 ;  Weaver  v.  Yeatman,  15  Id.  539. 

The  admission  as  above  remarked,  must  be  made  during  the  time  the 
interest  is  vested  in  the  person  making  it;  if  made  before,  it  is  not  admis- 
sible ;  see  Plant  v.  M'Euen,  4  Connecticut,  544 ;  Burton  v.  Scott,  3  Ran- 
dolph, 399 ;  and  if  made  after  the  interest  has  past  from  him,  it  is  Pnot 
admissible ;  Lessee  of  Packer  v.  Gronzalus,  1  Sergeant  &  Rawle,  526 ; 
Patton  &  al.  v.  Goldsborough,  9  Id.  47  ;  Babb  v.  Clemson,  12  id.  328 ; 
Sprague  v.  Kneeland,  12  Wendell,  161;  Caldwell  v.  Gamble,  4  Watts, 
292  ;  Camp  v.  Walker,  5  id.  482  ;  Postens  v.  Postens,  2  Watts  &  Ser- 
geant, 127, 134 ;  Sumner  v.  M'Neil  &  Deland,  12  Metcalf,  519,  521 ;  Beall  v. 
Barclay,  &c.,  10  B.  Monroe,  261,262 ;  much  less  are  his  after-declarations, 
or  acts  either,  evidence  to  invalidate  or  impeach  the  conveyance  he  has 
made,  as  such  declarations  and  acts  would  be  in  favour  of  his  own  interest; 
Bartlet  v.  Delprat  et  al.,  4  Massachusetts,  702  ;  Clarke  v.  Wait,  12  id.  439; 
Bridge  v.  Eggleston,  14  id.  245  ;  Phoenix  v.  The  Assignees  of  Ingraham, 
5  Johnson,  412,  420.  In  the  recent  case  of  Hines  and  Kellogg  v.  Soule, 
14  Vermont,  99,  to  which  the  reader  is  particularly  referred,  the  cases  are 
extensively  reviewed;  the  opinion  of  the  judge  is  able  and  learned,  and  the 
decision  is  against  it.  See  also  Ellis  v.  Howard  et  al.,  17  id.  331,  335.  The 
notion,  that  the  person  whose  admission  is  offered  must  be  dead,  is  clearly 
not  founded  in  principle ;  though  as  an  arbitrary  rule  of  practice,  it  may 
conduce  to  safety. 

The  effect  due  to  admissions,  seems  to  be  a  subject  for  the  jury.  They 
are  probablj',  in  this  country,  in  no  case  conclusive,  unless  others  have  been 
so  led  by  reliance  on  them,  as  that  the  gainsaying  of  them  would  be  a  fraud 
upon  those  persons ;  which  seems  to  be  the  ground  of  all  estoppels  in  pais. 
See  Cox  v.  Buck,  3  Strobhart,  367,  372;  and  Meriwether  v.  Lewis,  &c.,  9  B. 
Monroe,  103,  179.  The  admission  by  one  as  to  "a.  fact  certainly  within  his 
knowledge,  especially  if  made  under  the  consciousness  that  the  admis- 
sion will  operate  against  his  interest,  is  strong  evidence  ;  and  therefore  it  is 
said,  that  confessions  are  the  highest  evidence  in  the  law ;  opinion  of  Judge 
Kennedy  in  Gibblehouse  v.  Stong ;  and  see  Conrad  v.  Farrow,  5  Watts, 
536  ;  and  Bossiter's  Appeal,  2  Barr,  371 ;  but  admissions  as  to  right  or 
title,  which  therefore  are  in  part,  admissions  of  matter  of  law,  and  conse- 
quently are  in  reality  but  opinions,  are  certainly  entitled  to  little  or  no 
weight ;  see  Colt  v.  Selden,  5  Watts,  525.  Therefore,  in  some  cases,  it  has 
been  declared,  that  declarations  of  parties  are  the  most  unsatisfactory  species 
of  evidence,  because  of  the  facility  with  which  it  may  be  fabricated  and 
the  impossibility  of  contradicting  it ;  and  because  the  slightest  mistake  or 
failure  of  recollection  may  totally  alter  the  effect  of  the  declaration  ;  Bots- 
ford  V.  Burr,  2  Johnson's  Chancery,  405,  412 ;  Vaughn  &  M'Kee's  Heirs 
V.  Ilann,  6  B.  Monroe,  338,  341;  Bobertson  v.  Robertson,  9  Watts,  32, 
42,  39 ;  see  also  Hollenbaugh  v.  Morrison,  9   id.  408,  410 ;  Sandford  v. 
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Decamp,  8  id.  542.  It  is  now  settled  that  the  clause  in  a  deed  acknow- 
ledging the  receipt  of  the  purchase  money  is  prima  facie  evidence  only  and 
not  conclusive ;  the  real  object  of  the  clause  being  to  rebut  the  presump- 
tion of  a  resulting  trust  in  the  grantor;  M'Crea  v.  Purmort,  IG  Wendell, 
460,  where  the  cases  are  collected;  Clapp  v.  Tirrell,  20  Pickering,  247, 
250  ;  Meeker  v.  Meeker,  16  Connecticut,  383  ;  in  Pennsylvania,  it  has  been 
held,  that  receipts  for  purchase-money,  and  recitals,  in  a  deed,  though  com- 
petent, yet  being  usually  matter  of  form  inserted  by  the  scrivener,  arc 
entitled  to  little  or  no  weight;  Geddis  v.  Hawk,  1  Watts,  280;  Mehaffy  v. 
Dobbs,  9  id.  363,  379 ;  Good  v.  Good,  id.  567,  572 ;  Byers  v.  Mulliu,  9 
id.  266 ;  Kogers  v.  Hall,  4  id.  359  ;  Lewis  v.  Bradford,  10  id.  68,  82. 

Written  technical  receipts  are  not  within  the  rule,  that  parol  evidence 
cannot  vary  a  written  instrument ;  it  is  well  settled,  that  they  may  always 
be  explained,  and  that  they  are  not  conclusive,  but  may  be  rebutted  ; 
Brooks  and  another  v.  White,  2  Metcalf,  283,  288  ;  Harden  v.  Gorden,  2 
Mason,  541 ;  Rollins  v.  Dyer,  4  Shepley,  475  ;  Ensign  v.  Webster,  1  John- 
son's Cases,  145  ;  Tobey  v.  Barber,  5  Johnson,  68,  72  ;  Putman  v.  Lewis, 
8  id.  389  ;  Keller  v.  Leib,  1  Pennsylvania,  220,  222  ;  Dutton  v.  Tildcn, 
1  Harris,  46,  49  ;  Walrath  v.  Norton,  5  Gilman,  437,  440  ;  Driver,  adm'r 
V.  Hudspeth,  16  Alabama,  348,  351 ;  Cole  v.  Taylor,  2  Zabriskie,  59,  60. 
But  receipts  upon  the  fiiith  of  which  others  have  acted,  cannot  be  gainsaid  ; 
Union  Bank  v.  Sollee,  2  Strobhart,  390,  407. 

H.  B.  W. 
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EASTER.— 37  GEO.  3,  K.  B. 
[REPORTED  7  T.  R.  269.] 


Where  money  has  been  paid  by  the  plaintiff  to  the  defendant  under  the  compul- 
sion of  legal  process,  which  is  afterwards  discovered  not  to  have  been  due,  liie 
plaintiff  cannot  recover  it  back  in  an  action  for  money  had  and  received. 

The  defendant  formerly  brought  an  action  against  the  present  plaintiff  for 
goods  sold,  for  which  the  plaintiff  had  before  paid  and  obtained  the  defend- 
ant's receipt;  but  not  being  able  to  find  the  receipt  at  that  time,  and  having 
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no  other  proof  of  the  payment,  he  could  not  defend  the  action,  but  was 
obliged  to  Hubmit  and  pay  the  money  again,  and  he  gave  a  cognovit  for  the 
costs.  The  plaintiff  afterwards  found  the  receipt,  and  brought  this  action 
for  money  had  and  received  in  order  to  recover  back  the  amount  of  the  sum 
so  wrongfully  enforced  in  payment.  But  Lord  Kenyon  was  of  opinion,  at 
the  trial,  that  after  the  money  had  been  paid  under  legal  process  it  could 
not  be  recovered  back  again,  however  unconscientiously  retained  by  the 
defendant,  though  the  case  of  Moses  v.  Macfarlane,  2  Burr.  1009.  wag 
referred  to;  and  thereupon  the  plaintiff  was  nonsuited. 

Gihbs  now  moved  to  set  aside  the  nonsuit  and  to  grant  a  new  trial ;  rely- 
ing on  a  subsequent  case  of  Livesay  v.  Rider,  E.  22  Gr.  3,  B,  R.  where,  on 
a  similar  motion,  the  court  held  such  an  action  maintainable.  And  be 
pressed  for  the  opinion  of  the  court  in  order  that  the  question  might  be 
settled. 

Lord  Kenyon,  C  J. — I  am  afraid  of  such  a  precedent.  If  this  action 
could  be  maintained,  I  know  not  what  cause  of  action  could  ever  be  at  rest. 
r*9^Sl  After  a  recovery  by  process  *of  law,  there  must  be  an  end  of  liti- 
L  -J  gation,  otherwise  there  would  be  no  security  for  any  person,  I  can- 
not, therefore,  consent  even  to  grant  a  rule  to  shew  cause,  lest  it  should 
seem  to  imply  a  doubt.  It  often  happens  that  new  trials  are  applied  for  on 
the  ground  of. evidence  supposed  to  have  been  discovered  after  the  trial; 
and  they  are  as  often  refused  :  but  this  goes  much  further. 

AMiurst,  J.,  of  the  same  opinion. 

Grose,  J. — It  would  tend  to  encourage  the  greatest  negligence,  if  we  were 
to  open  a  door  to  parties  to  try  their  causes  again  because  they  were  not 
properly  prepared  the  first  time  with  their  evidence.  Of  the  general  prin- 
ciple there  can  be  no  doubt;  and  though  the  last  case  cited  seems  to  throw 
some  ambiguity  upon  it,  yet  some  of  the  positions  there  stated(a)  are  so 
entirely  repugnant  to  every  principle  of  law,  that  I  have  less  difficulty  in 
disregarding  the  whole  authority  of  it. 

Lawrence,  J. — If  the  case  alluded  to  be  law,  it  goes  the  length  of  esta- 
blishing this,  that  every  species  of  evidence,  which  was  omitted  by  accident 
to  he  brought  forward  at  the  trial,  may  still  be  of  avail  in  a  new  action  to 
overhale  the  former  judgment,  which  is  too  preposterous  to  be  stated. 

Rule  refused. 


The  decision  in  this  case  is  founded  quiring  before  they  acted,  or  solemn  de- 

(in  the  policy  expressed  in   that  well-  cisioiis  of  courts  of  justice,  to  be  w&n- 

hnown  intixim,  "  Interest  reipubliccp.  ut  tonly  opened  and   re-discussed,  to  the 

sit  finis  liiiiim."     And  in  order  to  pre-  accumulation  of  expense  and  litigation, 

vent  the  confusion  which  would  inevit-  the  law,  though  for  a  time  unsettled  by 

ably  arise  from    allowing   either  well-  the  decision  in   Moses  v.  Macfarlane,  2 

considered  transactions  between  parties,  Burr.  1009,  recognises  two  general  rules 

who  had  a  sufficient  opportunity  of  in-  which  are  thus  expressed  by  Mr.  Jus- 

{a)  Which  his  lordship  read  from  the  note  of  it. 
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tice  Patteson,  delivering  judgment  in 
The  Duke  de  Cadaval  v.  Collins:— "I 
admit,"  said  iiis  lordship,  "in  general, 
that  money  paid  under  compulsion  of 
law  cannot  be  recovered  back  as  money 
had  and  received;  and  further,  lohere 
there  is  bona  fides,  and  money  is  j)aid 
loilhfull  knowledge  of  the  facts,  though 
there  be  no  debt,  still  it  cannot  be  reco- 
vered back." 

Under  the  former  branch  of  the  above 
proposition  falls  the  case  reported  in  the 
text;  under  it  also  falls  Brown  v. 
xM'Kinally,  1  Esp.  279.  In  that  case, 
M'Kinally  had  agreed  with  Brown  to 
sell  iiim  all  his  old  iron  (except  bushel 
iron,  which  was  of  an  inferior  quality) 
at  9^.  per  ton.  The  iron  he  delivered 
was  mixed  with  bushel  iron  ;  he  never- 
theless insisted  on  the  9Z.,  and  brought 
an  action  for  it.  M'Kinally  paid  the 
demand,  saying  at  the  same  time  he  did 
so  without  prejudice,  and  meant  to  bring 
an  action  to  recover  back  the  overplus; 
the  present  action  was  brought  for  that 
purpose.  Lord  Kenyon  said  the  action 
r*2'^01  ^'^^^^  "o'-  ^^  maintained,  *"That 
*-  -'to  allow  it,  would  be  to  try  every 
question  twice ;  tor,  that  the  same  legal 
ground  which  would  entitle  the  plaintiff 
to  recover  in  the  present  action,  would 
have  been  a  good  defence  to  the  action 
brought  against  him  by  the  present  de- 
fendant: that  money  paid  by  mistake 
was  recoverable  by  assumpsit;  but  here 
it  was  paid  voluntarily,  and  so  could  not 
be  recovered  under  the  circumstances 
of  the  case." 

In  Hamlet  v.  Richardson,  9  Bingh. 
644,  the  same  principle  was  acted  upon. 
That  was  an  action  for  money  had  and 
received,  to  recover  cash  paid  in  the 
course  of  some  transactions,  arising  out 
of  a  charter-party,  and,  as  the  plaintiff 
alleged,  in  mistake.  It  appeared,  how- 
ever, that  the  payment  had  been  made 
after  letters  explicitly  calling  the  plain- 
tifi"'s  attention  to  the  subject  had  been 
received  by  him,  and  after  a  writ  had 
actually  been  issued  against  him,  and 
an  appearance  had  been  entere'd  to  it. 
The  jury  found  a  verdict  for  the  plain- 
tiff, and  also  (which  renders  this  a  very 
strong  case)  that  the  payment  had  been 
made  without  knowledge,  or  reasonable 
means  of  knowledge,  of  the  facts  on 
which  the  demand  liad  proceeded.  The 
court,  however,  set  aside  the  verdict. 
"  We  think,"  said  the  Lord  Chief  Justice, 
"this  money  was  paid  under  compulsion 
of  legal  process.     In  Marriot  v,  Hamp- 


ton it  did  not  appear  to  what  precise 
point  the  action  had  been  carried  before 
the  money  was  paid;  though,  from  the 
circumstance  of  a  cognovit  having  been 
given  for  the  costs,  it  iiS  probable  a  de- 
claration had  been  delivered.  But  the 
judgment  of  the  court  is  expressed  in 
very  general  terms,  namely,  '  that,  after 
a  recovery  by  process  of  law,  there  must 
be  an  end  of  litigation.'  In  Brown  v. 
M'Kinally,  the  payment  made  by  the 
plaintiff  in  the  former  action  which  h:id 
been  brought  against  him  by  the  de- 
fendant, v/as  a  payment  made  after  ac- 
tion brought,  but  in  what  stage  of  the 
action  does  not  appear.  Lord  Kenyon 
held  the  action  not  maintainable,  for 
that  to  allow  it  would  be  to  try  every 
question  twice.  In  Milnes  v,  Duncan, 
6  B.  &  C.  679,  Mr.  Justice  Holroyd 
says,  '  if  the  money  has  been  paid  after 
proceedings  actually  commenced,  I 
should  have  been  of  opinion  that,  inas- 
much as  there  was  no  fraud  in  the  de- 
fendant, it  could  not  be  recovered  back.' 

Wo  think  the  rule  of  law  was 

accurately  laid  down  by  Mr.  Justice 
Holroyd,  and  that,  as  the  money  was 
paid,  in  this  case,  after  the  suing  out  of 
process  to  recover  it,  the  defendants  in 
the  former  action  knowing  the  cause  for 
which  the  writ  was  sued  out  before  they 
paid  the  money,  and  there  being  no 
fraud  in  the  plaintiff  in  this  action,  it 
appears  to  us  that  no  action  is  maintain- 
able to  recover  it  back."  See  further, 
Belcher  v.  Mills,  5  Tyrwh.  715;  Harris 
V.  Lloyd,  5  Mee.  &  Welsh.  432;  Kist 
v.  Atkinson,  2  Campb.  63;  Gower  v. 
Popkin,  2  Stark.  8;  Knibbs  v.  Hall,  1 
Esp.  84.  [Skeate  v.  Beale,  11  A.  &  E. 
983.]  One  of  the  points  in  Fisher  v. 
Samuda,  1  Campb.  190,  the  facts  of 
which  are  stated  in  the  note  to  Cutter 
V.  Powell,  ante,  p.  16,  proceeded  on  the 
same  principle.  The  case  of  Moses  v. 
Macfarlane,  which  is  said  at  the  com- 
mencement of  this  note  to  have  unset- 
tled, for  the  time,  the  law  on  this  sub- 
ject, is  reported  2  Burr.  1009.  There, 
Macfarlane  sued  Moses  in  the  court  of 
conscience,  and  recovered  against  him 
as  indonser  of  a  bill,  in  breach  of  a  writ- 
ten agreement  between  them;  Moses 
paid  tlie  money,  and  brought  an  action 
tor  money  had  and  received,  in  the  King's 
Bench,  to  recover  it  back,  which  was 
held  to  be  maintainable.  Although  the 
decision  itself  has  been  overruled,  the 
judgment  of  Lord  Mansfield  contains  so 
elegantly  worded  a  description  of  the 
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action  for  money  had  and  received,  that 
it  would  bo  scarce  pardonable  to  dismiss 
the  case  in  which  it  appears,  without 
extracting  it.  "This  kind  of  equitable 
action,"  said  his  lordsliip,  "to  recover 
back  money  which  ought  not  in  justice 
to  be  kept,  is  very  beneficial,  and  there- 
fore much  encouraged.  It  lies  only  for 
money  which,  ex  cequo  ct  bono,  the  de- 
fendant ought  to  refund.  It  does  not 
lie  for  money  paid  by  the  plaintiff  which 
is  claimed  of  him  as  payable  in  point  of 
honour  and  honesty,  although  it  could 
not  have  been  recovered  from  him  in 
any  course  of  law,  as  in  payment  of  a 
debt  barred  by  the  Statute  of  Limita- 
tions, or  contracted  during  his  infancy, 
or  to  the  extent  of  principal  and  legal 
interest  upon  an  usurious  contract,  or  for 
money  fairly  lost  at  play;  because,  in  all 
these  cases,  the  defendant  may  retain  it 
with  a  safe  conscience,  though,  by  posi- 
tive law,  he  was  barred  from  reco- 
vering; but  it  lies  for  money  paid  by 
r*9dm  *'n'''''^kG,  or  upon  a  consideration 
L  J  which  happens  to  fail,  or  for 
money  got  through  imposition,  or 
r  *94n  1  *G^torlion,  or  oppression,  or  an 
'  J  undue  advantage  taken  of  the 

party's  situation  contrary  to  laws  made 
for  the  protection  of  persons  under  those 
circumstances."  [See  the  case  of  Ash- 
mole  v.  Wain  Wright,  2  Q.  B.  S46,  in 
which  it  was  held  that  money  had  and 
received  would  lie  against  a  carrier, 
who  had  refused  to  deliver  goods  with- 
out payment  of  an  exorbitant  remunera- 
tion, to  recover  back  the  surplus,  though 
there  had  been  no  tender  of  any  particu- 
lar amount;  and  notwithstanding  some 
expressions  to  be  found  in  the  judgment 
of  the  court  in  the  case  of  Skeate  v. 
Beale,  11  Adol.  &  Ell.  983,  there 
seems  to  be  no  doubt  that  money  ex- 
torted by  duress  of  goods,  detainer  of 
deeds,  or,  in  the  words  of  Lord  Mans- 
field already  cited,  "by  any  undue  ad- 
vantage taj^n  of  the  party's  situation 
contrary  to  laws  made  for  the  protection 
of  persons  under  those  circumstances," 
can  be  recovered  back  in  an  action  for 
money  had  and  received: — thus,  in 
Wakefield  v.  Newbon,  6  Q.  B.  276,  it 
was  held  that  money  paid  under  protest 
by  a  mortgagor,  in  order  to  obtain  pos- 
session of  his  title  deeds  withheld  by  tiie 
attorney  of  the  mortgagee  upon  an  un- 
founded claim  of  lien,  might  be  recover- 
ed back  as  money  had  and  received  ;  to 
the  same  effect  also  is  Smith  v.  Sleap, 


12  M.  &  W.  .385.  In  the  case  of  Parker 
V.  The  Great  Western  Railway  Com- 
pany, 7  M.  &  Gr.  2.>3,  the  defendants 
had  insisted  upon  a  larger  sum  for  the 
carriage  of  the  plaintiff's  goods  than 
they  were  authorised  to  take  under 
their  Act  of  Parliament ;  the  plaintiff,  in 
order  to  have  his  goods  carried  by  the 
railway,  paid  the  excess  under  protest, 
and  brought  an  action  for  money  had 
and  received  to  recover  it  back.  For 
the  defendants  it  was  contended  that  the 
money  was  voluntarily  paid  with  a  know- 
ledge of  the  facts,  in  pursuance  of  a 
contract  between  the  parties;  but  the 
court  held  the  action  n)aintainable  on 
the  broad  ground  that  the  payments 
"  were  made  in  order  to  induce  the  com- 
pany to  do  that  which  they  were  bound 
to  do  without  them."  This  was  fjl- 
lowed  by  the  case  of  Close  v.  Phipps,  7 
M.  &  Gr.  .586,  where  the  attorney  of  a 
mortgagee  with  a  power  of  sale  refused 
to  stop  tlje  sale,  or  deliver  up  the  title 
deeds  of  the  mortgaged  property,  unless 
paid  an  exorbitant  demand;  it  was  held 
that  the  administratrix  of  the  mortga- 
gors having  paid  the  excess  under  pro- 
test, could  recover  it  back  as  money  had 
and  received;  although  the  right  of  the 
plaintiff  to  stop  the  sale  was  only  equit- 
able, whilst  that  of  the  plaintiff  in  Par- 
ker v.  The  Great  Western  Company,  to 
have  his  goods  carried  at  the  statutable 
rate  was  a  strictly  legal  right.  There 
is,  howe.ver,  a  distinction  in  cases  of 
distress,  so  that  where  sheep  were  dis- 
trained damage  feasant,  iind  the  owner 
in  order  to  get  them  back,  *paid  r  ^jc^jn;  i 
an    exorbitant  demand   as    for  '-  ■' 

damage  done,  without  tendering  a  rea- 
sonable sum,  it  was  held  he  could  not 
recover  back  the  excess  in  an  action 
for  money  had  and  received,  upon 
the  ground,  as  it  would  seem,  that  the 
distrainor  was  not  a  wrong  doer  in 
detaining  the  sheep,  it  being  the  duty 
of  the  plaintiff  and  not  of  the  defendant; 
to  ascertain  and  lender  the  proper 
amount  of  damage  done;  Gulliver  v. 
Cosens,  1  C.  B.  788.  And  even  if  a 
tender  have  been  made,  the  court  thought 
the  proper  remedy  would  have  been  de- 
tinue. In  Lindon  v.  Hooper,  1  Camp. 
414,  a  case  recognised  and  acied  on  by 
the  court  in  Gulliver  v.  Cosens,  Lord 
Mansfield  states  the  objection  for  money 
had  and  received  under  somewhat  simi- 
lar circumstances,  to  be  the  surpri.-e 
upon  the  dei'endant,  who  would  have  no 
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notice  upon  the  record  of  the  mode  in 
which  it  was  intended  to  make  the  re- 
ceipt of"  til e  money  wrongful:  whether 
by  disputing  the  right  to  distrain  at  all, 
or  insisting  upon  some  informality  in 
the  mode  of  taking  the  distress.  It 
may  be  said,  however,  that  the  objec- 
tion of  possible  surprise  to  the  defen- 
dant would  be  applicable  in  many  of  the 
cases  where  the  action  has  been  held 
maintainable.  See,  on  the  subject  of 
duress  by  distress,  Skeate  v.  Beale,  11 
A.  &  E.  983.] 

The  application,  however,  of  the  above 
doctrine  to  the  state  of  facts  in  Moses  v. 
Macfarlane,  has  frequently  been  held 
incorrect ;  that  case  was  denied  to  be 
law  by  Eyre,  C.  J.,  in  Phillips  v.  Hun- 
ter, 2  H.  Bl.  414;  by  Heath,  J.,  in  Bris- 
bane V,  Dacres,  5  Taunt.  160,  and  can- 
not be  now  considered  as  of  authority. 
Equally,  or  almost  equally,  obvious  to 
censure,  is  the  case  of  Cobden  v.  Ken- 
drick,  4  T.  R.,  432,  (the  point  here 
spoken  of  being  reported  in  the  note). 
There  an  action  was  brought  against 
Cobden  by  Kendrick  for  a  groundless 
demand,  which  Cobden  paid  under  a 
compromise,  and  brought  an  action  to 
recover  it  back;  it  was  objected  that 
this  was  to  litigate  the  same  claim  twice, 
but  Lord  Kenyon  overruled  the  objec- 
tion, saying,  that  it  was  not  paid  under 
the  judgment  of  a  court.  This  case, 
however,  the  Lord  C.  J.  remarks,  in 
Hamlet  v.  Richardson,  9  Bingh,  647,  if 
it  can  be  supported  at  all,  can  only  be 
so  on  the  ground  of  fraud  in  the  defend- 
ant. 

For  it  must  be  observed,  that,  even 
since  the  decisions  which  have  overruled 
Moses  V.  Macfarlane,  it  has  been  held 
open  to  a  defendant  who  has  paid  money 
under  compulsion  of  law  imposed  upon 
him  by  the  fraudulent  practices  of  the 
plaintilf,  to  maintain  an  action  to  re- 
cover back  again  the  money  so  paid; 
not,  indeed,  that  any  case  has  gone  so  far 
as  to  permit  proceedings  to  be  thus  ques- 
tioned, which  have  advanced  to  the  matu- 
rity of  a  judgment;  though  frequently 
even  a  judgment,  particularly  if  signed 
r  *24nc  1  ^^  ^virtue  of  a  warrant  of  attor- 
•-  ■'  ney,   or  cognovit,  (which  are 

the  subjects  of  a  peculiar  branch  of  the 
equitable  jurisdiction  of  the  courts,)  has, 
when  fraudulently  and  improperly  ob- 
tained, been  set  aside  on  motion.  [The 
amount  levied,  however,  under  a  fi.  fa., 
issued  upon  a  judgment  fraudulently  or 
improperly  obtained,  cannot  be  recovered 


as  money  had  and  received  to  the  use  of 
the  party  defrauded,  so  long  as  such 
judgment  subsists.  De  Medina  v.  Grove, 
10  Q.  B.  1.52, 172.]  But  where,  under 
the  terror  of  inceptive  legal  proceedings 
fraudulently  directed  agamst  him,  money 
has  been  paid,  the  party  paying  has  been 
permitted  to  recover  it  in  an  action.  An 
instance  of  this  is  presented  by  the  late 
case  of  The  Duke  de  Cadaval  v.  Collins, 
4  Ad.  &  Ell.  858,  in  which  Don  Nuno 
Alvares  Pereira  de  Mello,  Duke  de  Ca- 
daval, knight  of  Alcantaraand  Calatrava, 
a  grandee  of  Spain,  was  arrested  by 
Thomas  Collins  an  insolvent,  for  a  ficti- 
tious debt  of  10,000^.  upon  a  writ  which 
was  afterwards  set  aside.  The  duke, 
who  was  ignorant  of  the  English  lan- 
guage, in  order  to  obtain  his  release, 
agreed,  in  writing,  to  pay  500^.  and  to 
give  bail  for  the  remainder  of  the  sum  ; 
and  the  500^.  was  accordingly  paid.  An 
action  having  been  brought  by  the  duke 
to  recover  it  back,  the  jury  found  for  the 
plaintifl^,  and  the  defendant  Collins  knew 
that  he  had  no  claim  upon  the  plaintiff. 
And  the  court  afterwards  discharged  a 
rule  for  a  new  trial,  or  to  enter  a  non- 
suit. "It  is  asserted,"  said  Lord  Den- 
man,  "that  the  principle  of  decision  in 
Marriot  v.  Hampton  has  not  been  adhered 
to  in  this  case.  But  that  case  does  not 
warrant  the  argument  drawn  from  it. 
It  does  not  decide  that  money  obtained 
under  compulsion  of  legal  process  can- 
not be  recovered  back  ;  but  only  that, 
after  the  defence  in  an  action  has  failed, 
and  money  has  been  recovered  in  the 
action,  it  cannot  be  recovered  back  in 
another  action.  This  is  the  ground  upon 
which  the  decision  is  put  by  Lord  Ken- 
yon. He  says,  '  After  a  recovery  by  pro- 
cess of  law — not  extortion — there  must 
be  an  end  of  litigation.'  It  will  be  ob- 
served also,  in  Hamlet  v.  Richardson, 
that  Lord  C.  J.  Tindal  hints,  that  Cob- 
den v.  Kendrick  might  be,  perhaps,  sup- 
ported on  the  ground  o?  fraud.''''  Ana- 
logous, in  some  degree,  to  the  case  of 
Duke  de  Cadaval  v.  Collins,  *fe  that  of 
Pitt  v.  Combes,  2  Ad.  &  Ell.  459,  which 
came  before  the  court  by  way  of  motion. 
Pitt  had  been  arrested  while  privileged 
as  in  attendance  on  the  court,  and  had, 
in  order  to  obtain  his  liberty,  paid  into 
court,  under  a  judge's  order,  the  amount 
for  which  he  was  sued.  The  court  or- 
dered it  to  be  restored  to  him.  "  The 
arrest,"  said  Lord  Denman,  C.  J.,  "  was, 
we  think,  illegal.  The  consequence  is, 
that  the  money  was  improperly  extorted. 
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smith's   leading    cases. 


In  so  sayingf,  [  do  not  mean  to  sutjgest 
that  the  proceeding-  was  corrupt;  but 
the  money,  Iiaving'  been  the  price  paid 
to  recover  liberty  improperly  taken  away, 
must  be  restored."  8ee  Jendvvine  v. 
Slade,  2  Esp.  ijT^ ;  and  see  the  judgment 
of  Parke.  B.,  in  Allee  v.  Backhouse,  3 
M.  &,  VVels.  633  [Unwin  v.  Leaper,  I  M. 
&.  Gr.  752],  and  Wilson  v.  Ray,  10  A. 
&  E.  82,  in  which  the  court  overruled 
Turner  v.  Hoole,  D.  &  R.  N.  P.  C.  27 
[but  it  seems  the  report  of  the  case  of 
Turner  v.  Hoole  is  erroneous.  See  5 
M.  &.  Gr.  402,  note  (s).]  In  Brisbane 
f*2411  ^'  ■D^*^''6*'S  *Taunt.  156,  we  find 
'•  -■  Gibbs,  J.  saying  that  he  was  coun- 
sel in  Chatfield  v.  Paxton,  and  that  he 
then,  and  still,  acceded  to  the  doctrine, 
that  money  paid  with  knowledge  both  of 
law  and  fact,  but  under  fear  of  an  arrest, 
would  be  recoverable.  A  special  action 
on  the  case  may  also  be  maintained  for 
the  abuse  of  process  for  the  purpose  of 
extorting  properly,  and  in  such  action  it 
is  unnecessary  to  aver  want  of  probable 
cause,  or  that  proceedings  are  deter- 
mined ;  Grainger  v.  Hill,  4  Bing.  N.  C. 
521. 

[There  is,  however,  a  distinction  be- 
tween an  agreement  to  pay  money  in 
order  to  be  liberated  from  a  wrongful 
arrest,  and  an  agreement  to  pay  money 
in  order  to  obtain  the  release  of  goods 
improperly  retained,  which  latter  is  up- 
held, on  the  ground  that  an  agreement 
cannot  be  avoided  by  duress  of  goods. 
Skeate  v.  Beale,  11  A.  &  E.  983.  But 
see  the  observations  on  this  judgment  in 
the  case  of  Wakefield  v.  Newbon,  6  Q. 
B.  2^0.] 

The  second  branch  of  the  proposition 
cited  at  the  commencement  of  this  note, 
from  the  judgment  of  Mr.  J.  Patteson, 
was,  it  will  be  remembered,  as  follows: 
—  Where  there  is  bona  Jides,  and  money 
is  paid  with  full  knowledge  of  the  facts, 
though  there  be  no  debt,  still  it  cannot  be 
recovered  back.  This  is  in  accordance 
with  the  maxim  of  the  civil  law,  which 
is  also  that  of  our  own,  ignorantia  juris 
excusat  neminen,  ignorantia  facti  ex- 
cusat.  Thus  in  the  case  of  Bilbie  v. 
Lumley,  2  East,  469,  an  underwriter, 
having  paid  the  loss,  sought  to  recover 
it  back  on  the  ground  that  a  material 
letter  had  been  concealed.  But,  as  it 
appeared  he  knew  of  this  at  the  time  of 
the  adjustment,  it  was  held,  that  he 
could  not  recover.  Lord  Ellenborough 
asked  the  plaintiff's  counsel,  "  whether 
he    could   state   any  case,  where,   if  a 


party  paid  money  to  another  voluntarily 
with  full  knowledge  of  the  facts  of  the 
case,  he  could  recover  it  back  again,  on 
account  of  his  ignorance  of  the  law '!" 
No  answer  being  given,  his  lordship  said, 
that  Chatfield  v.  Paxton  was  the  only 
case  lie  ever  heard,  where  Lord  Kenyon, 
at  Nisi  Prius,  intimated  somethmg  of 
that  sort.  But  when  it  was  afterwards 
brought  before  the  court,  other  circum- 
stances were  relied  on,  and  it  was  so 
doubtful  on  what  ground  it  turned,  that 
it  was  not  reported.  "  Every  man," 
his  lordship  observed,  "  must  be  taken 
to  be  cognisant  of  the  law,  otherwise 
there  is  no  saying  to  whit  extent  the 
excuse  of  ignorance  may  not  be  carried. 
It  would  be  urged  in  almost  every  case." 
In  Lowry  v.  Bordieu,  Dougl.  407,  money 
paid  under  a  mistake  of  law  was  en- 
deavoured to  be  recovered  back  again. 
And  there  Buller  J.,  said,  '■'■Ignorantia 
juris  non  excusat,^'  &c.  With  regard 
to  the  case  of  Chatfield  v.  Paxton,  men- 
tioned by  Lord  Ellenborough,  a  very  full 
account  of  it,  in  its  different  stages,  will 
be  found  in  the  judgment  of  Gibbs,  J., 
who  was  of  counsel  in  it,  in  Brisbane  v. 
Dacres,  5  Taunt.  155.  The  above  case 
of  Bilbie  v.  Lumley,  is  recognised  in 
Lothian  v.  Henderson,  3  B.  &  P.  420, 
and  Gomery  v.  Bond,  3  M.  &  S.  378. 
There  the  defendant  agreed  for  the  pur- 
chase of  some  seed,  but  on  its  being- 
brought  to  him,  would  not  accept  it,  on 
which  the  plaintiff  requested  him  to  try 
to  sell  it  for  him,  which  he  tried  to  do; 
but  failing,  brought  it  back  again  :  the 
plaintifi' refused  to  receive  it,  and  brought 
this  action  for  the  price.  The  judge 
submitted  to  the  jury — 1.  Whether  there 
was  an  agreement  for  sale. — 2.  Whe- 
ther the  plaintiff  had  waived  it. — 3. 
Whether  he  had  done  so  in  ignorance  of 
his  rights;  telling  them,  "  tiiat  if  he  did 
it  under  an  ignorance  of  the  law,  and 
impression  that  his  remedy  was  gone,  it 
would  not  amount  to  a  waiver  of  the 
benefit  of  the  agreement."  The  jury 
having  found  for  the  plaintifi^,  a  rule  for 
a  new  trial  was  obtained  on  the  autho- 
rity of  Bilbie  V.  Lumley,  and  was  after- 
wards made  absolute.  See  Wilson  v. 
Ray,  10  A.  &  E.  87.  In  Skyring  v. 
Greenwood,  4  B.  &  C.  281,  the  princi- 
ple established  by  Bilbie  v.  Lumley  was 
carried  further,  and  it  was  held,  that  an 
allowance  in  an  account  is  equivalent, 
for  this  purpose,  to  the  payment  of  mo- 
ney. In  that  case,  Messrs.  Greenwood 
and  Cox,  the    celebrated  army  agents, 
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had  given  credit  to  Major  Skyring  in 
certain  sums  of  Is.  Id.  and  2s.  per  diem, 
in  a  running  account  between  him 
and  themselves.  They  had  delivered 
him  a  statement  of  account  in  1821, 
showing  a  balance  of  116^.  9s.  7d.  in 
his  favour.  It  afterwards,  however, 
turned  out,  that  the  sums  of  Is.  Id.  and 
2s.  per  diem,  were  not  payable  to  officers 
in  Major  Skyring's  situation,  and  that 
Greenwood  and  Cox  had  received  an 
intimation  to  that  effect  in  December, 
1816,  from  the  Ordinance-office,  which, 
however,  they  did  not  communicate  to 
Major  Skyring  otherwise  than  by  ceas- 
ing to  credit  him  in  account  with  the 
Is.  Id.  per  diem  after  the  end  of  1817, 
and  by  writing  him  a  letter  in  1821,  re- 
quiring repayment  of  the  Is,  Id.  and 
2s.  payments.  In  an  action  by  the  ad- 
ministratrix of  the  Major  for  the  balance 
due  at  the  time  of  his  death,  they  were 
not  permitted  to  retain  the  sums  with 
which  they  had  by  mistake  credited 
him.  "Suppose,"  said  Bayleij,i.  "that 
llie  balance  of  the  account  delivered  in 
1821  had  beeu  paid  to  Major  Skyring, 


[*242] 


^'and  that  no  subsequent  pay  had 


been  received  for  his  use  by  the 
defendants,  and  they  had  brought  an  ac- 
tion to  recover  back  the  money  paid.  It 
would  have  been  a  good  defence  to  that 
action  to  say,  that  the  defendants  had 
voluntarily  advanced  money  to  the  de- 
ceased when  he  asked  no  credit ;  and 
that  they  had  received  the  money  for 
his  use ;  and  that  on  the  faith  of  their 
representation  he  had  drawn  it  out  of 
their  hands,  as  his  own  money,  and  had 
been  induced  to  spend  it  as  such.  (See, 
in  accordance  with  this  view,  Shaw 
v.  Picton,  4  B.  &  C.  715.)  And 
if  they  could  not  recover  the  money 
back,  neither  ought  they  to  be  allowed 
to  retain  other  moneys  belonging  to  the 
deceased,  on  the  ground  that  ihey  have 
paid  or  allowed  him  in  account  money 
which  they  had  not  in  fact  received  to 
his  use,  but  which  they  had  suffered  him 
to  consider  his  own  for  a  long  period  of 
time." 

A  similar  point  was  decided  in  Bram- 
ston  v.  Robins,  4  Bingh.  11.  There,  a 
landlord,  from  1807  till  1822,  allowed 
his  tenant  larger  sums  than  were  really 
payable  on  account  of  land-tax,  and  gave 
receipts  on  that  footing.  The  tenant 
assigned  his  tenancy,  and  the  landlord, 
discovering  his  mistake,  distrained  the 
assignee  for  the  arrears.  It  was  held 
he  had  no  risht  to  do  so.     "  It  is  an  es- 


lished  principle,"  said  Best,  C.  J.,  "that 
if  money  be  paid,  {and  a  settlement  on 
account  is  the  same  thing,)  with  a  full 
knowledge  of  the  circumstances  at  the 
time  of  the  payment,  it  cannot  be  re- 
covered by  the  payer." 

In  Bramston  v.  Robins,  the  court  re- 
lied upon  the  judgment  in  Brisbane  v. 
Dacres,  5  Taunt,  li'6,  which  is  a  cele- 
brated case  upon  this  subject.  In  that 
case,  the  captain  of  a  king's  ship  had 
brought  home  treasure  for  the  public  in 
the  performance  of  his  duty,  and  trea- 
sure for  individuals  for  his  own  emolu- 
ment. He  received  freight  for  both,  and 
paid  one-third  of  it,  according  to  an 
usage  formerly  established  in  the  navy, 
to  the  admiral  commanding  him.  He 
afterwards  discovered  that  he  was  not 
bound  by  law  to  pay  any  part  to  the  ad- 
miral, and  thereupon  he  brought  this 
action  to  recover  back  the  above  pay- 
ment. The  court  held,  that  he  had  act- 
ed illegally  in  conveying  homo  the  pri- 
vate treasure  for  his  own  benefit  without 
the  orders  of  some  competent  authority, 
and  could  therefore  found  no  claim  on 
such  a  transaction.  And  that,  with  re- 
gard to  the  public  treasure,  the  third  hav- 
ing been  paid  over  to  the  admiral,  with 
full  knowledge  of  the  facts,  could  not  now 
be  recovered,  since  the  admiral, having  re- 
ceived it  in  accordance  with  the  usage 
of  the  profession,  might  conscientiously 
retain  it.  Heath,  J.,  said  this  was  a 
stronger  case  than  Marriot  v.  Hampton ; 
"  for  that  was  judicium  redditum  in 
invitum,  whereas  here  the  plaintiff  is 
judge  in  his  own  cause,  and  decides 
against  himself,  and  he  cannot  be  heard 
to  repeal  his  own  judgment."  Lord 
Eidon,  Chancellor,  in  7  Ves.  2S,  Brom- 
ley V.  Holland,  approves  Lord  Kenyon's 
doctrine,  and  calls  it  a  sound  principle, 
that  a  payment  voluntarily  made  is  not 
to  be  recovered  back. 

But  though  a  payment  made  with 
knowledge  of  the  facts  cannot  be  reco- 
vered back  because  made  in  ignorance 
of  law,  it  is  difl^erent  where  the  payment 
was  made  under  a  n)istake  of  facts.  In 
Milnes  v.  Duncan,  6  B.  &  C.  671,  the 
plaintiff,  who  was  employed  by  the  de- 
fendant to  collect  his  rents,  having  re- 
ceived more  than  15()Z.,  sent  to  hiui  on 
account  tiiereof  a  bill,  dated  at  "Glen 
Anne  Mills,  Nov.  24,  1825,"  on  a  gen- 
tleman at  Liverpool,  and  which  had 
several  indorsements,  but  bore  nothing 
on  the  face  of  it  which  showed  it  to  have 
been  drawn  or  indorsed  in  Ireland.  The 
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bill  was  dislionniirod,  and  tlie  defendant 
overlield  it  so  lonir  as  to  discliarge  all 
the  previous  parties;  he  nevertheless 
called  on  tiie  plaintiff' to  remit  the  15t)Z. 
rent  for  which  the  bill  was  sent,  alleg- 
ing that  it  was  a  nnllity,  being  impress- 
ed wiih  a  four-shilling  stamp.  The 
plaintiff  directed  his  ai;ent  to  examine 
it,  and,  being  satisfied  that  it  really  bore 
a  four-shilling  stamp,  paid  the  amount 
of  it  to  the  defendant.  Afterwards  it 
was  discovered  that  the  bill  had  been 
drawn  in  Ireland,  and  bore  the  stamp  ap- 
propriated to  a  bill  of  that  amount  by  the 
ytamp  Act  of  that  part  of  the  kingdom, 
on  which  he  brought  this  action  to  reco- 
ver back  the  amount. 

The  court  held  that  he  was  entitled 
to  recover.  "  There  is  no  doubt," 
*said  Mr.  Justice  Bayley,  "as  to 
the  rule  of  law  applicable  to  this  case. 
If  a  party  pay  money  under  a  mistake 
of  the  law,  he  cannot  recover  it  back. 
But  if  he  pay  money  under  a  mistake  of 
the  real  facts,  and  no  laches  are  impu- 
table to  him  in  respect  of  his  omitting 
to  avail  himself  of  the  means  of  know- 
ledge within  his  power,  he  may  lecover 
back  such  money.  ...  It  seems  to 
me  that  the  plaintiff,  at  the  time  when 
he  made  the  payment,  had  no  adequate 
means  of  knawing  that  the  bill  was  not 
a  void  bill  ;  that  being  evident,  it  is  quite 
clear  that  the  money  was  paid  under  a 
mistake  of  facts,  and  without  any  laches 
on  the  part  of  the  plaintiff,  and  for  these 
reasons,  I  think  he  is  entitled  to  recover 
it  back."  [But  where  upon  the  settle- 
ment of  an  account  between  plaintiff 
and  defendant,  the  latter  claimed  a  de- 
duction in  respect  of  a  payment  alleged 
to  have  been  made  by  him  for  the  plain- 
tiff, which  was  by  mistake  allowed,  and 
r  %24'ifl  1  ^'^^  balance  *struck  and  accept- 
'-  '  -J  ed  by  plaintiff  on  the  footing 
of  such  deduction  :  it  was  held  that  an 
action  for  money  had  and  received  would 
not  lie  to  recover  the  amount  so  allow- 
ed, Lee  V.  Merrett,  8  Q.  E.  820.]  In 
Chatfield  v.  Paxton,  2  East,  471,  note, 
Mr.  J.  Ashhurst  says,  that  "where  a 
payment  has  been  made,  not  with  full 
knowledge  of  the  facts,  but  only  under 
a  blind  suspicion  of  the  case,  and  it  is 
found  to  have  been  paid  unjustly,  the 
parly  paying  may  recover  it  back  again." 
The  recent  case  of  Lucas  v.  VVorswick, 
1  Moo.  &  Rob.  293,  in  the  Common  Pleas 
of  Lancaster,  has  advanced  this  doctrine 
still  further.  In  that  case  the  defen- 
dant, having  a  claim  for  work  and  labour 


against  the  plaintiff,  amounting,  as  he  in- 
sisted, to  142Z.  7s.  Gd.,  but,  as  they  insist- 
ed, to  97/.  7s.  6c/.  only,  requested  20/. 
10s.  on  account,  which  was  paid  him.  He 
afterwards  met  Mr.  Lucas,  one  of  the 
plaintiffs,  the  same  from  whom  he  had 
received  the  20/.  10s.,  and  agreed  to  give 
up  the  disputed  item,  on  which  Mr. 
Lucas  paid  him  97/.  7s.  dd.,  but  almost 
immediately  after  sent  him  notice  that  he 
had  forgotten,  when  he  did  so,  that  he  had 
previously  paid  him  20/.  lO.s.,  which  he 
therefore  requested  him  to  return,  and, 
on  his  refusal,  brought  an  action  ior 
it.  Pollock,  for  the  defendant,  submit- 
ted, that  the  money  having  been  paid  by 
Lucas  voluntarily,  and  with  knowledge 
of  all  the  facts,  could  not  be  recovered. 
The  point  was  reserved,  and  the  plain- 
tiff had  a  verdict  subject  to  it.  The 
case  was  afterwards  fully  discussed  be- 
fore Lord  Denman  and  Baron  Bolland, 
who  said  "  that  as  the  jury  had  in  effect 
found  that  the  money  was  paid  by  mis- 
take in  the  hurry  of  business,  they  were 
of  opinion  that  it  might  be  recovered 
back  as  money  had  and  received  to  the 
use  of  the  plaintiffs;"  and  they  dis- 
charged the  rule  Nisi,  which  had  been 
obtained  for  a  nonsuit.  The  dicta  in 
this  case  certainly  go  far.  The  money 
paid  by  Lucas  to  the  defendant  could 
not  have  been  paid  under  any  mistake  of 
law,  and  therefore  if  paid  by  mistake  at 
all,  it  must  have  been  under  a  mistake 
of  fact.  But  whether  it  be  consistent 
with  sound  policy  to  allow  a  person  who 
has  had  the  very  fullest  means  of  know- 
ing all  the  facts  to  allege  that  he  was 
hurried,  and  that  he  has  forgotten  them, 
appears  extremely  questionable.  The 
truth  or  untruth  of  such  an  excuse  may 
be  the  subject  of  probable  guess  to  others, 
but  can  be  known  only  to  the  party  mak- 
ing it,  and  its  admission  seems  to  afford 
great  facilities  to  parties  wishing  to  rip 
up  and  litigate  transactions  which  have 
turned  cut  less  advantageous  to  them 
than  they  once  expected.  Can  it  be  said 
that  such  a  person  has  been  guilty  of  no 
laches?  a  question  which  in  Milne  v. 
Duncan  was  considered  ma'.erial.  Nor 
does  it  seem  absolutely  necessary  to 
^establish  such  a  doctrine  in  r^odo/i 
order  to  support  Lucas  v.  '-  '  ■' 
VVorswick,  for  it  seems  obvious  that  the 
conduct  of  the  defendant  was  tinctured 
with  fraud,  and  if  so,  he  could,  of  course, 
not  be  permitted  to  retain  moneys  en- 
trapped by  circumvention  and  disho- 
nesty.    It  has,  however,  been  decided 
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by  the  Exchequer,  in  Kelly  v.  Solari,  9 
M.  &  VV.  54,  that  money  paid  in  igno- 
rance of  facts  by  a  person  who  once  had 
full  knowledge  of,  but  has  forgotten 
them,  may  be  recovered.  "The  posi- 
tion," says  Baron  Parke,  "that  a  party 
so  paying  is  precluded  from  recovering 
by  laches  in  not  availing  himself  of  the 
means  of  knowledge  in  his  power,  seems 
to  have  been  founded  on  the  dictum  of 
Mr.  J.  Bayley,  in  the  case  of  Milnes  v. 
Duncan,  and  with  all  respect  to  that 
authority,  I  do  not  think  it  can  be  sus- 
tained in  point  of  law.  If,  indeed,  the 
money  is  intentionally  paid  without  re- 
ference to  the  truth  or  falsehood  of  the 
fact,  the  plaintiff  meaning  to  waive  all 
inquiry  into  it,  and  tbat  the  person  re- 
ceiving shall  have  the  money  at  all 
events,  whether  the  fact  be  true  or  false, 
the  latter  is  certainly  entitled  to  retain 
it;  but  if  it  is  paid  under  the  impression 
of  the  truth  of  a  fact  which  is  untrue,  it 
may,  generally  speaking,  be  recovered 
back,  however  careless  the  party  paying 
may  have  been  in  omitting  to  use  due 
diligence  to  inquire  into  the  fact.  In 
such  a  case,  the  receiver  was  not  enti- 
tled to  it,  nor  intended  to  have  it." 
And  as  the  opinion  of  Mr.  J.  Bayley  was 
questioned  in  the  above  judgment,  so  it 
seems  to  have  been  overruled  by  Bell  v. 
Gardiner,  4  Manning  &  Granger,  11, 
in  which  a  person  who  had  given  a 
note  for  a  demand  from  which  he  had 
full  means  of  knowing  that  he  was  dis- 
charged, was  held  to  have  a  good  de- 
fence to  an  action  brought  upon  it.  "  We 
can,  in  fact,"  says  the  Lord  Chief  Jus- 
tice, "  in  that  case  regard  the  possession 
of  the  means  of  knowledge  only  as  af- 
fording a  strong  observation  to  the  jury 
to  induce  them  to  believe  that  the  party 
had  actual  knowledge  of  the  circum- 
stances, but  there  is  no  conclusive  rule 
of  law,  that  because  a  party  has  the 
means  of  knowledge  he  has  tiie  know- 
lodge  itself"]  {See  Higgs  v.  Scott,  7 
C.  B.  63.}  In  Brisbane  v.  Dacres,  it 
was  thrown  out,  that  money  paid  with 
full  knowledge  of  the  facts,  might  be 
recoverable  if  it  were  contra  cBquum  et 
bonum  that  the  defendant  should  retain 
it.  And  on  this  reason,  it  is  approliend- 
ed,  rests  the  case  of  Dew  v.  Parsons,  2 
B.  &  A.  562,  which  was  an  action 
brought  by  the  Sheriff' of  Herefordshire, 
against  one  Parsons  an  attorney,  for  the 
sum  of  four  shillings  and  a  penny,  against 
which  the  defendant  claimed  to  set  off 
ten  and  si.xpence,  which  his  clerk  had 


paid  to  the  plaintiff  on  the  issuing  of 
three  warrants  under  one  writ,  again-t 
three  defendants;  the  clerk  paid  it  on 
its  being  claimed  by  the  plaintiff  as  a 
right;  but,  on  mentioning  it  to  the  de- 
fendant, he  disapproved  of  it,  and  said  it 
was  an  imposition.  The  learned  Judge, 
Mr.  J.  Holroyd,  held,  that  the  plaintiff 
had  a  right  to  four-pence  only  for  each 
warrant;  and  he  was  consequently  non- 
suited. On  a  motion  for  a  new  trial,  it 
was  urged  that  the  money  had  been  paid 
with  full  ^knowledge  of  the  fiicts,  r%.24i-i 
and  therefore,  could  not  be  reco-  '-  -• 
vered.  On  the  other  hand,  it  was  con- 
tended that  the  money  had  been  wrong- 
fully exacted  under  a  claim  of  right, 
and  that  it  was  against  good  conscience 
that  the  plaintiff  should  retain  it.  The 
rule  was  discharged.  In  Brisbane  v. 
Dacres,  Gibbs,  J.,  mentions  that  extor- 
tion was  one  of  those  cases  in  which 
money  paid  miglit  be  recovered  back; 
and,  indeed,  the  distinction  is  plain  to 
common  sense,  between  the  case  of 
money  paid  upon  a  claim  made  by  a 
public  officer,  who  is  judge  in  his  own 
cause,  and  has  the  power  of  withholding, 
by  his  own  mere  motion,  the  ordinary 
rights  of  a  subject  from  the  adverse 
party  till  his  demand  is  complied  with, 
and  money  paid  under  a  claim  made  by 
a  private  individual,  who  has  no  power 
of  enforcing  it,  except  by  adopting 
the  ordinary  legal  remedies.  In  the 
former  case,  it  is  obviously  contra 
(Bqnum  el  honum  that  the  public 
officer  should  retain  what  he  has  thus 
acquired  by  taking  an  undue  advan- 
tage of  his  situation  ;  in  the  latter  case, 
the  claimant  may  have  been  impressed 
with  a  fair  belief  of  his  own  right,  and 
(if  the  party  making  the  payment  was 
not  deceived)  then  his  retainer  of  the 
money  when  paid,  is  no  more  contra 
CBquum,  than  his  claim  of  it  in  the  first 
instance.  These  considerations  render 
it  somewhat  difficult  to  reconcile  with 
sound  principle  the  case  of  Bize  v.  Dick- 
ason,  1  T.  R.,  28-5,  where  there  were 
mutual  debts  between  two  persons,  and 
one  of  them  becoming  bankrupt,  the 
other,  instead  of  setting  off  his  own 
claim,  as  he  might  have  done,  paid  the 
assignees  in  full;  and  it  was  held,  that 
he  might  recover  an  amount  correspond- 
ing to  that  which  he  had  neglected  to 
set  off  in  an  action  for  money  had  and 
received  against  the  assignees.  On  this 
case,  Gibbs,  J.,  observes,  in  Brisbane  v. 
Dacres,  that  the  only  question  raised  in 
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it,  was,  wlielhcr  the  plaintiff  would  have 
had  a  rijrlit  to  deduct  tiie  sum  he  sued 
for;  and  it  is  certainly  hard  to  reconcile 
it  with  Bilbie  v.  Luinley.  It  has,  how- 
ever, frequently  been  treated  as  a  case 
of  money  received  against  conscience 
ex  gr.,  in  the  same  report  of  Brisbane 
V.  Dacres,  p.  162,  Mansfield,  C.  J.,  says, 
"In  Bizev.  Dickason,  the  money  oujrht, 
conscientiously,  to  have  been  repaid." 
[In  Wilson  V.  Ray,  10  A.  &  E.  82,  a  cre- 
ditor, who  had  insisted  on  security  as 
the  condition  of  his  agreeing  to  a  compo- 
sition, received  tlie  amount  of  such  secu- 
rity, and  it  was  held,  that  having  been 
paid  voluntarily,  and  with  full  knowledge 
of  the  facts,  it  was  not  recoverable  ba<;k. 
An  attempt  was  made  to  question  this 
case  in  Gibson  v.  Bunce,  5  M.  &  Gr. 
401;  but  it  seems  to  accord  in  principle 
with  those  cases  which  establish  that 
neglect  in  omiiting  to  set  up  a  defence 
at  the  proper  time  is  irremediable;  as  if 
one  discharged  under  the  insolvent  act 
1  &  2  Vict.  c.  110,  (the  ninety-first  sec- 
tion of  which  statute  renders  securities 
for  scheduled  debts  invalid,)  give  a  war- 
rant of  attorney  for  such  debt  without 
action,  the  court  will  set  aside  the  war- 
rant of  attorney  and  judgment  signed 
thereon,  Exp.  Hart,  2  Dow).  &  L.  778; 
but  if  he  sufll'r  judgment  to  go  against 
hiiri  by  default  in  an  adverse  action 
wherein  he  might  have  pleaded  the  de- 
fence, the  court  will  not  interfere.  Pliil- 
pott  V.  Aslett,  1  C.  M.  &  R.  85;  Denne 


V.  Knott,  7  M.  &  W.  143;  Lane  v. 
Chapman,  11  A.  &  E.  143;  see  also 
Bradshaw  v.  Bradshaw,  9  M.  &  W.  29. 
The  cases  of  Smith  v.  Bromley  and  tiie 
other  authorities  cited  iiereaftcr,  p.  293, 
in  the  note  to  Merryweather  v.  Nixon, 
in  which  money  paid  contrary  to  a  rule 
of  law,  for  the  protection  of  one  class 
against  another,  has  been  held  recover- 
able, may  be  referred  to  on  this  ques- 
tion] 

Upon  the  whole,  then,  it  is  clear — 

1.  That  money  obtained  by  compul- 
sion of  law,  bona  fide,  and  without 
taking  an  undue  advantage  of  the  silua- 
tion  ot  the  party  paymg  it,  is  not  reco- 
verable. 

2.  That  money  paid  with  full  know- 
ledge of  the  facts  is  not  recoverable,  if 
there  be  nothing  unconscientious  in  the 
retaining  of  it. 

3.  That  money  paid  in  ignorance  of 
the  facts  is  recoverable,  provided  there 
have  been  no  laches  in  the  party  pay- 
ing it. 

The  application  of  these  rules  will  be 
seen  in  the  decisions  brought  together 
in  the  above  note. 

A  branch  of  the  doctrine  established 
in  Marriot  v.  Hampton  is  to  be  found  in 
those  cases  which  render  a  payment 
made  by  a  bankrupt  under  compulsion 
of  law  valid  against  his  assignees.  See 
Reynolds  v.  Wedd,  4  Bing.  N.  C.  694, 
where  most  of  the  previous  authorities 
were  cited. 


Money  paid  under  a  judgment  cannot  be  recovered  back  in  a  new  suit, 
grounded  on  matter  that  would  have  been  a  defence  to  the  former  action. 
White  V.  Ward  and  Aylesworth,  9  Johnson,  232;  Loomis  v.  Pulver,  id., 
244;  Loriug  V.  Mansfield,  17  Massachusetts,  394;  Homer  v.  Fish  et  al., 
1  Pickering,  435;  See  Whitcomb  et  al.  v.  Williams  et  al.,  4  Pickering, 
288 ;  Carter  v.  Canterbury,  3  Connecticut,  456 ;  Tilton  v.  Gordon,  1  New 
Hampshire,  33;  Holden  v.  Curtis  and  another,  2  id.  61.  That  equity  will 
not  grant  relief  in  such  case,  see  Le  Guen  v.  Gouverneur,  and  Kemble,  1 
Johnson's  Cases,  436 ;  and  Smith  and  Mead  v.  Lowry,  1  Johnson's  Chan- 
cery, 320.  That  Moses  v.  Macfarlane,  is  considered  as  overruled,  see 
O'Harra  v.  Hall,  4  Dallas,  340 ;  and  Smith  v.  Lewis,  3  Johnson,  157,  169. 
If  the  plaintiff  in  the  former  judgment,  after  satisfaction,  promise  to  repay 
whit  the  defendant  will  prove  to  have  been  paid  before  the  judgment,  the 
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consideration  is  good  and  the  promise  binding.  Bentley  v.  Morse,  14 
Johnson,  468. 

It  seems  to  be  well  settled  that  money  erroneously  paid,  or  allowed,  under 
mutual  ignorance  or  mistake  as  to  facts  may  be  recovered  back ;  Durkin  & 
Henderson  v.  Cranston  and  others,  7  Johnson,  442  ;  Wait  v.  Leggett,  8 
Cowen,  195;  Burr  v.  Veeder,  3  Wendell,  412;  Tinslar  v.  May,  8  id.  561; 
Union  Bank  v.  U.  S.  Bank,  3  Massachusetts,  74;  Pearson  v.  Lord,  6  id. 
81;  Garland  v.  Salem  Bank,  9  id.  408;  Lazell  v.  Miller,  Jr.,  15  id.  207; 
The  Mechanics'  Bank  v.  Earp,  4  Rawle,  385,  388 ;  unless  the  mistake 
arose  from  the  negligence  of  the  party  paying,  to  examine  and  take  notice 
of  information  within  his  reach;  West  v.  Houston,  4  Harrington,  170. 
"  The  cases  founded  on  mistake,  seem  to  rest  on  this  principle ;  that  if 
parties  believing  that  a  certain  state  of  things  exist,  come  to  an  agreement 
with  such  belief  for  its  basis,  on  discovering  their  mutual  error,  they  are 
remitted  to  their  original  rights;"  per  Savage,  C  J.,  in  Mowatt  and 
others  v.  Wright,  1  Wendell,  355,  362.  The  laws  of  foreiga  govern- 
ments, and  other  states,  are  regarded  as  facts.  Haven  v.  Foster,  9  Picker- 
ing, 113. 

The  question  of  a  voluntary  payment  in  ignorance  or  mistake  of  law,  is 
somewhat  more  doubtful.  In  Haven  v.  Foster,  9  Pickering,  113,  129. 
Morton,  J.  said,  "  Whether  money  paid  through  ignorance  of  law  can  be 
recovered  back,  is  a  question  much  vexed,  and  involved  in  no  inconsiderti- 
ble  perplexity.  Wc  do  not  court  the  investigation  of  it,"  &c.  However, 
the  question  is  taken  up  by  Sutherland,  J.  in  Clarke  v.  Butcher,  9 
Cowen,  674,  and  the  cases  examined,  and  the  following  conclusions  arrived 
at:  "Although  there  are  few  dicta  of  eminent  judges  to  the  contrary,  I 
consider  the  current  or  weight  of  authorities  as  clearly  establishing  the 
position,  that  when  money  is  paid  with  a  full  knowledge  of  all  the  facts  and 
circumstances  upon  which  it  is  demanded,  or  with  the  means  of  such  know- 
ledge, it  cannot  be  recovered  back  upon  the  ground  that  the  party  supposed 
he  was  bound  in  law  to  pay  it,  when  in  truth  he  was  not.  He  shall  not 
be  permitted  to  allege  his  ignorance  of  law ;  and  it  shall  be  considered  a 
voluntary  payment."  In  Mowatt  &  others  v.  Wright,  1  Wendell,  355,  the 
same  conclusion  is  deduced  by  Savage,  C.  J.,  but  the  case  was  decided  on 
other  ground  ;  and  Wyman  v.  Farnsworth,  3  Barbour's  S.  Ct.  370;  Peterbo- 
rough v.  Lancaster,  14  New  Hampshire,  383,  388;  Robinson  v.  City  Council, 
2  Richardson,  317;  Newell  v.  Marsh,  8  Iredell,  441;  Mayor,  &c.,  of  Balti- 
more V.  Lefferman,  4  Grill,  425,  431;  Morris  v.  Mayor,  &c.,  of  Baltimore, 

5  id.  244  ;  Elliot  v.  Swartwout,  10  Peters,  138,  153,  and  Dickens  v.  Jones, 

6  Yerger,  483,  are  to  the  same  effect.  '<  The  general  principle,  that  a 
person  who  voluntary  pays  money  to  another  claiming  it  as  a  debt,  may 
recover  it  back  again  where  it  turns  out  to  have  been  paid  by  mistake," 
said  Sergeant,  J.,  in  a  late  case  "is  recognised  by  our  law,  only  where 
the  mistake  is  owing  to  misconception,  error  or  ignorance  of  fact.  Where 
the  party  alleged  merely  a  mistake  of  the  law,  the  maxim  applies  vjno- 
rantia  Juris  neminem  excusaf."  Ege  v.  Koontz,  8  Barr,  109,  113.  That 
equity  will  not  relieve  against  a  payment  made  in  ignorance  of  the  title  to 
equitable  relief,  is  said  in  Jones  v.  Watkins,  1  Stewart,  81.  See  Hunt  v. 
Rousmanier,  8  Whcaton,  175,  211;  Bank  of  the  U.  S.  v.  Daniels  &  al., 
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12   Peters,  34,  55 ;  Good  v.  Hcrr,  7  "Watts  &  Sergeant,  253  ;  Hunt  v. 
Moore,  2  Barr,  105,  109. 

If  the  money  paid  under  colour  of  a  legal  claim,  lias  been  paid  to  a 
public  officer,  not  voluntarily  as  an  acknowledgment  of  the  right,  but  com- 
pulsorily  under  extortion,  it  may  be  recovered  back.  Ripley  and  others  v. 
G-elston,  9  Johnson,  201;  Clinton  v.  Strong,  id.  370;  Elliot  v.  Swartwout, 
10  Peters,  138 ;  The  County  of  La  Salle  v.  Simmons,  5  Gilraan,  513,  518 ; 
Alston  V.  Durant,  2  Strubhart,  257. 

II.  B.  W. 


[=^•245]  *MANBY  AND  ANOTHER  v.    SCOTT. 

K.  B.  MICH.— 12  CAR.  2. 
[reported  1  LEVINZ.  4.] 

Whether  the  wife's  contract  shall  bind  the  husband  or  not. 


In  assumpsit,  on  issue  non-assumpsit,  a  special  verdict  at  Guildhall, 
before  Mallet,  Justice,  found,  that  Scott's  wife  departed  from  him  without 
his  consent,  and  lived  twelve  years  separate  from  him,  and  then  returned; 
but  he  then  would  not  receive  her,  nor  allow  her  any  maintenance,  and  dis- 
charged or  forbade  tradesmen,  particularly  the  plaintiffs,  from  trusting  her 
with  any  wares  :  and  that  the  plaintiffs,  being  mercers,  sold  to  the  wife 
wares  to  the  value  of  40?.,  and  that  the  prices  were  reasonable,  and  the 
things  fit  for  her  quality;  and  if  the  husband  was  obliged  to  pay  for  them, 
they  found  for  the  plaintiff,  and  if  not,  for  the  defendant. 

This  case  was  argued  at  the  bar  three  several  terms,  first  by  Alleyn,  for 
the  plaintiff,  and  Wylde,  for  the  defendant;  secondly,  by  Finch,  for  the 
plaintiff,  and  Serjeant  Beare,  for  the  defendant;  and  thirdly,  by  Jones, 
for  the  plaintiff,  and  Serjeant  Baldwin,  for  "the  defendant,  and  afterwards  by 
all  the  judges  at  the  bench,  viz.  Foster,  Chief  Justice,  Mallet,  Twysden,  and 
Wyndham :  and  the  whole  court  agreed,  that  the  verdict  was  sufiicient,  though 
it  did  not  find  what  the  goods  were;  for  although  what  are  fit  and  necessary  is 
to  be  tried  by  the  court,  yet  it  is  that  court  by  which  the  case  is  tried,  and 
not  the  court  here  before  which  it  comes  to  be  adjudged  on  the  special 
verdict :  and  that   these  goods  were  fit  for  her  quality  is  agreed  by  both 
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the  jury  and  the  court  where  the  cause  was  tried.  But  whether  the  hus- 
band should  be  charged,  the  court  was  divided  in  opinion ;  Twysden  and 
Mallet  held  that  he  should  be  *charged;  for,  when  she  returned  to  r-^n^n-^ 
her  husband  and  he  would  not  receive  her,  nor  provide  a  mainte-  L  J 
nance  for  her,  if  nobody  would  trust  her  so  as  to  charge  the  husband,  she 
must  starve,  for  she  cannot  earn  her  living  by  her  labour,  for  whatever  she 
gains  by  her  labour  the  husband  shall  have ;  and  therefore  of  necessity  she 
must  be  trusted,  and  the  things  being  necessary  for  her  living,  the  husband 
ought  to  be  charged  for  them ;  and  the  husband's  prohibiting  the  plaintiffs 
to  trust  her,  cannot  deprive  her  of  the  liberty  which  the  law  gives  her  for 
preservation  of  her  life;  for  the  law  of  necessity  dispenses  with  things  which 
otherwise  are  not  lawful  to  be  done,  as  to  throw  down  my  neighbour's 
house  for  preventing  the  spreading  of  fire,  to  throw  goods  out  of  a  boat  when 
it  is  overladen,  and  the  like ;  and  they  agreed  the  case  put  by  Fineux,  21 
H.  7,  40,  that  the  wife  cannot  provide  bread  for  the  family  so  as  to  charge 
the  husband:  but  here  the  provision  is  necessary  for  the  maintenance  of  her 
own  life ;  and  though  alimony  be  recoverable  in  the  spiritual  court,  yet  if 
the  husband  be  obstinate,  and  will  not  obey  their  sentence,  how  shall  the 
woman  live  ?  And  if  he  will  obey  it,  yet  how  shall  she  live  in  the  mean- 
time ?  And  as  to  the  cases  cited  at  the  bar  of  writs  to  the  sheriff,  for  deli- 
vering to  the  wife  reasonable  estovers,  those  were  in  time  of  H.  3,  and  have 
been  long  time  disused.  And  Twysden,  Justice,  held,  that  in  this  case  the 
plaintiffs  might  have  trover  against  the  husband  for  the  goods,  if  the  contract 
be  void,  which  all  the  others  denied;  the  goods  being  delivered  by  the 
plaintiff  and  he  not  to  re-have  them  :  and  the  said  two  judges  held,  that  as 
the  husband  shall  be  bound  in  trespass  for  a  trespass  done  by  the  wife,  or 
in  trover  for  goods  taken  by  the  wife,  so  he  shall  be  here  for  goods  sold  to 
her  for  relief  of  her  necessity ;  and  to  maintain  the  opinion  for  the  plaintiffs; 
were  cited  20  H.  6,  26,  Dyer,  234;  11  H.  6,  30.  Also  10  Co.  Bishop  of 
Salisbury's  Case,  that  a  bishop  may  grant  an  office  of  necessity  notwith- 
standing the  statute.  And  9  Co.  73.  A  feme  covert  excused  in  a  ravish- 
ment of  ward  for  necessity,  because  she  has  nothing  to  pay ;  and  it  is  no 
disadvantage  to  the  husband,  for  he  is  charged  only  for  necessaries,  and 
those  he  must  have  provided  if  the  wife  had  continued  with  him,  and  divers 
other  matters  were  said,  and  divers  other  authorities  cited  on  this  side. 

*But  of  the  contrary  opinion  were  Foster  and  Wyndham,  and  on  ^,94^7-1 
this  part  it  was  arg\ied,  that  the  husband  shall  not  be  charged ;  for  •-  -" 
when  she  departs  from  her  husband  against  his  will,  and  remains  so  long 
absent,  and  returns  again  at  her  own  pleasure,  the  husband  shall  not  be 
obliged  to  maintain  her  after  her  return,  any  more  than  when  she  was 
absent ;  for  if  it  were  so,  wives  might  leave  their  husbands  in  their  youth, 
and  return  in  their  old  age,  when  they  cannot  be  so  assisting  to  their  hus- 
bands as  before;  and  their  society,  assistance,  and  comfort,  to  their  hus- 
bands, is  one  consideration  of  their  maintenance :  a  feme  covert  cannot  make 
any  contract  to  charge  her  husband  without  his  assent,  precedent  or  subse- 
quent, expressed  or  implied;  they  did  not  deny,  but  that,  as  circumstances 
may  be,  an  express  or  implied  assent  of  the  husband  may  appear  to  a  jury, 
so  that  the  contract  of  the  wife  may  be  the  contract  of  the  husband ;  as  if 
the  goods  come  to  his  house,  or  he  appears  well  content  with  the  use  of 
them ;  but  here  the  contrary  appears,  for  the  plaintiffs  were  forbid  by  him 
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to  sell  to  or  trust  bis  wife,  and  it  docs  not  appear  that  he  ever  had  know- 
Icdgo  of  this  sale,  and  so  could  not  approve  thereof;  and  the  jury  having 
found   only  the  forbidding  and  the  sale,  the   court  is  obliged  to  adjudge, 
according  to  the  law,  that  the  contract  is  void,  for  a  feme  covert  has  not 
power  of  her  herself  to  make  any  contract :  and  it  is  not  like  to  the  case  of 
infants,  for  their  contracts  are  to  some  intents  good,  and  may  be  made  good  by 
them  at  their  age  ;  but  the  contracts  of  feme  coverts  are  absolutely  void,  for 
they  have  not  any  power  or  will,  but  are  subject  to  the  will  of  their  hus- 
bands :  ever}'^  man  may  trade  with  what  tradesmen  he  will,  exclusive  of  all 
others ;  but   by  this  means  they  shall  be  forced  against  their  will  to  trade 
with  such  as  their  wives  please.     And  the  laws  of  England  have  provided 
for  wives  more  reasonably  than  to  make  them  their  own  carvers  (viz.)  to  go 
to  the  ordinary  for  alimony,  the  costs  of  which  suit  the  husband  shall  pay, 
if  the  wife  hath  just  cause  of  complaint,  1  Cro.  Green's  Case,  and  to  supply 
it  in  case  of  the  husband's  obstinacy,  8  H.  3,  Rot.  Claus.  Memb.  19,  vel. 
39,  Fretchinfield's  Case,  and  4  H.  3,  Rot.  Claus.  Memb.  3,  where  the  hus- 
band was  obstinate,  writs  de  estov.  habend.  were  directed  to  the  sheriff  to 
levy  estovers  (i.  e.  maintenance)  for  the  wife,  of  the  husband's  goods,  which 
r«04Qi  *cases,  though  ancient,  are  still  law,  although  the  law  has  now  pro- 
L         J  vided   another  remedy  against  the   obstinacy  of  the  husband,  by 
excom.  capiendo.      And  in  maintenance  of  the  opinions  on  this  side,  were 
cited  21  H.  7,  40,  that  she  cannot  charge  her  husband  for  victuals  bought 
for  the  family  without  his  command  precedent,  or  assent  subsequent.     F. 
N.  B.  120,  Gr.,  the  contract  of  the  wife  shall  not  charge  her  husband  any 
more  than  the  contract  of  the  servant.     4  Co.  Forse  and  Hemling's  Case, 
she  can  neither  make  a  will,  nor  revoke  a  will  made  before  marriage,  because 
she  has  no  will,  and  therefore  the  marriage  is  a  revocation,  for  else  the  will 
would  be  irrevocable.     2  Cro.  640,  Tracy  v.  Dutton,  her  receipt  after  mar- 
riage, of  the  rent  of  her  own  land,  shall  be  no  discharge  against  the  hus- 
band, although  the  tenant  had  no  notice  of  the  marriage,   31   E.  1,   Tit. 
Debt,  663,  and  3 ;  20  H.  6,  22 ;  27  H.  8,  24,  25 ;  13  R.  2,  Tit.  Annuity, 
50.     And  those  judges  held  the  prohibition  by  the  husband  to  be  mate- 
rial. 

But  the  court  being  thus  divided,  the  cause,  for  the  great  weight  thereof, 
was  adjourned  into  the  Exchequer;  and  there,  after  divers  arguments  at  the 
bar,  it  was  solemnly  argued  by  all  the  judges  severally  at  several  days  at 
the  bench,  where  Tyrrell,  Justice,  of  Com.  Banc,  joined  in  opinion  with 
Twysden  and  Mallet;  all  the  rest,  viz.  Bridgman,  Chief  Justice  of  Com. 
Banc. — Hale,  Chief  Baron  of  the  Exchequer — Hide  and  Brown,  Justices 
of  Com.  Banc,  and  Atkyns  and  Turner,  Barons  of  the  Exchequer,  and 
Foster,  Chief  Justice,  and  Wadham  Wyndham,  Justice,  of  the  King's 
Bench,  agreed,  that  the  husband  should  not  be  charged,  but  that  judgment 
ought  to  be  given  for  the  defendant :  and  so  it  afterwards  was,  on  a  motion 
in  Banco  Regis,  and  the  judgment  was  there  entered  in  Easter  Term,  15 
Car.  2. 
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IN  THE  EXCHEQUER  CHAMBER. 
By  Adjournment. 

[reported  1  SIDERFIN,  109,  AND  TRANSLATED  FROM  THE  ORIGINAL 
FRENCH,  BY  JOHN  GEORGE  PHILLIMORE,  ESQ.] 

In  an  action  on  the  case  in  assumpsit,  the  case  on  a  special  verdict  fomicl 
in  London,  was  to  this  effect :  Dame  Scott,  wife  of  the  defendant,  Sir 
Edward  Scott,  left  her  husband  against  his  will,  and  after  a  time  she  made 
demand  of  cohabitation  with  her  husband,  but  he  refused  to  receive  her. 
And  during  the  time  she  was  absent  from  her  husband  he  prohibited  sfi^eral 
people  from  supplying  her  with  goods  or  wares  of  any  kind,  and  if  they 
chould  be  supplied,  declared  that  he  would  not  pay  for  them,  and,  am'ong 
others,  he  specially  prohibited  the  plaintiff,  who,  nevertheless,  sold  the 
said  dame  yards  of  silk  and  velvet  to  the  amount  of  40?.,  (for  which  this 
action  was  brought,)  which  the  jury  found  were  necessaries  suitable  to  the 
degree  of  her  husband ;  and  whether  this  be  an  assumpsit,  they  pray  the 
advice  of  the  court.  This  case  was  often  argued  in  the  King's  Bench,  and 
the  opinions  of  the  judges  there  were  divided;  Foster,  chief  justice,  and 
Wyndham,  puisne  judge,  giving  their  judgment  for  the  defendant;  and 
Mallet  and  Twisden,  justices,  giving  their  judgment  for  the  plaintiff.  And 
as  the  court  was  divided,  the  case  was  adjourned  to  the  Exchequer  Chamber, 
before  all  the  judges  of  England;  and  afterwards  it  was  argued  at  the  bar, 
and  afterwards  in  Michaelmas,  Hilary,  and  Easter  Terms  (14  &  15  C.  2, 
A.  D.  1662,  1663),  judgment  was  pronounced  by  all  the  justices  of  K.  B. 
and  C.  P.,  and  the  Barons  of  the  Exchequer,  many  of  whom  prefaced  their 
arguments  by  observing, 

I.  The  general  importance  of  this  case  :  and  also, 

II.  The  dearth  of  authorities  relating  to  the  subject  in  our  books. 

*I.  As  to  the  general  importance  of  the  case,  it  was  observed,  that  p^n-A-i 
in  no  case  pleaded  before  in  this  court,  were  a  larger  portion  of  man-  L  J 
kind  concerned  ;  for  the  judgment  delivered  in  it  concerned  the  two  sexes — 
that  is,  so  many  of  each  as  are  married  or  will  be  married. f  Nor  could  such  in- 

t  [Note  by  J.  G.  Pliillimore,  Esq.] — The  later  Roman  law  relating  to  the  subject  dis- 
cussed  in  the  text,  will  be  found  in  the  Code,  Lib.  4,  Tit.  12,  and  in  Voet's  Commentary  on 
the  Pandects,  Lib.  23,  Tit.  2,  44.  It  will  not  perhaps  be  considered  impertinent  in  this  place 
to  observe,  that  women,  during  the  early  period  of  the  Roman  History,  were  not  only 
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terest  be  nearer  or  more  direct,  since  it  related  to  the  acts  of  wives,  who  are, 
by  the  law  of  this  country  and  the  law  of  God,  accounted  identical  with  their 
husbands;  and  Hale,  C.  B.,  said  that  the  ease  was  not,  iu  itself,  of  general 

excluded  from  all  public  transactions,  but  lliat  tiicir  domestic  activity  was  eonfiiicd  within 
very  narrow  limits.  "  Majores  nostri  nullum  no  priralum  quidem  rem  agere  fcuminas 
sine  auctore  volucrunt,  sed  in  manu  esse  parcntum  fratrum  vivorum." — Liv.  Hist.,  Lib, 
34.  c.  2. 

Thus  women  could  not  be  witnesses  to  a  will ;  not,  as  lias  lieen  said,  from  the  presumed 
imbecility  of  tlie  sex  (though  a  passage  in  Plutarch's  life  of  Publicoia  miglit  seem  to  fortify 
such  an  opinion),  but  because  they  could  not  share  in  the  public  solemnities  of  its  ratifica- 
tion. Comitiis  inleresse  non  potuerunt.  Tlie  same  s[)irit  of  jealousy  and  caution  may  be 
traced  in  the  law  whicii  inflicted  an  equal  punishment  u|)on  a  woman  who  drank  wine  (a 
crime,  which,  as  Dionysius  Hal.,  who  lias  preserved  the  Law,  Ant.  Rom.  2 — 25,  remarks, 
and  as  many  passages  in  Aristophanes  prove,  was  considered  by  the  Greeks  asemincntly 
venial  in  that  sex),  and  upon  an  adulteress.  This  severity  fell,  however,  into  disuse,  and 
was  succeeded  by  that  laxity  of  conduct  and  disregard  of  restraint  among  the  Roman  ladies, 
with  which  every  reader  of  Juvenal  is  familiar.  Tertullian  ad  Gentes  says,  "  Circa  feeminas 
quidem  ilia  majorum  institula  cecidcrunt  quae  modesliae  quaj  sobrietati  patrncinabanlur ; 
cum  mulieres,  usque  adeo  a  vino  abstinerentur  ut  matronam  ob  resignatos  cellse  vinarifc 
loculos  sui  incdia  necarint.  tr'ub  Romulo  vcro  qus;  vinum  attigerat  impune  a  marito 
trucidata  sit.  Idcirco  et  oscula  propinquis  offerre  necessitas  erat  ut  spiritu  judicaretur." 
Cap.  6. 

It  was  for  the  purpose  of  imposing  some  check  upon  the  habit  of  mingling  in  all  trans- 
actions, which  liad  become  inveterate  among  the  sex,  that  the  Senatus  Consultum  V'elleia. 
num  was  enacted,  by  which  women  were  forbidden  to  become  bound  for  others;  "  ne  pro 
uilo  fosmincB  inlercederent." — Dig.  IC,  1  —  7.     Heineccius,  Ant.  Kom.,  Lib.  3,  Tit.  2L 

During  the  Republic  marriages  were  divided  by  the  Roman  law  into  two  kinds — the 
matrimoniuni  justum  and  the  matrimonium  inju>tum.  The  jtistum  matrimonium  was 
two-fold — cum  or  sine,  in  manum  eonventione.  (Cic.  Top.;  "Genus  est  uxor,  ejus  dure 
formce,  una  matrum  familias  quce  in  manum  convenerunt,  alterum  earum  qua3  tantunj- 
modo  nxores  habentur."  The  in  manum  conventio  might  be  effected  in  three  ways,  usu, 
farreo,  coemptione.  Tiie  relation  of  the  wife  to  the  husband,  under  the  I.  M.  C,  Gaius  L 
110,  was  that  of  a  ward  to  a  guardian,  and  of  a  child  to  a  parent.  Terence,  whose  plays 
furnish  the  happiest  illustrations  of  Roman  law,  thus  describes  it.  "Tc  isti  virnm  do 
arnieum,  tulorem,  patrem."  Hence  Heineccius  thinks  the  husband  possessed  the  power 
of  life  and  death  over  his  wife,  as  over  his  children;  that  he  might  sunmion  her  in  case 
of  misconduct  before  a  domestic  forum,  and  inflict  any  punishment  sanctioned  by  its  au- 
thority upon  her,  is  unquestionable.  (Tac.  Ann.  32.)  "  Is  (Plautius)  prisco  institute, 
propinquis  coram,  de  capite  et  fam&,  conjugis  cognovit  ut  insontem  nuntiavit."  Pliny, 
Hist.  li.  14,  14,  tells  us  of  a  matron  "a  sitis  inedia.  mori  coaetam."  He  might  dispose  of 
her,  if  the  coemption  had  been  adopted,  by  a  ceremony  called  remancipatio.  Festus  sub 
voce  Remancipata,  p  500,  as  Cato  did  of  Marcia.  Phtt.  in  Cat.  c.  25,  and  Tiberius  Nero 
of  Livia.  iPkiceKi  it  a.uTnv  o-iro;  o  a)i>ip  ZTTtp  tk  TrctTiif.  He  might  also  bequeath  to  his 
wife  "optionem  tutoris,"  the  privilege  of  choosing  her  own  guardian,  G.  I.  150.  "Titire 
uxori  mere  optionem  tutoris  do."  See  a  remarkable  passage,  Livy  39,  9.  Where  the 
Iiusbund  had  omitted  to  appoint  a  guardian,  the  wife,  by  the  law  of  the  twelve  tables,  was 
placed  under  the  care  of  his  nearest  male  relation.  In  order  to  escape  from  the  rigour  of 
this  law,  which  was  often  abused,  and  which  was  finally  abolished  by  Claudius  (Gaius  I. 
171,)  the  wife  contracted  a  pretended  marriage,  and  her  fictitious  husband  sold  her  to  a 
third  ))crson,  the  tutor  fiduciarius,  by  whom  she  was  immediately  emancipated,  Gaius  I. 
1 14.  This  was  soon  considered  as  a  merely  formal  proceeding,  lor  the  Prajtor  (like  our 
chancellor  when  uses  were  first  invented)  compelled  the  tutor  to  execute  his  trust.  To 
tiiis  proceeding  Cicero  has  alluded.  Pro  Muraena,  13.  It  is  curious  and  not  uninstructive 
to  observe  how  certainly  a  law,  when  it  has  survived  the  feelings  and  manners  from  which 
it  sprung,  is  turned  into  the  means  of  its  own  destruction.  Marriages  celebrated  by  the 
confarreatio  could  only  be  dissolved  by  tlie  diffarrealio:  Festus  sub  voce.  This  ceremony 
was  regarded  with  horror.  Plutarch,  in  whose  time  it  had  not  been  abolished,  Quajst. 
Rom.  50,  tells  us  that  Domitian  was  the  first  who  permitted  the  Flamines  to  be  divorced 
from  their  wives  without  it;  and  adds,  oi  S\  lipih  TrufiyivovTo  t»  tw  yay-cu  ituxva-u, 
?roKKa(ffix.Li»  K-JLi  uA-xixcTo.  K-J.\  a-x.v^j,cii7ra  ifZjVTi;.  This  law,  which  was  of  Tuscan  origin, 
coupled  with  the  law  of  Romulus,  that  the  husband  who  divorced  his  wife  without  a  suf- 
ficient reason  forfeited  all  his  property,  half  to  his  wife  and  half  to  Ceres,  Plut.  in  vit.  Rom. 
c.  20,  may  perhaps  account  for  the  long  lime  vi'hich  elapsed  before  the  Ronian  husbands 
made  frequent  use  of  this  privilege.     Tlic  children  of  a  marriage  by  confarrcato  were 
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consequencGj  inasmuch  as  it  consists  of  its  own  particular  circumstances,  nor 
was  it  of  general  application,  but  tbat  it  would  be  rendered  generally  im- 
portant, because  the  course  of  arguments  had  at  the  bar  borne  upon  topics 
applicable  to  all  husbands  and  all  wives  for  the  prevention  of  similar 
actions. 

II.  The  want  of  authorities  on  this  subject  in  our  books — the  reason  of 
which,  according  to  some,  is,  the  discretion  of  our  ancestors,  which  was  so 
great,  that  they  would  not  publish  and  bequeath  such  matters  to  posterity, 
in  order  that  the  knowledge  of  their  power  (which  would  render  the  one 
cruel  and  the  other  disobedient)  might  be  kept  from  wicked  husbands  and 
wicked  wives — which,  so  long  as  they  are  kept  in  ignorance  of  it,  they  will 
not  endeavour  to  abuse.  Another  reason  may  be,  that  in  their  times  no 
great  *cruelty  prevailed,  nor  was  there  ever  known  among  them  p^Qr-j-i 
such  a  case  as  is  now  before  us  3  and  therefore  our  ancestors  did  not  ^  '"  -' 
think  it  necessary  to  guard  by  law  against  a  crime  which  they  did  not  sup- 
pose any  would  commit;  semble,  like  the  Athenians,  who  had  no  law 
against  parricide,  as  they  presumed  that  no  man  would  kill  his  father.  And 
afterwards  judgment  was  given  for  the  defendant.  But  as  some  of  the 
judges  delivered  their  opinions  in  favour  of  the  plaintiff,  I  shall  repeat  the 
substance  of  their  arguments,  as  by  way  of  objection.  The  judges  who  gave 
their  judgment  for  the  plaintiff,  were,  Mallet  and  Twisden,  of  the  K,  B.,  and 
Terrill,  J.,  in  the  Common  Pleas;  and  the  purport  of  their  argument  was  as 
follows : — 

called  Patriini  and  Mdiirni,  and  were  alone  capable  of  holding  the  office  of  Flamines 
Majores  (Diales,  Martialcs),  and  accordingly  in  (lie  corruption  of  Roman  servitude  Taci- 
tus informs  us  that  it  was  not  easy  to  find  any  one  qualified  to  fill  that  situation.  Tac. 
Ann.  4,  16,  G.  I.  6 — 1.  ]  12.     yafxcc  jc-zTtx  toi/c  lipoij;  vjfA^.u;.      Dion.  Hal.  2,  2.5. 

The  ceremony  ofcoemptio  is  tlius  described  by  Gaius,  I.  113.  "Coemptione  in  manum 
conveniunt  per  mancipationem,  i.  e.  per  quandam  imaginariam  venditioncm,  adhibitis 
non  minus  quam  quinque  tcstibus  Romanis,  item  libripende."  Cicero  De  Orat.  .51,  alludes 
to  this  ceremony.  It  is  not  surprising,  he  says,  "qui  quibus  verbis  coemptio  fiat  nesciat, 
eundem  ejus  mulicris,  quae  cocmptionem  feccrit  causam  non  posse  defendere."  This  is 
probably  tiie  ancient  method  by  which,  after  the  law  of  Canuleius,  marriages  between  the 
Patricians  and  Plebeians  were  solemnised.  Tiie  usus  is  thus  described  by  Gaius,  I.  11 1. 
"  Usu  in  manum  conveniebat  quae  anno  continue  nupta  pcrseverabat ;  nam  velut  annua, 
possessione  usucapicbatur,  in  I'amiliani  viri  transibat,  fiiiteque  locum  obtinebat."  If  the 
lady  wished  not  to  become  a  wife,  I.  M.  C.  she  slept  for  three  nights  in  the  year  out  of  her 
husband's  house.     Cic.  Pro  Flacco,  34. 

Mater-familias  was  the  proper  term  to  describe  a  wife  in  manu  mariti.     Quint.  Inst. 

5,  10. 

The  second  kind  of  matrimonium  justum,  i.  c,  sine  in  manu  conventione,  did  not  place 
the  wife  in  the  power  of  her  husband,  or  remove  her  from  the  authority  of  her  former 
guardians.  Tliis  was  probably  the  way  in  which  Plebeian  marriage  were  at  first  cele- 
brated ;  and  under  the  emperors  every  other  iund  of  marriage  became  obsolete.  The  pro- 
per term  for  the  wife  sine  in  manu  conventione  was  matroiia.     Aul.  Gell.  I,  6. 

The  term  injustum  matrimonium  was  applied  to  the  marriages  between  Patricians  and 
Plebeians  before  the  Canuleian  law,  and  then  to  the  marriages  between  Romans  and 
strangers,  or  Latins. 

The  French  law  upon  this  subject  is  stated  b}'  Monsieur  Duranton,  in  liis  celebrated 
"  Traite  des  Contrats,"  with  his  usual  clearness  and  precision.  It  will  be  found  vol.  i.,  c. 
2,  sect.  2 — 4,  under  the  iiead,  "  Incapacile  des  Femmes  mariees,"  p.  233 — 272.  "La 
regie  que  les  femmes  mariees  ne  pcuvent  contracter  sanT?  I'autorisalion  de  leus  maris  ou 
de  justice,  re(;oit  piusieiirs  limitations."  — See  also  Code  Na|)oleon,  Livre  1,  Titre  5,  Chap. 

6,  p.  220.  "  La  femme,  si  die  est  marchande  publique,  peut,  sans  I'autorisation  de  son 
mari,  s'obliger  pour  ee  qui  conccrne  son  neguce,  et  au  dit  cas,  cllo  oblige  aussi  son  mari, 
s'il  y  a  communaute  entre  eux." 
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I.  Whether  every  law  but  ours  obliges  husbands  to  provide  for  the  sup- 
port of  their  wives. 

II.  Whether  our  law  docs,  of  itself,  without  the  aid  of  the  canon  or  other 
law,  provide  that  husbands  shall  support  their  wives. 

III.  To  examine  the  circumstances  of  the  particular  case. 

I.  Whether  every  law  but  our  own  imposes  on  a  husband  the  duty  of 
maintaining  his  wife  ?  The  laws  of  God,  of  nature,  and  of  nations,  tend 
greatly  to  promote  and  encourage  matrimony,  as  the  cause  to  which  man 
owes  the  successive  propagation  and  continuance  of  his  race;  and  it  never 
can  be  supposed  that  laws  which  encourage  such  a  state,  would  place  either 
of  the  parties  to  it  beyond  their  care,  or  expose  them  to  the  evils  arising 
from  separation,  from  cold  and  hunger.  Holy  Scripture  enjoins  husbands, 
qiiod  amove  officiant  iixores  suas.  Therefore  any  neglect  of  wives  can  be 
considered  in  no  more  favourable  light  than  a  contempt  of  this  ordinance, 
which,  however,  it  is  emphatically  our  duty  to  observe. — emphatically, 
because,  before  the  sanction  of  divine  authority,  it  was  a  law  of  nature, 
written  on  the  hearts  of  all  men,  of  which  the  practice  of  all  nations  is  suf- 
ficient testimony.  And  though  hardly  any  law  gives  the  husband  so  much 
power  on  marriage  as  our  own  (the  civil  law,  for  instance,  did  not,)  never- 
theless all  laws  oblige  the  husband  to  maintain  his  wife. 

II.  Whether  our  law  of  itself  provides  that  husbands  shall  maintain  their 
wives  without  having  recourse  to  the  civil  or  canon  law;  and  this  ques- 
tion is  twofold. 

_.^-.  *Firstly.  Whether  our  law  provides  a  remedy  in  this  case,  of 
L  "^^J  itself. 

Secondly.  Admitting  that  it  does  not,  what  law  would  be  supplemental 
to  our  law  in  such  a  case  ? 

Firstly.  Whether  our  law  provides  the  remedy  in  itself?  They  hold  that 
it  does;  and  this  they  offer  to  prove — 

1.  By  parallel  cases  ; 

2.  By  reason; 

3.  By  authorities. 

From  parallel  cases.  Matters  depending  in  our  courts  are  composed  of 
an  infinite  number  of  special  circumstances,  and  it  therefore  is  as  rare  to 
find  a  precise  correspondence  between  the  facts  of  one  case  and  those  of 
another,  as  an  exact  resemblance  in  the  face  of  one  man  to  that  of 
another.  Therefore  it  is  the  wisdom  of  the  sages  of  our  law,  by  the  analogy 
with  other  cases,  to  investigate  their  doubts,  and  thus  to  satisfy  their  judg- 
ments. Here  the  question  is,  will  the  contract  of  a  wife  for  necessaries 
make  her  husband  liable?  For  nobody  will  dispute  that  usually  the  con- 
tracts of  wives  are  void,  as  all  their  power  is  transferred  to  the  husband  by 
their  marriage.  Yet,  as  to  matters  necessary  "  ad  sus/enfationem  vide," 
this  power  is  not  transferred,  but,  on  the  contrary,  established  and  made 
absolute  in  the  wife  by  means  of  the  marriage.  This  is  founded  on  the 
necessity  of  the  thing;  and  our  law  allows  many  persons  who  are  other- 
wise disabled,  in  cases  of  ijecessity  to  enter  into  contracts ;  as  an  instance, 
it  is  a  general  rule  that  the  contracts  of  all  infants  are  void,  but,  neverthe- 
less, in  cases  of  necessity  their  contracts  shall  bind  them.  And  that  not 
only  ^'  quoad  esse,  scd  quoad  necessitatcm  con ven if'ntiiK."f  And  therefore  it  is, 
+  Peters  v.  Flemmlngr,  G  Mec.  &,  VV.  45 ;  Burghart  v.  Ilall,  4  M.  &.  VV.  727. 
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that  if  an  infant  makes  a  contract  to  give  a  man  so  much  for  teaching  hiin 
to  read  and  write,  this  will  bind  the  infant,  as  was  decided  in  Clare  and 
Barrel's  case,  2  Car.  Ro.  527.  The  reason  assigned  is,  that  it  is  for  the 
benefit  of  the  realm  that  learning  should  be  advanced ;  but  more  requisite 
is  it  that,  as  in  our  case,  life  should  be  preserved  by  reasonable  sustenance. 
For  this  reason  also  the  infant  shall  be  bound,  if  he  be  a  householder 
and  buy  necessaries  for  his  family,  as  was  adjudged  in  Hill  and  Blacton's 
case,  Trin.  15  Jac,  Ro.  1374;  and  what  has  been  said  of  an  infant  is  appli- 
cable to  an  idiot,  in  case  of  housekeeping;  and  if  an  idiot  makes  a  contract 
of  matrimony,  this  may  bind  him,  as  was  adjudged  in  Stiles  and  West's 
case,  *3  Jac,  Roll.  1374;  yet  it  is  generally  admitted  that  the  con-  ^^-y.^-. 
tracts  of  idiots  are  void.  Also  if  the  master  of  a  ship  contracts  for  L  ~  '  -I 
the  necessary  repairs  thereof,  this  binds  the  owner,  Hob.  Rep.  11,  Bridg- 
man's  case,  although  in  that  case  the  master  was  not  obliged  to  repair  it,  yet, 
inasmuch  as  the  repairs  were  necessary  to  save  the  ship  from  foundering, 
the  law  enables  him  to  bind  the  defendant  by  his  contract.  By  which  cases 
it  appears,  that  our  law  imposes  a  liability  on  persons  in  cases  where  the 
preservation  of  learning,  the  support  of  families,  and  the  reparation  of  ships, 
are  concerned,  although  without  such  special  matter,  the  persons  in  none  of 
these  cases  would  be  charged  :  then,  in  this  case,  is  the  husband  liable,  inas- 
much as  the  preservation  of  the  wife's  existence  is  at  stake,  which  ought  to 
be  of  far  greater  value  in  his  eyes  than  any  of  the  things  above  mentioned. 

By  reasons,  ^.  e.  reasons  deduced  from  our  law,  and  which  are  not  general. 
And  these  are — 

1.  As  our  law  gives  all  that  the  wife  has  to  her  husband  on  marriage,  if 
wives  shall  not  be  allowed  to  obtain  food  and  other  necessaries,  wives  will  be 
in  a  worse  condition  than  those  who  commit  treason  or  felony,  for  felons  shall 
be  allowed  from  their  goods  reasonable  estovers,  to  save  them  from  starving. 
And  the  statute.  Art.  Cler.,f  provides  that  persons  who  abjure  the  realm 
shall  have  sufficient  estovers  of  their  goods.  But  women  cannot  enjoy  this 
privilege  if  they  can  take  nothing  without  the  permission  of  their  husbands, 
but  they  will  be  left  to  perish,  Tantalus-like,  from  thirst  and  hunger,  amid 
the  overflowing  exuberance  of  their  husbands'  plenty. 

2.  Our  law  is,  that  if  the  wife  takes  the  goods  of  another  and  converts 
them  to  her  own  use,  this  is  the  trover  and  conversion  of  the  husband,  and 
so  ought  to  be  the  writ;  otherwise  it  shall  abate,  for  a  wife  cannot  make  a 
conversion  to  her  own  use. 

And  Twisden  said,  if  a  wife  takes  corn,  makes  bread,  and  eats  the  bread, 
this  is  the  trover  and  conversion  of  the  husband.  And  he  said,  if  the  wife 
buy  cloth,  or  stuflF,  for  her  attire,  and  uses  them,  if  the  purchase  be  void  as 
a  contract,  the  husband  and  wife  shall  be  charged  in  trover  and  conversion 
for  the  goods.  Therefore  if,  as  they  who  agree  *for  the  defendant  psj^.^r  j^-, 
suppose,  there  would  be  an  evil  in  rendering  the  contracts  of  the  ^  "  -* 
wife  binding  on  the  husband,  the  mischief  here  would  be  equally  great,  in 
making  the  husband  liable  in  trover  and  conversion. 

3.  Our  law  allows  that  if  the  wife  commits  trespass,  the  husband  shall 

t  Nota  quod  cum  quis  abjurat  rcgnum  liabebit  camiciam  tunicam  ct  braccas  el  totum 
residuum  qnicquid  erit  confiscatur  Domini  regi.  407  Fitz,  Gr.  Abr.  Corone  et  pices  dell 
corone.  fol.  22. 
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be  punished  on  her  account ;  and  if  they  shall  be  liable  for  torts  committed 
by  their  wives  against  strangers,  greater  reason  is  there  that  they  shall  be 
liable  to  actions  for  things  which  the  wife  took  for  her  necessary  support, 
the  rather  as  this  is  for  the  encouragement  of  trade,  as  it  has  been  always 
usual  that  wives  should  purchase  for  themselves. 

4.  If  wives  are  beaten  or  wounded,  they  can  bring  no  action  on  that 
account,  but  their  husbands  shall,  and  recover  damages,  as  it  is  every  day's 
experience  that  if  they  go  to  a  surgeon  to  be  cured  of  their  wounds,  the 
husband  pays  for  them  ;  and  this  is,  it  seems,  established  by  llippon  and 
Norton's  Case,  3  Cro.  849.  There  it  was  resolved,  that  Peter  is  not  bound 
to  pay  for  the  cure  of  his  son's  wound ;  and  the  reason  assigned  is,  because 
Peter  shall  not  recover  any  damages  for  the  wounding  of  his  son ;  which 
implies,  that  if  he  could  recover  damages,  as  the  husband  can,  he  should 
pay  for  the  cure  j  and  therefore  the  husband  shall  pay  for  the  cure  of  his 
wife.  For,  although  our  law  makes  a  wife  subject  to  her  husband,  yet  the 
husband  may  not  put  her  to  death.  But  this  shall  be  murder  ;  neither  can 
he  beat  her.  But  the  wife  may  swear  the  peace  against  him,  1  E.  4,  1  a ; 
and  by  a  parity  of  reason  he  cannot  starve  her. 

5.  If  husbands  shall  not  be  bound  by  the  contract  of  their  wives  for 
necessaries,  without  their  real  assent,  husbands  may  abandon  their  wives 
without  just  cause,  when  they  desire  to  have  others,  and  thus  cause  them 
to  perish ;  and  therefore  it  is  more  consonant  to  reason  to  say,  that  husbands 
shall  be  liable  for  the  contracts  of  their  wives  for  necessaries,  on  an  assump- 
sit in  law;  or  that,  by  marriage,  a  power  is  given  to  wives  by  the  law  to 
take  all  things  necessary  for  support,  by  which  contracts  the  husband  shall 
be,  during  the  marriage,  irrevocably  bound.  And  thus  shall  a  security  be 
provided  for  the  wife  against  being  stripped  on  each  ungrounded  suspicion, 
and  of  being  starved  on  each  wanton  displeasure  of  her  husband. 

_  „  *Again,  if  such  cruelty  shall  be  sanctioned,  and  wives  shall  not  be 
L  "  J  allowed  necessaries,  England  will  lose  the  happy  reputation  in  all 
foreign  kingdoms,  which  her  inhabitants  have  achieved  by  their  respect  for 
this  sex,  the  most  excelling  in  beauty,  which,  as  in  this  climate  it  far 
transcends  that  of  the  women  in  all  other  lands,  so  has  this  kingdom  sur- 
passed all  other  countries  in  its  tenderness  and  consideration  for  their  wel- 
fare. 

As  to  the  objection,  that  such  a  case  is  up  to  this  time  without  precedent 
in  these  courts,  and  therefore  according  to  Littleton's  argument  the  action 
cannot  be  maintained,  it  was  answered,  that  admitting  such  an  action  to  be 
unprecedented,  it  is  in  our  power  to  make  a  precedent,  if  we  are  warranted 
in  so  doing  by  sufficient  reason.  For  there  was  no  precedent  of  an  action 
on  the  case  against  the  executors  in  assumpsit,  on  the  assumpsit  of  their 
testators,  before  12  Hen.  II.,  as  is  seen  at  length  in  Norwood  and  Reed's 
Case,  Plowden,  182  aj  and  if  those  judges  were  now  living,  yet  would  they 
have  no  reason  to  repent  the  delivery  of  that  judgment,  since,  the  evil  in 
such  a  case  being  general,  it  never  could  be  too  late  for  its  redress  by  the 
authorities. 

As  to  the  case  of  Sir  Nicholas  Poyns,  7  Eliz.,  Dyef,  234,  they  said  that 
it  is  no  authority  for  or  against  them,  but  a  case  of  which  the  report  is 
doubtful.  But  the  places  on  which  they  chiefly  relied  were  11  H.  6,  306, 
Scot's  case,  where  Martin  said,  if  the  wife  buys  things  not  suited  to  the 
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degree  of  her  hiisbancl,  the  husband  shall  not  be  charged  for  them ;  but  if 
they  are  suited  to  the  degree  of  her  husband,  the  husband  shall  be  charged; 
which,  they  said,  was  an  authority  in  point.  And  they  cited  also  20  Hen. 
6,  216,  where  it  was  said  by  Markham,  and  27  Hen.  8,  25  a,  where  it  was 
said  by  Broke,  that  if  the  thing  comes  to  the  use  of  the  husband,  the  hus- 
band shall  be  charged  for  the  contract  of  his  wife. 

And  for  modern  authorities  they  cited  The  City  of  Worcester  and  Ger- 
rard's  case,  7  Car.,  which  was,  that  Gerrard  had  married  a  woman  possessed 
of  considerable  personal  estate,  which  woman  had  a  grandchild.  The  wife 
died;  and  the  c^uestion  was,  whether  Gerrard  should  maintain  the  child  (for 
it  is  not  within  statute,)  and  it  was  agreed  by  Cooke  and  Whitlock,  J.,  to 
whom  the  case  was  referred,  that  *Gerrard  ought  to  maintain  the  p^orp-i 
grandchild,  for  the  estate  transit  cum  onere.  A  fortiori,  therefore,  L 
he  shall  be  compelled  to  provide  for  his  wife.  And  in  Bereblock  and  Nich- 
ols' case,  2  Cro.  258,  the  contract  of  the  wife  is  admitted  to  be  good  in  such 
a  case ;  from  all  which  it  is  manifest  that  our  law  of  itself  provides  a  remedy 
in  such  a  case,  without  the  aid  of  any  other  law. 

Secondly.  Admitting  that  our  law  provides  no  remedy,  from  what  law  our 
law  shall  desire  assistance  in  such  a  case.  It  is  the  excellence  of  our  law 
that  its  judges  are  illuminated  and  fortified  by  the  concurrent  justice  and 
support  of  all  other  arts  and  sciences,  and  its  honour  that  these  great  courts 
where  it  is  administered  are  public,  and  interfere  not  with  immodesty  or 
indecent  subjects,  as  divorces  and  other  evils  of  matrimony,  which  are  more 
easily  allayed  by  private  conference  than  healed  by  public  discussion  ;  there- 
fore it  is  said  that  no  ill  effect  can  result  from  the  decision,  that  at  common 
law  the  contract  of  the  wife  does  not  bind  the  husband,  for  she  has  her 
remedy  for  alimony  in  the  spiritual  court.  To  which  they  answer,  that  true 
it  is  that  if  our  law  is  assisted  by  any  other  law  in  this  case,  it  is  by  the 
canon  law,  and  the  wife  must  sue  in  the  spiritual  court  (Jov  no  other  has,  or 
pretends  to  have,  a  remedy  for  such  a  case)  under  the  description  of  a  cause 
matrimonial,  for  these  causes,  and  testamentary  causes,  have  long  been 
under  the  jurisdiction  of  the  spiritual  court ;  as  the  Register  says,  causss 
quse  noil  sunt  de  matrinionio  vcl  testamentis  spectant  ad  curiam  nostram  ; 
and  it  was  said,  that  here  the  cause  was  de  matrinionio,  and  therefore  should 
be  prosecuted  in  those  courts.  But  it  was  answered,  that  the  Register  is 
well  explained  by  Fitz,  N.  B.  44  a,  where  a  difference  is  established  between 
actions  for  money  given  during  marriage,  and  given  on  account  of  marriage : 
of  the  latter  case  the  spiritual  court  has  no  cognizance  (as  it  has  of  the  for- 
mer,) because  it  is  not  matter  solely  concerning  the  marriage,  but  as  a  remu- 
neration for  it ;  so  in  this  case  the  action  is  not  exclusively  founded  on  the 
marriage,  but  on  the  ill-behaviour  or  default  of  the  husband  in  not  providing 
necessaries  for  his  wife,  and  therefore  the  action  shall  be  maintained  in  the 
king's  courts  as  well  as  in  the  preceding  case,  for  in  48  Ed.  3,  18,  it  is  well 
said,  that  all  matters  concerning  marriage  are  not  *matrimonial  in  $.^r--i 
such  a  sense  as  to  fall  under  the  jurisdiction  of  the  spiritual  court.  L  "  -■ 
As  to  suing  in  the  spiritual  court  (for  alimony,)  that  is  a  mysterious  thing, 
and  without  legal  authority,  as  they  assert;  for  the  word  (alimony)  is  a  term 
unknown  in  our  ancient  books,  and  it  was  never  seen  in  our  law  as  it  is  in 
our  modern  reports  in  cases  de  prohibitione. 

Wherefore,  they  who  wish  to  understand  it,  must  have  recourse  to  ancient 
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books  for  its  definition,  which  you  will  find  in  Sum.  Angl,  title  AUmenta,  to 
be  such — similiter  nomine  alimoniss  veniunt  necessaria  vitse  quae  important 
vcstcs,  cibas,  medicinas,  et  hujusmodi.  And  inasmuch  as  this  matter  is  foreign 
to  our  books,  Littleton's  argument  may  be  well  retorted  upon  those  who 
argue  for  the  defendant,  that  if  there  be  any  such  legal  remedy  for  wives  in 
that  case,  it  must  be  operative  before  those  courts,  without  which  it  cannot 
exist,  &c. 

Again,  admitting  that  women  may  sue  for  alimony  in  the  spiritual  court, 
in  this  case  the  consequence  would  not  follow:  for  these  reasons, — 1st,  that 
there  is  no  divorce,  or  any  cause  of  divorce,  apparent  in  the  case;  and  then 
the  judges  of  the  spiritual  court  informed  Twisden,  J.,  as  he  asserts  in  his 
argument,  that  they  never  allow  any  suit  for  alimony,  unless  after  a  divorce, 
and  sometimes  pending  a  divorce  it  has  been  decreed. 

2d.  As  the  wife  can  sue  the  husband  in  the  spiritual  court  for  alimony, 
so  can  the  wife  charge  the  husband  in  the  king's  court  for  necessaries,  as 
has  been  proved ;  and  parties  may  make  election  of  their  remedies.  Those, 
therefore,  on  the  part  of  the  wife,  are  plaintiffs  here,  and  have  therefore 
their  election  to  sue  in  the  king's  court,  and  those  on  the  part  of  the  defend- 
ant wish  to  refer  the  plaintiffs  to  another  trial;  to  do  which  would  be  to 
exclude  women  from  their  birthright,  for  they  are  entitled  to  the  benefit  of 
the  laws,  and  to  have  right  to  them  as  well  as  men ;  and,  therefore,  if  a 
husband  beat  his  wife,  she  can  bind  him  to  his  good  behaviour  before  a  jus- 
lice  of  the  peace,  or  she  may  libel  him  in  the  spiritual  court  for  a  divorce 
'^  causa  sceviticc."  Since  the  suit  in  this  case  has  been  commenced  in  the 
king's  court,  we  are  bound  to  extend  a  remedy  to  the  party,  and  not  to  refer 
him  to  the  spiritual  court. 

It  had  been  well  observed  by  those  who  have  argued  for  the  defendant 
|-^Qro-|  {^^  Twisden,  Justice,  said,)  that  in  giving  *judgment  in  a  novel 
L  "  -'  case,  especially  one  of  such  importance  as  the  present,  where  there 
is  reason  to  suppose  that  several  remedies  are  applicable,  they  should  be 
carefully  examined,  and  that  remedy  should  be  adopted  which  is  most  bene- 
ficial, and  such  as  may,  in  other  cases,  restrain  husbands  from  cruelty,  and 
wives  from  disobedience ;  and  such  a  remedy  the  advocates  of  the  defendant 
have  supposed  the  suit  in  the  spiritual  court  for  alimony  to  provide. 

But  Twisden  said,  that  he  was  now  strongly  impressed  with  the  truth  of 
the  opinion,  stated  by  a  reverend  divine  (hard  as  the  saying  may  appear,) 
<'  That  'tis  more  than  reason  that  goes  to  persuasion."  For  the  very  rea- 
sons urged  by  those  who  have  argued  for  the  defendant,  of  disobedience, 
which  will  be  encouraged,  if  the  remedy  of  the  wife  shall  be  at  common 
law  and  not  in  the  spiritual  court,  lead  me  to  the  conclusion,  that  her 
remedy  shall  be  limited  exclusively  to  the  common  law ;  and  that  the  evil 
consequences  before  mentioned  will  most  abundantly  ensue,  if  the  suit  be 
in  the  spiritual  court,  and  not  at  common  law,  will  be  manifest  from  what 
follows : — 

1.  It  will  make  wives  refractory  and  disobedient  to  their  husbands,  for 
the  reason  that  the  spiritual  courts  cannot  settle  alimony  until  after  separa- 
tion ;  of  which,  if  wives  were  once  informed  that  they  can  obtain  it  (instead 
of  seeking  reconciliation,)  they  will  spare  no  industry  to  recover  their  liber- 
ties, and  leave  no  means  unemployed  that  may  enable  them  to  go  into  such 
companies,  and  at  such  times,  as  they  please.     And  the  scandal  and  igno- 
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miny  that  a  wife  may  thus  bring  upon  a  man,  who  still  continues  to  be  her 
husband,  may  be  well  imagined. 

2.  If  the  only  means  of  compelling  husbands  to  maintain  their  wives 
shall  be  in  the  spiritual  court,  this  will  make  many  husbands  cruel  to  their 
wives,  when  they  know  that  the  most  severe  punishment  which  they  can 
suflfer  is  excommunication,  and  the  indifference  among  men  of  this  day  for 
such  a  punishment  is  too  well  known  ;  and  though  they  are  entangled,  body 
and  soul,  in  the  meshes  of  excommunication,  they  will  neither  feed  nor 
clothe  their  wives.  And  it  seems  that  the  parliaments  of  later  times  have 
noticed  the  general  disregard  for  excommunication  and  imprisonment ;  and 
therefore  the  statute  concerning  illegitimate  children  provides,  not  merely 
that  the  putative  father  shall  be  *subject  to  the  sentence  of  the  ecele-  j-^^,.^, 
siastical  court,  but  also  that  such  father  shall  give  security  to  the  L 
parish,  &c.  And  the  statute  21  Jac,  which  provides,  that  dying  in  execu- 
tion shall  be  no  satisfaction  for  the  debt,  shows  the  little  regard  men  have 
for  imprisonment,  in  which  alone  the  term  of  excommunication,  so  far  as 
the  bodily  senses  are  concerned,  consists.  But  the  statutes  do  not  extend 
so  far  as  to  give  satisfaction  to  wives,  whose  husbands  may  stay  in  prison, 
while  they  famish  without  under  their  eyes,  and  for  these  reasons,  the  remedy 
in  the  spiritual  court  is,  in  this  case,  improper. 

But  it  is  objected,  that  if  the  remedy  be  at  common  law,  it  is  unavailing; 
because,  although  the  wife  may  provide  necessaries  for  herself,  she  has  no 
property  in  them,  and  therefore  the  husband  may  seize  upon  them  imme- 
diately, and  strip  her  of  her  apparel.  To  which  they  answer,  that  true  it  is 
that  wives  can  acquire  no  property  ;  but  yet,  if  the  husband  strip  her  of  her 
apparel  and  other  necessaries,  this  is  a  good  ground  for  her  to  sue  a  divorce 
causa  ssevitise,  as  may  be  proved  by  authorities  not  contained  in  our  books. 

III.  To  examine  the  circumstances  of  this  particular  case ;  and  these 
are — 

1st.  The  departure  of  the  wife,  and  her  offer  of  cohabitation, 

2d.  The  prohibition  of  the  husband  to  trust  the  wife. 

3d.  The  time  in  which  this  action  was  brought. 

The  departure  of  the  wife,  and  her  offer  of  cohabitation.  Admitting  that 
lier  departure  was  without  license  from  her  husband,  this  does  not  impair 
her  right  to  a  provision  after  her  husband's  death.  And  this,  even  if  she 
remain  <'  cum  adultero"  at  common  law,  as  appears  by  the  statute  providing 
that  women  lose  their  dower  in  the  case  last  mentioned ;  and  if  this  greater 
offence  shall  not  affect  her  in  her  future  interest,  which  is  of  far  less  impor- 
tance than  her  present  support,  certainly  the  fact  proved  of  her  departure  in 
this  case  shall  not  injure  her,  as  she  offers  to  renew  the  cohabitation,  and  she 
is  desirous  to  expiate  her  past  offence  (if  offence  there  was  any)  by  future  obe- 
dience. Suppose  the  case  of  the  wife  being  imprisoned  for  felony,  and  the 
gaoler  supplies  her  with  provisions,  doubtless  the  husband  shall  be  liable 
for  all  that  is  furnished;  and  this  is  most  uncharitable,  to  suppose  the  wife, 
in  this  case,  a  greater  *offender  than  in  the  case  last  mentioned;  r^Qpn-i 
hence  they  conclude,  that  the  wife  shall  be  maintained  by  the  hus-  L  " 
band,  notwithstanding  her  departure. 

2nd.  The  prohibition  of  the  husband  to  trust  his  wife.  It  has  been 
agreed,  by  all  who  have  argued  this  case,  that  if  the  prohibition  had  been 
general,  as  by  posting,  or  insertion  in  the  "news-book,"  that  no  one  should 
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trust  his  wife,  this  would  in  itself  be  void ;  allowing,  therefore,  that  the  hus- 
band is  liable  in  assimij^sit  by  the  law,  for  this  has  been  argued,  it  seems 
clear  that  he  shall  continue  to  be  liable,  notwithstanding  such  particular  and 
special  prohibition,  and  that  this  prohibition  is  void.  The  reason  why  the 
general  prohibition  is  void  is,  that,  supposing  it  valid,  the  power  given  by 
the  law  to  the  wife,  in  enabling  her  to  contract,  is  nugatory,  as  no  one  would 
contract  with  her;  and  the  same  reason  applies  to  this  case  also  :  for  if  the 
husband  can  prohibit  in  the  first  and  second  manner,  he  can,  by  the  same 
argument,  extend  his  prohibition  over  the  whole  kingdom;  and  then,  if  the 
husband  should  adopt  this  method,  and  join  the  king's  enemies,  the  wife 
must  go  too,  and  then  she  will  be  hanged — or  stay  at  home,  and  then  she 
will  be  starved  ;  the  same  evil  must  happen  if  the  husband  should  be  banish- 
ed, &c. ;  wherefore  they  conclude,  that  to  allow  such  a  prohibition  would 
be  equally  inconvenient,  as  not  to  render  the  husband  liable  in  assumpsit, 
for  necessaries  with  which  his  wife  has  been  supplied. 

3rd.  The  time  in  which  the  action  is  brought. — And  for  this  reason  judg- 
ment must  be  given  for  the  plaintiff,  as  they  said,  admitting  all  that  has 
been  argued  against  them,  that  wives  have  no  remedy  in  the  king's  courts, 
but  only  in  the  spiritual  courts ;  and  their  reason,  in  this  particular  case, 
that  the  wife  ought  to  be  relieved  in  the  king's  courts,  was,  that  the  con- 
tract, on  which  the  action  is  founded,  was  made  A.  D.  1658,  and  the  actiou 
brought  1659,  at  which  time  there  were  no  spiritual  courts  or  judges  of  which, 
the  new  statute  took  notice,  and  therefore  no  suit  could  be  brought  for  ali- 
mony ;  wherefore,  from  necessity  and  propter  defectum  justltia',  they  might 
well  sue  in  the  courts  of  the  king,  as  was  the  former  usage  and  established 
practice  in  cases  of  this  nature — as,  for  instance,  to  sue  for  legacies. 

Therefore,  the  three  justices  conclude  that  judgment  should  be  given  for 
r*ORil  *^^®  plaintiff.  And  Twisden,  J.  (who  *had  argued  but  too  well  for 
L  '^  -■  the  plaintiff  in  the  King's  Bench)  said,  that  he  was  not  any  longer 
of  the  same  opinion,  though  he  had  argued  to  that  effect  formerly.  For  the 
reasons,  which  are  the  causes  of  such  judgments,  ought  not  to  be  pursued 
farther  than  they  are  sanctioned  by  experience.  And  he  said,  that  he  had 
ever  accounted  it  a  great  honour  to  Justice  Walshe,  Plowden,  375,  6,  that, 
after  he  had  given  judgment  for  the  plaintiff  in  Stowell  and  Zouche's  case, 
after  hearing  the  learned  argument  of  the  other  judges,  "  retraxit  opin- 
ionem,"  and  gave  judgment  for  the  defendant. 

Then  all  the  other  judges  gave  judgment  for  the  defendant. 

Foster,  C.  J.,  Bridgman,  C.  J.,  Hale,  C  B.,  Hide  and  Browne,  J.,  of 
the  C.  P.,  Windham,  of  K.  B.,  Atkins  and  Turner,  Barons  of  the  Exche- 
quer. But  though  Atkins  gave  judgment  for  the  defendant,  yet  did  he 
agree  in  every  thing  with  those  who  argued  for  the  plaintiff,  excepting  in 
what  concerned  the  special  prohibition.  For  he  held,  that  the  husband  shall 
be  liable  in  assumpsit  for  necessities  furnished  to  his  wife ;  but  that  he  may 
restrain  and  control  particular  persons  by  his  prohibition,  from  delivering 
any  goods  to  his  wife,  and  as  the  defendant  had  given  out  a  prohibition  in 
this  case,  he  gave  judgment  for  him;  and,  as  the  justices  who  argued  for 
the  defendant  were  the  more  numerous,  judgment,  for  many  weighty  rea- 
sons, was  given  in  his  favour. 

I  will  report  concisely  several  points  established  in  this  great  case. 

First.  The  resolutions  in  which  all  the  judges  of  England  agreed,  and 
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these  were  reported  by  the  Chief  Baron  to  be,  I.  That  husbands  are  bound 
to  supply  their  wives  with  necessaries ;  and  here  they  agree  de  re,  though 
they  difier  de  modo.  II.  That  the  contract  of  a  married  woman  is  merely 
void,  as  far  as  she  is  concerned,  by  our  law,  however  it  may  be  different  by 
the  civil  law.  III.  If  the  wife  purchase  goods,  and  the  husband,  by  any 
act  precedent  or  subsequent,  ratifies  the  contract  by  his  assent,  the  husband 
shall  be  liable  upon  it;  if  nof  on  his  assumpsit  in  law,  yet  on  his  assumpsit 
in  fact,  whether  the  goods  are  for  himself,  or  for  his  children,  or  for  his 
family,  all  which  positions  are  so  obvious,  that  they  require  no  demonstra- 
tion. 

SecondI>/.  The  resolutions  of  those  who  gave  judgment  for  the  defendant 
(except  Atkins,  Baron,)  and  these  were — 

*I.  That  the  marriage  does  not  give  the  wife  any  innate  and  un-  ^c)it>-\ 
controllable  power  to  render  the  husband  liable.  L  *"  "^J 

II.  That  although  the  wife  cannot  bind  her  husband  by  her  contract, 
yet  she  is  not  without  a  remedy;  but  by  the  common  law,  chancery  may 
order  her  necessaries,  or,  at  least,  the  common  law  (which  is  subservient  to 
it)  in  the  spiritual  court. 

III.  That  if  the  wife  purchase  goods,  and  it  is  found  by  special  verdict 
that  they  were  consumed  in  the  household,  yet  the  husbaud  shall  not  be 
liable  for  them.  But  it  shall  be  good  evidence  for  the  jury  to  find  that  the 
husband  "  assumpsit,"  but  not  conclusive  evidence. 

IV.  That  admitting  that  the  husband  shall  be  liable,  in  assumpsit  at  law, 
still  if  he  specially  forbids  particular  persons  to  trust  his  wife,  the  husband 
shall  not  be  liable,  in  spite  of  this  prohibition. 

V.  Admitting  that  husbands  shall  be  liable  in  assumjysit  at  law  for  neces- 
saries, the  finding  of  the  jury  that  the  goods  purchased  for  the  wife  are 
necessaries,  suitable  to  the  degree  of  her  husband,  is  not  good. 

(Note. — That  these  justices  resolved  certain  other  points  in  their  argu- 
ments, but  as  they  do  not  bear  upon  the  action,  the  reader  will  find  them  at 
the  end  of  the  case). 

I.  That  the  marriaye  does  not  give  the  wife  any  innate  and  uncon- 
trollahle  power  to  charge  her  hushand.  This  they  demonstrate,  1st,  by 
reasons,  and  2dly,  by  authorities.  Reasons  which  are — Istly,  The  nature 
of  contracts;  for  in  every  contract  there  should  be — First,  The  parties  con- 
tracting, and  with  reference  to  this  principle,  some  may  be  capable,  quoad 
hoc,  but  not  quoad  cdterum,  as  monks,  to  buy  things  for  their  house  in 
vacation ;  and  no  other  contract  made  by  them  is  good.  But  in  no  case  can 
wives  contract,  for  they  cannot  be  executors  without  the  assent  of  their  hus- 
bands ;  and  hence,  in  this  case,  the  supposed  contract  is  fictitious,  that  is, 
the  contract  between  the  plaintiff  and  the  husband.  Sccondli/,  In  every 
contract  the  consent  of  the  parties  is  necessary ;  and  every  consent  is  either 
express  or  implied.  Implied  consent  is  like  that  of  the  sheriff  to  the  act  of 
the  bailiff,  and  does  not  extend  to  this  case.  Thirdly,  In  every  contract 
there  is  a  tie  or  obligation  which  is  the  result  of  it,  and  this  cannot  be  with- 
out lien  or  other  assent.  But  none  of  them  is  here  made  by  the  husband ; 
therefore,  from  the  very  nature  of  the  contract,  the  husband,  in  this  case, 
shall  not  be  liable;  and  this  reason  is  deduced  from  the  ^disability  r^s^nr^o-t 
of  the  person  with  whom  the  contract  in  reality  was  made.  '-         ^ 

2ndly.  If  the  law  willed  to  empower  wives  to  contract,  the  same  law 
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•would  also  have  given  tlieni  property,  that  they  might  retain,  and  this 
reason  is  deduced  ah  inudli,  for  now  that  the  wife  has  obtained  goods,  the 
husband  may  seize  upon  them,  and  in  this  way  render  the  purchase  useless; 
or  he  may  detain  the  wife  in  his  house,  and  hinder  her  from  going  to  the 
mercer's.  And  even  this  is  not  saevitia,  on  which  to  ground  a  supplication, 
for  the  wife  has  no  power  over  the  actions  of  her  husband,  as  is  proved  by 
the  writ  cid  in  vitd,  which  runs,  "  cmi  in  vita  sua  contradicere  non  potuit." 
And  therefore  Bridgman,  Chief  Justice,  said,  that  as  far  as  relates  to  an  act 
done  by  a  married  woman,  it  is  merely  void ;  as  if  she  levy  a  fine  by  the 
name  of  A.,  wife  of  J.  S.,  the  fine  is  merely  void,  quia  constat  by  the  record 
itself  thai  she  is  married. 

3dly.  There  is  greater  reason  that  the  wife  should  take  the  husband's 
goods  and  pawn  them,  and  that  the  husband  should  be  obliged  to  redeem 
them  ;  but  the  first  cannot  be  done,  neither  therefore  can  the  second ;  for, 
although  our  law  does  not  exclude  the  wife  from  all  community  in  using  the 
goods  of  her  husband  (and  therefore  it  is  not  felony  in  her  to  take  them, 
Stamford,  37  B.)  yet  she  cannot  dispose  of  them;  and  therefore  it  was  ad- 
judged in  Trin.  6  Jac.  Ro.  1617,  Puce,  Bey,  and  Thos.  Stephen's  case,  that 
where  the  wife  plays  at  cards  and  loses  40^.  of  her  husband's  money,  that 
the  husband  shall  recover  this  in  action  against  the  gamester. 

4thly.  If  the  husband  shall  be  bound  by  this  contract,  many  inconveni- 
ences must  ensue,  as  Wyndham,  Justice,  said. 

1.  The  husband  will  be  accounted  the  common  enemy ;  and  the  mercer 
and  the  gallant  will  unite  with  the  wife,  and  they  will  combine  their  strength 
against  the  husband :  so  it  may  be  said  of  them  as  it  was  by  Mowbray,  J. 
89,  ass.  1,  in  another  case; — "We  see  the  wife  and  the  defendant  here  of 
one  mind,  to  the  prejudice  of  the  husband." 

2.  The  wife,  having  the  goods,  will  be  more  violent  in  enforcing  prosecu- 
tion, than  our  law  permits,  an  evil  which  our  law  guards  against:  and  there- 
fore the  goods  of  felons^,  during  their  lives,  cannot  be  granted  to  any  one. 
See  statute  1  B.  3,  c.  3. 

r  or  11  *^"  ^^  i'^'*^^  ^^^^  ^^  their  own  carvers,  and,  like  hawks,  will  fly 
L  ~     -^  abroad  and  find  their  own  prey. 

4.  It  shall  be  left  to  the  pleasure  of  a  London  jury  to  dress  my  wife  in 
such  apparel  as  they  think  proper. 

5.  Wives  who  think  what  they  have  insufficient  will  have  it  tried  by  a 
mercer  whether  their  dress  is  not  too  mean,  and  this  will  make  the  mercer 
judse  whether  he  will  dispose  of  his  own  goods  or  not.  As  to  the  inconve- 
niences supposed  on  the  other  part,  if  the  wife  may  not  make  the  husband 
liable  in  cases  of  necessity,  it  was  answered  that  in  every  argument  ab 
inconvenieiiti,  the  evils  on  each  side  must  be  balanced  and  examined ;  and  to 
the  inconveniences  already  enumerated  (which  will  result  from  thus  making 
the  husband  liable)  may  be  added,  that  to  define  the  limits  of  necessity  will 
be  more  difficult  than  the  present  case,  and  that  they  on  the  other  side  have 
not  well  or  sufficiently  explained  whether  they  understand  nccessitatem  con- 
venientias,  or  necessitatcm  naturcp.  But  be  it  how  it  may,  the  same  neces- 
sity which  justifies  the  wife  in  taking  goods  from  the  mercer,  would  equally 
justify  her  in  taking  money  from  the  usurer,  &c. :  and,  if  none  will  trust 
her,  the  sxme  necessity,  or  a  necessity  yet  more  cogent,  may  qualify  her  to 
receive  the  rents  or  sell  the  goods  of  her  husband.     Hence,  many  absurdi- 
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ties  must  ensue  :  also  their  objection  of  necessity  loses  its  weight,  in  another 
respect,  ''that  the  goods  are  necessaries"  (and  not  ''that  there  was  neces- 
sity") is  the  finding  of  the  special  verdict.  Now  necessaries  and  necessity 
are  topics  altogether  distinct,  and  therefore  their  objecting  this  "  intjens 
telum  necessitatis,^'  is  nothing  to  the  purpose. 

Gthly.  To  charge  the  husband  on  the  contract  of  his  wife,  without  his 
actual  assent,  will  tend  to  subvert  the  law  of  Grod  and  of  nature,  which  hare 
given  the  husband  power  and  government  over  his  wife ;  and  this  is  the 
very  saying  of  Grod  himself,  '■'■Erga  virum  aj>pctitus  tuus  crif,  et  ipse  re/j- 
nahit  in  te,"  and  as  to  their  supposition,  that  wives  will  be  starved,  our  law 
does  not  presume  this,  but  the  contrai-y.  For  the  law  which  preserves  such 
afi'ection  between  cousins,  for  the  advancement  of  one  by  the  other,  that 
they  shall  not  be  suffered  to  bar  their  heirs  without  leaving  them  other  pay- 
ment, will  presume  greater  love  and  affection  between  husband  aad  wife; 
who  are  so  identical,  as  is  laid  down  21  E.  4,  27,  that  the  obligation  of  the 
husband  *shall,  if  extorted  by  duress  of  his  wife,  be  void;  and  so  j-^.^^,.. 
it  was  adjudged  7  Jac,  Hartwell  and  Witherington's  case.  True  it  *-  ~  -* 
is,  as  has  been  observed  by  those  who  have  argued  for  the  plaintiff,  that  the 
husband,  by  marriage,  declares  that  he  will  sustain  and  comfort  his  wife, 
and  that  he  says  he  will  endow  her  with  his  worldly  goods.  But  since  hus- 
bands are  bound,  not  by  the  law  of  God  alone,  but  by  the  law  of  nature 
also,  to  maintain  their  wives,  yet  from  this  it  cannot  be  inferred  that  they 
must  be  bound  by  their  contracts ;  since  a  father,  by  the  law  of  God  and 
nature,  is  bound  to  support  his  son,  and  e  contra,  in  case  the  father  is  im- 
poverished; but  no  one  can  infer  from  hence  that  one  must  be  liable  oa  the 
other's  contract. 

For  authorities.  Bill  and  Lake's  case,  Hutton's  Rep.  106,  is  an  authority 
in  point :  for  though  the  case  was  settled  by  way  of  compromise,  yet  many 
of  the  judges  delivered  their  opinion  that  the  husband  should  not  be  liable; 
and  Bridgman,  Chief  Justice,  said  that  Sir  Nich.  Payne's  case,  6  &  7  Eliz., 
Dyer,  2346,  is  more  than  an  authority  for  them ;  for  he  says  that  our  ques- 
tion is  there  assumed  2^^'o  confesso,  and  the  doubt  by  Dyer  is  solely  on  the 
payment  of  the  tailor,  scil.,  if  this  amounts  to  a  consent :  and  therefore, 
without  this  consent  of  the  husband,  it  is  clear  that  he  shall  not  be  liable. 
Also,  they  say,  that  if  there  were  no  printed  authorities  for  them,  it  is  clear 
that  no  action  could  lie  in  such  a  case,  because  there  is  no  precedent  or 
authority  in  its  favour,  for  the  only  case  on  which  they  on  the  other  side 
rely  is  the  place  11  H.  6.  30,  6  :  which  at  most  is  only  a  single  opinion  obiter 
by  Martin,  and  therefore  Littleton's  argument  is  extremely  applicable  to 
their  case,  scil.,  that  if  any  such  action  could  have  been  brought,  it  would 
have  been  brought  before  that  time,  and  this  is  good  ground  for  all  judg- 
ments of  such  a  nature  where  the  parties  have  another  remedy,  as  in  this 
case  they  have,  as  will  be  said  afterwards,  and  in  this  therefore  it  differs 
from  the  case  of  the  executors  before  mentioned,  for  in  that  there  was  no 
remedy  before.  Touching  authorities  founded  on  the  practice  of  the  late 
times,  Bridgman,  C.  J.  of  the  Bench,  said,  that  though  they  all  feel  the 
greatest  reverence  for  the  learning  and  judgment  of  those  who  established 
it  (as  is  manifest  by  the  respect  they  show  to  them  in  other  cases),  yet  with 
regard  to  acts,  in   doing  which  they  made  a  virtue  of  necessity,  nobody 
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*caii  expect  thut  they  should  be  sanctioned  longer  than  the  neces- 
L  "J  sity  continues;  and  this  necessity,  which  sprung  from  the  want  of 
courts  where  the  proper  remedy  could  be  applied,  is  now  long  removed. 

II.  Tluit  althoiujli  the  wife  cannot  hind  Iter  husband  l)ij  her  contract,  yet 
the  wife  is  not  without  a  remedy,  hut,  hy  the  common  law,  chancery  may 
order  necessaries  for  her,  or  at  any  rate,  the  canon  law,  which  is  sidjordinate 
to  it,  in  the  spiritual  court. 

1.  That  the  wife  has  a  remedy  for  necessaries  by  the  common  law  in 
chancery,  according  to  the  opinion  of  every  one,  by  the  writ  of  "  supjM- 
cavit,'''  which  you  will  find,  Register  89,  which  writ,  among  other  things, 
orders  that  the  husband  hene  et  honesle  tractahit  et  guhernahit  his  wife,  and 
then  those  words,  heni  et  honeste  tractahit,  mean  that  the  husband  is 
bound  to  provide  reasonable  estovers  for  his  wife,  and,  among  other  reme- 
dies, you  will  find  4  H.  3,  llo.  Glaus.  Memb.  11,  and  8  II.  8,  Ro.,  where 
the  record  says  that  the  sherifi"  distrained  on  the  husband  to  maintain  his 
wife,  and  to  give  her  reasonable  estovers;  but  the  husband  there  had  pre- 
viously been  excommunicated  for  his  obstinacy  in  not  maintaining  his  wife; 
and  without  hazarding  any  judgment  on  that  point,  they  all  agree  in  favour 
of  the  defendant. 

2.  If  the  husband  will  not  supply  his  wife  with  necessaries,  she  must 
make  her  complaint  to  the  ordinary,  and  he  may  supply  a  remedy ;  and, 
that  this  is  the  proper  course  and  best  adapted  to  such  a  complaint,  is  mani- 
fest : 

First.  Because  common  modesty  having  prohibited  such  domestic  difiFer- 
ences  between  husband  and  wife  from  being  disclosed  before  a  jury,  before 
whom  all  evidence  must  be  given  in  public  (which  can  only  serve  to  em- 
bitter such  internal  quarrels,  and  to  render  them  irreconcilable,  as  expe- 
rience too  clearly  shows,)  our  law  permits  that  the  bishop,  who  is  a  spiritual 
father,  should,  with  the  gravity  and  learning  becoming  his  station,  enter 
into  this  examination  of  what  is  proper,  and,  from  respect  to  his  duty,  per- 
suade husband  and  wife  to  a  reconciliation ;  and  to  the  same  intent  that  the 
arcana  familiee  should  not  be  made  public,  the  bishop  himself,  as  Bridg- 
man,  C.  J.,  said,  ought  to  examine  the  matter  in  private,  taking  with  him 
his  chancellor  and  his  register,  and  if  he  finds  all  persuasion  to  a  reconcilia- 
:^cr^-^  ^^^^  useless,  he  must  proceed  to  *sentence,  and  this  will  be  accord- 
L  ~  J  ing  to  the  demerit  of  the  wife,  and  not  according  to  the  estate  and 
degree  of  her  husband,  as  a  jury  must  proceed,  which  would  be  a  perni- 
cious precedent,  since  bad  women  would  have  as  great  a  provision  as  good 
women,  when  the  default  is  on  the  part  of  the  husband.  But  in  the  spiri- 
tual court,  such  bad  women  as  have  violated  their  vows,  shall  have  such 
provision  as  clerks  convict,  Stamf.  140,  and  shall  be  fed  with  the  bread  of 
affliction  and  the  water  of  adversity. 

Secondly.  Because  it  is  also  a  matter  solely  spiritual,  as  the  husband  at 
the  marriage  endows  her  with  his  worldly  goods  in  facie  ecclesiae,  and  they 
denied  what  was  said  on  the  other  side,  that  the  remedy  in  the  spiritual 
court  is  only  subsequent  to  the  separation.  For  as  the  libels  in  these  cases 
are  more  frequently  propter  ssevitiam,  because  the  default  in  supplying 
necessaries  is  ssevitia ;  yet  shall  there  not  always  be  separation  on  that 
account.  But  the  husband  may  agree  and  give  security  to  maintain  his 
wife  and  then  they  may  cohabit :  and  as  to  what  is  said,  that  the  ordinary 


M  A  N  B  Y    V.     SCOTT.  361 

has  no  coercive  power,  it  was  answered,  that  their  power  is  of  greater  extent 
than  any  temporal  execution,  which  can  at  most  extend  only  to  the  body. 
But  their  execution  extends  to  the  body  and  the  soul;  and  this,  not  only 
by  reason  of  restraint,  as  imprisonment  of  the  body,  but  also  by  means  of 
disability,  incapacitating  body  and  soul  from  their  temporal  and  spiritual 
rights,  so  as  to  disqualify  the  offender  from  receiving  the  sacrament,  or  main- 
taining an  action ;  and  therefore  it  is  not  to  be  presumed  that  the  husband 
will  continue  in  a  state  of  excommunication  and  starve  his  wife,  more  than 
it  is  to  be  supposed  that  he  will  kill  another  from  revenge,  well  knowing 
that  for  such  a  crime  he  must  be  hanged.  So  that,  from  all  that  has  been 
said,  it  appears  that  the  canon  law  is  adequate  for  all  the  purposes  and 
exigencies  of  the  case  (and  our  law,  according  to  Bunting's  case,  presumes 
that  a  fit  judgment  will  be  pronounced);  but  if  they  proceed  wrongly  we 
may  interfere  by  prohibition,  and  inasmuch  as  not  reasons  only  are 
required  in  this  case,  our  courts  are  not  without  precedents  or  our 
books  without  authorities  in  point  as  precedents :  Bridgman,  C.  J.,  cited 
many,  which  he  held  in  his  hand ;  anno  1585,  the  case  of  the  Lord  Zouch 
and  bis  Wife,  and  others  who  have  sued  for  a  remedy  in  the  spiritual 
court  in  such  a  case,  and  Cro.  2,  364,  says  that  the  *oourt  of  the  1-^9^01, 
ordinary  is  the  proper  court  for  the  allowance  of  alimony,  Co.  L  ■"  '  J 
12,  50. 

III.  That  if  the  icife  huy  any  thinrj^  and  it  is  found  Jjy  s^^ecial  verdict 
that  this  was  consumed  in  the  household,  even  then  the  husband  shall  noi  he 
liable  for  it.  But  this  may  be  good  evidence  on  which  the  jury  may  find 
that  the  husband  "assumpsit,"  though  it  is  certainly  not  conclusive. 

1.  The  first  part  of  the  resolution,  viz.,  that  the  husband  shall  not  be 
liable  without  his  actual  assent ;  the  employment  of  the  goods  for  the  benefit 
of  the  household,  notwithstanding,  is  expressly  fortified  by  34  Ed.  1,  Fitz. 
Dett.  163.  In  Dett.  the  case  was  that  the  wife  of  the  defendant  bought 
from  the  plaintiff  ten  quarters  of  wheat,  which  were  employed  in  the  ser- 
vice of  the  defendant,  and  it  was  adjudged  that  the  defendant  should  not  be 
held  liable,  and  such  is  the  conclusion  of  the  case,  21  Hen.  7,  406.  If  my 
wife  purchase  goods  for  the  maintenance  of  my  household,  this  is  good  evi- 
dence for  the  jury  to  have  found  that  the  husband  undertook,  but  not  bind- 
ing evidence.  If  the  factor  or  servant  buy  goods,  and  they  come  to  the  use 
of  the  master,  the  master  shall  be  liable  for  them,  6  Eliz.;  Dyer,  2306; 
Doctor  and  Student,  137,  138 ;  and  presumptive  evidence  shall  weigh  more 
in  the  case  of  a  wife  than  of  a  servant :  and  therefore  they  said  that  if  the 
husband  is.  beyond  sea  in  any  voyage,  and  during  his  absence  the  wife  pur- 
chase provisions  or  other  things  which  are  necessaries  for  her,  this  is  good 
evidence  on  which  a  jury  may  find  that  the  husband  assumpsit,  and  to  that 
effect  should  the  judge  direct  them,  for  it  is  good  evidence  to  presame  that 
the  husband  has  at  all  limes  undertaken  to  pay  for  necessaries.  Therefore 
it  was  said  that  if  the  wife  be  absent  from  her  husband,  and  the  husband 
refuse  to  cohabit  with  her,  and  she  purchase  necessaries,  this,  is  good  evi- 
dence, &c. 

But  such  evidence  as  has  been  stated  above  is  not  biadin";  and  conclu- 
sive,  but  merely  presumptive  evidence ;  and  for  this  the  Ohancollor  of  Ox- 
ford's case,  10  Co.  was  cited,  when  in  trover  and  conversion  it  was  agreed^ 
that  request  and  denial  is  good  evidence  for  the  jury  to  find  for  the  plain- 
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tiff;  but  being  found  specially,  tlie  court  cannot,  therefore,  give  judgment 
for  the  plaintiff,  and  therefore,  in  this  case,  the  jury  having  found  the  matter 
ppecially,  the  court  cannot  give  judgment  against  the  husband :  for,  that 
-^  the  goods  *were  necessaries,  and  that  they  were  employed,  is  but 
L  "  -^  matter  of  evidence,  on  which  the  jury  should  have  proceeded  to  have 
asccrtiiined  the  fact,  whether  the  husband  undertook  or  not,  which  is  not 
the  piDvince  of  the  judge,  for  ad  qusestionem  facti  non  respondent  judices. 
Also  the  husband  might  have  rebutted  such  presumptive  evidence  by  other 
proofs,  as  that  he  gave  his  wife  ready  money  to  make  purchases,  &c. 

IV.  That  adynitting  the  hiisLand  to  he  hi/  laiv  liahle  in  assumpsit,  yct^  if 
he  ef.peciallrj  in'ohihit particular  persons  frvtn  trusting  the  wlfe^  the  hushand 
shall  not  he  liahle,  in  spite  of  his  prohihition.  They  all  agree  that  a  gene- 
ral prohibition  that  no  one  should  trust  his  wife  (supposing  the  husband 
legally  liable  in  assumpsit)  shall  be  void;  and  it  was  assimilated  to  the  case 
where  feoffment  in  fee  is  made  on  condition  that  the  feoffee  shall  not  iufeoff 
any  one,  it  is  void.  But,  if  it  were  upon  condition  that  he  should  not 
infeoff  J.  S.  or  T.  N.,  this  is  good,  and  to  this  purpose  is  12  E.  4,  18,  &  21 
E.  4,  48  a.  If  the  king  grants  to  any  one  a  discharge  from  service  as  a 
juryman,  it  is  good;  but  if  he  grant  that  the  whole  district  (pais'^  shall  be 
discharged  from  this  service,  it  is  bad,  since  by  this  means  would  ensue  a 
failure  of  justice;  and  it  seems  that  our  case  will  not  differ  from  the  case  of 
a  servant,  which,  although  he  moy  have  a  general  authority  to  purchase 
goods,  may  yet  be  restrained  from  purchasing  things  of  certain  persons  in 
particular.  Nor  is  this  an  injury  to  the  mercer;  for  the  prohibition  serves 
to  give  him  notice  that  the  purchaser  is  a  married  woman,  and  if  after  that 
he  will  trust  her,  it  is  at  his  peril.  But  Bridgman,  Chief  Justice  of  C.  P., 
differed  from  many  in  this  point,  for  he  said  that,  supposing  it  admitted  that 
the  husband  shall  be  liable  in  assumpsit  on  the  contract  of  his  wife,  then 
no  person  could  be  restrained  from  selling  to  the  wife  by  any  prohibition  of 
the  husband,  since  the  power  the  wife  would  have,  as  must  be  allowed, 
would  be  her  inheritance,  and  uncontrollable ;  besides,  it  must  be  agreed 
that  the  general  prohibition  of  the  husband  is  void,  because  by  this  the  wife 
will  be  without  relief;  and  such  particular  prohibition  may  have  the  effect 
of  a  general  prohibition,  if  the  husband  choose  particularly  to  prohibit  every 
one  in  the  country  to  whom  his  wife  can  by  any  possibility  have  access,  and 
r*ri-(\-\  therefore  he  agreed  in  this  point  with  *those  who  had  argued  for 
L  "  -I  the  plaintiffs;  and,  on  the  other  hand,  supposing  the  law  to  be  such 
as  the  defendant  pleaded,  that  the  husband  is  not  liable  in  assumpsit  for  his 
wife's  contract,  then  is  the  prohibition  idle  and  nothing  to  the  purpose, 
inasmuch  as  the  law  forbids  any  one  to  give  her  credit,  and  so  quucunque 
via  data,  this  prohibition  is  immaterial. 

V.  That  admitting  that  hushands  are  legally  liahle  in  assumpsit  for 
necessaries,  the  finding  of  the  jury  that  the  goods  in  question  are  necessaries 
suitahle  to  the  degree  of  the  hushand,  is  not  good; — for  the  law  wills  that 
wives  should  be  maintained  in  a  manner  suitable,  not  to  the  degree,  but  to 
the  estate  of  their  husbands,  and  it  is  not  reasonable  that  the  wife  of  a  poor 
knight  of  200^.  a  year  shall  be  arrayed  in  the  same  expensive  manner  as  the 
wife  of  a  knight  of  2000Z.  per  annum;  and  therefore,  under  the  circum- 
stances of  this  case,  it  is  altogether  impossible  that  judgment  should  be 
given  for  the  plaintiff.     For  the  jury  ought  to  have  found  that  the  goods 
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were  necessaries  suitable  to  the  estate  and  degree  of  the  husband,  or  that 
they  were  necessaries  generally. 

And,  after  considerable  discussion,  judgment  was  prayed  for  the  defend- 
ant in  the  King's  Bench,  and  given  accordingly.  Also  the  judges  who  pro- 
nounced in  favour  of  the  defendant,  resolved  in  their  argument — 

1.  That  when  wives  are  allowed  by  their  husbands  to  be  housekeepers, 
and  are  in  the  habit  of  purchasing  goods  for  the  household  without  ready 
money,  in  this  case  the  husband  is  liable,  and  to  this  purpose  is  14  Hen.  7, 
Fitz.  Dett.  IGO.  If  I  command  my  wife  to  purchase  goods,  and  she  pur- 
chase them,  I  shall  be  liable  for  them;  and  so  it  was  agreed,  21  Hen.  7, 
406 ;  and  so  is  the  constant  practice,  and  it  has  always  been  allowed ;  for 
in  this  case  the  wife  is  as  a  servant,  and  therefore  if  the  wife  is  in  the  habit 
of  buying  goods  for  ready  money,  and  the  husband  empowers  her  so  to  act, 
and  after  he  has  so  empowered  her  countermands  her  authority,  and  in  such 
a  case  the  wife  buys  goods  which  are  employed  for  the  service  of  the  house- 
hold, yet  shall  not  the  husband  be  liable  for  them.  For  it  is  not  the  em- 
ployment of  the  wife,  but  the  assent  of  the  husband,  which  is  the  founda- 
tion of  the  action;  and  this  appears  from  the  cases  above  cited,  and  froin 
Br.  Contract,  40. 

*2.  It  was  resolved,  that  if  any  one  deliver  goods  to  a  married  ^.-^_., 
woman,  whether  under  colour  of  contract  or  otherwise,  he  cannot  L  ~  J 
charge  the  husband  in  any  action  whatever  for  their  price ;  for  if  in  such 
case  the  husband  may  be  charged  for  all  the  goods  which  the  wife  took  in 
trover  and  conversion  (as  Twisden's,  Justice,  opinion  is,)  it  would  be  useless 
to  consider  h'ow  husbands  may  be  compelled  to  support  their  wives ;  for  in 
this  way  every  wife  may  be  her  own  carver,  to  take  and  to  dispose  of  as 
great  a  quantity  of  goods  as  she  thinks  proper.  But  our  books  are  not 
without  authorities  on  this  point,  as  appears  by  the  cases  of  the  Freres 
Moneurs,  11  H.  4,  31,  where  the  case  is  that  they  take  an  infant  and  put 
clothes  upon  him,  and  the  father  of  the  infant  gains  possession  of  him  again 
clad  in  their  habiliments,  and  it  was  then  held  that  the  father  should  have 
the  apparel  in  which  the  infant  was  clad ;  for  now,  by  putting  them  on  the 
back  of  the  infant,  the  property  was  in  him,  and  therefore  the  guardian  of 
the  friars  could  not  recover;  and  Hawk,  C.  J.,  said:  If  an  adulterer  take 
the  wife  of  another,  and  clothe  her  well  in  new  robes,  that  the  husband 
may  retake  the  wife  in  her  new  robes.  So  if  robes  be  put  on  an  image, 
the  property  is  in  the  church;  and  they  declared  also  that  the  law  was  that 
if  any  one  should  deliver  goods  to  an  infant  by  contract,  knowing  that  he 
was  an  infant,  the  infant  shall  not  be  liable  in  trover  and  conversion  for 
them.  For  in  this  way  all  the  infants  in  England  would  be  ruined ;  and 
they  remembered  that  it  was  doubted  whether  trover  and  conversion  would 
lie  against  a  bailiif,  as  in  11  Jac,  Mo.  Hep.  841,  where  it  was  resolved  in 
the  affirmative.  But  if  the  goods  be  delivered  to  the  wife,  not  knowing  that 
she  was  married,  or  to  the  infant,  not  knowing  that  he  was  an  infant,  it  shall 
be  otherwise. 

3.  It  was  resolved  by  some  of  the  justices  that  if  the  wife  will  not  co- 
habit with  her  husband,  but  during  the  time  of  her  voluntary  departure 
purchases  provisions  and  clothes  for  herself,  and  it  is  given  in  evidence  to 
the  jury  that  these  were  necessaries  suited  to  the  estate  and  degree  of  her 
husband,  yet  is  this  not  sufficient  evidence  to  warrant  a  finding  by  the  jury 
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ia  assumpsit  against  the  husband,  and  therefore  it  was  said,  and  not  denied, 
that  there  is  a  difference  for  this  purpose  between  wives  that  are  willing  to 
cohabit  with  their  husbands,  and  those  that  spontaneously  depart  from 
r*979l  **^^'^  ')  ^^^  ^^^^  appears  by  Magna  Charta,  -which  provides  that 
•-  J  wives  shall  have  their  quarantine  after  the  death  of  their  husbands, 
but  nevertheless  if  they  choose  to  depart  from  the  mansion  house  during 
any  part  of  the  said  forty  days,  they  shall  not  have  esioveria  de  commiini 
during  that  time;  and  a  case  between  "Waller  v.  Hanger,  12  Jac,  Banc. 
Ptcg.,  was  cited,  where  the  king  granted  to  the  citizens  of  London  to  be  free 
of  prisage;  and  J.  S.,  one  of  the  citizens,  who  was  owner  of  a  ship  fraught 
with  wine,  was  disfranchised  before  its  arrival,  J.  S.  shall  pay  prisage,  for 
he  was  discharged  solely  as  a  citizen,  and  therefore  being  disfranchised,  he 
loses  his  privilege.  So  it  was  said  that  the  law  presumes  that  the  husband 
will  furnish  necessaries  for  his  wife  so  long  as  she  is  a  member  of  his  family, 
and  that  he  undertakes  to  pay  for  such  necessaries.  But  when  the  wife 
voluntarily  abandons  and  relinquishes  her  f;imily,  by  this  conduct  she  ren- 
ders herself  incapable  of  enjoying  the  before-mentioned  privilege,  and  places 
without  the  pale  of  her  husband's  maintenance ;  and  therefore  it  shall 
not  be  presumed  that  the  husband  has  entered  into  such  an  assumpsit  in 
that  case. 


Tin  order  to  show  in  ivhat  manner  the  doctrine  established  hij  the  princi- 
pal case  of  Manby  v.  Scott  has  heen  followed  up  in  later  times,  the  modem 
cases  of  Montague  v.  Benedict,  ancl  Seaton  v.  Benedict,  lohich  are  perhaps 
the  cases  most  frequently  referred  to  on  this  subject,  are  here  inserted.'] 
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HILARY.— 5  &  6  GEO.  4,  K.  B. 

[reported  3  b.  &  c.  631.] 

In  assumpsit  for  goods  sold,  it  appeared  that  the  plaintiff,  a  jeweller,  in  the  course 
of  two  months,  delivered  articles  of  jewellery  to  the  wife  of  the  defendant, 
amounting  in  value  to  831.  It  appeared  that  the  defendant  was  a  certificated 
special  pleader,  and  lived  in  a  ready  furnished  house,  of  which  the  annual  rent 
was  20QI. ;  that  he  kept  no  man-servant;  that  his  wife's  fortune  upon  her  mar- 
riage was  less  than  4000/. ;  that  she  had,  at  the  time  of  her  marriage,  jewel- 
lery suitable  to  her  condition  ;  and  that  she  had  never  worn,  in  her  husband's 
presence,  any  articles  furnished  her  by  the  plaintiff.  It  appeared  also  that  the 
plaintiff",  when  he  went  to  the  defendant's  house  to  ask  for  payment,  always 
inquired  for  the  wife,  and  not  for  the  defendant:  Held,  that  the  goods  so  fur- 
nished were  not  necessaries,  and  that,  as  there  was  no  evidence  to  go  to  the 
jury  of  any  assent  of  the  husband  to  the  contract  made  by  his  wife,  the  action 
cpuld  not  be  maintained. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue.  At  the 
trial,  before  Abbott,  C.  J.,  at  the  Middlesex  sittings,  after  Trinity  Term, 
1824,  it  appeared  that  the  plaintiff  was  a  working  jeweller,  and  the  defend- 
ant a  special  pleader  in  considerable  practice.  The  plaintiff,  between  the 
20th  October  and  the  14th  of  December,  1823,  had  delivered  to  the  wife  of 
the  defendant,  at  his  house  in  G-uildford  street,  different  articles  of  jewel- 
lery, amounting  in  the  whole  to  the  sum  of  Sol.,  and  had  received  from  her 
on  account  34?.  These  things  were  usually  delivered  about  twelve  o'clock 
in  the  day,  and  plaintiff  never  saw  any  person  but  the  defendant's  wife. 
Upon  these  facts  being  proved,  the  defendant's  counsel  contended  r^.^-^-i 
that  the  plaintiff'  *ought  to  be  nonsuited,  because  there  was  no  evi-  L  "^  J 
dence  to  show  that  the  husband  had  any  knowledge  that  the  goods  had  beea 
delivered  to  his  wife,  and,  consequently,  no  evidence  of  his  assent  to  the 
purchase,  and  Metcalfe  v.  ShaWj^a)  Waithman  v.  Wakefield, (6)  Bentley  v. 
Griffin, (cj  were  cited.  The  Lord  Chief  Justice  thought  it  a  question  for  the 
jury,  whether  the  articles  had  been  supplied  with  the  assent  of  the  husband. 
The  defendant  proved  that  he  was  married  in  September,  1817,  and  that  the 
fortune  of  his  wife  was  less  than  4000/.,  and  that  she  received,  by  virtue  of 
her  marriage  settlement,  for  her  exclusive  use,  a  sum  of  60/.  annually  ;  that 
they  inhabited  a  ready-furnished  house  in  Gruildford-street,  at  the  rent  of 
200/.  a  year  ;  that  the  furniture  of  it  was  not  new  or  expensive,  some  of  it 
indeed  being  very  shabby ;  that  the  defendant  kept  no  maa-servant ;  that 

[a)  3  Campb.  2Q.  {b)  1  Cainpb.  120.  (c)  5  Taunt.  365. 
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his  wife,  before  October,  1<S'23,  had  jewellery  suitable  to  her  condition,  and 
that  she  had  never,  in  her  husband's  presence,  worn  any  of  the  articles  fur- 
nished by  the  plaintiff.  The  defendant  usually  left  his  house  and  went  to 
his  chambers  about  ten  o'clock  in  the  morning,  and  did  not  return  before 
five  in  the  evening.  When  the  plaintiff  or  his  servant  called  at  the  defend- 
ant's house,  they  always  asked  for  his  wife,  and  not  for  him ;  and  upon  one 
occasion,  when  the  clerk  called  in  March,  and  stated  to  the  female  servant 
who  opened  the  door,  that  he  called  for  the  purpose  of  getting  settled  a  bill 
for  jewellery  to  the  amount  of  80^.,  the  servant  expressed  her  surprise  that 
the  plaintiff  had  trusted  her  mistress  for  such  a  sum,  and  said  she  was  sure 
that  her  master  knew  nothing  of  it,  and  she  swore  that  the  clerk  replied, 
"  his  master  was  aware  of  that."  This,  however,  was  denied  by  the  clerk. 
The  Lord  Chief  Justice  told  the  jury,  that  a  husband  was  not  liable  for 
goods  supplied  to  his  wife,  unless  he  gave  her  an  express  or  implied  autho- 
rity to  purchase.  In  considering  the  question  of  authority,  the  estate  and 
degree  of  the  parties  was  a  fit  subject  for  consideration,  and  so  also  was  the 
nature  of  the  articles.  There  were  some  things  which  it  might  and  must 
always  be  presumed  the  wife  had  authority  to  buy,  such  as  provisions  for 
the  daily  use  of  the  family  over  which  she  presided ;  but  in  this  case  the 
articles  were  not  necessary  to  any  one ;  the  proof  was,  that  the  husband 
never  saw  them,  and  the  jury  were  to  say,  under  these  circumstances, 
».-)---]  ^whether  the  wife  of  the  defendant  had  any  authority  from  him  to 
L  "  J  make  a  contract  for  the  articles  in  question.  The  jury  found  for 
the  plaintiff  to  the  amount  of  his  bill.  A  rule  nisi  had  been  obtained  for 
a  nonsuit,  on  the  ground  that  there  was  no  evidence  to  be  left  to  the  jury  of 
the  husband's  assent  to  the  contract;  or  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

Piatt  showed  cause.  It  was  a  cjuestion  for  the  jury,  upon  the  evidence, 
whether  the  articles  provided  for  the  wife  of  the  defendant  were  necessaries 
suitable  to  the  degree  and  estate  of  the  husband.  The  latter  is  responsible 
in  respect  of  the  contracts  made  by  the  wife,  for  goods  suitable  to  that  con- 
dition which  he  suffers  her  to  hold  herself  out  to  the  world.  It  is  not  neces- 
sary to  show  an  express  assent  of  the  husband  to  the  contract,  or  that  the 
articles  provided  were  worn  in  his  presence.  If  they  were  conformable  to 
the  apparent  condition  of  the  husband,  his  assent  is  to  be  presumed.  Here 
there  was  abundant  evidence  to  go  to  the  jury,  that  the  things  provided  were 
necessaries  suitable  to  the  degree  of  the  husband,  for  it  appeared  that  he 
lived  in  a  ready-furnished  house,  the  rent  of  which  was  200^.  per  annum, 
and  that  his  wife  had  originally  a  fortune  of  4000?.,  and  if  they  were  neces- 
saries suitable  to  the  degree  of  the  husband,  then  cohabitation  was  evidence 
of  his  assent  to  the  contract  made  by  his  wife.  He  cited  Morton  v. 
Whithy  (f?) 

Scarlett  and  Gurney,  contra.  It  appeared  upon  the  trial  that  the  plain- 
tiff', in  the  course  of  two  months,  had  delivered  to  the  defendant's  wife 
articles  of  jewelry  amounting  to  83/.,  and  that  before  that  time  she  had 
articles  of  that  description  suitable  to  her  degree.  The  things  provided  by 
the  plaintiff,  therefore,  were  not  necessaries.  There  was  no  evidence  of  any 
assent  (express  or  implied)  of  the  husband,  to  the  purchase  made  by  the 

(t/)  Skinner,  348. 
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wife.  Cohabitation  is  only  prima  facie  evidence  of  such  assent,  and  here  it 
was  rebutted  by  the  evidence  given  on  the  part  of  the  defendant. 

Bayley,  J. — It  seems  to  me,  that  in  this  case  there  was  no  evidence  to  go 
to  a  jury  to  entitle  the  plaintiff  to  a  verdict.  I  take  the  rule  of  the  law  to 
be  this:  if  a  man,  without  any  justifiable  cause,  turns  away  his  wife,  he  is 
bound  by  any  contract  she  makes,  for  necessaries  suitable  to  her  degree  and 
estate.  If  the  husband  and  wife  live  together,  *and  the  husband  r^o-p-i 
will  not  supply  her  with  necessaries,  or  the  means  of  obtaining  them,  L  "  J 
then,  although  she  has  her  remedy  in  the  Ecclesiastical  Court,  yet  she  is 
still  at  liberty  to  pledge  the  credit  of  her  husband  for  what  is  strictly  neces- 
sary for  her  own  support.  But  whenever  the  husband  and  wife  are  living 
together,  and  he  provides  her  with  necessaries,  the  husband  is  not  bound  by 
contracts  of  the  wife,  except  where  there  is  reasonable  evidence  to  show, 
that  the  wife  has  made  the  contract  wnth  his  assent :  Etherington  v.  Parott.  [c^ 
Cohabitation  is  presumptive  evidence  of  the  assent  of  the  husband,  but  it 
may  be  rebutted  by  contrary  evidence;  and  when  such  assent  is  proved,  the 
wife  is  the  agent  of  the  husband  duly  authorised.  Then  the  question  is, 
was  there  any  evidence  in  this  case  to  warrant  my  Lord  Chief  Justice  in 
submitting,  as  a  question  for  the  consideration  of  the  jury,  whether  the  wife 
had  the  authority  of  the  husband  to  make  this  purchase  ?  It  appears,  that 
the  wife  had  originally  a  fortune  under  4000?. ;  that  would  yield  an  income 
less  than  200?.  per  annum.  There  was  no  evidence  on  the  part  of  the  plain- 
tiff to  show  that  she  had  a  fortune  even  to  that  extent ;  that  fact  appeared 
afterwards  upon  the  defendant's  evidence.  Then  is  it  to  be  presumed,  that 
a  husband  working  hard  for  the  maintenance  of  himself  and  family,  keeping 
no  man-servant,  and  living  in  a  house  badly  furnished,  would  authorise  his 
wife  to  lay  out,  in  the  course  of  six  weeks,  half  of  her  yearly  income  in 
trinkets?  If  the  tradesman  in  this  case  had  exercised  a  sound  judgment, 
he  must  have  perceived  that  this  money  would  have  been  much  better  laid 
out  in  furniture  for  the  house,  than  in  decking  the  plaintiff's  wife  with  use- 
less ornaments,  which  would  so  ill  correspond  with  the  furniture  in  the 
house.  I  think,  at  all  events,  there  was  gross  negligence  on  the  part  of  the 
plaintiff,  if  he  ever  intended  to  make  the  husband  responsible.  If  a  trades- 
man is  about  to  trust  a  married  woman  for  what  are  not  necessaries,  and  to 
an  extent  beyond  what  her  station  in  life  requires,  he  ought,  in  common 
prudence,  to  inquire  of  the  husband  if  she  has  his  consent  for  the  order  she 
is  giving;  and  if  he  had  so  inquired  in  this  case,  it  is  not  improbable  that 
the  husband  might  have  told  him  not  to  trust  her.  But  no  such  inquiry 
was  made;  on  the  contrary,  the  plaintiff  always  inquired  for  the  wife,  and 
that  is  *strong  evidence  to  shew  that  she  was  the  person  trusted,  (-^977-1 
and  not  the  husband.  On  the  whole,  I  think  that  the  plaintiff  did  L  J 
not  make  out,  by  reasonable  evidence,' that  the  wife  had  any  authority  to 
make  the  purchase  in  question, 

Holroyd,  J. — I  think  the  plaintiff  ought  to  have  been  nonsuited.  If  the 
plaintiff  had  made  a  claim  in  respect  of  necessaries  provided  for  the  defend- 
ant's wife,  the  case  would  have  stood  upon  a  very  different  ground ;  but  I 
think  upon  the  evidence,  it  appeared  that  the  things  provided  were  not 
necessaries.     They  consisted  of  articles  of  jewellery,  and  the  wife  had,  upon 

(6)  Ld.  Raym.  1006. 
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her  marriage,  been  supplied  with  a  sufficiency  of  such  things,  considering 
her  situation  in  life.  Undoubtedly  the  husband  is  liable  for  necessaries 
provided  for  his  wife,  where  he  neglects  to  provide  them  himself.  If,  how- 
ever, there  be  no  necessity  for  the  articles  provided,  the  tradesman  will  not 
be  entitled  to  recover  their  value,  unless  he  can  show  an  express  or  implied 
assent  of  the  husband  to  the  contract  made  by  the  wife.  Where  a  trades- 
man takes  no  pains  to  ascertain  whether  the  necessity  exists  or  not,  he  sup- 
plies the  articles  at  his  own  peril;  and  if  it  turn  out  that  the  necessity  does 
not  exist,  the  husband  is  not  responsible  for  what  may  be  furnished  to  his 
wife  without  his  knowledge.  Where  a  tradesman  provides  articles  for  a 
person  whom  he  knows  to  be  a  married  woman,  it  is  his  duty,  if  he  wishes 
to  make  the  husband  responsible,  to  inquire  if  she  has  her  husband's  autho- 
rity or  not  5  for  where  he  chooses  to  trust  her,  in  the  expectation  that  she 
will  pay,  he  must  take  the  consequence  if  she  does  not.  If  it  turn  out  that 
she  did  act  under  the  authority  of  her  husband,  when  she  gave  the  orders, 
he  will  be  liable,  but  otherwise  he  will  not.  If  we  were  to  hold  that  he 
would,  no  man  in  any  case  would  be  safe,  if  the  wife  chose  to  say  that  she 
had  the  authority  of  her  husband.  I  think  that  the  burden  of  the  proof  of 
the  assent  of  the  husband  lies  on  the  party  who  provided  the  goods,  and 
who  acted  upon  the  supposed  authority.  In  this  case,  it  appears  to  me  that 
the  proof  was  to  the  contrary,  and  that  it  negatived  all  presumption  of  assent 
on  the  part  of  the  husband.  I  think,  therefore,  that  the  plaintiff  did  not 
make  out  a  case  to  entitle  him  to  recover. 

Liitlcdale,  J. — I  agree  in  thinking  that  a  nonsuit  must  be  entered.  The 
r*9'-Q"i  ^^isband  is  not  liable  in  respect  of  a  ^contract  made  by  his  wife 
L  -^  without  his  assent  to  it,  and  a  party  seeking  to  charge  him  in 
respect  of  such  a  contract,  is  bound  either  to  prove  an  express  assent  on  his 
part,  or  circumstances  from  which  such  assent  is  to  be  implied.  Then,  was 
there  an  express  assent  in  this  case  ?  So  far  from  that,  it  appears  that  no 
application  was  made  to  the  defendant  for  several  months  after  the  articles 
had  been  delivered ;  but  the  plaintiff  always  called  when  he  knew  the  de- 
fendant was  from  home,  and  always  asked  for  the  wife.  There  was,  there- 
fore, no  express  assent  of  the  husband.  Then,  can  we  say  that  there  was 
any  implied  assent  ?  There  are  many  cases  in  which  the  assent  of  the  hus- 
band may  be  presumed.  In  Gomyn's  Digest,  tit.  Baron  and  Feme,  (Q.)  it 
is  laid  down,  that  if  the  wife  trades  in  goods,  and  buys  for  her  trade  when 
she  cohabits  with  her  husband,  his  assent  is  to  be  presumed;  and  if  a  wife 
buy  necessary  apparel  for  herself,  the  assent  of  the  husband  shall  generally 
be  intended.  But  here  the  apparel  provided  consists  of  articles  of  ornament 
of  considerable  value.  It  does  not  appear,  considering  the  defendant's  occupa- 
tion, and  his  wife's  fortune,  that  articles  of  jewellery  to  that  amount  can  be 
considered  as  necessary  apparel,  and  one  reason  is,  because  the  wife  had 
articles  of  that  description  provided  for  her  when  she  married,  and  there  is 
no  evidence  to  shew  that  the  husband  ever  saw  the  wife  wearing  these 
articles,  and  if  he  did  not,  then  there  is  nothing  to  shew  any  implied 
assent. 

Ahhotf,  C.  J. — I  entirely  agree  with  the  opinion  which  has  been  deli- 
vered by  my  learned  brothers,  and  I  think  the  rule  for  a  nonsuit  ought  to 
be  made  absolute.  If  this  decision  should  have  the  effect  of  introducing 
somewhat  more  caution  into  the  conduct  of  those  who  are  to  obtain  their 
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living  by  selling  their  goods  and  wares,  it  will  be  most  beneficial.  It  will 
occasionally  be  beneficial  to  infants,  to  fathers,  to  husbands,  and  to  friends. 
It  will  also  be  beneficial  to  those  who  have  goods  to  sell ;  for  the  experience 
we  have  in  courts  of  justice  leads  us  to  know  that  persons  who  trade  with- 
out due  caution  often  find  their  hopes  deceived  :  they  find  in  the  result  that 
they  have  parted  with  goods  for  which  they  never  can  obtain  the  money. 
The  rule  must  be  made  absolute. 

Rule  absolute  for  a  nonsuit. 


*SEATON   V.   BENEDICT.  [*279] 


TRINITY.— 9  GEO.  4.    C.  P. 


[reported  5  BINGH.  28.] 


A  husband  who  supplies  liis  wife  with  necessaries  in  her  degree,  is  not  liable 
for  debts  contracted  by  her  without  his  previous  authority  or  subsequent  sanc- 
tion. 


Assumpsit  for  goods  sold  and  delivered.  The  defendant  pleaded  the 
general  issue,  except  as  to  101.,  which  he  tendered  and  paid  into  court. 

By  a  bill  of  particulars,  it  appears  that  the  plaintifi''s  demand  amounted 
to  28/.  5s.  Qd.  for  kid  gloves,  ribands,  muslins,  laces,  silks,  and  silk  stock- 
ings, thirteen  pair  of  which,  of  a  very  expensive  description,  were  charged 
for,  as  being  delivered  on  one  day. 

At  the  trial  before  Burrough,  J.,  Middlesex  sittings  after  Hilary  terra 
last,  it  appeared  that  the  defendant,  a  gentleman  in  the  profession  of  the 
law,  was,  at  the  time,  when  the  plaintifi"  furnished  the  goods,  living  with  his 
wife  at  Twickenham,  and  had  supplied  her  wardrobe  well  with  all  necessary 
articles;  that  the  plaintifi",  a  tradesman  at  Richmond,  had,  without  the 
defendant's  knowledge,  furnished  the  defendant's  wife  with  the  articles  for 
which  this  action  was  brought,  the  greater  part  of  which  were  delivered  to 
her  in  the  plaintifl"'s  shop,  and  the  remainder  into  her  own  hand  at  the 
defendant's  door. 

It  did  not  appear  that  the  defendant  had  seen  her  wear  any  of  them, 
except,  perhaps,  the  gloves,  and  some  of  the  silk  stockings,  the  price  of 
which  did  not  amount  to  10/. 

On  behalf  of  the  defendant  it  was  contended,  that  these  articles  were  not 
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iiocessaiy  for  the  wife  of  a  person  in  bis  degree ;  that  no  actual  authority 
for  them  had  been  proved  :  and  that  an  authority  could  not  be  implied  for 
the  purchase  of  any  thing  but  necessaries. 

r*''801  *The  learned  judge  told  the  jury  that  he  should  have  been  of 
L  ^  J  this  opinion,  but  for  the  plea  of  tender;  that  plea  admitted  that  the 
wife  had  authority  to  purchase  some  of  the  articles ;  and  as  it  was  not  stat- 
ed in  respect  of  which  of  them  the  tender  had  been  made,  it  must  be  taken 
to  apply  to  all,  admitting  the  authority  to  purchase  them  all,  and  contesting 
only  the  price  at  which  they  were  charged. 

A  verdict,  therefore,  was  taken  for  the  plaintiff  for  18Z.  5s.  Qd.,  with 
leave  for  the  defendant  to  move  to  set  it  aside,  if  the  learned  judge  should 
be  thought  to  have  given  an  effect  to  the  tender  which  it  ought  not  to  have. 

Wilde,  Serjt.,  accordingly  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  that  the  goods  furnished  were  not  necessaries,  and  that  no  authority 
could  be  implied  from  the  tender  except  an  authority  to  purchase  goods  to 
the  extent  of  10^. 

Tad(7i/,  Serjt.,  shewed  cause.  The  finding  of  the  jury  decides  that  the 
articles  in  question  were  necessaries  in  the  defendant's  station;  and  his  au- 
thority for  the  purchase  of  them  must  be  implied  from  the  tender.  The 
tender  admits  the  existence  and  validity  of  the  contract  made  by  the  wife ; 
and  as  it  does  not  distinguish  any  particular  articles  in  respect  of  which  the 
money  has  been  paid  into  court,  it  must  be  taken  that  the  only  matter  in 
dispute  is  the  amount  of  the  price.  In  Bennett  v.  Francis, (a)  where  a  de- 
fendant who  had  possessed  himself  of  goods  belonging  to  the  plaintiff,  and 
had  sold  part  and  kept  the  residue  in  specie,  paid  money  into  court  gene- 
rally upon  a  declaration  containing  a  count  for  goods  sold  and  delivered,  it 
was  held,  he  admitted  the  transaction  to  have  been  converted  into  a  con- 
tract. In  3Iontague  v.  Benedict,(6)  where  the  husband  was  held  not  liable, 
the  articles  were  not  necessaries ;  and  in  Holt  v.  Brien,(c)  and  Bartley  v. 
GrriflGn,(c/)  the  credit  was  given  to  the  wife.  If  ,this  were  the  case  of  any 
other  agent,  as  of  a  servant,  no  doubt  could  be  raised,  after  the  tender,  of 
the  validity  of  the  contract. 

Wilde. — The  tender  does  not  admit  a  contract  beyond  the  amount  of  the 
sum  paid  into  court;  Cox  v.  Parry  ;(e)  nor  that  the  goods  sold  were  the 
property  of  the  plaintiff;  Blackburne  v.  Schoales;(/)  and  will  not  render 
the  defendant  liable  if  he  would  not  be  so  upon  the  facts  of  the  case ;  as  to 
r*''>8n  '"'^"^■^^j  the  wife  must  have  an  authority  like  any  other  *ageut.  If 
L  "  -^  she  be  not  supplied  with  necessaries  by  her  husband,  there  is  an 
implied  authority  to  contract  for  them;  but  if  she  be  adequately  supplied, 
an  express  authority  must  be  shewn.  The  principle  has  been  clearly  laid 
down  in  Montague  v.  Benedict.  Holroyd,  J.,  says,  "  The  husband  is  liable 
for  necessaries  provided  for  his  wife,  where  he  neglects  to  provide  them 
himself.  If,  however,  there  be  no  necessity  for  the  articles  provided,  the 
tradesman  will  not  be  entitled  to  recover  their  value,  unless  he  can  shew  an 
expressed  or  implied  assent  of  the  husband  to  the  contract  made  by  the 
wife."  And  in  Etherington  v.  Parrott(^)  it  was  holden  that  the  husband 
was  not  liable  where  his  v/ife  took  up  goods  and  pawned  them. 

(a)  2  B.  »!t  P.  550.  (b)  3  B.  &  C.  631 ;  ante,  274. 

(c)  4  B.  &  A.  252.  (fi)  5  Taunt.  356. 

(e)  1  T.  R.  464.  (/)  2  Camp.  341.  ig)  1  Salk.  118. 
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Best,  C.  J. — I  think  there  ought  to  be  a  new  trial  in  this  case.  The 
learned  judge  left  the  point  correctly  to  the  jury,  but  gave  too  much  effect 
to  the  payment  of  money  into  court.  Independently  of  that,  the  defendant, 
in  point  of  law,  was  entitled  to  a  verdict.  A  husband  is  only  liable  for 
debts  contracted  by  his  wife  on  the  assumption  that  she  acts  as  his  agent. 
If  he  omits  to  furnish  her  with  necessaries,  he  makes  her  impliedly  his  agent 
to  purchase  them.  If  he  supplies  her  properly,  she  is  not  his  agent  for  the 
purchase  of  an  article,  unless  he  see  her  wear  it  without  disapprobation.  In 
the  present  case  the  husband  furnished  his  wife  with  all  necessary  apparel, 
and  he  was  ignorant  that  she  dealt  with  the  plaintiff.  No  article  was  deli- 
vered in  his  presence,  nor  was  there  distinct  proof  that  any  had  been  worn. 
If,  therefore,  money  had  not  been  paid  into  court,  the  defendant  was  clearly 
entitled  to  a  verdict.  What,  then,  is  the  effect  of  that  payment  ?  If  the 
money  bad  been  paid  in  on  the  first  items  of  the  bill,  an  authority  to  contract 
at  the  date  of  these  items  would  have  been  acknowledged — an  authority 
which  could  not  afterwards  have  been  retracted  but  by  express  notice.  But 
there  is  no  evidence  to  shew  that  the  money  was  not  paid  in  on  the  last 
items ;  and  if  so,  there  was  no  agency  for  the  first.  The  payment  into  court, 
therefore,  recognizes  no  agency  beyond  the  amount  of  10/.  And,  if  so, 
there  is  no  pretence  for  supporting  this  verdict.  It  may  be  hard  on  a  fash- 
ionable milliner  that  she  is  precluded  from  supplying  a  lady  without  pre- 
vious inquiry  into  her  authority.  The  court,  however,  cannot  enter  into 
these  little  delicacies,  but  *must  lay  down  a  rule  that  shall  protect  _^„^-, 
the  husband  from  the  extravagance  of  his  wife.  L  *"  "J 

Gasehe,  J.[Ji^ — It  is  difficult  to  lay  down  an  abstract  rule  with  respect  to 
the  liability  of  the  husband;  but  on  the  subject  of  the  payment  of  money 
into  court,  I  entertain  no  doubt.  Payment  into  court,  generally  in  assump- 
sit, admits  nothing  beyond  the  amount  of  the  sum  paid  in.  Where,  indeed, 
there  is  a  special  contract,  the  payment  into  court  admits  that  contract ;  but 
where,  as  in  the  common  indchitatus  assum2)sit,  the  demand  is  made  up  of 
several  distinct  items,  the  payment  admits  no  more  than  that  the  sum  paid 
in  is  due. 

In  Cox  V.  Barry,  Blackburne  v.  Schoales,  and  Bennett  v.  Francis,  the 
claim  arose  on  a  single  transaction. 

On  these  grounds  it  seems  to  me  that  too  much  weight  was  attached  to 
the  circumstance  of  the  payment  into  court.  The  jury  were  probably  em- 
barrassed by  it,  and  the  verdict  ought  not  to  stand. 

Hule  absolute. 


Parts  of  the  celebrated  case  of  Man-  great  length  in  Mr.  Bannister's  edition 

by  v.  vScott  are  to  be  found   reported  by  of  Sir  O.   Bridgman's  judgments,  from 

various   different  autliors.     The   argu-  the    Hargrave   MSS. ;    that   of  Mr.  J. 

ment  of  Sir  O,  Bridgman  is  given  at  Hyde  is  to  be  found  in  1  Mo.  124;  that 

(A)  Park,  J.,  was  at  the  Old  Bailey,  and  Burrough,  J.,  gave  no  opinion. 
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of  Hale,  C.  B.,  in  Bacon's  Abridgment, 
tit.  Baron  and  Feme.  The  case  is  no- 
ticed in  Keble,  69,  80, 87, 206,  337,361, 
3S3,  429,  441,  482;  1  IVlod.  124;  1 
Vent.  24,  42;  2  Vent.  155.  The  report 
of  Levinz,  coupled  witli  that  of  Siderfin, 
contains,  however,  the  substance  of  all 
the  arguments  on  either  side.  For  the 
version  above  given  of  the  report  by 
Siderfin,  of  the  elaborate  discussion  in 
the  Ex-chequer  Chamber,  the  author  of 
this  note  is  obliged  to  the  kindness  of 
the  learned  gentleman  whose  name  ap- 
pears prefi.ved  to  it,  and  who  has,  in 
furnishing  it,  conferred  upon  him.  an 
obligation,  the  extent  of  which  it  would 
be  difficult  for  any  one,  who  has  not  ex- 
ecuted a  similar  translation,  to  appre- 
ciate. It  was  the  want  of  such  a  trans- 
lation that  prevented  the  insertion  of 
this  case  in  the  first  volume.  A  better 
specimen  it  would  be  difficult  to  find,  of 
that  laborious  process  of  investigation 
to  which  important  questions  of  law 
were  anciently  submitted. 

The  principle  affirmed  in  Manby  v. 
Scott,  and  followed  up  by  the  late  au- 
thorities, is  to  be  found  as  far  back  as 
Fitzherbert : — "  A  man  shall  be  charged 
in  debt  for  the  contract  of  his  bailiff  or 
servant,  where  he  giveth  authority  to 
his  bailiff  or  servant  to  buy  and  sell  for 
him  ;  and  so  for  the  contract  of  his 
wife,  if  he  giveth  aulhorily  to  his  wife, 
otherwise  not.""  F.  N.  B.  120  G.  The 
principle  thus  late  down  by  Fitzherbert, 
and  acted  on,  as  has  been  seen,  by  the 
majority  of  the  judges  in  Manby  v. 
Scott,  viz.,  that  a  wife's  power,  where 
it  exists,  to  bind  her  husband,  is  as  his 
agent,  by  virtue  of  an  express  or  an 
implied  authority  derived  from  him,  has 
never  since  been  shaken.  Consequently, 
wherever  it  is  sought  to  charge  a  hus- 
band on  his  wife's  contract,  made  durino- 
the  coverture,  the  only  question  is,  as 
where  it  is  sought  to  charge  him  with 
the  contract  of  any  other  agent — had 
the  wife,  in  the  one  case — or  the  ao-ent 
in  the  other — authority,  either  express 
or  implied,  to  make  such  a  contract? 
r*2831  *^^'^''^  ^"  express  authority  is 
'•  'J  set  up,  there  can,  of  course,  be 
no  difficulty,  excepting  as  to  its  con- 
struction, and  the  credibility  of  the  wit- 
nesses who  undertake  to  prove  it. 
Where  an  implied  authority  is  relied 
on,  it  is  proved,  as  we  see  daily,  by  the 
previous  conduct  of  the  parties;  thus,  if 
•one  man  allows  another  to  accept  bills 
for  him,  and  lakes  them  up  when  due, 


he  will  be  bound  by  an  acceptance  in 
his  name,  given  by  the  same  person, 
even  contrary  to  his  wish,  until  he  has 
given  the  public  due  notice  that  he  has 
revoked  his  authority.  In  such  cases 
the  implication  of  authority  arises  out 
of  the  previous  acts  of  the  parties;  and 
such  an  implied  authority  to  bind  him, 
the  acts  of  the  husband  may  confer  upon 
the  wife,  as  well  as  upon  any  other  per- 
son. M'George  v.  Egan,  5  Bing.  N.  C. 
196.  [Clifford  v.  Burton,  1  Bing.  199; 
Izod  V.  Lamb,  1  C.  &  J,  35;  Attorney- 
General  v.  Riddell,  2  C.  &  J.  493;  Doe 
d.  Leicester  v.  Biggs,  1  Taunt.  367 ; 
and  as  it  arises  out  of  the  husband's  con- 
duct, so  its  extent  is,  as  in  other  cases, 
measured  thereby.  Meredith  v.  Foot- 
ner,  11  M.  &.  W.  202.]  But  there  is 
another  species  of  implied  authority  with 
which  the  wife  is  invested,  and  with 
which  no  other  agent  of  the  husband 
can  be,  since  it  arises  out  of  the  relation 
in  which  the  husband  and  wife  stand  to 
one  another;  and  to  this  it  is  that  the 
cases  in  the  text,  and  the  observations 
in  this  note,  are  confined. 

The  cases  on  this  subject  are  divisible 
into  two  classes. 

1.  Where  the  contract  made  hy  the 
wife  was  made  while  living  with  her 
husband. 

2.  Where  the  contract  made  by  the 
wife  was  made  while  living  away  from 
her  husband. 

The  principle  which  governs  cases 
ranging  themselves  under  the  former 
class  is,  that,  during  cohabitation,  there 
is  a  presumption  arising  from  the  very 
circumstances  of  the  cohabitation,  of  the 
husband''s  assent  to  contracts  made  by 
the  loife  for  necessaries  suitable  to  his 
degree  and  estate.  This  was  laid  down 
by  Lord  Holt,  in  Etherington  v.  Parrott, 
Salk.  118;  Lord  Raym.  1006;  see  Clif- 
ford V.  Laton,  3  C.  &  P.  15 ;  M.  &  M. 
101 ;  and  see  on  the  question  what  are 
articles  suitable,  &c.,  Hunt  v.  De  Bla- 
quiere,  5  Bing.  550 ;  Einett  v.  Norton, 
8  C.  &  P.  506 ;  and  so  far  is  this  pre- 
sumption carried,  that  if  a  man  allow  a 
woman  to  live  with  him,  and  pass  for  his 
wife,  he  will  be  liable  for  necessaries 
furnished  to  her,  even  by  one  who  was 
aware  of  the  real  nature  of  the  cohabita- 
tion. Watson  V.  Thrclkeld,  2  Esp.  637  : 
see  Blades  v.  Free,  9  B.  &  C.  167 ;  Robin- 
son V.  Nahon,  1  Camp.  245;  and  see  Mace 
v.  Cammel,  Lofll;.  782 ;  Edwards  v.  Fare- 
brother,  2  M.  &  P.  293 ;  3  C.  &  P.  521 ; 
[and  such  liability  will  continue  even  af- 
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ter  the  cohabitation  has  ceased,  unless  tiie 
parties  supplying  goods  have  been  in- 
formed of  the  separation.  Ryan  v.  Sams, 

12  Q.  B.  460:  see  Munro  v.  De  Che- 
mant,  4  Camp.  215.]  It  has  been  also 
laid  down  for  the  same  reason — that, 
namely,  of  preventing  deceptions — that 
though,  ordinarily  speaking,  the  pre- 
sumption of  law  only  extends  so  far  as 
to  ratify  the  wife's  contract  for  articles 
suitable  to  her  husband's  estate  and  de- 
gree ;  still,  if  he  knowingly  permit  her 
to  assume  an  appearance  beyond  that 
estate  and  degree,  he  will  be  liable  for 
articles  supplied  to  her,  if  suitable  to  a 
person  entitled  to  keep  up  such  appear- 
ance. Waithman  v.  VVakefield,  1  Camp. 
120.  So  that  Lord  Holt's  rule  wiight 
perhaps  be  better  expressed  by  saying, 
that  the  presumption  is,  that  a  woman 
living  with  a  man,  and  represented  by 
him  as  his  wife,  has  authority  to  bind 
him  by  her  contracts  for  articles  suitable 
to  that  station  which  he  permits  her  to 
assume. 

Here,  however,  the  rule  ends;  for  the 
presumption  arising  out  of  cohabitation 
does  not  extend  so  far  as  to  render  the 
husband  liable  for  articles  not  suitable 
to  his  estate  and  degree,  or  to  the  station 
which  he  permits  his  wife  to  assume. 
Montague  v.  Benedict,  ante,  S.  C.  1  C. 
&  P.  356,  502 ;  Metcalfe  v.  Shaw,  3 
Camp.  22;  [and  although  the  extrava- 
gant nature  of  the  wife's  order  may  not 
alone  be  sufficient  to  repel  the  presump- 
tion of  her  agency,  yet  it  is  properly  left 
to  the  jury  as  evidence  to  negative  the 
husband's  authority.  Lane  v.  Ironmonger, 

13  M.  &  W.  368 ;  see  also  Spreadbury 
V.  Chapman,  8  C.  &  P.  371 ;  and  Atkins 
V.  Curwood,  7  C.  &  P.  760:]  and,  even 
where  the  articles  supplied  are  suitable 
to  the  wife's  condition  in  life,  still  the 
presumption  which  arises  that  the  hus- 
band authorized  her  to  contract  for  them, 
is  a  presumption  liable  to  be  rebutted; 
this  was  decided  in  Manby  v.  Scott.  The 
same  point  was  also  laid  down  by  Lord 
Holt  in  Etherington  v.  Parrott,  ubi  supra. 
In  that  case,  in  an  action  against  the 
husband  for  the  price  of  goods  supplied 
to  his  wife,  the  evidence  was,  that  she 
bought  the  goods  to  make  clothes,  and 
that  they  cohabited.  For  the  defence, 
it  was  proved  that  she  was  not  in  want 
of  clothes  when  she  purchased  these ; 
and  that  the  defendant,  liie  last  time  he 
paid  the  plaintiff,  roamed  the  plaintiff ''s 
servant  not  to  trust  her  any  more,  and 
to  give  his  masternoticeofit.    Lord  Holt 


said,  "  While  they  cohabit,  the  husband 
shall  answer  all  contracts  of  hers  for  ne- 
cessaries, for  his  assent  shall  be  pre- 
sumed to  all  necessary  contracts  upon 
account  of  the  cohabiting,  unless  the 
contrary  appear :  but,  if  the  contrary  ap- 
pear, as  by  the  warning  in  this  case, 
there  is  no  *room  for  such  a  pre-  rjic.ia^-i 
sumption."  See  1  Bac.  Abr.  296  ;  L  ^'^*-l 
Seaton  v.  Benedict,  ubi  supra;  Holt  v. 
Brien,  4  B.  &.  A.  252,  where  it  was  held 
that  if  a  husband,  not  separated  from 
his  loife,  make  her  an  allowance  for  ne- 
cessaries during  his  temporary  absence, 
and  a  tradesman,  knoioing  this,  supply 
her  with  goods,  the  husband  is  not  liable. 
A  fortiori,  where  the  tradesman,  although 
he  knew  the  wife  to  be  a  married  wo- 
man, elected  to  give  credit  to  her,  not  to 
her  husband,  the  latter  is  not  liable  to 
him.  Beiitley  v.  Griffin,  5  Taunt.  356. 
The  next  class  of  cases  is  that  in  which 
the  loife,  at  the  time  of  making  the  con- 
tract, is  living  apart  from  the  husband. 
We  have  just  seen  that,  during  the  co- 
habitation, the  presumption  is,  until  the 
contrary  be  shown,  that  Bhe  has  autho- 
rity to  contract  for  necessaries.  But  in 
the  class  of  cases  we  are  now  consider- 
ing, the  presumption  is  the  other  way  ; 
and  it  lies  on  the  creditor  to  show  that 
she  is  living  apart  from  the  husband  un- 
der such  circumstances  as  give  her  an 
implied  authority  to  bind  him.  And  this 
is  just;  for,  when  a  tradesman  sees  two 
persons  living  together  as  man  and  wife, 
he  naturally  infers  that  there  is  that  de- 
gree of  confidence  and  affection  subsist- 
ing between  them,  which  would  induce 
the  one  not  to  contract  without  autho- 
rity, and  the  other  to  confer  such  autho- 
rity for  necessary  purposes.  But  when  a 
tradesman  finds  a  woman  living  alone, 
the  presumption  is  quite  the  other  way  ; 
and  he  must  naturally  suppose  that  she 
is  either  a  ferne  sole,  or,  if  he  know  her 
to  be  married,  that  she  is  not  on  such 
terms  of  confidence  and  affection  with 
her  husband  as  could  induce  him  to  in- 
trust her  with  authority  to  bind  him  by 
her  contracts;  and,  therefore,  in  Main- 
waring  v.  Leslie,  M.  &  M.  18,  where 
goods,  the  price  of  which  was  sued  for, 
were  ordered  by,  and  delivered  to,  the 
defendant's  wife,  but  she  was  living  se- 
parate from  her  husband,  and  no  evidence 
was  given  of  the  circumstances  or  cause 
of  the  separation,  the  Lord  Chief  Justice 
Abbott  nonsuited  the  plaintiff,  saying, 
"The  plaintiff  must  be  called:  where 
the  wife  is  not  living  loith  the  husband, 
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there  is  no  prcputiiption  tliat  slic  has 
authority  to  bind  him,  oven  for  necessa- 
ries suitable  to  her  degree  in  life;  it  is 
for  the  flainliff  to  shew  that,  under  the 
circumstances  of  the  separation,  or  from 
the  conduct  of  the  husband,  she  had  such 
authority.'"  [See  Edwards  v.  Yowells, 
5  M.  &  G.  624]. 

From  the  rule  thus  laid  down  by  Lord 
Tenterden,  it  will  be  seen  that,  as  the 
presumption  in  favour  of  the  husband's 
liubilily,  arising  from  cohabitation,  is 
liable  to  be  rebutted,  so  also  is  the  pre- 
sumption against  his  liability,  arising 
from  the  absence  of  cohabitation.  It  re- 
mains, therefore,  to  inquire  in  wliat 
cases  the  husband  will  be  liable  on  the 
wife's  contracts  for  articles  suitable  to 
her  degree  in  life,  though  she  be  not 
cohabiting  with  him. 

On  tiiis  subject  the  rule  was  very 
clearly  laid  down  by  Lord  Mansfield,  in 
Ozard  v.  Darnford,  S.  N.  P.  269,  viz., 
that  "where  husband  and  wife  live  se- 
parate, the  person  who  gives  credit  to 
the  wife  is  to  be  considered  as  standing 
in  her  place,  inasmuch  as  the  iiusband 
is  bound  to  maintain  her,  and  the  spiri- 
tual court  will  compel  him  to  grant  her 
an  adequate  alimony.  But  if  she  elope 
from  her  husband,  and  live  in  adultery, 
or  if,  upon  separation,  the  husband 
agrees  to  make  her  a  sufficient  allow- 
ance, and  pays  it,  in  either  of  those 
cases  the  husbiind  is  not  liable,  because, 
in  the  former  case,  she  forfeits  all  title 
to  alimony,  and  in  the  latter,  has  no 
further  demands  on  her  husband.  And 
as,  in  all  cases,  tlie  creditor  is  to  be  con- 
sidered as  stiinding  in  the  wife's  place, 
it  imports  him,  when  the  wife  lives 
apart  from  her  husband,  to  make  strict 
inquiry  as  to  the  terms  of  separation  ; 
for  in  such  cases  he  must  trust  her  at 
his  peril."  In  that  case  the  defendant 
and  his  wife  had  separated,  and  the  de- 
fendant had  agreed  to  make  her  an  al- 
lowance, but  had  not  paid  it :  there  was, 
therefore,  a  verdict  against  him.  The 
allowance,  within  the  above  rule,  must 
be  sufficient  according  to  the  wife's 
degree;  and  its  sufficiency  is  a  question 
proper  for  the  consideration  of  the  jury. 
Hodgkinson  v.  Fletcher,  4  Camp.  70; 
Liddlow  V.  VVilmot,  2  Stark.  80;  Emelt 
V.  ^orton,  8  C.  &  P.  ,506.  It  must  also, 
as  we  have  seen,  be  paid  ;  and  if  unpaid, 
the  wife,  although  the  maintenance  be 
secured  by  deed,  is  not  put  to  her  reme- 
dy on  that,  but  may  bind  the  husband 
by  contracting.     Nurse  v.  Craig,  2  N. 


149.  Nor  is  his  liability  *de-  r^oor-i 
stroyed  by  a  decree  for  alimony,  ^  '  -' 
unless  the  alimony  be  duly  paid.  Hunt 
V.  De  Blaquiere,  .5  Bing.  5-50. 

From  the  above  it  will  appear,  that  if 
the  husband  and  wife  separate  by  mutual 
consent,  the  wife  has  an  implied  autho- 
rity to  bind  the  husband  for  articles 
suitable  to  her  degree,  unless  she  have 
an  adequate  allowance,  and  unless  that 
allowance  be  duly  paid  to  her.  But  this 
implied  authority  exists  only  in  cases  of 
such  mutual  consent  to  live  apart;  for 
where  a  wife,  in  pursuance  of  invalid 
articles  of  separation,  quitted  her  hus- 
band's house  against  his  will,  and  lived 
apart,  he  being  an.vious  to  receive  her 
into«his  house,  and  provide  for  her,  the 
court  was  of  opinion  that  he  was  not 
liable  to  her  tradesman  even  for  neces- 
saries; and  seemed  to  think  that  he 
would  not  have  been  so,  even  had  the 
articles  been  valid  ones.  Hindley  v. 
Marquis  of  VVestmeath,  6  B.  &  C.  200: 
see  also  Horwood  v.  HefTer,  3  Taunt. 
421;  see  vide  Houliston  v.  Smyth,  3 
Bing.  127;  Emery  v.  Emery,  1  Y.  &  J. 
501.  [Holden  v.  Cooper,  2  Car.  &  Kir. 
438;  and  Reeve  v.  The  Marquis  of  Con- 
yngham,  2  Car.  &  Kir.  446.] 

There  are  two  cases  for  which  this  is, 
perhaps,  the  fittest  place,  and  which 
seem  at  first  sight  somewhat  anomalous  ; 
those,  viz.  of  Harrison  v.  Hale,  1  M.  &- 
Rob.  185,  and  Hornbuckle  v.  Hornbury, 
2  Stark.  177,  in  bothof  whicha  husband 
was  held  liable,  on  an  express  promise, 
to  pay  debts  of  his  wife  contracted  during 
separation,  though  he  allowed  and  paid 
her  maintenance.  It  is  sensibly  re- 
marked, in  a  note  of  the  learned  repor- 
ter's, that  it  is  difficult  to  conceive  how 
this  promise  could  be  treated  as  any 
thing  save  nudum  pactum,  unless,  in- 
deed, upon  the  ground  that  it  constituted 
in  itself  strong  evidence  that  the  main- 
tenance allowed  the  wife  was  insuffi- 
cient. 

Where,  therefore,  the  husband  and 
wife  separate  by  mutual  consent,  the 
husband  will  be  liable,  unless  he  allow 
and  pay  her  a  sufficient  maintenance. 
The  next  case  of  his  liability  is,  that  in 
which  he  either  unjustly  cx\te\s  his  wife 
from  the  marital  roof,  or  (which  amounts 
to  the  same  thing  in  law  as  well  as 
reason)  forces  her  to  abandon  it  by  his 
cruelty.  "If  a  man,"  said  Lord  Eldon, 
in  Rawlyns  v.  Vandyke,  3  Esp.  251, 
"will  not  receive  his  wife  into  his 
house,  he  turns  her  out  of  doors,  and   if 
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he  does  so,  he  sends  with  her  credit  for 
Iier  reasonable  expenses."  "  Where  a 
wife's  situation  in  her  husband's  house," 
said  Lord  Kenyon,"  C.  J.,  in  Hodges  v, 
Hodges,  1  Esp.  441,  "  is  rendered  un- 
safe from  his  cruelty  or  ill-treatment,  I 
shall  rule  it  to  be  equivalent  to  his  turn- 
ing her  out  of  the  house;  and  that  the 
husband  shall  be  liable  for  necessaries 
furnished  to  her  under  these  circum- 
stances." See,  in  support  of  this  doc- 
trine, Thompson  v.  Harvey,  4  Burr. 
2177;  Houliston  v,  Smyth,  3  Bingh. 
127;  Boulton  v.  Prentice,  Str.  1214; 
Aldis  V.  Chapman,  S.  N.  P.  8th  ed.  272, 
where  the  wife  left  the  husband's  house 
on  account  of  his  having  introduced  a 
prostitute.  In  another  case,  this  cir- 
cumstance, coupled  with  others  of  great 
cruelty,  was  held  not  sufficient  to 
invest  her  with  an  implied  authority 
to  bind  the  husband,  after  escaping  from 
his  house.  Horwood  v.  Heffer,  3  Taunt. 
421.  But  this  case  is  contrary  to  some 
of  those  above  cited;  and,  qucp.re,  whe- 
ther it  can  be  now  treated  as  law.  It 
will  be  observed,  that  in  the  above  cases, 
viz.  where  the  husband  and  wife  sepa- 
rate by  consent,  and  he  neglects  to  pay 
her  an  adequate  sum  for  maintenance, 
or  where  he  turns  her  out  of  doors,  and 
treats  her  with  such  cruelty  that  she  is 
forced  to  leave  him,  her  right  to  bind 
him  for  her  necessary  expenses  does  not 
rest  on  a  mere  prima  facie  presumption 
of  authority,  subject  to  be  rebutted,  but 
on  an  irrebuttable  presumption  of  law. 
This  was  the  point  decided  in  Boulton 
V.  Prentice,  Str.  1214,  the  best  report  of 
which  is  to  be  found  in  Mr.  Selwyn's 
Nisi  Prius,  8th  ed.  272.  In  that  case, 
the  husband  had  driven  his  wife  out  of 
the  house  by  cruelty  ;  the  plaintiff  was 
a  person  whom,  during  the  cohabitation, 
he  had  expressly  forbidden  to  trust  his 
wife,  but  who  had,  after  the  separation, 
supplied  her  with  necessaries,  for  which 
he  sued  the  husband.  It  was  objected 
to  his  claim,  that  the  credit  given  to  the 
wife  is  grounded  on  the  supposed  assent 
of  the  husband,  which  assent  cannot  be 
supposed  where  there  is  an  express  pro- 
hibition. But  the  court  resolved,  that 
"  though  the  prohibition  took  effect  and 
continued  in  force  fZi/rf/;^  the  cohabila- 
tion,  yet  such  prohibition  could  not, 
after  the  cohabitation  ceased,  either  ex- 
tinguish or  lessen   the  credit  to  which 

r*Oi)fii  ^^^  ^^''®  ^^^^  ^y  ^^'*^  ^entitled, 
L  "^  -'  after  tiie  husband  had  turned  her 
away,  and  refused  to  maintain  her:  for 


the  husband,  by  such  conduct,  gave  tlie 
wife  such  a  general  credit  as  amounted 
to  a  revocation  of  the  prohibition.  If 
the  husband,  in  a  case  of  this  kind,  could 
prohibit  one  person  from  trusting  his 
wife,  he  might  pari  ralione  prohibit 
many;  and  this  might  be  extended  so 
far  as  to  deprive  the  wife  from  obtaining 
any  credit  whatever,  so  that  particular 
prohibitions  might  amount  to  a  total  pro- 
hibition." 

Where,  however,  the  husband  and 
wife  live  separate,  and  the  husband  pays 
the  wife  an  adequate  allowance,  he  is 
not  liable  to  her  debts,  even  for  neces- 
saries. Hodgkinson  v.  Fletcher,  4 
Camp.  70.  [Holder  v.  Cape,  2  Car.  & 
Kir.  437.]  In  Hodgkinson  v.  Fletcher, 
the  husband  and  wife  separated  by  mu- 
tual consent,  and  the  wife  had  an  allow- 
ance :  but  the  question  left  to  the  jury 
was,  whether  that  allowance  was  or  was 
not  adequate.  Lord  Ellenborough,  who 
tried  the  case,  does  not  seem  to  have 
thought  it  a  material  question,  wliether 
the  tradesman  had  or  had  not  notice  of 
the  allowance.  In  point  of  fict,  he  had 
no  notice  even  of  the  coverture.  But 
in  Rawlyns  v.  Vandyke,  3  Esp.  2^0, 
Lord  Eldon  is  certainly  reported  to  have 
said,  that  "  where  the  tradesman's  de- 
mand is  for  necessaries,  it  is  incumbent 
to  siievv  that  he  knew  of  the  separate 
maintenance:"  (see  Todd  v.  Stokes, 
Lord  Ray.  444;  Sal.  116)  This  opinion 
is  at  variance  with  the  rule  laid  down 
by  Lord  Mansfield,  viz,  that  the  trades- 
man stands  in  the  place  of  the  wife: 
and,  as  is  above  said,  if  Lord  Ellenbo- 
rough, in  Hodgkinson  v.  Fletcher,  had 
thought  the  point  of  notice  important, 
he  would  not  have  allowed  that  case  to 
turn,  as  it  did,  altogether  on  the  inade- 
quacy of  the  maintenance.  Neither 
was  the  above  opinion  necessary  to  up- 
hold the  verdict  in  Rawlyns  v.  Vandyke, 
since  there  was  evidence  in  that  case  of 
such  implied  authority  as  would  have 
enabled  an  ordinary  agetit  to  bind  the 
defendant,  for  he  had  twice  bifore  liqui- 
dated the  wife's  hills  while  living  apart 
from  him;  and  though  he  had  given  tlio 
plaintiff  orders  not  to  trust  her,  yet  he 
contended  that  those  orders  had  not  been 
given  till  the  articles  in  question  had 
been  actually  supplied.  In  Turner  v. 
Winter,  S.  N.  P.  262,  Lord  MansHeld 
nonsuited  the  plaintiff  on»  proof  of  the 
allowance,  though  the  plaintiff  had  no 
notice  whatever  of  it.  This  case,  which 
seems  to  have  turned  on   the   necessity 
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of  notice,  is  directly  opposed  to  the  dic- 
tum in  llawlyns  v.  Vandyke ;  and  on  the 
auUiority  of  this,  as  well  as  upon  princi- 
ple, it  was  submitted  in  the  first  edition 
of  this  work,  that  the  question  lohether 
the  tradesinun  have  or  have  not  notice  of 
the  maintenance,  could  not  be  material. 
The  Court  of  Exchequer  has  since  de- 
cided that  it  is  not  so.     Mizen  v.  Pick, 
3  M.  &  W.  481,  and  see  the  expressions 
of  the  L.  C.J.  in  Clifford  v.  Laton,  Moo. 
&  M.  10"2.    [See  also  the  case  of  Reeve 
V.  The   -Marquis  of  Conyngham,  2  Car. 
«fc  Kir.  4i6].     In  Clifford  v.  Laton,  the 
wife,  who  lived  separate,  had  an  ade- 
quate maintenance,  not  paid  by  her  hus- 
band, but  arising;  from   another  source, 
and  this  was  held  an  answer  to  an  ac- 
tion against  him  for  the  price  of  neces- 
saries.    It  does  not  seem  to  have  been 
thought  in  that  case  material  to  inquire, 
whether  the  tradesman  knew  that  the 
lady  had  such  a  fund   at  her  disposal. 
On  the  contrary,  the  Lord  Chief  Justice 
says,  "If  a  shopkeeper  will  sell    goods 
to  every  one  who  comes  into  his  shop, 
without   inquiring  into   their   circum- 
stances, he  takes  his  chance  of  getting 
paid  ;  and  it  lies  on  him  to  make  out,  by 
full  proof,  his  claim  against  any  other 
person."     (As  to  the  principal  point  in 
Clifford  V.  Laton,  see  Ludlow  v.  VVil- 
mot,  2  Stark.  88).     But  though,  if  the 
wife,  living  apart,  have  sufficient  funds 
of  her  own,  that  exempts  the  husband 
from   liability:  a  pension,  revocable  at 
pleasure,  is  not  a  sufficiently  stable  fund 
for  that  purpose.     Thompson  v.  Hervey, 
4  Burr.  2177.    Nor  is  it  enough  to  shew 
that  properly  has  been  given  in  trust 
for  the  wife,  witiiout  shewing  that  the 
trustees  had  acted  thereupon.     Barrett 
V.  Booty,  8  Taunt.  343.     There  is  one 
case  in  which  it  has  been  held,  that  the 
wife  can  bind  the  husband,  while  living 
apart,  even  though  he  allow  and    pay 
her   a    sufficient    maintenance.      It   is 
where  the   expense  is  incurred   for  the 
purpose  of  protecting  her,  by  articles  of 
the    peace,    against   his   own    violence. 
Turner  v.  Rookes,  10  A.  &  E.  47.    'J'his 
seems  correct,  though  an  exception  from 
the  ordinary  rule,  since  whatever  may 
be  the  amount  of  her  means,   he  can 
have  no  right  to  diminish  them  by  his 
misconduct. 

The  next  case  is  that  in  which  the 
wife  is  sep^ated  from  the  husband  by 
act  of  law.  See  Fowles  v.  Dinely,  Str. 
1122.  The  most  ordinary  instances  of 
this  sort  is  that  of  divorce  a  mensa  et 


thoro,  by  the  decree  of  the  ecclesiastical 
court.  In  such  a  case,  it  is  a  question 
entirely  for  that  court,  whether  it  will 
or  will  not  award  her  alimony.  (See  5 
T.  R.  679).  If  the  ecclesiastical  court 
refuse  her  alimony  (which  it  does  in 
cases  of  adultery),  she  has  no  pov.'er  to 
bind  the  husband  even  for  necessaries. 
If  it  allow  her  alimony,  she  has  no  power 
to  bind  him  =^if  he  pay  the  ali-  r*2871 
mony,  even  though  that  alimony  •-  ^ 
be  insufficient,  for  the  ecclesiastical 
court  is  to  judge  of  its  adequacy ;  and  a 
court  of  law  cannot  entertain  the  ques- 
tion, even  though  the  decree  have,  in 
point  of  form,  ceased  to  be  operative, 
provided  it  is  renewable  on  application. 
Wilson  V.  Smyth,  1  B.  &  Ad.  801.  But, 
if  the  alimony  be  not  paid,  the  wife's 
power  will  revive ;  Hunt  v.  Do  Bla- 
quiere,  5  Bing.  550,  and  so  pending  the 
suit;  nor  does  a  decree  for  alimony,  to 
be  paid  from  a  time  past,  remove  his 
liability  for  necessaries  supplied  to  her 
during  that  past  time.  Keegan  v.  Smith, 
5  B.  &  C.  375. 

However,  as  has  been  already  said, 
where  the  husband  and  wife  are  living 
separate,  the  presumption  is  prima  facie 
against  her  power  to  bind  him ;  and, 
unless  the  plaintiff  can  remove  that  pre- 
sumption by  shewing  some  justifiable 
cause  for  her  living  apart,  he  will  of 
course  be  defeated.  See  Reed  v.  JMoore, 
5  C.  &  P.  200;  Mainwaring  v.  Leslie, 
M.  &  i\I.  18,  2  C.  &  P.  507.  "The 
mischief,"  said  Lord  Tenterden  in  the 
last-named  case,  "  of  allowing  the  order- 
ing of  goods  by  a  married  woman  living 
apjirt  trom  her  husband,  to  be  prima 
facie  evidence  to  charge  him,  would  be 
incalculable."  A  fortiori  where  [*oQ7a'] 
*it  appears  that  the  wife's  own    L  -' 

misconduct  is  the  cause  of  the  separa- 
tion, she  carries  with  her  no  implied 
authority  to  bind  the  husband.  'I'hus, 
where  he  has  turned  her  away  for  adul- 
tery, Ham  V.  Toovey,  S.  N.  P.  268; 
Hardie  v.  Grant,  8  C.  &  P.  512;  or 
where  she  has  eloped  with  an  adulterer, 
Morris  v.  Martin,  Str.  647;  Mainwaring 
V.  Sand.s,  ib.  706;  or  even  where  her 
husband,  who  was  himself  living  in  adul- 
tery with  another  woman,  turned  her 
out  of  doors,  and  she  afterwards  com- 
mitted adultery,  Govier  v.  Hancock,  (i 
T.  R.  603.  Nor  where  she  elopes, 
though  she  has  not  committed  adultery. 
Child  V.  Hardyman,  Str.  875.  But 
where  a  man,  knowing  his  wife  to  have 
committed  adultery,  allowed  her  to  re. 
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main  under  the  marital  roof,  with  chil- 
dren bearing  his  name,  his  liability  con- 
tinued, though  he  himself  had  separated 
from  her.  Norton  v.  Fazan,  1  B.  &  P. 
226.  And  the  husband's  liability  revives, 
if  he  take  the  adulteress  back  into  his 
house;  and  if  he  turns  her  out  again,  he 
turns  her  out  with  credit  for  her  neces- 
saries.    Harris  v.  Morris,  4  Esp.  41. 

Where  the  husband's  defence  is  that 
the  wife  has  committed  adultery,  a  ver- 
dict of  crim.  con.,  in  an  action  for  crimi- 
nal conversation,  is  not  evidence,  being 
res  inter  alios  acta.  Hardie  v.  Grant,  8 
C.  &  P.  512. 

Lastly,  as  the  wife's  power  to  bind 
the  husband  in  consequence  of  the  rela- 
tion that  subsists  between  them,  is  only 
in  respect  of  necessaries  suitable  to  her 
condition,  the  question  frequently  arises 
— tckat  are  necessaries  ?  This,  it  is 
obvious,  is  a  proper  question  for  a  jury, 
and  the  answer  will,  of  course,  much 
vary  according  to  the  wife's  station  in 
life.  See  Hunt  v.  De  Blaquiere,  3  M. 
&  P.  103 ;  5  Bing.  550.  The  costs  of 
articles  of  the  peace  e.xhibited  against 
himself  in  consequence  of  his  outrageous 
conduct,  were,  in  one  case,  recovered 
against  the  husband  as  necessaries. 
Shephard  v.  Mackoul,  3  Camp.  26.  See 
Williams  V.  Fowler,  M'Clell.  &  Y.269; 
and  it  has  been  held  that  if  the  wife's 
attorney  sue  the  husband  he  cannot  pro- 
tect himself,  on  the  ground  that  she  has 
already  a  sufficient  maintenance.  Tur- 
ner V.  Rookes,  10  A.  &  E.  47.  But  a 
person  who  advances  money  to  her  to 
conduct  the  prosecution  of  her  husband 
for  assaulting  her,  cannot  recover  it  as 
necessaries,  for  it  cannot  be  necessary 
for  her  safety  to  prosecute  him ;  since, 
by  having  him  bound  over  to  keep  the 
peace,  she  may  secure  herself  against  a 
repetition  of  ill-treatment.  Grindell  v. 
Godmond,  5  Ad.  &  Ell.  7-5.5.  Nor  are 
the  costs  of  a  counterpart  of  the  deed  of 
separation  necessaries.  Ladd  v.  Lynn, 
2  Mee.  &  W.  265.    See  furrther  on  this 


subject,  Morton  v.  Withens,  Skinner, 
349 ;  Harris  v.  Lee,  1  P.  Wms.  482 ; 
Peter  v,  Fleming,  6  M.  &  W.  42,  in 
which  the  question  arose  with  r  ^fi^o-^i  -i 
*regard   to  necessaries  for  an  '-  ' 

infant;  [a  curious  case  upon  that  quea 
tion,  is  that  of  Chappie  v.  Cooper,  13  M. 
&-  W.  252,  in  which  an  infant  widow 
was  held  liable  upon  her  contract  for  the 
expenses  of  the  funeral  of  her  husband 
who  died  insolvent,  up.jn  the  ground 
that  such  constituted  necessaries] ;  and 
Ewers  v.  Hutton,  3  Esp.  2.5.5;  in  which 
Lord  Eldon  told  the  jury  that  their  ver- 
dict must  be  regulated  by  the  husband's 
circumstances,  not  by  a  regard  to  the 
amount  of  fortune  brought  him  by  the 
wife. 

[There  is  a  singular  case  of  Smout 
v.  Ilberry,  reported  in  10  M.  &,  W.  1, 
in  which  a  wife  who  had  authority  to 
bind  her  husband  by  contracting  for 
necessaries  contracted  after  his  death, 
but  before  the  intelligence  of  it  had,  or 
could  have,  reached  her,  was  held  not 
to  be  personally  responsible.  It  was 
said  to  follow  frcm  the  decision  in  Blades 
v.  Free,  9  B.  &  C.  167,  that  the  personal 
representative  of  the  husband  would  not 
be  responsible,  a  decision  which  would 
be  obviously  unjust,  and  might  be  easily 
avoided  by  holding  the  authority  to  ex- 
tend so  far  as  to  enable  the  wife  in  such 
case  to  bind  the  representative.  "  Pa- 
reillement,"  says  Pothier,  "quoiquele 
rnandat  finisse  par  la  mort  de  celui  qui 
le  donne,  et  qu'il  paraisse  repugner  que 
je  puisse  etre  cense  avoir  coutracte  par 
le  ministere  de  celui  qui,  depuis  ma 
mort,  a  contracts  en  mon  nom,  nean- 
moins  s'il  a  contracte  en  mon  nom  depuis 
ma  mort,  mais  avant  qu'elle  put  etre- 
connue  dans  le  lieu  ou  le  contrat  s'e&ti 
fait,  ce  contrat  obligera  ma  succession,, 
comme  si  j'avais  effectivement  contract© 
par  le  ministere  de  ce  procureur.'* 
Pothier,  trait,  obi.  part.  1,  chap.  1,  art. 
v.  pi.  81.  See  also  Story  on  Ageacy, 
Ed.  1839,  p.  440-442] 


The  liability  of  the  husband  for  necessaries  famished  to  the  wife,  has 
usually  been  rested  on  the  ground  of  an  agency.  There  is,  undoubtedly,  a 
class  of  cases  in  which  the  liability  of  the  husband  arises  solely  in  conse- 
quence of  the  existence  of  an  agency,  in  the  ordinary  sense,  and  where  the 
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authority  of  the  wife  to  act  for  the  husband  must  be  made  out  in  the  same 
manner  as  the  authority  of  any  other  agent  :  but  as  there  are  also  many 
cases  in  which  the  husband  is  liable  though  the  existence  of  an  agency  or 
assent,  express  or  implied  in  fact,  is  wholly  disproved  by  the  evidence,  it 
has  been  found  necessary,  in  going  upon  this  principle,  to  resort  to  the 
supposition  of  an  agency  being  under  some  circumstances,  implied  in  law, 
though  there  can  be  none  presumed  in  fact.  It  then  becomes  necessary 
that  we  should  have  some  rule  to  inform  us  under  what  circumstances  an 
authorization  or  assent  will  be  implied  in  law,  where  agency,  express  or 
implied,  in  fact,  cannot  be  shown,  or  may  be  expressly  disproved.  This 
rule,  it  is  obvious,  must  be  found,  not  in  the  general  law  of  principal  and 
agent,  but  in  the  peculiar  law  of  husband  and  wife  :  and  we  shall  have 
two  distinct  classes  of  cases,  resting  on  principles  wholly  distinct.  1. 
Where  the  husband  is  liable  only  upon  a  contract  or  agency  implied  ifi 
law  ;  or,  in  other  words,  where  he  is  liable  without  reference  to  his  assent, 
and  even  in  spite  of  his  dissent.  2.  Where  his  liability  arises  entirely  from 
an  authority,  express  or  implied,  given  to  the  wife,  and  found  by  the  jury 
as  a  fact. 

1.  Where  the  authority  or  agency  is  implied  in  law;  or,  where  the  hus- 
band is  liable  without  his  consent. 

It  is  a  settled  principle  in  the  law  of  husband  and  wife,  that  by  virtue  of 
the  marital  relation,  and  in  consequence  of  the  obligations  assumed  by  him 
upon  marriage,  the  husband  is  legally  bound  for  the  supply  of  necessaries 
to  the  wife,  so  long  as  she  does  not  violate  her  duty  as  wife :  that  is  to  say, 
so  long  as  she  is  not  guilty  of  adultery  or  elopement;  but  if  she  does  thus 
violate  her  duty  as  a  wife,  his  obligations  and  liability  as  husband  for  her 
support  cease.  The  husband  may  discharge  this  obligation  by  supplying 
her  with  necessaries  himself  or  by  his  agents,  or  giving  her  an  adequate 
allowance  in  money,  and  then  he  is  not  liable  to  a  tradesman  who,  without 
his  authority,  furnishes  her  with  necessaries ;  but  if  he  does  not  himself 
{)rovide  for  her  support,  he  is  legally  liable  for  necessaries  furnished  to  her 
by  tradesmen,  even  though  against  his  orders.  The  fact  that  the  husband 
and  wife  are  living  amicably  together,  is  evidence  that  he  does  provide  her 
with  necessaries,  and  is  therefore  evidence  that  his  liability  to  pay  for  neces- 
saries furnished  by  others,  without  his  authority  or  consent,  is  extinguished 
or  suspended  :  but  this  evidence  may  be  rebutted  :  and  if  it  be  shown  that, 
during  cohabitation,  he  does  not  supply  her  with  either  necessaries  or  money, 
he  becomes  liable  to  pay  for  necessaries  furnished  to  her  by  others  though 
against  his  orders.  This  principle,  viz.,  that  the  wife  is  entitled  to  a  sup- 
port from  the  husband  so  long  as  she  does  not  misbehave,  by  adultery  or 
elopement,  and  that  if  this  support  be  not  furnished  by  him,  he  is  liable  for 
the  compensation  of  those  who  do  furnish  it,  gives  us  the  following  rule  as 
to  the  cases  in  which  tradesmen  may  charge  the  husband,  without  proving 
any  agency,  or  showing  any  assent  or  authority  by  him  : — If  the  wife  have 
not  been  guilty  of  adultery,  or  unjustifiable  desertion  of  her  husband,  and 
the  husband  himself  do  not  supply  her  with  necessaries  or  a  money  allow- 
ance, any  one  who  furnishes  her  with  necessaries  suitable  to  the  husband's 
condition,  though  forbidden  by  him  to  do  so,  may  charge  him :  but  if  the 
wife  have  violated  her  duty,  or  the  husband  do  supply  her  reasonable  wants, 
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a  tradesman  cannot  make  liim  liable  except  by  showing,  tliat  the  wife  was 
authorised  to  contract  as  an  agent  for  her  husband. 

2.  Where  the  liability  of  the  husband  arises  from  the  wife  being  his 
agent,  created  by  previous  authority  or  subsequent  assent,  express  or  im- 
plied ;  which  agency  is  to  be  found  by  the  jury  on  sufficient  evidence. — Sec 
Lone  V.  Ii'oumonger,  13  M.  &  W.  368. 

But  although,  as  has  been  remarked  above,  cohabitation  is  evidence  that 
the  husband  is  providing  for  her  support,  and  therefore  that  his  liability  to 
pay  for  necessaries  furnished  without  his  knowledge  or  consent  is  suspended, 
yet,  for  purchasing  necessaries,  as  for  ti'ansacting  any  other  business,  she 
may  be  his  agent  in  fact.  It  is  a  general  rule  of  law,  that  the  wife  may  be 
the  agent  of  the  husband  for  any  purpose;  and  any  evidence,  which  will 
satisfy  the  jury  that  he  assented  to  her  transactions,  will  bind  him  for  them, 
and  will  make  them  his  acts  done  by  her  agency ;  M'Kinley  v.  M'Gregor, 
3  Wharton,  370 ;  Cox  v.  Hoffman,  4  Devereux  &  Battle,  180 ;  Gray  v. 
Otis,  11  Vermont,  628;  Hopkins  v.  Mollinieux,  4  Wendell,  465,  467; 
Riley  v.  Suydara,  4  Barbour's  S.  Ct.  222 ;  Jacobs  v.  Featherstone,  6  Watts 
&  Sergeant,  346.  Botch  v.  Miles,  2  Connecticut,  638  ;  Webster  v.  M'Ginnis, 
5  Binney,  236  :  and  it  is  a  rule  of  evidence,  that  the  mere  fact  of  cohabita- 
tion, or  the  fact  that  the  woman  lives  with  him  as  his  wife,  is  evidence  that 
she  is  his  agent  to  purchase  necessaries  for  herself;  McCutchen  v.  McGahay, 
11  Johnson,  281 ;  or,  in  other  words,  as  one  who  retains  a  woman  in  his 
house  as  his  wife,  may  reasonably  be  supposed  to  have  undertaken  to  pro- 
vide for  her  support,  the  fact  that  purchases  made  by  her  are  necessary  for 
herself,  is  evidence  that  she  contracts  for  him  and  on  his  account,  and  not 
for  herself.  But  this  is  an  ordinary  question  of  evidence  of  an  actual  agency, 
and  may  be  rebutted ;  and  the  existence  of  an  authority  on  the  part  of  the 
woman  may  be  disproved,  and  if  a  general  agency  have  been  established,  it 
may  be  terminated  by  notice.  This  principle,  therefore,  belongs  wholly  to 
the  law  of  agency,  and  has  nothing  to  do  with  the  legal  obligation  devolving 
on  the  husband  by  virtue  of  the  marriage  tie  ;  indeed  the  very  fact  of  coha- 
bitation, which  is  evidence  of  agency,  is  also  evidence  that  the  husband  does 
himself  provide  for  the  wife's  support,  and  so  is  evidence  to  discharge  his 
obligation  as  husband. 

Accordingly  it  will  be  found  that  the  principal  cases,  and  those  cited  by 
Mr.  Smith,  necessarily  infer  two  distinct  principles  or  grounds  of  liability, 
1.  The  liability  of  a  man  as  principal  for  the  acts  of  the  woman  as  agent, 
cohabitation  being  evidence  of  an  authority  given  to  the  woman  to  purchase 
necessaries  on  his  account ;  2.  The  liability  of  the  husband  to  pay  for  the 
necessary  support  of  her  who  is  his  wife,  so  long  as  she  is  not  in  fault,  and 
so  long  as  he  does  not  provide  for  her  support  himself.  This  latter  liability 
has  usually  been  referred  to  an  agency,  or  assent  implied  in  law :  but  it 
would  be  more  reasonable  and  convenient  to  regard  it  as  an  original  and 
direct  liability  in  him,  created  by  the  contract  of  marriage,  the  considera- 
tion of  the  liability  being  in  law  personal  to  him,  by  reason  of  the  parties' 
being  to  this  extent  legally  identified. 

This  agency  in  fact,  implied  from  cohabitation,  or  liability  of  the  husband 
as  j))'incipal  for  purchases  made  by  the  woman  as  his  agent,  differs  from  the 
agency  implied  in  law  or  liability  of  the  husband  as  husband  to  pay  for 
necessaries  required  by  his  ici/e,  in  these  particulars,  which  the  cases  cited 
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bv  Mr.  Smith,  aud  by  Mr.  Nolan  in  the  note  to  Bolton  v.  Prentice,  Strange, 
1214,  will  be  found  to  sustain  : — 

1.  The  actual  agency,  which  cohabitation  implies,  will  be  implied  as  well 
in  case  of  one  Avho  is  apparently  the  wife  of  the  man,  as  in  case  of  his  legal 
wife. 

2.  It  is  extinguished  by  notice  :  and  if  a  general  agency  has  been  vested 
in  the  woman  by  reason  of  a  course  of  dealing  on  credit  with  his  assent,  this 
authority  may  continue  after  separation,  until  notice  be  give»  to  the  trades- 
man.    Cany  v.  Patton,  2  Ashraead,  140. 

3.  If  exercised  by  a  wife,  its  validity  is  not  affected  by  the  guilt  of  her 
conduct,  and  it  is  not  terminated  by  her  adultery. 

4..  It  authorises  the  woman  to  bind  the  man  according  to  the  state  and 
style  of  life  held  out  by  him  to  the  world,  and  not  merely  according  to  his 
real  condition. 

On  the  other  hand  the  liability  of  the  husband,  in  7a w,  or  by  virtue  of 
the  marital  relation,  is  marked  bj-  these  differences  : — 

1.  It  ceases,  or  does  not  arise,  where  the  husband,  though  they  are  sepa- 
rated, po^s  her  an  adequate  allowance  or  supplies  her  himself,  though  the 
tradesman  has  no  notice  of  the  allowance.  Kimball  v.  Keyes,  11  Wendell, 
33  ;  Mott  v.  Comstock,  8  id.  544 ;  Baker  v.  Barney,  8  Johnson,  72  ;  Cany 
V.  Patton,  2  Ashmead,  140. 

2.  Where  the  husband  does  not  supply  her  himself,  he  cannot,  by  giving 
noticp,  or  forbidding  tradesmen  to  supply  her,  if  she  be  not  in  fault,  prevent 
their  making  him  liable;  see  Rotch  v.  3Iiles,  2  Connecticut,  638,  and  Emery 
V.  Neighbour,  2  Halsted,  142;  and  Billing  v.  Pilcher.&  Hauser,  7  B. 
Monroe,  458 ;  and  his  liability  exists  though  the  marriage  were  secret,  and 
unknown  to  those  who  supplied  the  wife  ;  Cunningham  v.  Irwin,  7  Sergeant 
&  Bawle,  247. 

3.  It  is  terminated  by  the  fault  of  the  wife ;  viz.  by  adultery,  though  it 
•were  unknown  to  the  tradesman  ;  Hunter  v.  B(  ucher,  3  Pickering,  289  ; 
or  by  her  leaving  his  house  without  cause,  though  rj  jt  adulterousl}' :  McCut- 
chen  V.  McGahay,  11  Johnson,  281 ;  Evans  v.  l\.;her  et  ah,  5  Gilman,  509; 
Williams  v.  Prince,  3  Strobhart,  490 ;  Walker  v.  Simpson,  7  "W  atts  &  Ser- 
geant, 83,  88.  See  also  Billing  v.  Pilcher  &  Hauser,  7  Monroe,  458  ;  but  as 
this  latter  fault  is  purged  by  an  offer  to  return,  such  an  offer  revives  the 
husband's  liability  ;  Reed  and  Gillet  v.  McGahay,  12  Johnson,  293;  Cun- 
ningham v.  Irwin,  5  Sergeant  and  Rawle,  247.  See  Rcnnick  v.  Ficklin, 
3  B.  Monroe,  166.  The  husband,  by  receiving  her  back,  does  not  become 
liable  for  necessaries  supplied  to  her  during  her  unlawful  absence  ;  Williams 
V.  Prince,  3  Strobhart,  490. 

This  distinction  between  an  actual  agency,  to  be  implied  in  point  of  fact 
during  cohabitation,  and  an  agency  or  absent  implied  by  law,  under  certain 
circumstances,  during  separation,  or  legd  liability  without  reference  to  the 
husband's  assent,  is  clearly  recognized  in  the  able  opinion  of  King,  Presi- 
dent, in  Cany  v.  Patton,  2  Ashmead,  140.  He  decid*  3  that,  on  an  amicable 
separation,  and  a  sufficient  sum  being  allowed  the  wife  aud  paid  to  her,  the 
husband  was  not  liable  to  tradesman  for  articles  furnished  to  her  though 
they  had  no  notice.  <'  The  reason  on  which  the  legal  implication  of  assent 
is  founded,  viz.,  the  moral  obligation  of  the  husband  to  furnish  necessaries 
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for  his  wife,  here  fails.  By  his  agreement  and  his  faithful  executian  (for 
the  one  without  the  other  will  not  avail,)  he  performs  the  moral  duty  ; 
and  the  presumption  of  law  ceases  with  the  reason  which  gave  rise  to  it." 
The  principles  applicable  to  the  whole  subject,  are,  also^  stated  clearly  in 
Fredd  v.  Eves,  4  Harrington,  385. 

H.  B.  W. 
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HILARY,  31  GEO.  2.— C.  P. 

[REPORTED,  WILLES,  682. (a)] 


A.,  in  consideration  of  natural  love,  and  of  lOOZ.  by  deeds  of  lease  and  release, 
granted,  released  and  confirmed  certain  premises,  nfler  his  oion  death,  to  his 
brother  B  ,  in  tail,  remainder  to  C,  the  son  of  another  brother  of  A.,  in  fee ;  and 
he  covenanted  and  granted  that  the  premises  should,  after  his  death,  be  held  by 
B.  and  the  heirs  of  his  body,  or  by  C.  and  his  heirs,  according  to  the  true  intent 
of  the  deed.  Held,  that  the  deed  could  not  operate  as  a  release,  because  it 
attempted  to  convey  a  freehold  in  future,  but  that  it  was  good  as  a  covenant  to 
stand  seised. 

A  SPECIAL  case  was  ^reserved  on  the  trial  of  this  ejectment  at  the  assizes 
at  York.  By  deeds  of  lease  and  release,  dated  the  9th  and  10th  of  JS'ovem- 
ber,  1733,  Thomas  Kirkby,  in  consideration  of  natural  love  to  his  brother, 
Christopher  Kirkby,  and  of  100/'.,  (/ranted,  released,  and  confirmed  to  Chris- 
topher Kirkby,  the  premises  in  question  ;  after  the  death  of  Thomas  Kirkby, 
to  hold  to  the  said  C.  Kirkby,  and  the  heirs  of  his  body  ;  and  after  their 
decease  to  John  Wilkinson  [the  lessor  of  the  plaintiff,]  eldest  son  of  his 
(the  grantor's)  well-beloved  uncle,  John  Wilkinson,  and  his  heirs  and 
assigns,  and  to  the  only  proper  use  of  the  said  J.  Wilkinson,  the  youucer, 
<'his  executors,  administrators,  or  assigns,  forever;"  he,  the  said  J.  Wil- 
kinson the  younger,  paying  to  the  child  or  children  of  his  (the  grantor's) 
brother,  Stephen  Kirkby,  2001.  [and  for  want  of  such  children,  to  other 
nephews  and  nieces  therein  mentioned;]  and  for  want  of  such  children,  the 
estate  was  to  be  free  from  the  payment  of  the  sum  of  200/.     The  release 

(a)  2  Wils.  75,  S.  C. 
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coutained  covenants  from  the  grantor,  that  he  was  seised  in  fee  of  the  pre- 
jj.__Q„-.  miscs  *in  question;  and  that  it  should  be  Lawful  for  Christopher 
L  '■-'  Kirby,  or  J.  Wilkinson  the  younger,  after  his  (the  grantor's)  death, 
peaceably  and  quietly  to  hold,  &c.  And  it  was  thereby  covenanted,  ^mniecZ, 
and  agreed,  by  and  between  the  said  parties,  that  all  fines,  recoveries,  and 
other  assurances  of  the  said  premises  already  levied,  suffered,  and  executed 
by  and  between  the  said  parties,  should  enure  to  and  for  the  only  use  and 
behoof  of  Christopher  Kirkby,  and  the  heirs  of  his  body;  and  for  want  of 
such  issue,  to  the  proper  use  and  behoof  of  John  Wilkinson  the  younger, 
his  heirs  and  assigns  for  ever,  according  to  the  true  intent  and  meaning  of 
those  presents.  At  the  time  of  executing  the  deeds,  Christopher  Kirkby 
paid  20?.,  part  of  the  consideration  in  money,  and  gave  his  note  for  the 
remainder :  and  a  receipt  was  signed  by  T.  Kirkby  for  the  whole  sum.  T. 
Kirkby  continued  seised  of  the  premises  in  question,  until  his  death  in 
1744.  Christopher  Wilkinson  died  in  the  year  1740,  without  issue;  J. 
Wilkinson,  the  lessor  of  the  plaintiff',  had  no  notice  of  tbo  deeds  of  lease  and 
release  until  a  short  time  before  the  ejectment  was  brought. 

The  case  was  argued  on  the  9th  of  February,  175G,  by  Willes,  Serjt.,  for 
the  plaintiff,  and  Pook,  Serjt.,  for  the  defendant;  a  second  time  on  the  25th 
of  June,  1756,  by  Hcicitt,  Serjt.,  for  the  former,  and  Prime,  Serjt.,  for  the 
latter;  and  again  a  third  time  on  the  23rd  of  June,  1757,  by  Hewitt,  Serjt., 
and  Prime,  Serjt.     And 

Willes,  Lord  Chief  Justice,  now  delivered  the  opinion  of  the  court,  as 
folloAvs,  first  stating  the  case : 

It  is  admitted  that  this  deed  will  not  operate  as  a  release,  because  it  grants 
a  freehold  in  futuro,  which  cannot  be  done.  The  only  question  therefore 
is,  whether,  in  respect  to  John  AVilkinson  the  lessor  of  the  plaintiff,  it  can 
operate  as  a  covenant  to  stand  seised  ?  If  it  can,  he  ought  to  recover  in 
this  suit;  if  it  cannot,  judgment  must  be  for  the  defendants. 

A  great  many  cases  were  cited  in  the  argument  of  this  cause,  and  to  be 
sure  there  are  a  great  number  of  cases  not  quite  consistent  with  one  another 
upon  this  question,  what  shall  amount  to  a  covenant  to  stand  seised  ?  But, 
as  I  think  that  this  case  rather  depends  upon  the  general  reason  of  the  law, 
r*9onn  ^''^^  some  particular  rules  that  have  been  laid  down  *in  respect  to 
L  J  covenants  to  stand  seised,  I  shall  not  go  through  all  the  cases  that 
have  been  cited,  but  shall  only  mention  some  few  of  them  as  authorities  in 
point  for  the  opinion  which  I  am  going  to  give,  and  two  or  three  that  were 
cited  on  the  other  side,  to  shew  that  the  judgment  which  we  are  going  to 
give,  does  not  clash  with  any  of  them. 

And  we  arc  all  of  opinion  (for  my  Brother  Bathurst,  though  absent,  has 
given  me  leave  to  say  that  he  is  of  the  same  opinion  with  us)  that  this  deed 
of  release  may  operate  as  a  covenant  to  stand  seised. 

And  first  we  found  our  opinion  on  the  general  rules  of  law,  in  respect  to 
the  exposition  of  deeds,  which  are  laid  down  in  many  of  the  books,  and 
which  are  collected  out  of  them  by  Shepherd  on  Common  Assurances,  p.  82 
and  83;  in  which  he  says,  that  henigne  faciendse  sunt  interpretationes  char' 
tarum,  ut  res  magis  valeat  quam  pereat,  and  that  verha  intentioni,  et  non 
e  contra  clehent  inservire.  And  therefore  (he  says)  that  deeds  which  are 
intended  and   made  to  operate  one  way,  may  operate   another  way,  if  the 
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intention  of  the  parties  cannot  take  place,  unless  they  operate  a  different 
way  from  what  they  were  intended;  and  he  puts  these  intstances  (amongst 
others)  that  a  deed  intended  for  a  release,  if  it  cannot  operate  as  such,  may 
amount  to  a  grant  of  a  reversion,  an  attornment,  or  a  surrender,  and  so  e 
converso.  And  that  if  a  man  make  a  feoffment  in  fee  with  a  letter  of  attor- 
ney to  give  livery,  and  no  livery  is  given,  but  there  is  in  the  same  deed  a 
covenant  to  stand  seised  to  the  use  of  the  feoffment,  if  this  be  in  such  a  case 
where  there  is  a  consideration  sufficient  to  raise  the  uses  of  the  covenant,  it 
will  amount  to  a  covenant  to  stand  seised.  In  the  case  of  Crossing  v.  Scuda- 
more,(rt)  which  I  shall  mention  more  particularly  by  and  by.  Lord  Ch.  J. 
Hale  cites  the  opinion  of  Lord  Hobart,  in  fo.  277,  and  declares  himself  to 
be  of  the  same  opinion,  that  the  Judges  ought  to  be  curious  and  subtle  (Lord 
Hobart  used  the  word  astutl'j  to  invent  reasons  and  means  to  make  acts 
effectual,  according  to  the  just  intent  of  the  parties.  And  it  is  said  in  the 
case  of  Osman  v.  Sheafe,(6)  which  I  shall  have  occasion  likewise  to  men- 
tion again  presently,  that  the  judges  in  these  later  limes  (and  I  think  very 
rightly)  have  gone  farther  than  formerly,  and  have  had  more  consideration 
for  the  substance,  to  wit,  the  passing  of  the  estate  according  to  the  intent  of 
the  parties,  than  the  *shadow,  to  wit,  the  manner  of  passing  it.  j.^^^^.. 
These  are  the  general  reasons  that  we  go  on  :  and  we  think  that  l  "  -1 
the  particular  rules  that  have  been  laid  down  in  respect  to  covenants 
to  stand  seised  all  concur  in  the  present  ease.  I  know  of  no  others  but 
these. 

1st.  That  there  must  be  a  deed. 

2nd.  That  there  be  words  sufficient  to  make  a  covenant. 

3rd.  That  the  grantor  or  covenantor  must  be  actually  seised  at  the  time 
of  the  grant. 

4th.  That  the  intent  of  the  grantor  must  be  plain. 

5th.  That  there  be  a  proper  consideration  to  raise  the  use. 

First.  This  is  certainly  a  deed ;  and,  though  it  cannot  operate  as  a  release, 
it,  being  signed,  sealed  and  delivered  by  the  party,  does  not  cease  to  be  a 
deed. 

Secondly.  That  there  are  sufficient  words  to  make  a  covenant,  I  shall 
shew  more  particularly  by  and  by ;  but  if  there  were  no  other  word  but  the 
word  grant,  that  would  be  sufficient  according  to  all  the  cases. 

Thirdly.  It  is  admitted,  and  so  stated  in  the  case,  that  the  grantor, 
Thomas  Kirkby,  was  actually  seised  at  the  time  of  the  grant. 

Fourthly.  Nothing  can  be  more  plain  than  that  the  grantor  intended  that 
the  lessor  of  the  plaintiff  should  have  the  estate  after  the  death  of  Christo- 
pher Kirkby,  without  issue ;  it  is  said  so  in  express  words  in  three  places 
in  the  deed  :  what  estate  he  was  to  take  is  not  material  at  present,  he  being 
still  living. 

Fifthly.  Here  is  a  plain  consideration  as  to  Wilkinson,  the  lessor  of  the 
plaintiff;  he  is  called  in  the  deed,  eldest  son  of  his  well-beloved  uncle, 
John  Wilkinson.  If  it  were  not  so  said  in  the  deed,  his  relation  to  the 
grantor  might  be  averred  and  proved,  according  to  the  case  of  Goodtitle  v. 

(a)  2  Lev.  9;  1  Venlr.  137;  and  1  Mod.  175. 
(6)  3  Lev.  370  ;  and  Carth.  307. 
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Petto,  2  Stra.  359,  and  several  cases  tliat  are  there(^a)  cited  out  of  Lord 
Coke's  reports. 

Having  mentioned  the  general  reasons,  and  likewise  the  particular  rules 
on  which  wc  found  our  opinion,  I  shall  now  mention  some  few  cases  which 
I  think  are  authorities  in  point.  I  shall  not  take  notice  of  the  ancient 
cases,  because  of  late  the  courts  of  law  have  gone  much  farther  in  the  deter- 
mination of  this  question,  and  likewise  because  there  are  several  rules  laid 
r*9q9i  ^^"^^  io  those  ancient  cases,  which  *are  not  now  adhered  to.  But  I 
L  "J  shall  begin  with  the  case  of  Crossing  v.  Scudamore,  Tr.  23  Car.  2, 
in  B.  R.  ;  and  26  Car.  2,  in  Cam.  Scac,  reported  in  1  Mod.  175  ;  2  Lev. 
9,  and  1  Ventr.  137;  Coultman  v.  Seuhouse,  E.  30  Car.  2  B.  K. ;  Sir  T. 
Jon.  105;  Walker  v.  Hall,  23  Car.  2,  in  Scac.  2  Lev.  213;  Harrison  v. 
Austin,  Tr.  3  J.  2,  B.  R.  Carth.  38—9 ;  Baker  v.  Lade,  B.  C.  H.  .2  W.  & 
M.;  3  Lev.  291;  and  Osman  v.  Sheafe,  3  Lev.  370,  5  W.  &  M.  B.  C. 
[His  Lordship  here  stated  and  commented  upon  the  cases.]  These  arc  all 
the  authorities  that  I  shall  mention  for  the  opinion  that  I  am  going  to  give, 
and  I  think  that  these  ai-e  sufficient. 

But  before  I  give  the  judgment  of  the  court,  I  shall  take  notice  of  some 
objections  that  were  made  on  the  part  of  the  defendants,  and  two  or  three 
cases  that  were  cited  to  support  them. 

1st.  It  was  objected  that  the  lessor  wag  no  party  to  the  deed:  but,  to  be 
sure,  this  is  no  objection.  It  is  not  necessary  that  a  person  taking  under  a 
deed  should  be  a  party ;  remainders  are  most  commonly  limited  to  persons 
who  are  not  parties,  and  especially  in  covenants  to  stand  seised. 

2ndly.  That  there  was  no  consideration  as  to  Wilkinson ;  but  this  I  have 
answered  already. 

3rdly.  That  it  was  intended  to  be  a  deed  at  common  law,  and  therefore 
cannot  operate  by  the  Statute  of  Uses.  This  is  founded  on  the  dictum  in 
Co.  Lit.  49,  "  Where  a  man  hath  two  ways  to  pass  lands,  and  both  be  by 
the  common  law,  and  he  intendeth  to  pass  them  by  one  of  the  ways,  ut  res 
magis  valeat  it  shall  pass  by  the  other.  But  where  a  man  may  pass  lands 
either  by  the  common  law  or  by  raising  of  an  use  and  settling  it  by  the 
statute,  there  in  many  cases  it  is  otherwise."  But  that  rule  has  not  been 
observed  for  above  a  hundred  years  last  past ;  and  most  of  the  cases  cited  are 
determined  contrary  to  that  rule.  Nor  does  Lord  Coke  lay  it  down  as  a 
general  rule  :  but  he  only  says,  that  is  so  in  many  cases.  And  Shepherd, 
in  his  book  of  Common  Assurances,  which  I  have  already  mentioned,  who 
has  verbatim  transcribed  the  words  of  Lord  Coke,  puts  a  case,  which  I 
have  already  mentioned,  directly  contrary  to  this  rule. 

-  4thly.  The  next  objection  was,  that  the  deed  was  void,  *and  can- 
L  -I  not  operate  at  all.  If  by  this  be  meant  void  as  such  a  deed  which 
it  was  intended  to  be,  all  the  cases  are  against  the  objection.  If  it  were 
meant  a  void  deed,  this,  as  I  have  already  shewn,  is  not  so,  it  having  been 
duly  executed  by  the  grantor. 

5thly.  But  the  main  objection,  and  which  the  cases  (of  which  I  shall 
take  notice)  were  cited  to  support,  was,  that  no  estate  passed  by  this  deed 
to  Christopher  Kirby,  out  of  whose  estate  the  other  estates  are  to  arise;  and 

(a)  And  Filmer  v.  Gott,  7  Ero.  Pari.  Cas.  70  ;  and  R.  v.  The  Inhabitants  of  Scammon- 
den,  3  D.  &,  E.  474. 
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it  is  admitted  that  he  can  take  no  estate  by  this  deed.  To  support  this 
objection  were  cited,  Atwaters  v.  Birt,  43  Eliz.  B.  C  Cro.  Eliz.  856 ;  Hore 
V.  Dix,  H.  12  Car.  2,  B.  C  1  Sid.  25;  and  Samon  v.  Jones,  2  Ventr.  318. 
If  this  objection  had  not  been  so  solemnly  determined  in  these  cases  to  be  a 
good  one,  I  own  I  should  have  been  of  another  opinion ;  because,  in  a  cove- 
nant to  stand  seised,  the  estate  properly  arises  out  of  the  estate  of  the 
grantor,  and  his  intent  that  it  should  not  (I  think)  signifies  nothing.  For 
though  his  intent  is  to  be  regarded,  ivliat  estate  is  to  pass,  and  to  wJiom,  I 
do  not  think  it  is  all  to  be  regarded  as  to  the  manner  of  passing  it  (of  which 
he  is  supposed  to  be  ignorant  3)  if  it  were,  it  would  overturn  almost  all  the 
cases.  But  I  choose,  rather  than  contradict  such  great  authorities,  to  dis- 
tinguish the  present  case  from  them,  and  I  think  it  is  plainly  distinguishable. 
For,  in  the  present  case,  the  estate  to  Wilkinson  could  not  be  to  arise  out  of 
the  estate  of  Christopher  Kirby;  1st,  because  he  was  intended  only  to  have 
an  estate  for  life,  or  at  most  an  estate-tail,  and,  2ndly,  because  the  lessor's 
estate  is  not  to  commence  until  after  the  estate  granted  to  Wilkinson. "{■ 

There  is  likewise  one  thing  in  the  present  case  much  stronger  than  in  any 
of  the  cases  that  have  been  cited  on  the  one  side  or  the  other;  for  here  is 
not  only  the  word  grant,  which  has  been  often  construed  as  a  word  of  cove- 
nant, but  likewise  the  grantor  expressly  covenants  in  two  places  in  the  deed, 
that  the  estate  shall  go  to  John  Wilkinson  in  such  manner  as  he  has 
granted  it. 

For  these  reasons  we  are  all  of  opinion  that  this  deed  will  amount  to  a 
covenant  by  the  grantor  to  stand  seised  to  the  use  of  John  Wilkinson,  and 
that  therefore  he  ought  to  have  the  benefit  of  the  verdict,  and  may  enter  up 
judgment  upon  it. 


[*294] 


*This  case,  as  well  as  that  of 


Manby  v.  Scott,  was  originally 
intended  for  insertion  in  the  first  volume. 
The  principle  which  it  carries  out,  and 
is  usually  cited  to  illustrate,  is  one  of 
the  highest  importance,  and  is  indeed 
the  main  one  upon  which  the  construc- 
tion of  every  written  instrument  hinges. 
It  is  expressed  in  the  two  maxims, — 
Quando  res  non  valet  ul  agas  valeat 
quantum  valere  potest,  and  Benigne 
faciendoz  sunt  inlerpretaliones  chartO' 
rum  propter  simplicitatem  laicorurn,  ut 
res  mugis  valeat  quam  per  eat.  Thus. a 
deed  of  bargain  and  sale,  void  for  want 
of  inrolment,  will  operate  as  a  grant  of 
the  reversion.  (See  Preston's  note  to 
Shep.  Touch.  83;  Smith  v.  Frederick,  I 


Russ.  210;  Ha^gerston  v.  Hanbury,  5 
B.  &  C.  101;  a^nd  see  Goodtitle  d.  Ed- 
wards v.  Bailey,  Covvp.  6(10;  Gibson  v. 
Minet,  1  H.  Bl.  569,  3  T.  R.  481 ;  Doe 
V.  Simpson,  2  VVils.  22;  [Perry  v.  Watts, 
3  M.  &  Gr.  775.]  See  too  Chester  v. 
Willan,  2  VVms.  Saund.  97  a,  and  the 
cases  collected  in  notes  thereto;  and 
see  Doe  v.  Salkeld,  Willes,  673;  the 
judgment  of  the  C.  J.  in  Parkhurst  v. 
Dormer,  ibid.  332;  and  Com.  Di.  title 
Parols.  Many  instances  of  the  appli- 
cation of  this  doctrine  will  be  found  in 
Shepherd's  Touchstone,  81,  et  seq.  For 
instance,  "  If  divers  join  in  a  deed — and 
some  are  able  to  make  such  a  deed,  and 
some  are  not  able — this  shall  be  said  to 
be  his  deed  alone  that  is  able;"  a  famil- 


t  Sic  in  the  original,  but  this  must  be  a  mistake  for  Christopher  Kirkby. 
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iar  instance  of  which  will  be  found  in 
the  nolo  tn  Moss  v.  Gallimore,  ante,  vol. 
i.  p.  317,  in  the  case  of  a  niort(,ragor  and 
mortgao'ee  making  a  lease  jointly,  which 
enures  as  the  lease  of  one  and  the  con- 
firmation of  the  other.  So  "  If  a  lease 
bo  made  to  one  that  is  incapable  and 
others  that  are  capable,  in  tliis  case  it 
shall  enure  only  to  him  that  is  capable," 
&c.  And  it  is  further  laid  down  in  the 
same  valuable  work,  Shep.  Touch.  83, 
that  "  when  a  deed  may  enure  to  divers 
purposes,  he  to  whom  the  deed  is  made 
shall  have  election  which  way  to  take 
it,  and  he  shall  take  it  in  that  way 
which  shall  be  most  for  his  advantage  ; 
as  if  one  have  a  rent  out  of  land  of 
which  I  and  my  wife  are  jointly  seised, 
and  he  doth  by  his  deed  release,  give, 
and  grant  this  rent  to  me,  I  may  use 
this  as  a  release  to  e.xtinguish  the  rent, 
or  as  a  grant  of  the  rent,  as  it  may 
make  most  for  my  advantage.  But 
where  any  inconvenience  would  arise 
from  the  election,  there  the  grantee 
shall  not  have  an  election."  One  of  the 
latest  instances  of  the  application  of  this 
doctrine  is  to  be  found  in  Doe  v.  Davies, 
2  Mee.  &  Welsh.  511,  which  was  de- 
cided on  the  authority  of  the  principal 
case  of  Roe  v.  Tranmarr,  and  bears  a 
good  deal  of  resemblance  to  it. 

There  are  several  rules  of  construc- 
tion adopted  by  the  courts,  subsidiary  to 
the  above  doctrine,  and  for  the  purpose 
of  carrying  it  out;  as,  for  instance,  that 
too  much  stress  is  not  to  be  laid  on  the 
strict  and  precise  meaning  of  words 
where  the  intention  is  manifest;  for  qui 
hosret  in  literii  hceret  in  cortice,  and 
verba  intentioni  debent  iiiservire,  non 
e  contra.  Hence  the  power  which  the 
court  exercises  in  marshalling  the  words 
of  a  written  instrument  so  as  to  carry 
the  intention  into  effect,  (see  Atto  v. 
Hemming.s,  Bulst.  282,)  as  in  those  cases 
in  which  words  have  been  distributed 
among  different  subjects  referenda  sin- 
gula singulis ;  (see  Cook  v.  Gerrard,  1 
Wms.  Saund.  170,  et  notas.)  Nay,  there 
are  cases  in  which  the  very  same  words 
have  been  construed  to  bear  different 
meanings  in  respect  of  the  legal  proper- 
ties of  different  subject-matters,  as  in 
Forth  V.  Chapman,  1  P.  Wms.  667;  see 
Burton  v.  Barclay  and  Perkins,  7  Bing, 
749.  So  where  one  writing  contains 
two  distinct  instruments,  e.  g.  a  lease 
and  release,  the  court  will  read  that 
first  which  must  be  looked  on  as   the 


first  in  point  of  time,  in  order  to  accom- 
plish the  intention  of  the  parties.  1 
Freem.  251,  2  Mod.  252;  et  vide  Bre- 
don's  case,  1  Co.  76.  Hence,  too,  the 
doctrine  of  Cypres  (as  it  is  called,)  the 
principle  of  which  in  wills  is,  that  where 
there  is  a  general  and  also  a  particular 
intention,  and  the  particular  intention 
cannot  take  effect,  the  words  shall  be 
so  construed  as  to  give  effect  to  the 
general  intention.  See  Preston's  Shep. 
Touch.  87,  and  the  expressions  of  Bul- 
ler,  J.,  2  T.  R.  254.  A  further  conse- 
quence of  this  rule  is  expressed  in  the 
maxim.  Mala  grammalica  non  viiial 
chartam,  and  there  have  been  cases  in 
which  the  word  and,  in  furtherance  of 
this  doctrine,  has  been  read  or;  see 
Chapman  v.  Dalton,  Plowd.  289;  1 
Inst.  225  a.  Again,  the  construction 
must  be  made  on  the  entire  *in-  r^oo'-i 
strument,  after  looking,  as  the  '-  -■ 
phrase  is,  at  the  four  corners  of  it,  ex 
antecedentibus  et  consequenlibus  jit  op- 
tima interpretatio,  and  verba  posleriora 
propter  certiludinem  addila  ad  priora 
quce  certudine  indigent  sunt  referenda ; 
see  4  Leon.  248;  and  a  branch  of  this 
rule  is  that  general  words  may  be  re- 
strained by  the  particularity  of  the  re- 
cital. Payler  v.  Homersham,  4  M.  &, 
S. ;  Simons  v.  Johnson,  3  B.  &  Adol. 
175;  et  vide  Ringer  v.  Cann,  3  M.  & 
Welsh.  343;  Doe  v.  Dodd,  5  B.  &  Ad. 
689;  Swindells  v.  Beswick,  3  A.  &.  E. 
878;  [and  the  effect  of  general  words 
confined,  where  an  intention  to  confine 
it  can  be  collected  from  the  context — 
thus  where  a  manor  to  which  an  advow- 
son  was  appendant  was  conveyed  by 
deed,  which  also  conveyed  a  moiety  of 
the  advoivson,  a  moiety  only  was  held  to 
pass.  Moseley  v.  Motleux,  10  M.  & 
W.  535.  Another  branch  of  this  rule 
is  comprised  in  the  maxim.  Falsa  de- 
monslralio  non  nocet — thus  if  one  grant 
all  his  close  in  D.,  containing  10  acres, 
whereas  it  really  contains  20,  the  20 
will  pass.  Shep.  Touch.  248,  and  ac- 
cord. Llewellyn  v.  E.  of  Jersey,  11  M. 
&  W.  163.]  Again,  every  word  in  an 
instrument  ought,  if  possible,  to  operate, 
and  subsequent  words  should  not  defeat 
prior  ones,  if  they  may  stand  together. 
Hard.  94  ;  6  Mod.  107.  Still,  if  there 
be  words  repugnant  and  plainly  at  vari- 
ance with  the  general  intention  of  the 
instrument,  they  shall  be  rejected; 
Crowley  v.  Swindles,  Vaugh.  173 ;  Sims 
V.   Doughty,  5   Ves.   243;    and  if  two 
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clauses  be  plainly  at  variance,  the  for- 
mer stands;  Hard.  94;  6  Mod.  107; 
Shep.  Touch.  88:  2Taunt.  113:  though 
it  is  otherwise  in  wills.  Doe  v.  Biggs, 
2  Taunt.  109;  Sherritt  v.  Buckley,  2 
My.  &  K.  149.  So  in  an  Act  of  Par- 
liament, Att.  Gen.  v.  Chelsea  VV.  W.  1 
Fitzg.  195.  If,  however,  the  contradic- 
tions be  of  such  a  description  as  to  ren- 
der the  intention  of  the  instrument 
wholly  uncertain  and  insensible,  it  will 
be  void.  2  And,  103;  1  Inst.  20  b, 
Thomas  v,  Thomas,  6  T.  R.  676 ;  Doe 
V.  Fleming,  5  Tyrwh,  1113;  [Doe  v. 
Carew,  2  Q.  B.  317.] 

A  party  cannot,  without  the  very 
strongest  evidence,  be  supposed  to  in- 
tend to  contravene  the  rules  of  law,  or 
to  create  a  forfeiture;  and  therefore,  if 
either  of  those  consequences  would  fol- 
low from  giving  a  particular  construc- 
tion to  the  instrument,  such  a  construc- 
tion shall,  if  possible,  be  rejected.  Co. 
Litt.  42  and  183;  2  Bl.  Com,  379; 
Shep.  Touch.  88,  [Ubi  quid  generali- 
ter  concediiur,  inest  hcec  exccptio, 
sinon  aliquid  sit  contra  jus  fasque.  11 
Rep,  78  b.  See  Poulterers'  Company 
v.  Phillips,  6  N,  C,  314,  8  Scott,  593, 
S.  C] 

Ancient  instruments  may  be  construed 
by  ancient  usage,  for  so  the  parties  to 
them  must  be  supposed  to  have  intended. 
Contemporanea  expositio  forlissima  est 
in  lege,  per  Lord  Hardwicke,  3  Atk. 
577;  see  Bro.  Abr,  Grants,  89;  2  Bulst. 
298. 

An  evident  omission  or  mistake  may 
be  supplied  even  at  law.  Trelhewy  v. 
Ellesdon,  2  Vent.  141;  Lloyd  v.  Say 
and  Sele,  4  Bro.  P.  C.  73 :  see  Clinton 
v.  Cholmondeley,  2  B.  &  A.  625  ;  Spy  ve 
v.  Topham,  5  East,  115.  Even  a  bla7ik 
has  been  supplied  when  the  context  ob- 
viously required  it.  See  the  cases  cited 
in  Holden  v.  Raphael,  4  A.  &  E.  228. 

As  to  the  power  of  equity  to  rectify 
instruments,  see  Uvedale  v.  Halfpenny, 
2  P,  Wms.  151 ;  Tragus  v.  Puget,  2 
Ves.  194.  Matter  will  sometimes  be 
implied  where  the  intention  manifestly 
requires  it.  Quando  aliquis  concedit 
id  etiam  concedere  videtur  sine  quo  ea 
res  qucB  conceditur  esse  non  potest. 
See  HinchclifFe  v.  Earl  of  Kinnoul,  5 
Bing.  N.  C.  1,  judgment  of  L.  C.  J, 

[Vei'ba  relata  inesse  videntur.  See 
Llewellyn  v.  E.  of  Jersey,  11  M.  &  VV. 
183,  and  Vin.  Abridgement,  tit.  Estate 
(K.  2,)  5.  "  If  the  father  infeoff  the  son 
to  have  and  to  hold  to  him  and  his  heirs, 


and  the  son  infeoffs  the  father  as  fully 
as  the  flither  infeoffed  him,  by  this  tiie 
father  hath  a  fee  simple."  See  also 
Price  V.  Birch,  4  M.  &  Gr.  1.] 

The  words  used  in  a  deed  are  to 
be  taken  most  strongly  against  the 
party  using  them,  verba  accipiuntur 
fortius  contra  proferentem  ;  for  the  law 
supposes  that  natural  self-love  will  pre- 
vent a  man  from  unnecessarily  using 
language  to  his  own  disadvantage.  Co. 
Litt.  185;  Cro.  Car.  400;  2  Bl.  Com. 
379.  But  this  is  only  to  be  carried  as 
far  as  fair  inference  will  allow  ;  see  3 
Ves.  48;  and  being  a  harsh  rule,  it  must 
not  be  resorted  to  till  other  modes  of  ex- 
position have  been  tried  and  failed.  2 
Bl.  Com.  ubi  supra,  Bac.  El.  Reg.  3. 
And  there  is  a  difference  in  this  respect 
between  a  deed-poll  and  an  indenture  : 
the  former  being  executed  by  the  gran- 
tor alone,  the  words  are  his  only;  the 
latter  being  executod  by  both  parties, 
the  words  are  used  by  both,  Plowd. 
131. 

It  has  been  already  said,  "that  where 
a  deed  may  operate  in  two  ways,  he  to 
whom  it  is  made  may  elect  in  which 
way  he  will  have  it  operate.  But  the 
instrument  ought,  if  pleaded,  to  be  stated 
according  to  its  legal  effect,  and  the 
court  not  left  to  make  the  election.  In 
Miller  v.  Green,  2  Tyrwh.  8,  1  C.  & 
J.  142,  8  Bing.  92,  an  action  of  replevin 
having  been  brought  by  the  plaintiff 
against  the  defendant,  the  latter  made 
cognizance,  that,  by  deed  of  25  Sept. 
1806,  Taylor  granted  Hodgson  a  rent- 
charge  on  the  premises,  with  power  to 
enter  and  distrain  for  the  arrears,  and 
the  distress  to  detain,  manage,  sell,  and 
dispose  of  in  the  same  manner  in  all  res- 
pects as  distresses  for  rent  reserved  on 
leases  for  years  :  and  that  he,  the  defen- 
dant, as  bailiff  to  Taylor,  entered  and 
distrained  for  arrears  thereof.  The 
plaintiff  pleaded  in  bar,  that  by  a  previ- 
ous deed  of  7th  May,  1806,  Taylor 
granted  Walton  a  rent-charge  out  of  the 
same  premises,  and  for  better  securing 
the  payment,  granted,  bargained,  sold, 
and  demised  them  to  Fletcher  for  ninety- 
nine  years,  with  power  of  distress,  and 
that  arrears  had  accrued  and  were  due. 
It  was  held,  that  as  the  plea  in  bar  did 
not  aver  an  entry  by  Fletcher  under  the 
deed  of  7th  May,  1806,  no  estate  at 
common  law  appeared  to  have  vested  in 
him  by  that  deed ;  and  that,  though  an 
estate  might  have  passed  to  him  by  way 
of  bargain  and  sale,  under  the  Statute 
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of  Uses,  still,  as  he  hnd  not  so  pleaded 
it,  the  court  could  not  make  the  election 
for  him.  It  is  true  that  in  this  case  the 
party  pleading-  the  deed  was  (as  far  as 
appeared  on  the  record)  a  stranger,  and 
r*9Qn  *'^°  ''^^  couit  observed.  [See  also 
L'^-^^J  Haigh  V.  Jag-gar,  10  M.  &  W. 
52.5.]  In  Pascoe  v.  Pascoe,  3  Bing.  N. 
C.  898,  the  plaintiff  having  brought  re- 
plevin, the  defendant  avowed  that  the 
plaintiff  held  the  premises  as  his  tenant 
under  a  demise,  at  a  rent  of  32/.  per 
annum,  and  avowed  for  60Z.  arrears : 
plea  in  bar,  that  the  demise  passed  the 
■whole  of  the  defendant's  interest,  with- 
out leaving  him  any  reversion.  Upon 
demurrer,  at  a  subsequent  stage  of  the 
pleadings,  it  was  held  that  the  plea  in 
bar  was  not  bad ;  for  that,  on  the  author- 


ity of  Proece  v.  Corrie,  .5  Bing.  24,  it 
might  admit  a  demise,  yet  set  up  an 
assignment ;  and  ihougii  it  was  contend- 
ed, on  the  part  of  the  defendant,  that  the 
rent  would,  at  all  events,  be  a  rent-seek, 
to  which  a  power  of  distress  would  be 
incident  by  virtue  of  4  G.  2,  cap.  28, 
yet  the  court  said,  "  Although  it  is  true 
that  this  rent  may  be  a  rent-seek,  and 
that  the  remedy  is  the  same  under  the 
statute  for  a  rent-seek  as  a  rent-service, 
yet  the  avowry  is  for  a  rent-service  at 
common  late,  and  not  for  a  rent-seek." 
See  furtlier,  as  to  the  necessity  of  plead- 
ing a  deed  according  to  its  legal  effect, 
the  excellent  note  to  Chester  v.  Willan, 
2  VVms.  tSaund.  97  b;  [and  Wickes  v. 
Gordon,  1  Chit.  Rep.  66.] 


No  rule  of  law  is  better  settled  in  this  country  or  in  England,  than  that 
courts  will  look  to  the  end  contemplated  in  a  deed,  and  not  merely  to  the 
mode  taken  to  obtain  it,  and  will  not  allow  the  failure  of  the  one  to  involve 
that  of  the  other,  unless  there  is  an  absolute  want  of  means  to  render  it 
effectual.  All  that  is  necessary  to  constitute  a  valid  conveyance,  is  an  in- 
tention to  convey,  and  sufficient  matter  to  support  it;  and  where  these 
requisites  exist,  the  misuse  or  misapplication  of  technical  words  is  immate- 
rial;  Krider  v.  Lafferty,  1  Wharton,  303;  Jackson  v.  Blodgett,  16  John- 
son, 172.  A  deed  which  has  failed  of  effect  as  a  release,  from  the  want  of  an 
estate  in  possession  in  the  releasee,  or  as  a  feoffment  from  the  want  of  livery 
of  seisin,  may  consequently  be  rendered  effectual  as  a  bargain  and  sale  by 
the  averment  and  proof  of  a  valuable  consideration;  Cone  v.  Manifee,  2  A. 
R.  Marshall,  396;  Russell  v.  Coffin,  8  Pick.  148;  Pray  v.  Pierce,  7  Mass. 
381 ;  Jackson  v.  Beech,  1  Johnson's  Cases,  401 ;  Jackson  v.  Fish,  10 
Johnson,  4.56 ;  Rogers  v.  The  Eagle  Fire  Ins.  Co.,  9  Wend.  611  ;  and  on 
the  other  hand,  a  conveyance  which  is  ineffectual  as  a  bargain  and  sale,  or 
as  a  feoffment,  will  be  good  as  a  release  if  made  to  a  party  in  possession, 
or  who  has  an  estate  susceptible  of  being  enlarged  or  confirmed  by  a  release  ; 
Carroll  v.  Norwood,  1  Harris  &  J.  167  ;  Rees  v.  Lloyd,  Wightwick,  129  ; 
or  as  a  covenant  to  stand  seized,  on  proof  of  such  a  relationship  between  the 
grantor  and  grantee,  as  to  raise  a  consideration  of  blood  or  marriage  ;  Par- 
ker V.  Nichols,  7  Pick.  Ill ;  Gale  v.  Coburn,  18  Id.  397 ;  Brewer  v.  Hardy, 
22  Id.  876.  And  in  many  of  these  cases,  a  consideration  of  blood  was 
allowed  to  be  shown  by  parol  in  support  of  the  intention,  although  a  pecuni- 
ary consideration  was  set  forth  in  the  deed. 

In  Gale  v.  Colburn,  and  Brewer  v.  Hardy,  the  court  construed  the  deed 
as  a  covenant  to  stand  seised,  under  the  influence  of  an  impression,  that 
estate  in  futuro  cannot  be  created  by  a  bargain  and  sale.     It  is  undoubt- 
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edly  true,  that  sucli  a  conveyance  was  bad  at  common  law,  but  it  seems 
equally  well  settled  that  it  is  good  in  deeds  operating  under  the  statute  of 
uses,  whether  the  use  in  question  be  founded  on  a  pecuniary  consideration, 
or  on  blood  or  marriage.  Cornish  on  Uses,  page  89.  The  point  is  so 
held  in  England,  and  has  been  repeatedly  and  expressly  decided  in 
New  York ;  Jackson  v.  Dunsbaugh,  1  Johnson's  Cases,  91 ;  Jackson  v. 
Swart,  20  Johnson,  85;  Rogers  v.  The  Eagle  Fire  Ins.  Co.,  9  Wend. 
611;  Wallis  v.  Wallis,  4  Mass.  135;  Fisher  v.  Strickler,  10  Barr,  348. 
The  attributes  of  a  use  are  the  same  whatever  may  be  the  consideration 
in  which  it  is  founded.  And  if  uses  commencing  in  futuro,  were  without 
the  operation  of  the  statute,  when  raised  by  a  bargain  and  sale,  they  would 
be  equally  so  when  originating  in  a  covenant  to  stand  seised. 

Where  however  a  deed  is  defective  in  matter  or  execution,  and  not 
merely  in  manner,  no  legal  construction  can  render  it  valid,  for  although 
courts  may  disregard  defects  which  are  merely  formal,  they  cannot  supply 
those  which  are  matter  of  substance  ;  Bryan  v.  Bradley,  16  Conn.  474  ; 
Barrett  v.  French,  1  Id.  354. 

No  conveyance  of  a  present  estate  of  freehold  is  good  at  common  law,  with- 
out livery  of  seisin,  and  no  estate  can  pass  under  the  statute  of  uses,  with- 
out a  consideration.  A  deed  which  wants  both  these  requisites,  must  fail 
as  a  conveyance,  unless  it  can  bo  supported  on  the  ground  of  special  custom 
or  local  enactment ;  Rees  v.  Lloyd,  Wightwick,  129  ;  Carroll  v.  Norwood ; 
Bryan  v.  Bradley.  Thus  in  Jackson  v.  Caldwell,  1  Cowen,  622,  a  convey- 
ance to  a  daughter-in-law  in  trust  for  her  son,  who  was  the  grandson 
of  the  donor,  was  held  invalid  on  the  ground,  that  the  relationship 
between  the  donor  and  the  cestui  que  trust,  which  was  the  only 
consideration  for  the  deed,  could  not  enure  in  favour  of  the  trustee. 
The  same  point  was  decided  in  Jackson  v.  Scbring,  16  Johnson,  515,  and 
it  was  held,  that  a  conveyance  in  trust  for  the  family  of  the  donoi',  which 
failed  as  a  bargain  and  sale  for  want  of  a  pecuniary  consideration,  could  not 
be  sustained  as  a  covenant  to  stand  seised,  because  the  trustee  was  a  stran- 
ger to  the  blood  of  the  party,  by  whom  it  was  executed.  It  was  contended 
in  like  manner,  in  Doe  v.  Davis,  2  Meeson  &  Welsby,  511,  that  a  deed  of 
gift  to  trustees,  for  the  use  of  the  daughter  of  the  donor  and  her  intended 
husband,  in  consideration  of  a  marriage  about  to  be  solemnized  between 
them,  which  had  failed  to  take  effect  as  a  feoffment,  from  the  want  of  livery 
of  seisin,  could  not  be  sustained  as  a  covenant  to  stand  seised,  because  the 
trustees,  who  were  not  within  the  consideration,  could  claim  nothing  under 
it,  and  the  cestui  que  trusts  were  intended  to  take  through  them,  and  not 
directly  from  the  donor.  But  it  was  held  by  the  court,  that  the  essential 
requisites  of  a  valid  conveyance,  under  the  statute  of  uses,  are  an  intention 
to  create  a  use,  a  consideration  to  support  it,  and  a  seisin,  out  of  which  it 
can  be  raised,  and  that  as  all  these  were  present  in  the  case  before  them,  it 
was  immaterial,  whether  the  use  was  fed  out  of  the  seisin  of  the  trustees,  or 
of  the  party,  by  whom  the  conveyance  was  executed.  The  distinction  be- 
tween these  cases  seems  to  be,  that  as  a  trust  was  intended  in  Jackson  v. 
Sebring  and  Jackson  v.  Caldwell,  the  failure  of  the  estate  of  the  trustee 
necessarily  involved  that  of  the  cestui  que  trust;  while  no  such  difficulty 
existed  in  Doe  v.  Davis,  where  the  party  to  whom  the  conveyance  was  made, 
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was  a  mere  conduit-pipe,  and  the  intention  was  to  vest  a  use  executed,  in 
the  ultimate  grantee. 

The  difficulties  which  existed  in  these  cases,  have  been  removed  in  many 
of  the  states  of  this  country,  by  special  enactments,  dispensing  with  the 
necessity  for  livery  of  seisin,  and  rendering  deeds  of  gift  or  grant  equivalent 
in  their  operation  to  feoffments,  for  the  purposes  of  passing  or  transmitting 
estates  held  by  right,  if  not  for  that  of  creating  or  divesting  them  by  wrong ; 
Emery  v.  Chase,  5  Greenleaf,  252 ;  Barrett  v.  French,  1  Connecticut,  554 ; 
Pidge  V.  Tyler,  4  Mass.  331 3  Higbee  v.  llice,  5  id.  352;  Sprague  v. 
Woods,  4  Watts  &  Sergeant,  194  ;  Duraut  v.  llitchie,  4  Mason,  45.  Thus 
conveyances  by  deed,  acknowledged  and  recorded,  were  rendered  valid  in 
Massachusetts  without  any  other  act  or  ceremony,  by  the  provincial  statute, 
9  W.  3,  c.  7.  In  like  manner,  all  deeds  and  conveyances,  made  and  record- 
ed in  Pennsylvania  in  pursuance  of  the  act  of  May  28th,  1715,  have  the 
force  and  effect  of  deeds  inrolled,  or  of  feoffments  with  livery  of  seisin  ia 
England.  And  similar  enactments  have  been  made  in  many  of  the  other 
states  of  the  Union.  These  statutes,  however,  are  simply  enabling,  and 
do  not  exclude  the  operation  of  the  statute  of  uses,  or  of  the  common  law. 
The  system  of  conveyancing,  originally  brought  from  England  by  our 
ancestors,  is  still,  therefore,  in  force,  although  in  a  modified  form,  in  most 
parts  of  this  country,  and  deeds  are  generally  drawn  and  construed  with 
reference  to  it,  rather  than  to  the  local  statutes  above  referred  to.  These 
statutes  are  notwithstanding  constantly  called  in  aid,  when  their  assist- 
ance is  necessary  to  give  effect  to  the  intention  of  the  parties.  Deeds 
are  consequently  regarded  either  as  statutory  grants,  or  as  deriving  their 
effect  from  the  common  law,  or  the  statute  of  uses,  as  will  best  sub- 
serve the  object  for  which  they  were  executed.  Thus  nothing  is  better 
settled,  than  that  as  a  use  limited  upon  a  use,  is  without  the  operation  of 
the  statute  of  uses,  a  bargain  and  sale  to  one  man  for  the  use  of  another, 
vests  the  legal  estate  in  the  former,  subject  to  a  trust  in  favour  of  the 
latter  ;  Benloe's  Reports,  p.  188  ;  Jackson  v.  Cary,  16  Johnson,  304.  It 
was  notwithstanding  decided  in  Marshall  v.  Fisk,  6  Mass.  24,  that  a  bar- 
gain and  sale  to  A.  to  the  use  of  B.  might  be  construed,  in  Massachusetts, 
as  a  direct  statutory  grant  of  the  legal  estate  to  A.,  when  the  use  to  B. 
would  become  the  first,  and  consequently  be  within  the  operation  of  the 
statute  of  uses.  The  same  point  was  decided  in  Durant  v.  Ritchie,  4  Mason, 
45,  and  Thatcher  v.  Omans,  3  Pick.  520.  On  the  other  hand,  in  Stearns 
V.  Palmer,  10  Metcalf,  32,  a  bargain  and  sale  to  a  number  of  persons,  for 
the  use  of  a  township,  was  treated  as  vesting  the  legal  estate  in  the  bar- 
gainees, and  giving  a  mere  equity  to  the  township,  apparently  because  this 
construction,  was  better  adapted  to  give  effect  to  the  intention  of  the  parties 
than  any  other. 

A  somewhat  similar  question  arose  in  Sprague  v.  Woods.  Land  had  been 
conveyed  by  bargain  and  sale,  to  the  only  proper  use  and  behalf  of  A.  in  trust 
for  B.,  and  it  was  decided  that  the  legal  estate  vested  in  A.,  under  the  Act 
of  Assembly,  above  cited,  by  which  deeds  of  bargain  and  sale  duly  recorded, 
are'rendered  equivalent  to  feoffments,  and  that  there  was  nothing  to  inter- 
fere with  the  operation  of  the  Statute  of  Uses,  on  the  trust  for  B.  The  law 
was  so  held,  to  obviate  the  objection,  that  the  second  use  could  not  be  sup- 
ported as  a  trust  in  favour  of  B.,  who  had  paid  no  consideration,  and  against 
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A.,  who  had.  But  this  construction  is  attended  with  difficulties^  which  seem 
more  formidable  than  those  which  it  was  designed  to  avoid.  Although  a 
bargain  and  sale  to  A.  to  the  use  of  B.,  may,  no  doubt  be  regarded  agree- 
ably to  the  decision  in  Marshall  v.  Fisk,  as  conveying  the  legal  estate  to  A. 
directly,  and  thus  leaving  the  use  to  B.,  within  the  reach  of  the  statute — 
yet  this  rule  cannot  hold  good  where  the  parties  show  a  contrary  intention, 
by  limiting  the  use  of  the  conveyance  to  the  bargainee,  and  declaring  a 
second  use  or  trust  in  favour  of  a  third  party.  Nothing  is  better  settled  in 
conveyancing,  than  that  when  a  lease  and  release,  or  fcofl'ment,  is  made  to  A. 
to  the  use  of  B.,  the  statute  is  limited  in  its  operation  to  A.,  and  the  use  to  B. 
takes  effect  only  as  trust;  Sugden  on  Powers,  p.  171 ;  Doe  v.  Passingham, 
6  B.  &  C.  3.05.  It  is  evident,  therefore,  that  even  if  the  fullest  effect  were 
given  to  the  words  of  the  Act  of  Assembly,  and  a  bargain  and  sale  regarded 
as  equivalent  in  all  respects  to  a  feoffment,  the  use  would  still  have  been 
executed  in  the  bargainee,  and  the  cestui  que  trust  would  have  had  a  mere 
equity.  The  law  was  so  held  in  the  prior  case  of  Franciscus  v.  Reigart,  4 
Watts,  98,  118,  which  seems  to  have  been  overlooked  by  the  court,  in 
deciding  Sprague  v.  "Woods. 

It  is  evident,  from  what  has  been  said,  that  the  legal  estate  in  Sprague 
V.  Woods,  vested  in  the  bargainee,  and  there  would  seem  to  be  no  difficulty 
in  supporting  the  limitation  over  as  a  trust.  It  is,  no  doubt,  true,  that  a 
gift  which  is  incomplete  in  law,  will  not  be  enforced  in  equity,  as  against 
the  donor.  But  it  is  equally  well  settled,  that  when  a  grant  is  made  to  one 
man  for  the  benefit  of  another,  the  latter  will  acquire  a  good  title  in  equity, 
and  when  the  statute  of  uses  applies,  at  law.  Thus,  when  the  grant  of  an 
estate  of  freehold,  was  invalid  at  law  for  want  of  livery  of  seisin,  the  grantee 
could  not  recover  in  equity  without  proving  a  consideration.  But  when 
livery  was  made  to  a  feoffee,  for  the  use  of  a  stranger,  no  consideration  was 
necessary  to  support  the  use.  And  the  only  difference  between  making 
such  a  conveyance  by  feoffment,  and  by  bargain  and  sale,  is  the  real  or 
nominal  consideration  given  by  the  bargainee,  which  affords  room  for  an 
argument,  that  he  is  entitled  to  retain  that  for  which  he  has  given  value,  as 
against  third  persons,  who  are  mere  volunteers.  But  this,  as  well  as  every 
similar  question,  would  seem  to  be  one  of  fact  rather  than  of  law.  When  the 
grantee,  in  a  deed  of  bargain  and  sale,  is  really  a  purchaser  for  full  and 
valuable  consideration,  and  the  declaration  of  trust  is  introduced  solely  at 
his  request,  and  not  at  that  of  the  grantor,  there  may  be  room  for  doubt, 
whether  there  is  any  thing  in  the  transaction  to  bind  his  conscience,  and 
render  him  answerable  in  equity,  when  he  is  not  at  law.  For  it  may  be 
said  under  these  circumstances,  with  much  truth,  that  equity  ouglit  not  to  take 
the  estate  from  one  who  has  paid  for  it,  in  order  to  give  it  another  who  has  not. 
But  where  the  trust  is  the  result  of  an  express  stipulation  between  the- 
grantor  and  grantee,  as  it  must  be  taken  to  be,  unless  the  contrary  is  shown, 
and  forms  a  part  of  the  contract  under  which  the  latter  claims,  there  can 
be  no  doubt  that  it  is  binding  on  him,  and  that  he  cannot  refuse  to  execute 
it,  when  called  on  subsequently  by  the  cestui  que  trust,  Morrison  v.  Burr, 
2  W.  &  S.  8G;  Miller  v.  Pearce,  6  Id.  97.  Thus  it  was  held  in  Miller  v. 
Pearce,  that  a  conveyance  of  land,  on  the  faith  of  a  promise  by  the  grantee 
to  hold  it  for  the  benefit  of  a  third  person,  created  a  trust  which  he  might 
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enforce.  So  iu  Daunison  v.  Goeliring,  7  Barr,  175,  a  conveyance  to  a 
father  in  trust  for  his  children,  was  held  to  create  a  valid  trust  in  their 
favour,  although  the  consideration  of  the  convcj-ancc  moved  from  him. 
And  the  same  point  was  decided  in  Stearns  v.  Palmer,  10  Metcalf,  32,  with 
regard  to  a  deed  of  bargain  and  sale,  setting  forth  a  valuable  consideration 
paid  by  the  bargainees,  but  declaring  a  trust  in  favour  of  third  persons. 

It  was  held  by  the  Supreme  Court  of  New  York  in  Jackson  v.  Wood,  12 
Johnson,  738  ;  and  Jackson  v.  Wendell,  lb.  355,  and  by  that  of  Vermont,  in 
Beardsley  v.  Knight,  4  Vermont,  471,  that  a  deed  is  essentially  necessary  to 
the  conveyance  of  a  legal  estate  in  land.     These  cases  are  too  well  sustained 
by  the  general  course  of  opinion  and  decision  in  this  country,  to  be  over- 
turned, but  were  this  not  so,  it  would  be  difl&cult  to  sustain  them  either  on 
principle  or  precedent.      Land  might  be  conveyed  at  common  law  by  livery 
of  seisin,  not  only  without  a  deed,  but  without  writing,  although  a  deed  was 
usually,  if  imt  invariably  resorted  to,  for  the  purpose  of  proving  and  per- 
petuating the  fact  of  livery.     Nor  was  a  writing  necessary  to  raise  a  use  in 
equity,  where  there  was  either  a  transmutation  of  possession,  or  the  payment 
of  a  valuable  consideration.    The  statute  of  uses  simply  provided  the  means 
of  clothing  uses  with  possession,  and  left  the  law  in  other  respects  as  it  was 
before.     And  the  necessity  for  having  recourse  to  a  seal  arises  solely  on  the 
statute  of  enrolments,  which  rendered  a  deed  indented  and  inrolled  necessary 
to  the  validity  of  conveyances  by  bargain  and  sale.      It  is  therefore  well  set- 
tled, that  apart  from  the  operation  of  this  statute,  and  in  certain  cities  and 
boroughs  where  it  does  not  apply,  a  bargain  and  sale  made  by  parol,  is 
equally  good  with  one  madeby  deed,  2  Inst.  671,  675;  Chibborne's  case, 
Dyer,  229,  and  Brushy  v.  Thompson,  4  Cr.  B.  48,  60.     The  provisions  of 
the  statute  of  enrolments  are  entirely  local,  and  are  probably  not  iu  force 
in  any  part  of  the  Union ;  Jackson  v.  Dunsbaugh,  1  Johnson's  cases.     The 
conveyance  of  land  therefore  stands  on  the  same  footing  with  us  as  it  did 
at  common  law,  except  in  so  far  as  a  change  has  been  made  by  the  statute 
of  frauds,  and  a  bargain  and  sale  would  be  good  without  deed,  if  the  custom 
of  adding  the  solemnity  of  a  seal,  were  not  so  universal,  as  to  have  passed 
into  decision,  and  acquired  the  force  of  law. 

H. 
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EASTER.— 39  GEO.  3,  K.  B. 

[REPORTED  8  T.  R.  186.] 

If  A.  recover  in  tort  against  two  defendants,  and  levy  the  whole  damages  on  one, 
that  one  cannot  recover  a  moiety  against  the  other  for  his  contribution  ;  aliter, 
in  assumpsit. 

One  Starkey  brouglit  an  action  on  the  case  against  the  present  plaintiff 
and  defendant  for  an  injury  done  by  them  to  his  reversionary  estate  in  a 
mill,  in  which  was  included  a  count  in  trover,  for  the  machinery  belonging 
to  the  mill ;  and  having  recovered  840/.,  he  levied  the  whole  on  the  pre- 
sent plaintiff,  who  thereupon  brought  this  action  against  the  defendant  for  a 
contribution  of  a  moiety,  as  for  so  much  paid  to  his  use. 

At  the  trial,  before  Mr.  Baron  Thomson,  at  the  last  York  assizes,  the 
plaintiff  was  nonsuited,  the  learned  judge  being  of  opinion  that  no  contribu- 
tion could  bylaw  be  claimed  as  between  joint  wrong-doers;  and,  conse- 
quently, this  action,  upon  an  implied  assumpsit,  could  not  be  maintained  on 
the  mere  ground  that  the  plaintiff  had  alone  paid  the  money  which  had 
been  recovered  against  him  and  the  other  defendant  in  that  action. 

Chamlre  now  moved  to  set  aside  the  nonsuit ;  contending,  that  as  the 
former  plaintiff  had  recovered  against  both  these  parties,  both  of  them  ought ' 
to  contribute  to  pay  the  damages  :  but 

Lord  Kenyon,  C.  J.,  said,  there  could  be  no  doubt  but  that  the  nonsuife 
was  proper  :  that  he  had  never  before  heard  of  such  an  action  having  been 
brought,  where  the  former  recovery  was  for  a  tort :  that  the  distinction  was 
clear  between  this  case,  and  that  of  a  joint  judgment  against  several  defend- 
ants in  an  action  of  assumpsit :  and  that  this  *deeision  would  not  f-:i;9QQ-j 
affect  cases  of  indemnity,  where  one  man  employed  another  to  do  L  J 
acts,  not  unlawful  in  themselves,  for  the  purpose  of  asserting  a  right. 

Rule  refused. 

The  case  of  Philips  v.  Biggs,  Hard.  164,  was  mentioned  by  Law,  for  the 
defendant,  as  the  only  case  to  be  found  in  the  books  in  which  the  point  had 
been  raised ;  but  it  did  not  appear  what  was  ultimately  done  upon  it. 
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The  principle  establishod  by  Merry- 
weather  V.  Nixan,  viz.,  that  one  tort- 
feasor cannot  recover  contribution 
against  anotlier,  is  but  one  modification 
of  that  p-cneral  rule  laid  down  by  Wil- 
mot,  C.  J.,  in  Collins  v.  Blantcrn,  ante, 
vol.  i.  viz.  :  Ex  turpi  causa  von  oritur 
actio.  "  Whoever,"  his  lordship  there 
lays  down,  "is  a  party  to  an  unlawful 
contract,  if  he  have  once  paid  the  n^oney 
stipulated  to  be  paid  in  pursuance  thereof, 
shall  not  have  the  help  of  a  court  of  jus- 
tice to  fetch  it  back  again."  And  the 
statement  of  an  account  in  which  the 
money  duo  by  the  terms  of  the  illegal 
contract  is  allowed,  seems  for  this  pur- 
pose equivalent  to  payment  of  it.  Owens 
V.  Denton,  1  C.  Mee.  &  Rose.  712;  5 
Tyrwh.  359.  In  that  case,  the  defend- 
ant had  sold  malt  to  the  plaintiff  by  the 
hobbett,  and  the  price  having  been  in- 
cluded in  an  account  stated  and  settled 
between  them,  it  was  held,  that  the  de- 
fendant might  avail  himself  of  the  sale 
in  support  of  a  plea  of  set-off  to  an  ac- 
tion brought  against  him  by  the  plain- 
tiff. "The  general  proposition,"  said 
Lord  Abiiiger,  "may  be  admitted,  that 
a  seller  cannot  enforce  a  contract  of  this 
sort  by  action,  or  in  support  of  a  plea  of 
set-off.  But  the  question  here  is,  whe- 
ther a  settlement  of  accounts,  equivalent 
to  a  payment  in  cash,  has  not  taken  place 
between  the  parties'?" 

Examples  of  the  rule,  that  money  paid 
in  pursuance  of  an  illegal  contract  shall 
not  be  brought  back  again,  are  to  be  found 
in  McKinnall  v.  Robmson,3  Alee.  &  W. 
441,  where  it  was  held  that  money  lent 
for  the  purpose  of  illegal  gaming  is  not 
recoverable,  B.  N.  P.  16,132;  [Allport 
v.  Nutt,  1  C.  B.  974] ;  Hovvsonv.  Han- 
cock, 8  T.  R.  575  ;  {  M'Cullum  v.  Gour- 
lay,  8  Johnson,  147;  Burt  v.  Place,  6 
Cowen,  431 ;  Babcock  v.  Thomp.son,  3 
Pickering,  446;}  Browning  v.  Morris, 
Cowp.  790;  Andree  v.  Fletcher,  3  T.  R. 
266;  Vandyck  v.  Hewitt,  1  East,  97; 
Lubbock  V.  Potts,  4  East,  449;  which 
shew,  that,  in  case  of  illegal  insurance, 
the  premium  cannot  be  recovered  back, 
notwithstanding  that  the  insurance  being 
void,  the  underwriters  could  not  have 
been  compelled  to  pay  the  loss;  though 
it  is  otherwise  where  the  illegality  has 
been  occasioned  by  an  accident,  of  which 
the  insured  could  not  have  been  aware, 
such  as  the  breaking  out  of  hostilities 
between  the  country  of  the  insured  and 
this  country,  of  which  no  news  had  ar- 
rived at  the  place  where  the  insurance 


was  effected.  Oom  v.  Bruce,  12  East, 
225;  and  see  Hentig  v.  Stannifbrth,  5 
M.  &  S.  122;  {and  Speise  v.  M'Coy,  G 
Watts  &  Sergeant,  485. }  It  must  be 
observed  that  the  generality  of  this  doc- 
trine is  subject  to  some  qualifications, 
for  though,  generally  speaking,  money 
paid  in  pursuance  of  an  illegal  contract 
cannot  be  recovered,  yet  where  the  con- 
tract has  been  rendered  illegal  by  an  act 
the  object  of  which  is  to  protect  one  class 
of  men  against  another,  or  where  the 
contract  has  been  made  in  consequence 
of  oppression  on  one  side,  and  submis- 
sion on  the  other,  persons  belonging  to 
the  class  whose  protection  is  the  object 
of  the  law  may  recover  back  from  those 
against  whom  it  is  intended  to  protect 
them  payments  made  under'a  contract  ; 
see  Smith  v.  Bromley,  Dougl.  696  n.,  B. 
N.  P.  133;  Jaques  v,  Golightly,  2  BI. 
1073;  Jaques  v.  Withy,  1  H.  Bl.  65; 
Williams  v.  Hedley,  8  East,  378  ;  Tay- 
lor v.  Lendey,  9  East,  49  ;  Smith  v.  Cuff, 
6  M.  &S.  160;  {Bradshawv.  Biadshaw, 
9  M.  &  W.  29;  Horton  v.  Riley,  11  Id. 
492.  S.  P.  dicta  in  Inhabitants  of  Wor- 
cester v.  Eaton,  11  Massachusetts,  368, 
376.  Accordingly,  one  who  has  paid 
usurious  interest  may  recover  back  the 
excess  above  the  legal  rate,  in  an  action 
for  money  had  and  received,  for  the  law 
looks  on  the  borrower  as  a  victim  rather 
than  an  aggressor  ;  Wheaton  v.  Hibbard, 
20  Johnson,  290;  Thomas  v.  Shoemaker, 
6  Watts  &  Sergeant,  179,  183;  Bond  v. 
Hays,  Executor,  12  Massachusetts,  34.} 
And  it  must  also  be  observed,  that  even 
money  paid  in  pursuance  of  an  illegal 
contract  by  one  of  the  parties  to  it,  but 
paid,  not  to  the  other  party,  but  to  a 
stakeholder,  may  be  recovered  back  from 
the  stakeholder  before  it  has  reached  the 
other  party's  hands ;  for  to  permit  this 
is  merely  to  allow  a  locus  poenitentiEe, 
and  to  prevent  the  illegal  contract  from 
being  ^executed  at  all.  See  Cot-  r*.iQQ-i 
ton  v.  Thurland,  5  T.  R.  405;  L  ^^^J 
Smith  v.  Bickmore,  4  Taunt.  474 ;  Haste- 
low  v.  Jackson,  8  B.  &  B.  '121 ;  Hodson 
V.  Terrill,  1  C.«fe  Mee.  802,  [So  if  the 
stakeholder  pay  the  money  over  to  the 
winner  after  notice  from  the  loser  not 
to  do  so,  he  remains  equally  liable,  Haste- 
low  V.  Jackson ;  Hodson  v.  Terrill. 
Secus  if  he  pay  it  over  with  his  assent, 
or  without  notice  of  his  dissent,  Howson 
V.  Hancock,  8  T,  R.  575;  and  so  if  the 
money  reach  the  hands  of  any  person 
who  can  be  considered  an  agent  for  the 
party  entitled  to  receive  it,  even  by  vir- 


MERRY  WE  AT  HER    V.     N  I  X  A  N. 


395 


tue  of  the  illegal  agreement,  yet  such 
agent  cannot  set  up  the  illegality  as  an 
answer  to  tiie  claim  of  his  principal,  Ten- 
ant V,  Elliott,  1  B.  &  P.  3;  Farmer  v. 
Russell,  1  B.  &  P.  290,  although  he  may 
have  been  privy  to  the  original   illegal 
agreement,  as  a  broker  effecting  an  il- 
legal assurance,  which  was  the  case  in 
Tennant  v.  Elliott;  and  see  Bourfield  v. 
Wilson,  IG  L.  J.  Ex.  44.    A  stakeholder, 
however,  is  not  such  an  agent  for  the 
winner  of  an  illegal  wager,  or  in  an  il- 
legal lottery,  Allport  v.^Nutt,  1  C.  B. 
r  *C)QQ    1  *y^4;  and  see  Thorpe  v.  Cole- 
L    'Jayaj  „^r^^^  I  Q   3  999,  otherwise  it 
would  in  fact  be  enforcing  the  illegal  con- 
tract, a  part  of  which  is  that  the  stake- 
holder shall  pay  over  the  amount  to  the 
winner,  but,  if  the  stakeholder  pay  over 
the  amount  to  a  third  person,  for  the  use 
of  the   winner,  such  party   receives   it 
upon    another    and    different   contract, 
which  can   be  enforced   against  him  by 
the  winner  without  having  recourse  to 
the  original  illegal  agreement;  and  this 
seems  to  be  the  test  of  the  plaintiff's 
right  to  recover,   Simpson   v.   Bloss,   7 
Taunt.  246;  and  see  Fivaz  v.  Nicholls, 
2  C.  B.  501,  where  the  declaration  stated 
that  the  defendant  having  charged  one 
Leeman  with   felony,  it  was  agreed  be- 
tween iho  plaintiff  and  defendant  that 
in  consideration  of  the   latter  desisting 
from  prosecution,  the  plaintiff  would  ac- 
cept a  bill   to  be  drawn   upon   him   by 
Leeman,  who  was  to  indorse  it  to  the 
defendant;  that  the  bill  was  drawn,  ac- 
cepted, and  indorsed  in  pursuance  of  the 
agreement,    but    the    defendant,    well 
knowing  that  he  could  not  recover  upon 
the  bill,   conspired   with  one   Rouse,  a 
pauper,  to  whom  he  indorsed  the  bill,  in 
order  that  he  might   sue    the    plaintiff 
upon  it  for  the  benefit  of  the  defendant, 
which  he  did,  but  failed,  on  the  ground 
of  the  illegality  in   its  concoction;  that 
Rouse  was  unable  to  pay  the  costs,  and 
the   plaintiff  was   therefore  damnified. 
Upon  demurrer  to  this  declaration  it  was 
held,    that   even    assuming    an   action 
would  lie  for  inciting  another  to  bring  a 
civil     action    without    probable    cause 
(which  semble  it  would  not),  yet  that  in- 
asmuch as  the  illegal  contract  to  which 
the  plaintiff  was  a  party  formed  a  neces- 
sary ingredient  in  the  cause  of  action  de- 
clared on,  the  plaintiff  could  not  recover.] 
{In  Yates  v.  Foot,  12  Johnson,  1,  over- 
ruling Vischer  v.   Yates,  11  id.  23,  it 
was  decided  by  the  Court  of  Errors,  that 


though  the  money  may  be  recovered  from 
the  stakeholder  before  the  hafpening  of 
the  contingency,  yet,  after,  it  cannot; 
ace.  Fowler  v. Van  Surdam,  1  Denio,557, 
560;  but  see  since  the  Revised  Statutes, 
Ruckman  v.  Pitcher,  1  Comstock,  392; 
and  O'Maley  v,  Reese,  6  Barbour's  S. 
Ct.  658;  and  Morgan  v.  Groff,  4  id. 
524.  However,  the  contrary  English 
doctrine,  that  the  money  may  be  recover- 
ed any  time  before  actually  paid  over, 
or  if  paid  over  after  notice,  is  ably  vindi- 
cated by  Gibson.  C.  J.,  in  M'Alister  v. 
Hoffman,  16  Sergeant  &  Rawle,  147, 
and  is  sustained  by  the  decisions  ia 
Livingston  v.  Woolan,  1  Nott  &  M'Cord, 
178;  Perkins  v.  Eaton,  3  New  Hamp- 
shire, 152 ;  Clark  v.  Gibson  and  Trustee, 
12  id.  386;  Jacobs  v.  Walton,  1  Har- 
rington, 496;  Ball  v.  Gilbert  and  Trus- 
tee, 12  ]\Ietcalf,  397,  403 ;  Tarleton  v. 
Baker,  18  Vermont,  10,  14;  Moore  v. 
Trippe,  Spencer,  263;  Perkins  v.  Hyde, 
6  Yerger,  288,  where  the  decision  of 
the  Court  of  Errors,  in  Yates  v.  Foot,  is 
spoken  of  as  wholly  destitute  of  autho- 
rity.} 

There  is  this  further  distinction,  if, 
indeed,  it  can  be  properly  so  called. 
Where  an  illegal  instrument  has  been 
concocted,  even  though  it  assume  the 
shape  of  a  deed,  no  person  is  estopped 
from  disputing  the  right  to  sue  upon  it. 
Thus,  the  covenantor  or  obligor  in  an 
illegal  bond  or  covenant  can  plead  tlif) 
illegality  in  order  to  avoid  the  deed. 
But  where  the  deed  is  one  under  which 
an  estate  has  passed,  and  the  party  con- 
veying is  particeps  criminis,  privy  to 
the  illegal  purpose,  there  he  cannot 
defend  himself  against  an  ejectment 
upon  the  ground  of  his  own  fraud  in 
executing  the  conveyance.  fS.  if. 
Inhabitants  of  Worcester  v.  Eaton,  11 
Massachusetts,  368. }  Therefore,  where 
A.  conveyed  to  B.,  in  order  to  give  him 
a  colourable  qualification  to  kill  game,  it 
was  held  that  he  had  no  defence  in  an 
ejectment  brought  by  the  latter.  Doe  d. 
Roberts  v.  Robert.s,  2  B.  and  A.  367 ; 
see  Hawes  v.  Leader,  Cro.  Jac.  270, 
Yelv.  196.  {Osborne  v.  Moss,  7  John- 
son, 161 ;  Reichart  v.  Caslator  and 
others,  5  Binney,  109;  Sickman  v.  Laps- 
ley,  13  Sergeant  &  Rawle,  224;  Stew- 
art v.  Kearney,  6  Watts,  453;  Telford 
V.  Adams,  id.  429;  Grider  v.  Graham, 
4  Bibb,  70 ;  Wright  v.  Wright,  2  Lit- 
tell,  8,  12.}  But  this  does  not  always 
hold  good  as  against  persons  claiming 
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through  the  party  to  the  fraudulent  con- 
veyance, for  they  may  be  the  very  per- 
sons sought  to  be  defrauded ;  therefore, 
where  A.  conveyed  in  order  to  evade  the 
Mortmain  Acts,  his  heir  was  allowed  to 
qtiestion  the  conveyance  for  it  operated 
to  his  disherison.  Doe  d.  Williams  v. 
Lloyd,  5  Bing.  N.  Ca.  741.  {If  the 
conveyance  was  made  to  defraud  cre- 
ditors, the  grantor's  administrator,  so 
far  as  the  estate  is  insolvent,  and  he  is 
thereby  a  trustee  for  creditors,  may 
avoid  the  conveyance;  Welsh  v.  Bekey, 
Executor  of  Hayden,  1  Penrose  &  Watts, 
57,  61 ;  Buehler  v.  Gloninger,  2  Walts, 
226.  Yet  the  property  is  not  assets, 
which  the  administrator,  as  such,  is 
bound  for.} 

The  doctrine  established  in  Merry- 
weather  V.  Nixan  is  drawn  from  the 
same  source  as  that  which  prevents  the 
recovery  back  of  money  paid  in  pursu- 
ance of  an  illegal  contract.  If  contribu- 
tions could  be  claimed  by  one  tort-feasor 
from  another,  the  community  of  wrong 
between  the  plaintiti'  and  defendant 
would  be  the  very  foundation  of  the 
action ;  and  it  is  contrary  to  policy  to 
allow  a  man  to  recover  that  which  he  has 


paid  in  consequence  of  his  illegal  act, 
as  to  allow  him  to  recover  that  which 
he  has  paid  in  consequence  of  his  illegal 
contract ;  and  therefore,  where  a  sheriff 
lets  the  defendant  go  without  taking  a 
bail-bond,  and  is  in  consequence  obliged 
to  pay  the  debt,  he  cannot  recover  the 
amount  of  it  from  the  defendant.  Pit- 
cher v.  Bailey,  8  East,  171  ;  Eyles  v. 
Faikney,  Peake,  N.  P.  C.  144,  n.  The 
qualifications  which  have  been  engrafted 
on  the  general  rule  laid  down  in  Merry- 
weather  v.  Nixan,  will  be  found  collect- 
ed in  the  note  to  Lampleigh  v.  Braith- 
waite,  ante,  vol.  i.  p.  71,  et  seq.,  in 
which  the  right  of  a  joint-contractor  to 
contribution  is  also  spoken  of.  {There 
is  no  contribution  between  co-trespass- 
ers ;  Acheson  v.  Miller,  18  Ohio,  1; 
and  a  promise  to  indemnify  for  perform- 
ing an  unlawful  act,  is  void;  Cumpston 
v.  Lambert,  id.  81.} 

{See  the  true  extent  and  application 
of  the  rule  of  ex  turpi  contractu  non  ori- 
tur actio,  explained  by  Washington  and 
Marshall,  is.,  in  Toler  v.  Armstrong, 
4  Washington  C.  C.  297,  and  11  Whea- 
ton,  258. } 

H.  B.  W. 
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*VICARS    V.    WILCOCKS.  [*300] 

MICH.— 47  GEO  3.— K.  B. 
[reported  8  EAST,  1.] 

Where  special  damage  is  necessary  to  sustain  an  action  for  slander,  it  is  not  suffi- 
cient to  prove  a  mere  wrongful  act  of  a  third  person  induced  by  the  slander, 
such  as  that  he  dismissed  tlie  plaintitF  from  his  employ,  before  the  end  of  the 
term  for  which  they  had  contracted  ;  but  the  special  damage  must  be  a  legal 
and  natural  consequence  ot  the  slander. 

Damage,  to  be  actionable,  must  not  be  too  remote. 


In  an  action  on  the  case  for  slander,  the  plaintiff  declared,  that  whereas 
he  was  retained  and  employed  by  one  J.  0.,  as  a  journeyman  for  wages,  the 
defendant  knowing  the  premises,  and  maliciously  intending  to  injure  him, 
and  to  cause  it  to  be  believed  by  J.  0.  and  others,  that  the  plaintiff  had 
been  guilty  of  unlawfully  cutting  the  cordage  of  the  defendant,  and  to  pre- 
vent the  plaintiff  from  continuing  in  the  service  and  employ  of  J.  0.,  and  to 
cause  him  to  be  dismissed  therefrom,  and  to  impoverish  him ;  in  a  discourse 
with  one  J.  M.  concerning  the  plaintiff,  and  concerning  certain  flocking- 
cord  of  the  defendant  alleged  to  have  been  before  then  cut,  said  that  he  (the 
defendant)  had  last  night  some  flocbing-cord  cut  into  six  yard  lengths,  but 
he  knew  who  did  it ;  for  it  was  "William  Vicars ;  meaning  that  the  plain- 
tiff had  unlawfully  cut  the  said  cord.  And  so  it  stated  other  like  discourse 
icith  other  third  persons,  imputing  to  the  plaintiff  that  he  had  maliciously 
cut  the  defendant's  cordage  in  his  rope-yard.  By  reason  whereof  the  said 
J.  0.  believing  the  plaintiff  to  have  been  guilty  of  unlawfully  cutting  tlie 
said  flocking-cord,  &c.,  discharged  him  from  his  service  and  employment, 
and  has  always  since  refused  to  employ  him;  and  also  one  R.  P.,  to  whom 
the  plaintiff  *applied  to  be  employed  after  his  discharge  from  J.  ^^oai-i 
0.,  on  account  of  the  speaking  and  publishing  the  said  slanderous  L  ^ 
words,  and  on  no  other  account  whatsoever,  refused  to  receive  the  plaintiff 
into  his  service.  And  by  reason  of  the  premises  the  plaintiff  has  been  and 
still  is  out  of  employ,  and  damnified,  &c. 

It  appeared  at  the  trial  before  Lawrence  J.,  at  Stafford,  that  the  plaintiff 
had  been  retained  by  J.  0.  as  a  journeyman  for  a  year,  at  certain  wages, 
and  that  before  the  expiration  of  the  year  his  master  had  discharged  him  in 
consequence  of  the  words  spoken  by  the  defendant.  That  the  plaintiff 
afterwards  applied  to  R.  P.  for  employment,  who  refused  to  employ  him, 
in  consequence  of  the  words,  and  because  his  former  master  had  dis- 
charged him  for  the  offence  imputed  to  him.  The  plaintiff  was  thereupon 
nonsuited;  it  being  admitted  that  the  words  in  themselves  were  not  action- 
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able  without  special  damage;  and  the  learned  judge  being  of  opinion,  that 
the  plaintiff  having  been  retained  by  his  master  under  a  contract  for  a  cer- 
tain time  then  unexpired,  it  was  not  competent  for  the  master  to  discharge 
him  on  account  of  the  words  spoken ;  but  it  was  a  mere  wrongful  act  of  the 
master,  for  which  he  was  answerable  in  damages  to  the  plaintiff;  that  the 
supposed  special  damage  was  the  loss  of  those  advantages  which  the  plain- 
tiff was  entitled  to  under  his  contract  with  his  master;  which  he  could  not 
in  law  be  considered  as  having  lost,  as  he  still  had  a  right  to  claim  them  of 
his  master,  who,  without  a  sufficient  cause,  had  refused  to  continue  the 
plaintiff  in  his  service.  2ndlj,  With  respect  to  the  subsequent  refusal  of 
R.  P.  to  employ  the  plaintiff,  that  it  did  not  appear  to  be  merely  on  account 
of  the  words  spoken,  but  rather  on  account  of  his  former  master  having 
discharged  him  in  consequence  of  the  accusation ;  without  which  he  might 
not  have  regarded  the  words. 

Jervis  now  moved  to  set  aside  the  nonsuit,  and  urged  that  it  was  always 
deemed  sufficient  pi'oof  of  special  damage  in  these  cases,  to  shew  that  the 
injury  arose  in  fact  from  the  slander  of  the  defendant,  and  it  was  not  less  a 
consequence  of  it  because  the  act  so  induced  was  wrongful  on  the  part  of 
the  master.  He  said,  that  he  could  find  no  case  where  such  a  distinction 
was  laid  down,  and  that  the  practice  of  Nisi  Prius  was  understood  to  be 
otherwise.  2ndly,  That  the  refusal  of  E.  P.  to  employ  the  plaintiff  was 
r*RO-^T  ^^^^^  °^  *that  objection;  and  that  such  refusal  had  proceeded  upon 
L  "J  the  alleged  cause  of  discharge  by  the  first  master,  and  not  upon  the 
bare  act  itself  of  discharge. 

Lord  Ellenhorovgli,  C.  J.,  said,  that  the  special  damage  must  be  the  legal 
and  natural  consequence  of  the  words  here  spoken,  otherwise  it  did  not  sus- 
tain the  declaration  :  and  here  it  was  an  illegal  consequence;  a  mere  wrong- 
fiil  act  of  the  master,  for  which  the  defendant  was  no  more  answerable,  than 
if,  in  consequence  of  the  words,  other  persons  had  afterwards  assembled  and 
seized  the  plaintiff,  and  thrown  him  into  a  horsepond  byway  of  punishment 
for  his  supposed  transgression.  And  his  lordship  asked  whether  any  case 
could  be  mentioned  of  an  action  of  this  sort  sustained  by  proof  only  of  an 
injury  sustained  by  the  tortious  act  of  a  third  person.  Upon  the  second 
gi-ound,  non  liquet  that  the  refusal  by  R.  P.  to  employ  the  plaintiff  was  in 
consequence  of  the  words  spoken,  as  it  is  alleged  to  be :  there  was  at  least 
a  concurrent  cause,  the  act  of  his  former  master  in  refusing  to  continue  him 
in  his  employ  :  which  was  more  likely  to  weigh  with  Pi.  P.  than  the  mere 
words  themselves  of  the  defendant. 


The  other  Judges  concurring, 


Rule  refused. 


In  Comyns's  Di.  Action  on  the  Case  form  the   subject-matter  of  an   action, 

— Defamation,  the  doctrine  here  assert-  will  be  found  laid  down;  and  there  are 

ed,  namely,  that  damage,  under  certain  several    modern    cases    in    which    the 

circumstances,   may  be  too  remote    to  courts  have  acted  upon  it.     In  Kelly  v. 
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Partington,  5  B.  &  Ad.  645,  the  plain- 
tiff, a  servant-maid,  sued  the  defendant 
for  using-  certain  words  not  action- 
able in  themselves,  but  in  consequence 
of  which,  it  was  stated,  one  Stenning 
had  refused  to  engage  her  in  his  ser- 
vice. The  court,  however,  held  the 
action  not  to  be  maintainable,  apparently 
upon  the  ground  that  the  words  were 
not  of  a  description  which  would  natu- 
rally lead  to  the  result  stated  in  the  de- 
claration to  have  been  produced  by 
them,  "1  have  always,"  said  Palteson, 
J.,  "  understood  that  the  special  damage 
must  be  the  natural  result  of  the  thing 
done.  The  words  here  are,  'the  plain- 
tiff secreted  Is.  6cZ.  under  the  till,  stat- 
ing, these  are  not  times  to  be  robbed.' 
Then,  it  is  said,  the  words  are  action- 
able, because  a  person,  after  hearing 
them,  chose  in  his  caprice  to  reject  the 
plaintiff  as  a  servant.  But,  if  the  mat- 
ter was  not  defamatory,  the  rejection  of 
the  plaintiff  cannot  be  considered  the 
natural  result  of  speaking  the  words. 
To  make  the  speaking  of  the  words 
wrongful,  they  must,  in  their  nature,  be 
defamatory." 

In  Morris  v.  Langdale,  2  B.  &  P.  284, 
the  declaration  stated  that  the  plaintiff 
was  a  dealer  in  the  funds,  and  that  the 
defendant  said  of  him,  '■'■He  is  a  larne 
duck,"  meaning  that  he  was  incapable 
of  fulfilling  his  contracts,  in  consequence 
of  which  divers  persons  refused  to  deal 
with  him.  The  court  held  the  declara- 
tion bad  upon  the  ground  that  the  plain- 
tiff's contracts,  which  the  words  lame 
r*'?O.Sl  ^"^^'  accused  him  *of  not  fulfil- 
•-  '-'ling,  might  be  unlawful  ones; 
and  if  so,  no  special  damage  could  arise 
from  a  charge  that  he  had  not  done  that 
which  the  law  prohibits. 

In  Ashley  v.  Harrison,  1  Esp.  48,  the 
declaration  stated  that  the  defendant 
had  published  a  libel  on  Madame  Mara, 
in  consequence  of  which  she  refused  to 
sing  (as  she  had  engaged  to  do)  at  his 
oratorio,  from  an  apprehension  of  being 
hissed  and  ill-treated,  whereby  he  lost 
the  benefit  of  her  services.  Lord  Ken- 
yon  held  the  action  not  maintainable. 
"  The  injury,"  he  said,  "  was  too  remote, 
and  impossible  to  be  connected  with  the 
cause  assigned  for  it.  Her  refusal  to 
perform  might  have  proceeded  from 
groundless  apprehension;  and  the  plain- 
tiff was  not  at  liberty  to  suggest  the 
libel  as  the  cause  of  that  injury,  which 
might    have    proceeded    from    another 


cause,  or  perhaps  from  caprice  or  inso- 
lence." [See  also  Taylor  v.  Neri,  I 
Esp.  386,  where  it  was  held  that  a  mana- 
ger of  a  theatre  could  not  sustain  an  ac- 
tion for  beating  a  performer,  per  quod 
sew  ilium  ainisit.] 

In  Ward  v.  Weeks,  7  Bing.  211,  the 
declaration  stated  the  defendant  to  have 
said  of  the  plaintiff,  "  He  is  a  rogue  and 
a  swindler;  I  know  enough  about  him 
to  hang  him;"  in  consequence  of  which 
John  Bryer  refused  to  sell  the  plaintiff 
certain  goods.  It  turned  out  at  the  trial 
that  the  words  were  spoken  to  Bryce, 
and  communicated  by  him  to  Bryer,  who 
thereupon  refused  to  trust  the  plaintiff: 
upon  this  the  plaintiff  was  nonsuited. 
On  a  motion  to  set  aside  the  nonsuit,  it 
was  urged  that  Bryce  was  the  mere 
conduit-pipe  of  the  slander;  but  the 
court  thought  that  Bryce,  being  a  free 
agent,  his  repetition  of  the  defamatory 
words  to  Bryer,  was  a  wrongful  act,  for 
which  he,  and  not  the  defendant,  should 
be  answerable,  and  they  discharged  the 
rule.  "  Every  man,"  said  Tindal,  C.  J., 
"  must  be  taken  to  be  answerable  for  the 
necessary  consequences  of  his  own 
wrongful  acts.  But  such  a  spontaneous 
and  unauthorised  communication  cannot 
be  considered  the  necessary  consequence 
of  the  original  uttering  of  the  words  ;  for 
no  effect  whatever  followed  from  the  first 
speaking  of  the  words  to  Bryce  :  if  he 
had  kept  them  to  himself,  Bryer  would 
still  have  trusted  the  plaintiff.  It  was 
the  repetition  of  them  by  Bryce  to  Bryer, 
which  was  the  voluntary  act  of  a  free 
agent,  over  whom  the  defendant  had  no 
control,  and  for  whose  acts  he  is  not  an- 
swerable, that  was  the  immediate  cause 
of  the  plaintiff's  damage.  We  think, 
therefore,  that  as  each  count  in  the  de- 
claration alleges,  as  the  only  ground,  the 
original  false  speaking  of  the  words,  the 
allegation  that  'by  means  of  the  com- 
mitting of  such  grievance,  Bryer  refused 
to  give  the  plaintiff  credit,'  is  not  made 
out  by  the  evidence,  and  on  that  ground 
we  think  the  nonsuit  is  right."  [It  would 
be  otherwise,  however,  if  the  repetition 
of  the  words  were  in  the  course  of  a 
duty  by  the  person  to  whom  or  in  whose 
presence,  they  were  spoken.  Kindillon 
V.  Maltby,  1  Car.  &  M.  40,3.  See  the 
question  as  to  what  constitutes  such  a 
course  of  duty  as  will  justify  the  com- 
munication of  defamatory  matter,  much 
discussed  in  the  case  of  Coxhead  v, 
Richards,  2  C.  B.  569,  when  the  court 
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was  equally  divided.]  See  Pilmore  v. 
HooJ,  5  Ding.  N.  C.97;  [Hewitt  v.  Mel- 
ton, 1  C.  Al.  &R.232.] 

Fur  instances  in  which  the  argument, 
ihat  the  damage  assigned  was  too  re- 
mote, has  been  held  unavailable,  may  be 
cited  Knight  V.  Gibbs,  1  Ad.  &  Ell.  43; 
Green  v.  Button,  2  C.  M.  &.  Rose.  707; 
and  Pilmore  v.  Hood,  5  Uing.  N.  C.  97. 
In  Knight  v.  Gibbs,  the  declaration 
Slated  that  the  defendant  spoke  certain 
words  of  the  plaintiff,  in  consequence  of 
which  she  was  obliged  to  leave  the  ser- 
vice of  Samuel  Enock,  a  finisher  of  straw 
hats,  by  whom  she  was  employed.  The 
evidence  was,  that  the  defendant  came  to 
Mrs.  Enock,  and  said  to  her  of  the  plain- 
liffand  her  fellow-lodger,  "I  am  ashamed 
of  their  conduct;  they  were  singing  and 
making  a  noise,  and  tabouring  the  win- 
dows: it  is  no  use  their  denying  it. 
Their  conduct  is  shameful  and  disgrace- 
ful, more  like  a  bawdy-house  than  any 
thing;  and  no  moral  person  would  like 
to  have  such  people  in  the  house." 
Mrs.  Enock,  after  tiiis,  dismissed  the 
plaintiff  and  her  companion;  but  said 
she  did  so,  not  because  she  believed 
what  the  defendant  said,  but  because  he 
was  her  landlord,  and  she  was  afraid 
of  oflending  him.  After  a  verdict  for 
the  plaintiff,  a  motion  was  unsuccess- 
fully matFe  to  enter  a  nonsuit,  on  the 
ground  that  the  damage  did  not  flow 
from  the  imputation,  but  from  Enock's 
wish  to  oblige  the  defendant,  which 
would  have  produced  the  same  effect 
had  the  words  contained  no  imputation, 
but  merely  expressed  his  desire  of  the 
plaintiff's  dismissal.  "  The  case,"  said 
Patteson,  J.,  "was  not  like  Vicars  v. 
VV^ilcocks,  because  here  the  whole  cause 
of  the  special  damage  proceeds  from  the 
plaintiff  himself:  nothing  is  done  by  any 
other  person."  "It  is  clear," said  Parke, 
J.,  "that  if  the  words  in  question  had 
not  been  used,  the  plaintitif  would  not 
have  been  dismissed  ;  and  it  is  sufficient 
in  this  action  to  show  she  was  turned  out 
r*'l(Ul  '"  con-cquence  of  such  words  *of 
L  "^^  '*J  the  defendant.  The  effect  of  the 
evidence  may  be,  that  the  witness  would 
have  turned  the  plaintiff  away  if  differ- 
ent words  had  been  used  ;  but  the  differ- 
ent words  were  not  used,  and  she  was 
sent  away  in  consequence  of  these.  In 
Vicars  v.  Wilcocks,  supposing  the  point 
there  to  have  been  rightly  decided, 
there  were  two  distinct  causes  of  the 
special  damage;  the  words  used,  and 
ihe  act  done  by  a  third  person,  and  the 


special  damage  might  have  resulted  from 
either." 

In  Green  v.  Button,  2  C.  Mee.  &  R. 
707,  the  declaration  stated  that  the  plain- 
tiff was  a  carpenter,  and  had  purchased 
of  C.  &  Son  2U0  battens  for  111.  which 
he  had  borrowed  from  the  defendant  and 
paid  to  C.  &  Son ;  for  which  sum  the 
defendant  falsely  and  wrongfully  pre- 
tending that  he  had  a  lien  on  the  bat- 
tens, directed  C.  &.  Son  not  to  deliver 
them  to  the  plaintiff  without  his  (the 
defendant's)  orders;  that  C.  &  Son  com- 
plied with  this  direction,  and  plaintiff 
thereby  lost  the  benefit  of  the  battens. 
The  plea  denied  the  payment  of  the  111. 
to  C.  &  Son ;  and,  on  demurrer  to  it, 
the  declaration  was  impugned  on  the 
authority  of  Vicars  v.  Wilcocks,  and 
Morris  v.  Langdale.  The  court,  how- 
ever, held,  that  if  C.  &  Son  had  not  been 
paid  (and  the  plea  traversed  the  pay- 
ment), it  was  not  clear  that  their  refusal 
to  deliver  the  battens  was  unjustifiable, 
and  if  not,  it  might  be  assigned  as  spe- 
cial  damage  arising  from  the  defendant's 
false  representation,  without  impugning 
the  authority  of  Vicars  v.  WilcocKs. 
Parke,  B.,  in  delivering  judgment,  said, 
"  Vicars  v.  Wilcocks,  and  Lord  Eldon's 
dictum  in  Morris  v.  Langdale,  are  cited 
to  show  that  the  plaintiff's  right  of  action 
against  them  (C.  &.  Son)  bars  him  from 
recovering  against  the  defendant:  it  is 
not  necessary  to  consider  how  far  those 
cases  would  be  supported,  if  the  same 
question  arose  directly;  if  it  did,  we 
should  desire  time  to  give  them  a  full 
consideration,  some  doubt  having  been 
thrown  upon  their  authority." 

The  work  to  which  his  lordship  allud- 
ed, as  having  cast  some  doubt  on  the 
authority  of  Vicars  v.  Wilcocks,  is  Mr. 
Starkie's  e.xcellent  Law  of  Slander  and 
Libel,  2nd  Ed.  p.  205,  where  the  follow- 
ing observations  will  be  found; — "It has 
been  said,  that  where,  in  consequence  of 
the  words,  a  third  person  has  refused  to 
perform  a  contract  previously  made  with 
the  plaintiff,  and  which  he  is  in  law 
bound  to  perform,  no  action  is  maintain- 
able, for  the  plaintiff  is,  in  such  case, 
entitled  to  a  compensation  for  the  non- 
performance of  the  contract;  and  were 
he  allowed  to  maintain  his  action  for 
the  slander,  he  would  receive  a  double 
compensation  for  the  same  injury — first, 
against  the  author  of  the  slander;  and 
secondly,  against  the  person  who  had  re- 
fused to  perform  his  agreement.  This 
doctrine  would,  in  many  instances,    be 
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productive  of  hardship  to  the  plaintiff: 
he  may  revert,  it  is  true,  to  his  legal 
remedy  against  the  person  refusing  to 
perform  his  contract;  but  this  can 
scarcely  be  considered  as  a  full  and 
real  compensation  to  a  party  who  has 
had  a  benefit  in  possession  wrested 
from  him,  and  converted  into  a  bare 
legal  right."  It  may  perhaps  be  urged 
that  Vicars  v.  Wilcocks  was  decided, 
not  so  much  on  the  ground  that  the 
plaintiff,  if  suffered  to  recover,  would 
have  obtained  two  compensations,  as  on 
the  ground  that  the  damage  alleged  by 
the  plaintiff  could  not  be  considered  the 
natural  consequence  of  the  defendant's 
act,  since  the  law  cannot  esteem  it  natu- 
ral that  the  repetition  of  a  slander 
against  the  contractor  should  induce 
any  one  to  break  his  contract.  Still  it 
is  difficult  to  answer  the  observation 
made  by  Mr.  Starkie,  in  a  note  to  the 
above  passage,  namely,  that  the  doctrine 
laid  down  in  Vicars  v.  Wilcocks,  is  in- 
consistent with  the  cases  in  which  an 
action  has  been  maintained  for  slander 
laying,  as  special  damage,  the  loss  of  a 
marriage  by  a  lady,  to  whom  the  party 
breaking  off  the  match,  was  under  an 
engagement,  and  with  the  case  of  New- 
man V.  Zachary,  cited  in  the  same  note 
from  Aleyn,  3,  where  an  action  on  (he 
case  was  maintained,  for  wrongfully  re- 
presenting to  the  bailiff  of  the  manor, 
that  a  sheep  was  an  estray,  in  conse- 


quence of  which  it  was  wrongfully 
seized.  Perhaps  the  true  ground  on 
which  Vicars  v.  Wilcocks  may  be  sup- 
ported is,  that  there  was,  in  reason  and 
common  sense,  no  connexion  between 
the  imputation  levelled  at  the  plaintiff, 
and  the  damage  said  to  have  been  the 
result  of  it,  any  more  than  in  Kelly  v. 
Partington,  the  rejection  *of  r  .^^^r  -i 
the  plaintiff  as  a  servant  could    '-  -' 

be  considered  the  natural  con.'sequence 
of  the  words  spoken  of  her  by  the  de- 
fendant. That  case  shows,  that  the 
words  for  which  an  action  is  maintain- 
able must  have,  in  common  sense  and 
reason,  some  connexion  with  the  dam- 
age said  to  have  ensued  from  them ;  and 
that  it  is  not  enough  that  the  unwar- 
rantable caprice  of  some  person  has 
caused  a  damage  to  result  from  them, 
which  the  speaker  had  no  reason  to  ap- 
prehend. 

But  besides  that,  Vicars  v.  Wilcocks 
may  be  supported  on  the  ground  taken 
by  the  court  in  Ward  v.  Weeks ;  for 
the  imputation  was  not  uttered  in  a  dis- 
course either  with  J.  O.  or  R.  P.,  but  in 
discourse  with  third  parties  who  were 
free  agents;  and  had  not  those  third 
parties  repeated  it,  the  mischief  never 
would  have  ensued ;  just  as  in  Ward  v. 
Weeks,  the  damage  was  attributable, 
not  to  the  defendant's  discourse  with 
Bryce,  but  to  Bryce's  repetition  of  it  to 
Bryer. 


"To  maintain  a  claim  for  special  damages,  they  must  appear  to  be  the 
legal  and  natural  consequences  arising  from  the  tort,  and  not  from  the 
wrongful  act  of  a  third  party  remotely  induced  thereby.  In  other  words, 
the  damages  must  proceed  wholly  and  exclusively  from  the  injury  com- 
plained of:"  Per  Nelson,  C.  J.,  in  Grain  v.  Petrie,  6  Hill,  523,  where  in  an 
action  on  the  case  for  deceit  in  the  sale  of  sheep,  it  was  decided  that  evidence 
that  in  consequence  of  a  report  that  the  plaintiff  had  purchased  diseased 
sheep  from  the  defendant,  a  third  person  refused  to  perform  subsisting  con- 
tract for  the  purchase  of  mutton  from  the  plaintiff,  even  in  respect  to  other 
sheep  not  diseased,  and  that  several  persons  in  consequence  of  the  same 
report  refused  to  purchase  anything  from  the .  plaintiff,  whereby  he  was 
compelled  to  lose  a  large  quantity  of  good  mutton,  was  inadmissible,  such 
consequential  loss  being  too  remote  and  speculative  :  the  damage  first'  men- 
tioned having  arisen  out  of  a  wrongful  breach  of  contract,  for  which  there 
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was  a  remedy  against  the  person  who  made  the  contract,  and  the  others 
having  resulted  from  a  want  of  confidence  in  the  care,  skill  or  integrity  of 
the  plaintiff,  in  assuming  that  he  might  sell  the  meat  of  diseased  sheep  for 
a  good  and  merchantable  article.  See,  also,  Hallock  v.  Miller,  2  Barbour's 
S.  Ct.  630;  Whatley  v.  Murrell,  1  Strobhart,  389,  395;  and  Harrison  v. 
Berkley,  id.  525,  where  the  subject  is  extensively  examined. 

H.  B.  W. 
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TRIN.— 7  W.  4.— IN  CAM.  SCAC. 

[reported  2  M.  &  w.  910.] 

Adverse  Possession  since  Stat.  3  &,  4  W.  4,  c.  27. 

This  was  an  ejectment,  commenced  in  Hilary  Term,  1834,  to  recover  pos- 
session of  copyhold  premises  in  the  parish  of  Loders,  in  the  county  of  Dorset 
(being  the  same  premises  claimed  in  the  cause  of  Doe  d.  Knight  v.  Ne- 
pean,)(a)  and  was  tried  before  Patteson,  J.,  at  the  Dorsetshire  Spring 
Assizes,  1835,  when  the  following  evidence  was  given  on  the  part  of  the 
plaintiff: — 

2nd  January,  1788. — At  a  Court  held  this  day  for  the  manor  of  Loders, 
Matthew  Knight  took  of  the  lord  certain  copyhold  tenements  called  the 
Roofless  Living  and  Home  Living,  (being  part  of  the  premises  in  question 
in  this  cause,)  to  hold  to  him  the  said  Matthew  Knight  and  Edward  Knight 
(his  brother,)  and  Elizabeth  Mary  Davies,  for  their  lives,  and  for  the  life  of 
the  longest  liver  of  them,  successively. 

16th  October,  1794. — At  a  Court  held  this  day,  the  said  Matthew  Knight 
took  of  the  lord  a  certain  copyhold  tenement  called  Mabys  Hay,  (being 
other  part  of  the  premises  in  question,)  to  hold  to  him  the  said  Matthew 
Knight  and  Rice  Davies  Knight  his  son,  for  their  lives,  and  the  life  of  the 
longest  liver  of  them,  successively,  in  reversion  immediately  after  the  deter- 
mination of  the  estate  of  Henry  Budden  therein. 
^ono-^  *20th  March,  1797.— At  a  Court  held  this  day,  George  Bagster 
^         -J  and  Nathaniel  Taylor,  as   assignees  of  the  said  Matthew  Knight, 

(a)  5  B.  &  Ad.  86;  S.C.  nomine  Doe  d.  Slade  v.  Nepean,  2  Nev.  &  M.  219. 
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a  bankrupt,  were  admitted  tenants  to  the  said  tenements  called  Roofless 
Living,  Home  Living,  and  Mabys  Hay,  except  out  of  the  latter  as  to  one 
close  called  Sheep  Acre,  to  which  they  were  admitted  tenants  in  reversion 
of  the  said  Henry  Budden. 

At  the  same  Court,  George  Knight  took  of  the  lord  the  reversion  of  the 
said  tenements  called  Roofless  Living  and  Home  Living,  to  hold  to  Paul 
Slade  Knight  (the  lessor  of  the  plaintifi")  and  Thomas  Clothier  Knight, 
sons  of  the  said  George  Knight,  for  their  lives,  and  the  life  of  the  longest 
liver  of  them,  successively,  after  the  determination  of  the  estate  and  interest 
which  the  said  George  Knight  claimed  to  have  for  the  life  of  the  said 
Matthew  Knight  his  brother. 

And,  at  the  same  Court,  there  was  entered  a  letter  of  attorney,  dated 
13th  March,  1797,  whereby  the  said  George  Bagster  and  Nathaniel  Taylor 
appointed  Richard  Travers  their  attorney,  to  take  admittance  of  the  said 
tenements  called  Roofless  Living,  Home  Living,  and  Mabys  Hay,  together 
with  the  said  close  called  Sheep  Acres,  and  to  surrender  the  same  to  the 
use  of  the  said  George  Knight,  his  executors,  administrators,  and  assigns, 
for  the  life  of  the  said  Matthew  Knight. 

In  August,  1806,  Thomas  Clothier  Knight  died.  In  December  in  the 
same  year,  or  early  in  1807,  Matthew  Knight  went  to  America ;  and  in  the 
month  of  May,  ]  807,  a  letter  was  received  from  him,  but  he  was  never 
heard  of  afterwards. 

Matthew  Knight  was  in  possession  of  the  premises  in  question  for  the 
three  years  preceding  his  bankruptcy,  which  happened  in  1797;  and  after 
that  event  George  Knight  entered  into  the  possession  of  the  same  premises 
as  the  purchaser  of  Matthew  Knight's  interest,  and  continued  in  such 
possession  till  his  death ;  but  he  was  never  actually  admitted  tenant  to  the 
lord. 

On  the  1st  of  August,  1807,  George  Knight  executed  an  indenture  of 
mortgage  to  the  said  Richard  Travers,  of  all  the  said  premises,  for  the  term 
of  seventy  years,  if  the  said  Matthew  Knight  should  so  long  live,  for  securing 
the  payment  of  two  several  sums  of  838?.  and  375?.  Soon  after  the  date  of 
this  mortgage,  all  the  premises  were  sold  to  *Sir  Evan  Nepean,  the  ptoAQ-i 
father  of  the  defendant  in  this  action  (the  plaintiff"  in  error,)  but  the  L  J 
purchaser  was  never  admitted  tenant  to  the  lord ;  and  if  any  formal  convey- 
ance was  executed,  it  had  been  lost. 

On  the  12th  December,  1807,  George  Knight  died. 

On  the  6th  April,  1808,  Sir  Evan  Nepean  granted  a  lease  of  the  pre- 
mises to  the  said  Richard  Travers  for  the  term  of  fourteen  years  from  this 
date,  and  Travers  underlet  the  premises  to  George  Way,  who  occupied 
them  from  the  death  of  the  said  George  Knight  in  1807,  to  the  death  of 
Travers  in  1813.  Shortly  after  Travers's  death,  the  premises  were  surren- 
dered by  his  executors  to  Sir  Evan  Nepean,  who  continued  in  possession 
thereof  by  himself  or  his  tenants,  from  thence  until  his  death  in  1822 :  and 
from  that  time  to  the  present,  the  defendant.  Sir  Molyneux  Nepean,  has 
been  in  the  possession  thereof. 

Upon  these  facts,  two  questions  were  raised  at  the  trial :  first,  whe- 
ther it  was  incumbent  on  the  lessor  of  the  plaintiff"  to  prove  that  the  said 
Matthew  Knight  was  actually  alive  within  twenty  years  next  before  the 
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commencement  of  the  action ;  secondly,  whether  it  appeared  upon  the  evi- 
dence that  there  had  been  an  adverse  possession  of  the  premises  against  the 
lessor  of  the  plaintiff,  for  twenty  years  before  the  action  brought.  The 
learned  judge  stated  his  opinion  to  the  jury  as  to  the  first  point,  that  it  was 
incumbent  on  the  lessor  of  the  plaintiff  to  prove  that  Matthew  Knight  was 
actually  alive  within  twenty  years,  and  that  he  had  not  proved  it ;  and  as 
to  the  second  point,  that  if  Sir  Evan  took  as  purchaser  of  the  interest  of 
George  Knight,  then  his  possession  had  not  been  adverse  for  twenty  years, 
because  it  could  not  be  adverse  so  long  as  it  was  uncertain  whether  Mat- 
thew Knight  was  alive  or  dead,  which  it  was  up  to  May,  1814.  The  jury 
found  that  Matthew  Knight  was  not  proved  to  have  been  actually  alive 
within  twenty  years  next  before  the  commencement  of  the  action,  but  that 
it  did  not  appear  by  the  evidence  that  there  had  been  adverse  possession  of 
twenty  years  as  against  the  lessor  of  the  plaintiff;  and  the  verdict  was 
thereupon  entered  for  the  plaintiff. 

The  lessor  of  the  plaintiff  excepted  to  the  opinion  of  the  learned  judge  on 
the  first  point,  and  the  defendant  to  his  opinion  on  the  second  point,  and 
r*^1  m  ^^^^^  ^'^^^  ^^  exception  *were  tendered  and  sealed  accordingly,  and 
L  -■  writs  of  error  sued  out  thereon.  The  case  was  argued  in  last  Michael- 
mas by 

Sir  W.  W.  Follett,  for  the  plaintiff  in  error. — The  lessor  of  the  plaintiff, 
in  order  to  sustain  the  action,  was  bound  to  prove  both  his  right  of  property 
in  the  premises,  and  his  right  of  entry.  To  make  out  these,  it  became 
incumbent  on  him  to  show — first,  that  Matthew  Knight  was  dead ;  and, 
secondly,  that  the  title  fell  on  him  in  remainder  within  the  twenty  years 
before  the  commencement  of  the  action :  therefore  he  was  bound  to  prove 
the  death  of  Matthew  Knight  within  twenty  years  before  action  brought. 
It  was  contended  for  the  lessor  of  the  plaintiff,  that,  by  analogy  to  the  sta- 
tute against  bigamy,  1  Jac.  1,  c.  11,  s.  2,  and  the  statute  19  Car.  2,  c.  6, 
as  to  estates  pur  autre  vie,  the  presumption  of  the  death  of  Matthew  Knight 
did  not  arise  until  the  expiration  of  seven  years  after  he  was  last  heard  of: 
in  other  words,  that  he  must  be  presumed  to  have  lived  to  the  end  of  those 
seven  years.  This  was  in  effect,  as  to  this  point,  a  writ  of  error  from  the 
judgment  of  the  Court  of  King's  Bench, (a)  which  decided  that  there  was 
no  legal  presumption  at  all  as  to  the  time  of  his  death.  It  is  not  necessary, 
therefore,  to  refer  again  to  the  authorities  cited  on  that  occasion ;  but  a  case 
has  been  since  decided,  in  which  the  same  doctrine  was  re-stated.  In  Rex 
V.  Inhabitants  of  Harborne,(^6)  on  an  appeal  against  an  order  of  removal  of 
a  female  pauper,  the  respondents  having  proved  her  settlement  by  marriage, 
the  appellants  shewed  that  the  husband  had  been  previously  married,  and 
that  a  letter  had  been  written  by  his  first  wife,  bearing  date  twenty-five 
days  before  the  second  marriage,  from  Van  Diemen's  Land.  The  Sessions 
having  on  this  evidence  quashed  the  order  of  removal,  the  Court  of  King's 
Bench  held  that  they  were  warranted  in  so  doing^  for  they  might  presume 
that  the  first  wife  was  living  at  the  time  of  the  second  marriage.  Rex  v. 
Twyning(c)  had  been  cited  as  an  authority  to  the  contrary.  Lord  Denman, 
C  J.,  says  :(c7)  "  I  must  take  this  opportunity  of  saying,  that  nothing  can  be 

('7)  5  B.  &  Ad.  93 ;  2  Nev.  &,  M.  225.  {h)  2  Ad.  &  E.  540 ;  4  Nev.  &  M.  341 . 

(c)  2  B.  &  Aid.  386.  (iZ)  2  Ad.  &  E.  544. 
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more  absurd  than  the  notion  that  there  is  to  be  any  rigid  presumption  of  law 
on  such  questions  of  fact,  without  reference  to  accompanying  circumstances  ; 
such,  for  instance,  as  the  age  or  health  of  the  party.  There  can  be  no  such 
strict  *presumption  of  law.  In  Doe  d.  Knight  v.  Nepean,  the  ques-  [-^oii-i 
tion  arose  much  as  in  Rex  v.  Twyning.  The  claimant  was  not  L  -• 
barred,  if  the  party  was  pi*esumed  not  dead  till  the  expiration  of  the  seven 
years  from  the  last  intelligence.  The  learned  judge  who  tried  the  cause 
held  that  there  was  a  legal  presumption  of  life  until  that  time,  and  directed 
a  verdict  for  the  plaintiff;  because,  if  there  was  a  legal  presumption,  there 
•was  nothing  to  be  submitted  to  the  jury.  But  this  court  held  that  no  legal 
presumption  existed,  and  set  the  verdict  aside.  ...  I  think  the  only  ques- 
tions in  such  cases  are,  what  evidence  is  admissible,  and  what  inference  may 
fairly  be  drawn  from  it."  There  is  another  case,  which  was  not  referred  to 
on  the  argument  in  the  Court  of  King's  Bench — Patterson  v.  Black,  (c) 
There,  in  an  action  on  a  policy  of  insurance  on  the  life  of  one  Macleane, 
from  the  30th  January,  1772,  to  the  30th  January,  1778,  it  appeared  in 
evidence,  that  about  the  28th  of  November,  1777,  Macleane  sailed  from  the 
Cape  of  Good  Hope  in  the  Swallow  sloop  of  war,  which,  not  being  after- 
wards heard  of,  was  supposed  to  have  been  lost  in  a  storm  off  the  Western 
Islands.  In  order  to  prove  the  death  of  Macleane  before  the  30th  of  Jan- 
uary, 1778,  the  plaintiff  called  witnesses  to  prove  the  ship's  departure  from 
the  Cape,  and  several  captains  swore  that  they  sailed  the  same  day  ;  that  the 
Swallow  must  have  been  as  forward  in  her  course  as  they  were  on  the  13th 
or  14th  of  January,  when  they  encountered  a  most  violent  storm  ;  and  that 
she  was  mu.ch  smaller  than  their  vessels,  which  weathered  it  with  difficulty. 
Lord  Mansfield  left  it  to  the  jury  to  say,  whether,  under  all  the  circumstances, 
they  thought  the  evidence  sufficient  to  convince  them  that  the  party  died 
before  the  expiration  of  the  time  limited  in  the  policy ;  adding,  that  if  they 
thought  it  so  doubtful  as  not  to  be  able  to  form  an  opinion,  the  defendant 
ought  to  have  their  verdict.  There  would  be  many  cases  in  which  such  a 
presumption  as  that  which  is  contended  for  would  materially  affect  the  title 
to  land,  and  would  yet  be  altogether  contrary  to  the  fact.  The  courts  have 
therefore  invariably  said,  that  there  is  no  presumption  as  to  the  time, 
although  there  is  as  to  the  fact,  of  the  death.  Here  no  evidence  whatever 
was  given  to  show  the  time  of  the  death. 

But  it  is  said,  and  the  learned  judge  so  expressed  his  *opinion,  p.^019-1 
that,  as  Sir  Evan  Nepean  took  as  purchaser  from  George  Knight,  L  "^  -^ 
his  possession  was  not  adverse  so  long  as  it  was  uncertain  whether  Matthew 
Knight  was  alive  or  dead ;  that  is,  not  until  the  end  of  the  seven  years.  But 
the  certainty  of  his  death  does  not  exist  even  now,  although  the  courts  may 
presume  it  if  legal  proceedings  are  taken.  The  presumption  then  made  is 
this,  and  no  more, — that  he  died  at  some  time  within  the  first  seven  years, 
during  which  he  has  not  been  heard  of.  It  is  altogether  immaterial,  that  Sir 
Evan  Nepean's  possession  was  not  adverse  to  Matthew  Knight,  the  tenant 
for  life;  the  moment  he  died,  the  possession  became  adverse  to  his  remain- 
derman. The  right  of  entry  accrues  to  the  remainderman,  under  such  cir- 
cumstances, as  soon  as  he  has  a  right  to  treat  the  party  in  possession  as  a 
trespasser — that  is,  immediately  on  the  death  of  the   tenant   for  life.     The 
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question  is,  therefore,  identical  ^vitll  the   former, — when,  namely,  did  the 
death  of  the  tenant  for  life  occur  ?     The  statutes  of  limitations  themselves 
contain  no  reference  to  the  doctrine  of  adverse  possession,  which  has  been 
engrafted  by  the  courts  upon  the  statute  21  Jac.  1,  c.  10.      That  statute 
simply  enacts,  ''  that  no  person  or  persons  shall  make  any  entry  into  any 
lands,  &c.,  but  icilliin  twenty  years  next  after  his  or  their  title,  which  shall 
first  descend  or  accrue  to  the  same,  and  in  default  thereof  such   persons  so 
not  entering,  and  their  heirs,  shall  be  utterly  excluded  and  disabled  from 
sMc/i  entry  after  to  be  made."     In  the  case,  then,  of  the  tenancy  of  a  parti- 
cular estate,  with  an  estate  of  remainder,  when  does  the  remainderman's  title 
accrue  to  him  ?     Undoubtedly  at  the  death  of  the  tenant  of  the  particular 
estate.     Suppose  Matthew  Knight  died  in  1808,  had  not  the  remainderman 
full  right  then  to  enter  ?     The  question  is   not  whether  the  remainderman 
acquiesced  in  a  continuance  of  the  possession  under  the  tenant  for  life  ;  that 
would  be  a  question  for  the  jury.  The  recent  act  for  the  limitation  of  actions, 
3  &  4  Will.  4,  c.  27,  does  not  alter  the  case.  The  section  enacts,  that  after  the 
31st  December,  1833,  "  no  person  shall  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the 
time  at  ichich  the  right  to  make  such  entry  or  distress,  or  to  hring  such  action, 
*oi9T  s^'«^^  have  first  accrued  to  some  person  through  whom  he  claims ; 
L  ^  '""J  *or  if  such  right  shall  not  have  accrued  to  any  person  through, 
whom  he  claims,  then  within  twenty  years  next  after  the  time  at  ichich  the 
right  to  make  such  entry  or  distress,  or  to  hring  such  action,  shcdl  have  first 
accrued  to  the  jicrson  making  or  bringing  the  same.'''      And   the  5th  section 
declares,  that  when  the  estate  or  interest  claimed  shall  have  been  an  estate 
or  interest  in  reversion  or  remainder,  such  right  shall  be  deemed  to  have 
first  acci'ued  at  the  time  when  it  became  an  estate  or  interest  in  possession. 
Here  the  right  of  entry  accrued,  and  the  estate  vested  in  possession,  on  the 
death  of  the  tenant  for  life.      The  whole  case,  therefore,  resolves  itself  into 
the  same  question  which  was  determined  by  the  Court  of  King's  Bench — 
when  did  that  death  happen  ?     No  doubt  some  acts  of  the  party  in  remain- 
der may  prevent  the  possession  under  the  tenant  for  life  from  being  adverse 
to  himself,  as  in  the  case  of  a  void  lease  for  years  by  the  tenant  for  life, 
and  receipt  of  rent  under  it  by  the  remainderman  :  Roe  d.  Brune  v.  Pri- 
deaux,(/)  Denn  v.  Rawlings  ;(r/)  and  so  of  other  acts  showing  a  recognition 
of  the  continuance  of  possession  ;  but  if  no  such  act  be  shewn,  the  occupa- 
tion is  adverse  from  the  death  of  the  tenant  for  life.     If  the  possession  here 
was  not  adverse,  Sir  Evan  Nepean  was  tenant  to  Paul  Slade  Knight,  other- 
wise there  has  been  a  disseisin.     If  any  such  presumption  could  arise,  it  was 
for  the  jury;  but  it  could  not,  because  Sir  Evan  Nepean  was  clearly  claim- 
ing in  his  own  right,  at  all  events  from  the  death  of  Matthew  Knight.     The 
doctrine  of  adverse  possession  was  adopted  on  the  principle  that  the  right  of 
entry  did  not  accrue  until  the  occupation  of  the  land  became  no  longer  per- 
missive, as  in  the  case  of  landlord  and  tenant,  or  of  trustee  and  cestui  que 
trust.     So,  in  the  case  of  a  joint  tenancy  or  tenancy  in  common;  though 
each  party  has  a  right  to  come  upon  the  land,  he  has  no  right  of  entry  to 
make  a  demise  to  the  exclusion  of  the  other  party.     So  also  the  mortgagor, 
being  in  possession  with  the  consent  of  the  mortgagee,  in  whom  the  legal 
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estate  is  vested,  is  bis  tenant:  Partridge  v.  Bere,(a)  Hail  v.  Doe  d.  Sur- 
tees.(i)  Here  it  is  clear  there  was  no  occupation  hy  the  consent  of  the 
remainderman.  In  Doe  d.  Parker  v.  Gregory,(c)  where  a  widow,  tenant  for 
life  of  lands  settled  upon  her  by  a  deceased  husband  by  way  of  jointure, 
*married  again,  and  levied  a  fine  of  the  lands  jointly  with  her  r^qij.-) 
second  husband,  and  died,  and  the  husband  held  for  more  than  L  J 
twenty  years  after  her  death,  it  was  held  that  his  possession  was  adverse 
against  the  reversioner  after  her  death,  although  he  had  originally  come  into 
possession  lawfully,  because  he  could  have  been  treated  as  a  trespasser  im- 
mediately on  the  wife's  death.  Suppose  it  were  necessary  to  plead  the 
Statute  of  Limitations  specially,  what  would  the  party  have  to  prove  under 
it? — that  his  right  of  entry  accrued  within  twenty  years.  The  question, 
therefore,  whether  the  possession  was  adverse  to  the  tenant  for  life  or  not, 
is  immaterial;  since  the  plaintiff's  right  of  entry  accrued,  and  his  estate 
vested  in  possession,  on  the  death  of  the  tenant  for  life.  If,  on  the  other 
hand,  the  question  as  to  adverse  possession  has  reference  to  a  possession 
adverse  as  against  the  remainderman  only,  that  was  a  question  for  the  jury; 
but  there  was  no  fact  from  which  to  infer  that  it  was  permissive. 

The  Attorney- General,  contra. — The  consequence  of  determining  both 
the  points  in  this  case  against  the  lessor  of  the  plaintiff  will  necessarily  be, 
that  his  time  for  bringing  an  ejectment  is  abridged  to  thirteen  years  instead 
of  twenty.  He  could  not  bring  it  until  the  end  of  seven  years  after  May 
1807;  if  he  had  laid  his  demise  earlier  than  May  1814,  he  must  have 
inevitably  failed  on  this  evidence,  because  the  presumption  of  the  fact  of 
the  death  had  not  yet  arisen.  The  plaintiff  is,  however,  it  is  submitted, 
entitled  to  judgment  on  both  points. 

First,  as  to  the  question  of  adverse  possession  : — This  case  does  not  fall 
within  the  statute  3  &  4  Will.  4,  c.  27.  The  enactments  of  that  statute 
had  for  their  object  to  get  rid  of  the  uncertainty  as  to  the  law  of  adverse 
possession,  which  formed  so  great  an  impediment  in  the  tracing  of  titles. 
But  the  fifteenth  section  saved  this  case  from  the  operation  of  the  previous 
sections,  giving  the  further  period  of  five  years,  during  which  the  doctrine 
of  adverse  possession  was  to  remain  as  before.  [Patteson,  J. — That  is, 
where  the  possession  was  not  adverse  at  the  passing  of  the  act."]  It  is  retro- 
spective through  the  whole  past  period,  and  gives  five  years  more  for  the 
purpose  of  bringing  ejectment.  Then,  how  did  this  case  stand  under  the 
old  law  ?  Matthew  Knight,  the  tenant  for  life,  having  become  bankrupt, 
*his  assignees  convey  his  interest  to  George  Knight;  he  mortgages  j^^^^-. 
to  Travers,  and  Travers  assigns  his  mortgage  to  Sir  Evan  Nepean,  L  '  -■ 
who  becomes  possessed  of  the  equity  of  redemption  as  well  as  of  the  mort- 
gage term.  Sir  Evan  Nepean,  therefore,  represents  George  Knight,  who 
represents  Matthew.  Then,  with  regard  to  the  actual  possession  :  George 
Knight  occupied  the  premises'till  December  1807  ;  Way  (the  tenant  under 
Travers)  succeeded,  and  held  till  1814 ;  then  came  in  the  tenant  of  Sir 
Evan  Nepean.  It  might  be  contended  that,  at  the  time  when  the  3  &  4 
Will.  4,  c.  27,  passed,  there  had  been  no  adverse  possession  at  all.  Where 
the  possession  is  at  first  lawful  by  the  party's  entering  in  his  own  riglit,  it 
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does  not  become  unlawful  by  bis  continuance  in  possession,  after  tbe  period 
when  be  is  in  possession  by  right.  In  Doe  v.  Gregory,  tbe  husband  did  not 
pretend  to  hold  under  his  wife  :  be  did  not  come  in  lawfully  by  right.  \Pat- 
teson,  J. — tbe  whole  of  that  case  is,  that  there  may  be  an  unlawful  posses- 
sion which  does  not  amount  to  a  disseisin.]  There  must  be  an  ouster,  an 
intention  to  disseise,  otherwise  there  is  no  disseisin ;  and  it  has  been  always 
held  that  the  statute  of  21  Jae.  1  does  not  begin  to  run  until  after  an  ouster 
or  disseisin.  The  most  familiar  example  is  where  there  are  two  sons,  and 
the  younger  enters  and  keeps  possession;  the  statute  does  not  run  against 
the  elder  unless  he  is  actually  ousted  or  disseised;  Reading  v.  E,oyston.((7) 
In  Doe  d.  Burrell  v.  Perkins,(e)  tenant  for  life  leased  for  her  life,  and  died 
in  1799,  and  the  lessee  continued  in  possession  without  payment  of  rent  till 
bis  death  in  1805,  when  his  son  took  possession,  and  continued  without  pay- 
ment of  rent,  and  in  1807  levied  a  fine  with  proclamations;  it  was  held  that 
the  remainderman  in  fee  might  maintain  ejectment  against  him  without  an 
actual  entry  to  avoid  the  fine,  or  a  notice  to  determine  the  tenancy.  Lord 
EUeuborougb  said,  ''  In  order  to  constitute  a  title  by  disseisin,  there  must 
be  a  wrongful  entry;  but  here  has  been  no  wrongful  entry,  but  only  a 
wrongful  continuance  of  the  possession,  therefore  there  was  no  disseisin." 
[Patteson,  J. — The  point  of  adverse  possession,  as  distinguished  from  dis- 
seisin, did  not  arise  there,  because  the  ejectment  was  brought  within  twenty 
years  of  the  death  of  the  tenant  for  life.]  But  the  doctrine  laid  down  went 
r*o-|p-i  to  ^^6  extent  that  it  might  have  been  brought  *even  beyond  the 
L  -'  twenty  years;  the  validity  of  the  fine  depended  on  the  question, 
whether  the  possession  was  adverse  or  not ;  and  it  was  held  that  neither  by 
right  nor  by  wrong  the  conusor  bad  anything  in  tbe  premises.  The  case  is 
altogether  at  variance  with  the  argument  on  the  other  side,  that  the  Statute 
of  Limitations  always  begins  to  run  from  the  time  when  the  original  right 
of  entry  accrues.  The  same  general  doctrine,  that  where  the  original  entry 
is  lawful,  the  mere  continuance  of  possession  does  not  make  it  adverse,  is 
laid  down  in  many  other  cases  :  Hall  v.  Doe  d.  Surtees,(/)  Doe  d.  Colclough 
V.  Hulse,(^)  Doe  d.  Souter  v.  Hull,(7i)  Doe  d.  Smith  v.  Pike,(i)  Doe  d.  Rof- 
fey  V.  Harbrow.(/v)  The  case  of  Doe  d.  Forster  v.  Scott,(7)  which  was  cited 
at  tbe  trial  as  an  authority  the  other  way,  turned  merely  on  the  construction 
of  a  grant  of  copyholds.  On  these  authorities,  if  Sir  Evan  Nepean  entered 
rightfully,  as  the  purchaser  of  Matthew  Knight's  life  estate,  without  any 
intention  to  disseise,  his  continuance  in  possession  did  not  make  the  statute 
begin  to  run.  There  would  be  no  pretence  for  considering  George  Knight's 
possession  adverse,  if  he  himself  bad  held  over;  and  all  the  others  have 
come  in  under  him.  And  if  the  possession  of  Sir  Evan  Nepean  was  the 
possession  of  Knight,  it  followed  as  a  conclusion  of  law,  that  it  was  not  a 
case  of  adverse  possession,  and  there  was  nothing  to  be  left  to  the  jury. 
Nor  could  Sir  Evan's  possession  be  adverse,  that  is,  as  claiming  by  an  adverse 
title,  during  the  seven  years  while  it  was  uncertain  whether  Matthew  was 
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dead.  It  is  clear  he  believed  him  alive  in  1808,  -when  he  was  treating  for 
his  life  interest;  and  it  is  equally  clear  he  never  set  up  any  pretence  to 
hold  adversely  to  the  remainderman. 

Secondly : — It  is  submitted  that  the  ordinary  presumption  of  law  is,  that 
a  party  lives  during  the  period  of  seven  years  after  he  was  last  heard  of. 
That  presumption  may  be  rebutted  by  circumstances — as  by  proof  that  the 
party  was  aged  or  infirm,  or  exposed  to  extraordinary  peril ;  and  will  subsist 
only  in  the  absence  of  any  circumstances  to  rebut  it.  Thus,  in  Patterson  v. 
Black,  there  was  a  storm,  and  probable  shipwreck.  Watson  ^.  King(m)  is 
not  in  point,  because  Lord  Ellenborough  there  proceeded  on  the  rule  adopted 
in  insurance  law,  that  a  vessel  proved  to  have  sailed,  and  not  to  have  been 
heard  of  for  several  *years  may  be  considered  as  lost;  and  there  is  ^^tj-i-n 
no  other  decision  to  support  the  judgment  of  the  Court  of  King's  L  -I 
Bench  in  the  present  case,  vyaughan,  B. — Is  not  the  presumption  rather 
that  life  endures  through  the  seven  years,  than  that  it  expires  within  the 
seven  years,  according  to  Doe  d.  George  v.  Jesson  ?]('i)  Lord  Ellenborough 
there  laid  it  down,  that  "the  presumption  of  the  duration  of  life,  with 
respect  to  whom  no  account  can  be  given,  ends  at  the  expiration  of  seven 
years  from  the  time  when  they  were  last  known  to  be  living."  It  is  most 
convenient  that  such  a  definite  period  should  be  fixed;  it  draws  the 
line  distinctly,  and  prevents  confusion ;  and  the  analogy  with  the  seve- 
ral statutes  by  which  such  a  period  is  limited  is  then  complete.  Against 
the  lessor  of  the  plaintiff",  the  presumption  is  that  Matthew  Knight 
lived  seven  years  from  May  1807 ;  for  him,  the  presumption  is  that 
he  lived  no  longer.  If-  it  be  otherwise,  this  absurdity  follows;  if 
this  ejectment  had  been  brought  Avithin  twenty  years  from  May,  1807,  it  is 
admitted  it  might  have  been  sustained ;  but  if  it  had  been  brought  within 
seven  years  from  that  period,  the  plaintiff  must  have  been  nonsuited.  The 
law  presumes  that  the  party  lives  seven  years,  therefore  the  action  cannot 
be  brought  sooner:  and  that  he  died  at  the  end  of  seven  years,  therefore  it 
may  be  brought  within  twenty  years  after.  The  demise  might  be  laid  the  very 
day  after  the  expiration  of  the  seven  years,  but  not  earlier.  The  question 
is,  is  not  the  same  presumption  to  be  made  as  to  the  limitation,  as  is  made 
as  to  the  commencement,  of  the  action  ?  fPattesorij  J. — It  does  not  appear 
to  me  to  be  a  matter  of  analogy  merely  to  the  stat.  of  19  Gar.  2,  c.  6 ;  that 
seems  to  me  to  be  the  governing  slatate  on  this  very  subject.]  That  sta- 
tute enacts,  that  where  cestui  que  vies  shall  absent  themselves  by  the  space 
of  seven  years  together,  they  shall  be  accounted  as  naturally  dead — that  is, 
at  the  expiration  of  the  seven  years.  '^Coleridge,  J. — The  preamble  shows 
that  the  inconvenience  to  be  remedied  was  only  the  inability  to  prove  the 
death.]  Rex  v.  Inhabitants  of  Harborne(o)  is  distinguishable ;  it  only 
shows  that  the  law  will  presume  that  life  continues  for  twenty-five  days. 
rPatteson,  J.  referred  to  Rex  v.  Twyning.(p)]  There  were  conflicting 
presumptions;  but  the  Court  admitted  the  existence  of  the  *pre-  r^j^qio-i 
sumption  that  life  continues  for  seven  years.  The  dicta  of  the  judges,  '- 
and  the  convenience  of  the  case,  are  in  favour  of  the  decision  now  contended 
for :  because  otherwise  the  period  of  limitation  will  inevitably  be  abridged 
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in  all  such  cases  to  thirteen  years;  aud  what  inconvenience  is  there,  on  the 
other  hand,  in  holding  that  such  a  presumption  shall  stand  until  the  con- 
trary is  proved  ?  [Lord  Denman,  C.  J. — Is  it  quite  clear  that  the  late 
statute  does  not  apply  ?]  It  does  not  apply,  for  two  reasons  :  first,  it  is 
rctroi-pective ;  secondly,  this  possession  was  not  adverse.  The  right  con- 
struction of  s.  15  is,  that  five  years  arc  given  if  the  party  i>ecds  it.  VFat- 
teson,  J, — The  direction  I  meant  to  give  was,  that  at  all  events  the  posses- 
sion was  not  adverse  until  the  presumption  of  the  fact  of  death  arose ;  I 
certainly  slft)uld  not  have  taken  upon  myself  to  decide,  without  leaving  it  to 
the  jury,  that  there  had  been  no  adverse  possession  at  all.] 
The  Court  (Sir  IF.  Follett  not  being  present)  called  on 
Barstow,  in  reply. — The  argument  on  the  other  side  ranges  itself  under 
two  heads  : — First,  whether  the  onus  of  proving  the  time  of  the  death  lay 
on  the  lessor  of  the  plaintiff;  secondly,  whether  he  has  satisfied  it  or  not. 
The  test  of  the  first  point  is,  by  supposing  a  plea  putting  in  issue  whether 
the  plaintiff's  right  accrued  within  twenty  years  or  not.  He  must  prove  all 
the  facts  which  are  necessary  to  make  out  his  aflSrmative.  At  what  point 
does  the  Attorney  General  say  the  possession  became  wrongful  ?  It  must 
be  so  at  the  time  of  ejectment  brought ;  but  he  says  it  was  rightful  at  first. 
The  argument  goes  to  the  extent  that  the  possession  has  never  been  adverse 
at  all ;  if  so,  the  ejectment  cannot  be  maintained  at  all.  The  cases  cited  on 
the  other  side  are  distinguishable.  Reading  v.  Royston  need  not  be  dis- 
puted ;  because  adverse  possession  for  twenty  years  is  evidence  of  an  ouster 
or  disseisin.  In  Doe  v.  Perkins,  the  fact  of  an  adverse  j^ossession  is  not 
stated  at  all ;  the  case  did  not  turn  on  the  Statute  of  Limitations,  but  on 
the  cfi"ect  of  a  fine,  and  no  sufiicient  time  had  elapsed  from  which  to  infer  a 
disseisin.  The  distinction  was  there  taken  between  a  disseisin  and  adverse 
possession.  It  may  be  that  the  defendant  has  no  title;  but  the  question 
r*^1Q1  ^^^'^  occurs,  whether  the  plaintiff  has  aright  to  bring  his  action,  not 
L  -I  being  barred  by  the  lapse  of  time.  Hall  v.  Doe  d.  Surtees  *pro- 
cecded  altogether  on  the  peculiar  condition  of  mortgagor  and  mortgagee, 
which  is  an  anomalous  case,  and  cannot  aid  the  argument  on  any  other 
question.  In  Doe  d.  Colclough  v.  Hulse,  the  sole  consideration  was,  whe- 
ther, under  the  circumstances,  the  possession  was  adverse  until  the  death  of 
a  particular  party,  the  ejectment  being  brought  within  twenty  years  after 
that  event.  Here  it  is  agreed  that  the  right  dates  from  the  death  :  but  the 
difficulty  is  to  fix  the  death.  In  Doe  d.  Souter  v.  Hull,  all  that  the  court 
decided  was,  that  under  the  circumstances  it  was  a  case  of  tenancy  by  suf- 
ferance, and  not  of  adverse  possession  at  all.  So  also  in  Doe  d.  Roflfey  v. 
Harbrow,  the  adverse  possession  was  negatived  by  the  particular  facts  of  the 
case.  But  the  present  case  does  fall  within  the  3  &  4  Will.  4,  c.  27,  and  is 
not  within  the  exception  in  s.  15,  which  applies  only  where  the  possession 
was  not  previously  adverse.  And  the  plaintiff  must  prove  positively  that 
he  is  not  barred  by  the  lapse  of  time,  and  has  no  right,  by  a  prima  facie 
case  to  shift  the  onus  to  the  other  party. 

With  respect  to  the  other  question,  there  is  no  sufiicient  authority  for  the 
existence  of  the  presumption  that  life  endures  for  seven  years.  Even  if  the 
question  be  doubtful,  the  conclusion  must  be  against  the  lessor  of  the  plain- 
tiff. In  the  cases  referred  to,  relating  to  insurance,  the  precise  dme  of  the 
death  was  not  material :  if  the  action  had  been  brought  more  than  six  years 
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after  the  sailing  of  llie  ship,  and  there  had  been  a  plea  of  the  Statute  of  Li- 
mitations, those  cases  would  have  been  analogous.  In  Doe  v.  Jesson,  it  wag 
put  to  the  jury  to  fix  the  time  as  well  as  the  fact  of  death,  and  they  fixed  it 
within  a  period  which  excluded  the  seven  years,  and  answered  the  purposes 
of  the  cause.  The  whole  question  is,  is  there  any  ahsolutc  presumption  of 
law — can  it  be  stated  as  a  legal  proposition  that  the  court  must,  independ- 
ently of  particular  circumstances,  infer  that  life  endures  for  the  seven  years, 
and  then  expires  ?  The  necessity  for  the  statutes  referred  to  shows  that 
there  was  no  such  rule  at  common  law;  and  the  19  Car.  2,  c.  6,  only  su^)- 
plies  the  proof  of  i]xQ  fact  of  death. 

Cur.  adv.  vidt. 

In  Trinity  Vacation,  the  judgment  of  the  court  was  delivered  by 

*Lord  Denman,  C.  J. — The  lessor  of  the  plaintiff  claimed  as  r^o.on-i 
grantee  in  reversion  of  a  copyhold  estate,  on  the  death  of  Matthew  L 
Knight.  Matthew  Knight  went  to  America  in  December,  1806,  or  early  in 
1807,  and  the  last  account  that  was  heard  of  him  was  by  a  letter  written  by 
him  from  Charleston,  which  was  received  in  England  in  May,  1807.  The 
declaration  in  this  cause  was  served  on  the  18th  January,  1834.  At  the  trial, 
evidence  was  given  to  show  that  the  defendant  came  into  possession  as  a  pur- 
chaser of  the  interest  of  George  Knight,  who  held  for  the  life  of  Matthew 
Knight. 

Two  questions  arose.  First,  whether  the  lessor  of  the  plaintiff  was  bound 
to  give  some  evidence  as  to  the  precise  time  of  Matthew  Knight's  death,  in 
order  to  show  that  he  had  brought  this  action  within  twenty  years  of  his 
death ;  or  whether  the  presumption  of  his  being  alive  continued  to  the  last 
moment  of  the  seven  years  since  he  was  last  heard  of,  when  the  law  pre- 
sumes that  he  was  dead,  and  which  ivas  within  twenty  years  next  before  the 
commencement  of  the  action.  Secondly,  whether,  on  the  supposition  that 
the  defendant  came  in  as  a  purchaser  of  George  Knight's  interest,  there  had 
been  twenty  years'  adverse  possession  as  against  the  lessor  of  the  plaintiff. 

The  learned  judge  told  the  jury  it  was  incumbent  on  the  lessor  of  the 
plaintiff  to  prove  that  Matthew  Knight  was  actually  alive  within  twenty 
years  before  the  commencement  of  the  action,  and  that  he  had  not  proved 
that  fact  by  merely  showing  that  seven  years  since  he  was  last  heard  of  ex- 
pired within  twenty  years  next  before  the  commencement  of  the  action ;  on 
which  the  counsel  for  the  lessor  of  the  plaintiff  tendered  a  bill  of  exceptions. 
The  learned  judge  also  told  the  jury,  that  if  they  were  of  opinion  that  the 
defendant  took  as  purchaser  of  the  interest  of  George  Knight,  his  posses- 
sion had  not  been  adverse  for  twenty  years,  because  it  could  not  be  ad- 
verse as  long  as  it  was  uncertain  whether  Matthew  Knight  was  alive  or  not, 
which  was  up  to  May,  1814.  Upon  this  the  counsel  for  the  defendant  ten- 
dered a  bill  of  exceptions.  The  jury  found  that  it  was  not  proved  that 
Matthew  Knight  was  alive  within  twenty  years,  but  that  it  did  not  appear 
that  there  was  an  adverse  possession  of  twenty  years  ',  and  under  the  learned 
judge's  direction,  they  found  their  verdict  for  the  lessor  of  the  plaintifT. 

*It  seems  the  statute  of  the  3  &  4  Will.  4,  c.  27,  was  not  ad-  r-^o2;^-| 
verted  to  at  the  trial,  but  only  on  the  case  being  argued  before  the  L 
court.     We  are  all  clearly  of  opinion  that  the  second  and  third  sections  of 
that  act  (which  came  into  operation  on  the  first  of  January,  1834,  seventeen 
days  before  this  action  was  commenced)  have  done  away  with  the  doctrme 
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of  non-adverse  possession,  and  except  in  cases  falling  within  the  fifteenth 
section  of  the  act,  the  question  is,  whether  twenty  years  have  elapsed  since 
the  Tujlit  accrued,  whatever  be  the  nature  of  the  possession.  The  right  of 
entry  in  this  case  accrued  on  the  death  of  Matthew  Knight.  Then,  as  the 
first  and  second  questions  were  identical,  the  learned  judge  was  wrong  in 
putting  any  distinct  and  separate  question  to  the  jury  on  the  nature  of  the 
possession,  unless  the  case  be  within  the  fifteenth  section. 

Now,  that  section  applies  only  where  the  possession  was  not  adverse, 
according  to  the  former  state  of  the  law,  at  the  time  of  the  passing  of  the  act 
— that  is,  the  24th  July,  1833.  If  that  point  had  been  raised  at  the  trial, 
it  is  plain  the  jury  would  have  been  satisfied  that  the  possession  was  adverse 
on  the  24th  July,  1833 ;  for  we  know  by  the  report  of  Doe  d.  Knight  v. 
Nepean,  that  an  action  had  been  brought  and  tried  between  the  same  parties 
some  time  before  that  date.  Whether,  therefore,  the  learned  judge  took  a 
right  view  of  the  defendant's  possession  or  not,  under  the  former  state  of 
the  law,  is  immaterial ;  the  3  &  4  Will.  4,  c.  27,  applies  to  the  case,  and 
the  direction  in  respect  of  which  the  defendant's  bill  of  exceptions  was  ten- 
dered was  therefore  wrong. 

Still,  it  is  necessary  to  determine  the  first  and  principal  point  in  the  case, 
because,  if  the  learned  judge's  direction  was  also  wrong  as  to  that,  the  lessor 
of  the  plaintiff  would  be  entitled  to  retain  the  verdict,  although  he  obtained 
it  on  another  ground.  The  court  is  therefore  called  on  to  review  the  deci- 
sion of  the  Court  of  King's  Bench  in  Doe  v.  Nepean.  The  doctrine  there 
laid  down  is,  that  where  a  person  goes  abroad,  and  is  not  heard  of  for  seven 
years,  the  law  presumes  the  fact  that  such  person  is  dead,  but  not  that  he 
died  at  the  beginning  or  the  end  of  any  particular  period  during  those  seven 
years ;  that  if  it  be  important  to  any  one  to  establish  the  precise  time  of 

099-1  such  person's  death,  he  must  do  so  by  evidence  of  some  sort,  to  *be 
«-  -J  laid  before  the  jury  for  that  purpose,  beyond  the  mere  lapse  of  seven 
years  since  such  person  was  last  heard  of. 

After  fully  considering  the  argument  at  the  bar,  we  are  all  of  opinion 
that  the  doctrine  so  laid  down  is  correct.  It  is  conformable  to  the  provi- 
sions of  the  statute  of  James  I.  relating  to  bigamy,  more  particularly  to  the 
statute  19  Car.  2,  c.  6,  relating  to  this  very  matter,  the  words  of  which  dis- 
tinctly point  at  the  presumption  of  the  fact  of  death,  but  not  at  the  time  : 
it  is  conformable  also  to  decisions  on  questions  of  bigamy  and  on  policies  of 
insurance,  and  it  is  supported  and  confirmed  by  the  case  of  Ilex  v.  Inhabi- 
tants of  Harborne.  It  is  true,  the  law  presumes  that  a  person  shewn  to  be 
alive  at  a  given  time  remains  alive  until  the  contrary  be  shewn,  for  which 
reason  the  onus  of  shewing  the  death  of  Matthew  Knight  lay  in  this  case  on 
the  lessor  of  the  plaintifi".  He  has  shewn  the  death  by  proving  the  absence 
of  Matthew  Knight,  and  his  not  having  been  heard  of  for  seven  years ; 
whence  arises,  at  the  end  of  those  seven  years,  another  presumption  of  law, 
namely,  that  he  is  not  then  alive ;  but  the  onus  is  also  cast  on  the  lessor  of 
the  plaintifip  of  showing  that  he  has  commenced  his  action  within  twenty 
years  after  his  right  of  action  accrued,  that  is,  after  the  actual  death  of  Mat- 
thew Knight.  Now,  when  nothing  is  heard  of  a  person  for  seven  years,  it 
is  obviously  a  matter  of  complete  uncertainty  at  what  point  of  time  in  those 
seven  years  he  died  ;  of  all  the  points  of  time,  the  last  day  is  the  most  im- 
probable, and  most  inconsistent  with  the  ground  of  presuming  the  fact  of 
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death.  That  presumption  arises  from  the  great  lapse  of  time  since  the  party 
has  been  heard  of;  because  it  is  considered  extraordinary,  if  he  was  alive, 
that  he  should  not  be  heard  of.  In  other  words,  it  is  presumed,  that  his 
not  being  heard  of  has  been  occasioned  by  his  death,  which  presumption 
arises  from  the  considerable  time  that  has  elapsed.  If  you  assume  that  he 
was  alive  on  the  last  day  but  one  of  the  seven  years,  then  there  is  nothing 
extraordinary  in  his  not  having  been  heard  of  on  the  last  day ;  and  the  pre- 
vious extraordinary  lapse  of  time,  during  which  he  was  not  heard  of,  has 
become  immaterial  by  reason  of  the  assumption  that  he  was  living  so  lately. 
The  presumption  of  the  fact  of  death  seems,  therefore,  to  lead  to  the  conclu- 
sion that  the  death  took  place  some  considerable  time  before  the  expiration 
of  the  seven  years. 

*It  is  true,  the  doctrine  will  often  practically  limit  the  time  for  ^^^^^^ 
bringing  the  action  of  ejectment  in  such  cases ;  and  circumstances  L  ~  J 
may  be  supposed,  as  of  a  lease  for  seven  years  commencing  on  the  death  of 
A.,  or  of  a  promissory  note  payable  two  months  after  A.'s  death,  and  many 
other  cases  which  might  be  put,  in  which  it  would  be  difficult  to  carry  into 
effect  certain  contracts,  or  to  have  remedies  for  the  breach  of  them,  if  the 
parties  interested,  instead  of  making  inquiry  respecting  the  person  on  whose 
life  so  much  depended,  chose  to  wait  for  the  legal  presumption.  Such  incon- 
veniences may  no  doubt  arise,  but  they  do  not  warrant  us  in  laying  down  a 
rule  that  the  party  shall  be  presumed  to  have  died  on  the  last  day  of  the 
seven  years,  which  would  manifestly  be  contrary  to  the  fact  in  almost  all 
instances.  No  such  rule  is  enacted  by  the  statute,  nor  is  any  one  authority 
adduced  in  which  any  such  rule  has  been  laid  down. 

It  is  not  necessary  to  make  any  election  between  the  beginning  of  seven 
years  and  the  end  of  them,  and  the  period  to  which  the  death  should  be 
referred,  as  seems  at  one  time  to  have  been  assumed.  We  adopt  the  doc- 
trine of  the  Court  of  King's  Bench,  that  the  presumption  of  law  relates  only 
to  the  fact  of  death,  and  that  the  time  of  death  whenever  it  is  material, 
must  be  a  subject  of  distinct  proof. 

For  these  reasons,  we  are  of  opinion  that  the  learned  judge's  direction  to 
the  jury,  in  respect  of  which  the  lessor  of  the  plaintiff  tendered  a  bill  of 
exceptions,  was  correct,  and  that  the  verdict  ought  to  have  been  found  for 
the  defendant ;  but  as  we  cannot  order  it  to  be  so  entered,  the  result  is  that 
the  verdict  found  for  the  lessor  of  the  plaintiff  must  be  set  aside,  and  a  ventre 
de  novo  awarded. 

Venire  de  novo  awarded. 
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[*324]       *TAYLOR  d.  ATKYNS  v.   HORDE. 


UIL.  30  G.  2.— IN  B.  R.  ET  DOM.  PROC. 
[REPORTED  1  BURR.  CO.] 

Adverse  possession  before  Stat.  3  tSi  4  W.  4,  c.  27. 

In  ejectment  brought  in  Michaelmas  terra,  1752,  by  John  Atkyns,  Esq. 
(in  the  name  of  Cyprian  Taylor)  against  Robert  Atkyns,  Esq.  the  heir-at- 
law  and  others;  upon  the  general  issue  pleaded,  and  issue  joined  thereon, 
and  tried  at  the  bar  of  this  court,  the  jury  find  a  special  verdict :  -which  was 
in  substance  as  follows  : — 

That  Sir  Robert  Atkyns  the  elder,  Knight  of  the  Bath,  on  the  8th  June, 
1669,  was  (amongst  divers  other  messuages,  lands,  tenements,  &c.,  in  Grlouces- 
tershire)  seised  in  fee  of  the  manor  of  Lower  Swell  and  the  other  premises 
in  question ;  and  being  so  seised,  made  and  executed  three  several  indentures 
(which  are  set  out  in  the  special  verdict),  one  of  which  is  dated  on  the  11th 
and  the  two  others  on  the  12th  of  June,  1669. 

By  one  of  these  indentures,  which  was  dated  on  the  12th  of  June,  1669, 
(which  the  counsel  on  both  sides,  for  distinction's  sake,  called  the  lesser 
deed,)  made  between  Sir  Edward  Atkyns,  Knt.,  one  of  the  Barons  of  the 
Exchequer,  Sir  Robert  Atkyns,  Knight  of  the  Bath,  Solicitor-General  to  the 
Queen,  and  son  and  heir  apparent  of  the  said  Sir  Edward,  and  Dame  Mary 
(wife  of  the  said  Sir  Robert)  Atkyns,  of  the  one  part;  and  Sir  Edward  Car- 
teret, Knt.  and  John  Lowe,  gentleman,  of  the  other  part;  it  is  witnessed 
that  in  consideration  of  a  marriage  thentofore  had  and  solemnised  between 
the  said  Robert  Atkyns  and  Dame  Mary  his  wife,  and  of  her  releasing  and 
acquitting  a  former  jointure  to  her  made  before  marriage,  and  of  a  new  pro- 
vision to  be  had  and  made  for  her  the  said  Dame  Mary,  for  and  in  the 
*€iOP."l  ii^-ture  of  a  jointure,  in  bar  and  recompense  *of  her  dower  and  thirds 
L  -'at  the  common  law,  in  case  she  should  happen  to  survive  and  over- 
live the  said  Sir  Robert  Atkyns  her  husband,  he  the  said  Sir  Robert  Atkyns 
did  thereby  covenant  and  grant  to  and  with  the  said  Sir  Edward  Carteret 
and  John  Lowe,  that  he  the  said  Sir  Edward  Atkyns,  and  the  said  Sir 
Robert  Atkyns  and  Dame  Mary  his  wife,  should  and  would,  before  the  end 
of  Michaelmas  term  then  next  ensuing,  levy  and  acknowledge  before  the 
Justices  of  the  Court  of  Common  Pleas  at  Westminster,  one  or  more  fine  or 
fines  sur  cojnisance  du  droit  come  ceo,  &c.,  unto  the  said  Sir  Edward  Car- 
teret and  John  Lowe,  with  proclamations,  of  the  said  manor  of  Lower  Swell 
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and  the  other  premises  in  question  :  which  said  fine  or  fines  so  as  aforesaid 
or  in  any  other  sort  to  be  had,  levied,  and  executed,  of  the  said  manor  and 
premises  alone  or  together  with  any  other  lands,  tenements,  or  heredita- 
ments, by  or  between  the  parties  to  the  said  indenture  or  any  of  them,  alone 
or  together  with  any  other  person  or  persons,  were  to  be  and  enure,  and 
were  thereby  declared  to  be  and  enure,  as  to  the  said  manor  and  all  other 
the  premises,  to  the  use  of  the  said  Sir  Robert  Atkyns  for  life,  without  im- 
peachment of  waste;  and  from  and  after  his  decease,  to  the  use  of  the  said 
Dame  Mary  for  life  for  her  jointure  and  in  bar  of  her  dower;  and  from  and 
after  the  decease  of  the  said  Robert  and  Dame  Mary,  to  the  use  of  Sir 
Robert  Atkyns,  Knt.  son  and  heir  apparent  of  the  said  Sir  Robert,  and  the 
heirs  male  of  the  body  of  the  said  Sir  Robert  the  son,  on  the  body  of  Lovis 
Carteret  his  intended  wife  lawfully  to  be  begotten  ;  and  for  default  of 
such  issue,  to  the  use  of  the  right  heirs  of  the  said  Sir  Robert  the  father 
for  ever. 

And  the  said  Sir  Edward  Atkyns  and  Sir  Robert  the  father  did  by  this 
deed  covenant  with  the  said  Sir  Edward  Carteret  and  John  Lowe  and  their 
heirs,  that  in  case  any  defect  should  happen  in  the  said  fine  and  that  assur- 
ance, or  in  case  there  should  not  be  some  good  conveyance  in  the  law  made 
according  to  the  intent  of  that  indenture,  so  that  by  reason  of  such  defect  or 
failure  of  such  conveyance  and  assurance  in  law,  the  said  manor  and  pre- 
mises or  any  part  or  parcel  of  them  should  not,  before  the  30th  day  of  No- 
vember then  next  ensuing,  be  sufficiently  conveyed  according  to  the  intent 
of  the  said  indenture,  then  they  the  said  Sir  Edward  Carteret  and  John 
Lowe  and  their  heirs,  *and  all  and  every  other  person  and  persons  r^c^opn 
and  their  heirs,  standing  or  being  seised,  or  which  should  stand  or  L  "J 
be  seised  of  and  in  the  said  manor  and  premises,  should  and  would  from  time 
to  time  and  at  all  times  from  thenceforth  for  ever  stand  and  be  seised  of 
and  in  the  said  manor  and  premises,  or  so  much  and  such  part  and  parts 
thereof  whereof  or  concerning  which  any  such  defect  should  happen  to  be, 
to  the  uses,  behoofs,  intents,  and  purposes  thereinbefore  declared,  limited, 
and  contained,  according  to  the  true  intent  and  meaning  of  the  said  inden- 
ture, and  to  none  other  use,  intent  or  purpose  whatsoever. 

One  other  of  these  three  indentures  was  a  lease,  dated  11th  June,  1669  ; 
and  the  remaining  one  was  a  release,  dated  12th  June,  1669.  This  release 
bore  the  very  same  date  with  the  deed  already  recited  (called  the  lesser 
deed) ;  and  the  counsel  on  both  sides  agreed  in  calling  this  deed  of  release 
(for  distinction's  sake)  the  greater  deed,  as  this  contained  the  settlement  of 
the  whole  estate. 

By  these  indentures  of  lease  and  release,  dated  11th  and  12th  June, 
1669,  the  release  being  tripartite,  and  made  between  the  said  Sir  Edward 
Atkyns,  the  said  Sir  Robert  the  father  and  Dame  Mary  his  wife,  Philip 
Sheppard,  Esq.,  Sir  Clement  Farnham,  Knt.,  and  Edward  Atkyns,  Esq., 
(second  son  of  the  said  Sir  Edward  Atkyns),  of  the  first  part : — the  Right 
Honourable  Sir  George  Carteret,  Knt.  and  Bart.,  Vice-Chamberlain  of  his 
Majesty's  Household,  and  one  of  his  Majesty's  most  Honourable  Privy 
Council;  the  said  Sir  Edward  Carteret  and  the  said  John  Lowe;  the  Right 
Honourable  Edward  Montagu,  commonly  called  Lord  Hiuchiubrooke  (son 
and  heir  apparent  of  the  Right  Honourable  the  Earl  of  Sandwich),  Sir 
Philip  Carteret,  Knt.  (son  and  heir  apparent  of  the  said  G-eorge  Carteret), 
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and  Edward  Swift,  Esq.,  of  the  second  part;  and  the  said  Sir  Robert 
Atk3'ns,  Knt.  (the  son  and  heirapparent  of  the  said  Sir  Robert  Atkyns),  and 
Lovis  Carteret  ('one  of  the  daughters  of  the  said  Sir  George  Carteret  and  of 
Dame  Elizabeth  his  wife,)  of  the  third  part ; — it  is  witnessed  that  in  consi- 
deration of  a  marriage  thentofore  had  and  solemnised  between  the  said  Sir 
Robert  Atkjns  the  father  and  Dame  Mary  his  wife,  and  also  of  a  marriage 
then  shortly  to  be  had  and  solemnised  between  the  said  Sir  Robert  Atkyns 
r-Qo-T  ^^^  ^^^  ^^^  ^^^^  ^'^^^  Lovis  Carteret,  and  of  the  sum  of  6500/.  paid 
L  ^  -^  *to  Sir  Robert  the  father  by  the  said  Sir  George  Cartei'et  for  the 
marriage  portion  of  the  said  Lovis  Carteret,  and  of  5s.  a  piece  to  the  said 
Sir  Edward  Atkyns,  Sir  Robert  Atknys  the  father,  Philip  Sheppard,  Sir 
Clement  Farnbam,  and  Edward  Atkyns,  paid  by  the  said  Sir  Edward  Car- 
teret and  John  Lowe,  and  for  a  provision  to  be  had  and  made  toand  for  the 
same  Dame  Mary  (wife  of  the  said  Sir  Robert  Atkyns  the  father),  for  and 
in  the  nature  of  a  jointure,  in  bar  and  recompense  of  her  dower  and  thirds 
at  the  common  law;  and  also  for  a  provision  for  the  said  Lovis  Carteret, 
for  and  in  nature  of  a  jointure,  in  bar  and  recompense  of  her  dower  and 
thirds  at  the  common  law;  and  for  settling  all  the  manors,  lands,  tene- 
ments, and  hereditaments  thereinafter  mentioned,  to  the  several  and  respec- 
tive uses,  upon  the  trusts,  to  the  intents  and  purposes,  and  with,  under,  and 
subject  to  the  provisoes,  declarations,  limitations,  and  agreements  therein- 
after declared ;  the  said  Sir  Edward  Atkyns  and  Sir  Robert  the  father  did 
grant,  release,  and  confirm  unto  the  said  Sir  Edward  Carteret  and  John  Lowe, 
and  their  heirs,  the  said  manor  of  ^jvell  and  other  the  premises  in  question 
(as  described  in  the  lesser  deed),  aifd  several  other  manors,  lands,  and  here- 
ditaments therein  mentioned,  to  hold  the  said  manor  of  Swell  and  other  the 
premises  in  question,  to  the  said  Sir  Edward  Carteret  and  John  Lowe,  and 
their  heirs,  to  the  several  uses  therein  mentioned;  which  uses  ("as  to  the  said 
manor  of  Swell  and  other  the  premises  in  question)  are  the  same  as  those 
before  set  forth  in  the  lesser  deed;  viz. : — 

To  the  use  of  Sir  Robert  the  father,  for  life,  without  impeachment  of 
waste ; 

Remainder,  as  to  the  said  premises  (except  timber  trees),  to  Dame  Mary 
for  life,  for  her  jointure,  and  in  bar  of  dower; 

Remainder  to  Sir  Robert  the  son,  and  the  heirs  male  of  his  body  by  the 
said  Lovis  Carteret ; 

Remainder  to  the  right  heirs  of  Sir  Robert  the  father. 

And  several  other  parts  of  the  estates  were  limited  thereby,  to  Sir  Robert 
the  son  for  life;  remainder  to  trustees,  to  preserve  contingent  remainders; 
remainder  to  the  said  Lovis  Carteret  for  life,  for  her  jointure  and  in  bar 
of  dower,  and  upon  the  issue  of  the  said  intended  marriage,  in  strict  settle- 
ment. 

r«Rosi  *^^  which  indenture  of  release  is  contained  a  proviso,  in  the  fol- 
L     "  i  lowing  words  : — 

«  Provided  always  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Sir  Robert  Atkyns  the  father,  the  said  Sir  Robert  Atkyns  the  son,  and  the 
said  Lovis  Carteret,  respectively,  when  they  are  or  shall  be  respectively 
seised  in  possession  of  the  freehold  of  such  of  the  premises  as  by  virtue  of 
and  according  to  the  limitations  aforesaid  are  respectively  limited  to  them 
for  their  respective  lives,  by  their  respective  deed  or  deeds  in  writing  sealed 
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and  delivered  in  the  presence  of  two  or  moi-e  credible  witnesses,  to  make 
any  lease  or  demise,  leases  or  demises,  of  all  or  any  of  the  said  premises 
whereof  they  shall  be  so  respectively  seised  in  possession  for  life  as  afore- 
said, (except  of  the  capital  messuage  of  Sapperton  aforesaid,  and  the  said 
lodge  in  Pinbury  Park  aforesaid,)  unto  any  person  or  persons,  for  one,  two, 
or  three  lives  in  possession,  reversion,  or  remainder,  to  end  or  determine 
upon  the  death  of  one,  two,  or  three  persons,  or  for  the  term  of  twenty-one 
years  absolute ;  so  as  there  be  not,  in  the  respective  premises,  or  any  part 
thereof,  any  estate  exceediTig  the  term  or  time  of  three  lives,  or  twenty-one 
years,  in  being  at  the  same  time ;  and  so  as  such  respective  leases  be  not 
made  without  impeachment  of  waste ;  and  so  as  the  usual  rents  of  such  of 
the  premises  respectively  as  shall  be  so  leased  or  demised  upon  fines  and 
the  best  rents  that  can  be  reasonably  gotten  for  such  of  the  premises  respec- 
tively as  shall  be  so  leased  or  demised  without  fines,  be  respectively  reserved 
upon  every  such  respective  lease  or  leases,  demise  or  demises,  to  be  payable 
during  the  respective  terms  in  the  said  respective  leases  or  demises  to  be 
contained;  any  thing  hereinbefore  contained  to  the  contrary  notwithstand- 
ing-" 

And  another  proviso  is  therein  also  contained,  in  the  following  words, 
viz. : — 

"  Provided  also  that  it  shall  and  may  be  lawful  to  and  for  the  said  Sir 
Robert  Atkyns  the  father,  at  any  time  or  times  during  his  natural  life,  after 
the  decease  of  the  said  Dame  Mary  his  wife,  by  any  writing  or  writings 
indented,  under  his  hand  and  seal,  testified  by  two  or  more  witnesses,  to 
grant,  assign,  limit  or  appoint  the  said  manor  of  Swell  Inferior,  alias  Nether 
Swell,  and  the  lands,  tenements,  and  *premises  in  Swell  Inferior,  ^^0901 
otherwise  Nether  Swell — Upper  Swell,  and  Stowe  in  the  Wold,  and  L  J 
in  either  or  any  of  them,  or  such  parts  and  parcels  thereof  as  he  shall  think 
fit,  unto  or  to  the  use  of  such  woman  or  women  as  he  the  said  Sir  Robert 
Atkyns  the  father  shall  marry  or  take  to  wife,  after  the  decease  of  the  same 
Dame  Mary  his  now  wife ;  for  and  during  the  term  of  the  natural  life  or 
lives  of  such  wife  or  wives  only,  for  her  or  their  jointure  or  jointures; 
anything  herein  contained  to  the  contrary  thereof  in  anywise  notwithstand- 
ing." 

And  by  another  proviso  in  his  deed,  the  like  power  is  given  to  Sir  Robert 
the  son,  '<to  make  a  jointure  of  all  or  any  of  the  lands  thereby  limited  to 
Lovis  Carteret  for  her  jointure,  on  any  future  wife  or  wives  whom  he 
should  marry,  after  the  death  of  the  said  Lovis  Carteret  without  issue." 

And  by  the  same  deed.  Sir  Robert  the  father  covenants  with  Sir  George 
Carteret,  that  Sir  Edward  Atkyns,  he,  and  Dame  Mary  his  wife,  would, 
before  the  end  of  Michaelmas  term  then  next,  levy  one  or  more  fine  or  fines 
sur  conusance  de  droit,  &c.  with  proclamations,  of  the  premises  contained  in 
this  indenture,  unto  the  said  Sir  Edward  Carteret  and  John  Lowe ;  which, 
it  was  thereby  declared,  should  be  and  enure  to  the  several  and  respective 
uses,  upon  the  trusts,  and  to  the  intents  and  purposes,  and  with,  under  and 
subject  to  the  provisoes,  declarations,  and  agreements  thereinbefore  declared, 
limited  and  expressed  concerning  the  same.  And  reciting,  <'  that  Sir 
Clement  Farnham  and  Edward  Atkyns  were  possessed  of  the  premises  in 
question,  or  several  parts  thereof,  for  several  terms  of  years  then  in  being, 
in  trust  for  Sir  Robert   the  father;"  it  was  thereby  declared  and  agreed  by 
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Sir  llobert  the  father,  that  Sir  Charles  Farnham  and  Edward  Atkyns  should 
stand  possessed  of  the  premises  comprised  iu  the  said  terras,  during  the 
residue  thereof,  upon  trust  and  to  the  use  and  benefit  of  the  person  or 
persons  to  whom  the  premises  (by  virtue  of  the  limitations  therein)  should 
belong. 

The  jury  found  (hat  the  first  of  the  said  indentures  was  executed  by  Sir 
Edward  Alkyus,  Sir  Robert  Atkyns  the  father,  and  Dame  Mary  his  wife, 
and  John  Lowe;  the  second  of  the  said  indentures  was  executed  by  Sir 
Edward  Atkyns,  Sir  llobert  the  father,  Philip  Sheppard,  Sir  Clement  Farn- 
P^qoA-i  bam,  *and  Edward  Atkyns,  Esq.;  and  the  said  indenture  of  release, 
L  -'by  Sir  Edward  Atkyns,  Sir  Robert  the  father,  Dame  Mary  his  wife, 
Sir  Clement  Farnham,  Edward  Atkyns,  Esq.,  Sir  George  Carteret,  Sir 
Philip  Carteret,  Edward  Swift,  Sir  Robert  Atkyns  the  son,  and  Lovis  Car- 
teret; and  that  the  lease  for  a  year  was  executed  before  the  release. 

That  in  Trinity  Term,  1G69,  a  fine  was  levied;  wherein  the  said  Sir  Ed- 
ward Carteret  and  John  Lowe  were  plaintiffs,  and  the  said  Sir  Edward  At- 
kyns, Sir  Robert  the  father,  and  Dame  Mary  his  wife  deforciants,  of  the 
premises  iu  question  (amongst  the  said  other  lands  contained  in  the  greater 
deed :)  but  no  fine  was  ever  levied  of  the  lands  contained  in  the  little  deed 
only. 

Afterwards,  on  the  6th  of  July,  1669,  Sir  Robert  the  son  was  married  to 
the  said  Lovis  Carteret. 

Dame  Mary  (the  wife  of  Sir  Robert  the  father)  died  on  2nd  March, 
1680: 

After  which,  viz.  on  26th  April,  1681,  Sir  Robert  the  father,  being  seised 
of  the  premises  in  question,  as  of  freehold,  for  the  term  of  his  natural  life, 
without  impeachment  of  waste  (and  being  then  on  the  point  of  marrying  a 
second  wife,  Mrs.  Ann  Dacres,)  duly  executed  an  indenture  under  his  hand 
and  seal,  attested  by  three  witnesses,  bearing  date  the  same  26th  of  April, 
1681,  and  made  between  himself  of  the  one  part,  and  Sir  Robert  Dacres, 
Knt.,  John  Dacres,  and  Ann  Dacres,  spinster,  (sister  of  Sir  Robert  Dacres 
and  John  Dacres,)  of  the  other  part :  by  which  indenture  (after  reciting  the 
above-mentioned  indenture  of  release  tripartite  of  the  12th  of  June,  1669, 
and  the  power  thereby  reserved  "  for  the  said  Sir  Robert  Atkyns  the  father, 
after  the  death  of  Dame  Mary,  to  limit  all  or  any  part  of  the  manor  and 
premises  in  question,  to  any  future  wife  or  wives  he  should  happen  to  marry, 
for  the  term  of  the  natural  life  or  lives  of  such  wife  or  wives  only,  for  her 
or  their  jointure  or  jointures")  it  is  witnessed  that  in  consideration  of  the 
then  intended  marriage  between  the  said  Sir  Robert  Atkyns  the  father  and 
the  said  Ann  Dacres,  and  of  her  marriage  portion,  the  said  Sir  Robert  At- 
kyns the  father,  in  pursuance  of  the  said  power  to  him  reserved,  and  of  all 
and  every  power  and  authority  whatsoever,  did  grant,  assign,  limit,  and 
^qqi-1  appoint  the  said  manor  of  Swell,  and  other  the  premises  in  question, 
L  -*  *unto  the  said  Ann  Dacres,  for  and  durino;  the  term  of  her  natural 
life,  for  her  jointure,  and  in  bar  and  recompense  of  her  dower  and  thirds  at 
the  common  law. 

On  the  28th  April,  1681,  the  said  Sir  Robert  Atkyns  the  father  married 
the  said  Ann  Dacres. 

On  31st  May,  1698,  Sir  Robert  Atkyns  the  father,  being  seised  of  the 
premises  in  cjuestion,  as  of  freehold  for  life,  without  impeachment  of  waste, 
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executed  an  indenture  of  lease,  under  his  hand  and  seal,  attested  by  three 
■witnesses,  dated  on  the  same  31st  day  of  May,  1698,  and  made  between 
himself  of  the  one  part,  and  Thomas  Dacrcs,  Esq.,  Robert  Dacrcs,  Gent., 
and  John  Dacres,  Gent.,  (the  three  sons  of  the  before-named  Sir  Robert 
Dacresj  Knt.,  and  nephews  of  Dame  Anne  Atkyns  then  wife  of  Sir  Robert 
Atkyns  the  father,)  of  the  other  part.  This  indenture  of  lease  recites  the 
indenture  tripartite  of  release  of  the  12th  of  June,  1669 ;  whereby  Sir 
Edward  Atkyns  and  Sir  Robert  Atkyns  the  father  did  (amongst  other  lands) 
grant,  release,  and  confirm  to  the  said  Sir  Edward  Carteret  and  John  Lowe, 
and  their  heirs,  the  said  manor  of  Swell  Inferior,  otherwise  Nether  Swell, 
with  the  appurtenances,  and  all  those  rents  of  assize  of  the  free  tenants  of 
the  said  manor  extending  to  one  halfpenny  and  one  pound  of  pepper ;  and 
all  the  rents  of  customary  tenants  of  the  said  manor ;  and  the  capital  mes- 
suage and  farm  of  the  Bold;  and  the  park  called  Swell  Park,  otherwise 
Abbott's  Wood;  and  all  and  all  manner  of  tenths  or  tithes  of  the  said  park; 
and  the  barcary  or  sheep  house  called  Gannow,  and  the  grounds  or  closes  of 
meadow  or  pasture  adjoining  or  belonging  thereto ;  and  the  water-mill  called 
Bold  Mill;  with  the  dams,  streams,  waters,  attachments,  fenders,  soak,  suit, 
mulcture,  grist,  and  appurtenances  thereunto  belonging;  all  the  tolns  of  the 
customary  tenants  of  the  said  manor,  and  all  and  all  manner  of  tenths  and 
tithes  of  all  the  premises  whatsoever,  which  unto  the  late  dissolved  monas- 
tery of  Hales  did  belong ;  all  that  common  of  pasture  for  400  sheep  and  20 
beasts,  upon  the  hills  and  fields  of  Nether  Swell,  at  all  times  in  the  year 
except  in  the  open  time,  and  in  the  open  time  common  of  pasture  within  the 
said  fields  for  all  manner  of  beasts  without  number,  rate,  or  stint ;  and  the 
several  pastures  called  Murden  Leasows ;  all  that  barcary  or  sheep-house 
within  the  said  pasture;  all  that  pasturage  or  feeding  for  600  r^foooi 
*shecp,  or  for  more  or  less  at  the  will  and  pleasure  of  the  tenant  of  ■-  ^■' 
the  said  pastures  called  Murden  Leasows  for  the  time  being,  in  and  upon 
the  demesne  lands,  waste  lands,  and  other  lands  belonging  to  the  said  farm  of 
the  Bold  or  elsewhere,  in  such  ample  manner  as  the  late  abbot  of  the  said 
dissolved  monastery  of  Hales  aforesaid  and  his  predecessors  had  kept  and 
occupied  the  same  within  the  manor  of  Swell  afoi-esaid;  all  those  grounds  in 
Nether  Swell  aforesaid  thentofore  in  the  tenure  of  John  Winsmore  or  his 
assigns;  all  that  half-acre  of  land  in  Nether  Swell  sometime  in  the  tenure 
of  the  curate  of  the  church  of  Stowe,  in  the  said  county  of  Gloucester;  all 
that  fishing  of  the  river  or  water  of  the  whole  manor  of  Nether  Swell,  with 
all  profits  and  commodities  to  the  same  belonging ;  all  those  portions 
of  tithes  whatsoever,  and  all  and  all  manner  of  tithe  of  corn,  grain,  blade, 
sheaf,  hay,  wool,  lambs,  pasture,  and  other  tenths  and  tithes  whatsoever  in 
and  upon  the  premises  or  any  part  of  them  growing,  renewing  or  increasing 
(being  the  premises  in  question ;)  to  the  several  uses  by  the  said  indenture 
limited  as  aforesaid  :  And  it  also  recites  the  power  to  the  said  Sir  Robert 
Atkyns  the  father,  ''  for  leasing  the  premises,"  as  it  is  set  forth  in  the  said 
indenture.  Then  it  is  witnessed  by  this  indenture  of  lease,  that  the  said 
Sir  Robert  Atkyns  the  father,  in  consideration  of  the  rent  thereby  reserved, 
in  pursuance  of  the  power  to  him  reserved  in  and  by  the  said  recited  inden- 
ture, and  by  virtue  thereof,  and  of  all  and  every  power  and  authority  what- 
soever, did,  by  that  his  present  writing  indented,  under  his  hand  and  seal, 
testified   by  the  several  witnesses  whose  names   are   thereupon   indorsed. 
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demise,  lease,  grant,  and  to  farm  let,  to  the  said  Thomas  Dacres,  Robert 
Dacres,  and  John  Dacres,  and  their  assigns,  the  said  manor,  and  all  and 
singular  the  said  lands,  tithes,  tenements,  hereditaments,  and  premises,  with 
their  and  every  of  their  rights,  members,  and  appurtenances,  in  Swell  In- 
ferior, otherwise  Nether  Swell ;  and  all  and  every  the  rents  reserved  upon 
any  leases  or  grants ;  to  hold  to  them  the  said  Thomas,  Robert,  and  John 
Dacres,  from  the  making  thereof,  for  and  during  the  natural  lives  of  them 
the  said  Thomas,  Robert,  and  John  Dacres,  and  the  life  of  the  longer  liver 
of  them;  yielding  and  paying  therefore,  during  the  said  term,  unto  the  said 

qqq-i  Sir  Robert  Atkyns  party  thereto,  and  after  his  decease,  to  such  per- 
L  -'  son  *or  persons  respectively  to  whom  the  said  manor  and  premises 
were  limited,  according  their  respective  estates  and  tithes,  the  yearly  rent  of 
three  hundred  and  threescore  pounds,  at  Michaelmas  and  Lady-day,  by  even 
and  equal  portions. 

In  which  said  indenture  of  lease  is  contained  a  clause,  in  these  words; 
viz. : — "  The  true  intent  and  meaning  of  this  estate  or  term  for  lives,  so 
hereby  granted  and  made  to  the  said  Thomas  Dacres,  Robert  Dacres,  and 
John  Dacres,  and  the  survivor  of  them,  being  to  preserve  the  said  remainder 
so  limited  in  the  premises  by  the  said  recited  indenture  to  the  right  heirs  of 
the  said  Sir  Robert  Atkyns  party  to  these  presents,  and  to  such  person  or 
persons  to  whom  the  said  Sir  R,obert  Atkyns  party  to  these  presents  shall  in 
any  way  dispose  of  the  same,  from  being  barred  of  any  recovery  to  be  suffered, 
or  by  any  other  act  to  be  attempted  or  done  for  the  barring  of  the  same." 

On  the  8th  June,  1698,  John  Dacres,  one  of  the  lessees  in  the  last  above- 
mentioned  indenture  of  lease,  alone,  executed  a  letter  of  attorney,  under  his 
hand  and  seal,  reciting  the  said  last  indenture  of  lease,  and  empowering  and 
authorising  Thomas  Barker,  Gent,  as  his  attorney,  to  take  livery  and  seisin 
of  the  premises  last  above-mentioned,  from  the  said  Sir  Robert  Atkyns,  the 
father;  for  himself  (the  said  John  Dacres,)  and  for  the  said  Thomas  and 
Robert  Dacres  and  every  of  them,  in  their  names  and  for  their  use,  accord- 
ing to  the  purport  and  true  meaning  of  the  said  recited  indenture  of  lease ; 
and  to  enter  and  take  possession  of  the  said  manor  and  premises  in  the  said 
indenture  contained,  to  the  use  of  them  and  every  of  them;  he  the  said 
John  Dacres  allowing  of  all  and  every  act  and  acts  so  done  by  the  said  attor- 
ney, to  be  as  effectual  and  sufficient  in  law,  as  if  he  had  been  personally 
present  and  had  done  the  same. 

On  the  5th  July,  1698,  Sir  Robert  Atkyns  the  father,  being  so  seised  as 
aforesaid,  and  then  in  the  actual  possession  of  the  said  manor  and  premises, 
did,  in  his  own  person,  deliver  seisin  and  possession  thereof  unto  the  said 
Thomas  Barker,  to  the  use  of  the  said  Thomas,  Robert,  and  John  Dacres 
and  of  every  of  them,  and  of  the  survivor  of  them,  according  to  the  purport 
and  true  meaning  of  the  said  indenture  ;  he  the  said  Thomas  Barker  being 
authorised  and  appointed,  by  a  letter  of  attorney  under  hand  and  seal  of  the 
r^ooA-t  said  John  *Dacres,  and  by  him  duly  executed,  "  for  him  and  to  his 
L  ■'  use  and  in  his  name,  and  for  the  said  Thomas  and  Robert  Dacres, 
and  to  their  use  and  in  every  of  their  names,  to  take  and  receive  the  said 
livery  and  possession  of  the  said  capital  messuage,  manor,  and  premises 
accordingly ;"  as  by  an  indorsement  on  the  said  letter  of  attorney  (which 
is  set  out  in  the  verdict)  appears. 

But  the  jury  found  that  the  said  Thomas  Dacres,  Robert  Dacres,  and 
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John  Dacres,  tlie  lessees  named  in  the  last-mentioned  indenture,  or  either 
of  them,  never  were  in  possession  of  the  premises  in  question,  otherwise  than 
by  the  said  livery  and  seisin  so  given  by  the  said  Sir  Robert  Atkyns  the 
father  as  aforesaid;  and  that  they  or  either  of  them  did  not  receive  or  pay 
any  rent  for  or  in  respect  of  the  said  premises  ;  and  that  the  said  indenture 
of  lease  was  not  found  in  the  custody  of  Thomas  Dacres,  the  surviving  les- 
see, at  the  time  of  his  death. 

On  27th  May,  1708,  Sir  Robert  Atkyns  the  father,  being  so  seised  of  the 
said  premises  and  of  the  remainder  and  reversion  thereof  as  aforesaid,  made 
his  will,  dated  the  same  27th  day  of  May,  1708,  attested  by  four  witnesses; 
and  thereby  confirmed  his  wife's  jointure;  and  then  recited,  "  that  he  was 
seised  of  the  remainder  and  reversion  in  fee  of  the  said  manor  and  other  the 
premises  in  question ;  and  that  such  remainder  or  reversion,  after  the 
death  of  his  wife,  was  also  further  expectant  upon  an  estate  in  special  tail, 
settled  upon  his  son  Sir  Robert  upon  his  marriage,  by  the  above-mentioned 
deed  of  12th  June,  1669;  and  that  he  had  made  a  lease  to  the  said  Thomas, 
Robert,  and  John  Dacres,  for  their  lives  and  the  life  of  the  longer  liver  of 
them,  according  to  the  power  he  had  reserved  to  himself  upon  the  said  settle- 
ment." After  which  recital,  he  disposed  of  his  said  remainder  or  reversion' 
in  fee,  to  the  lessor  of  the  plaintiff,  in  tail  male. 

The  whole  devise  was  in  the  following  words ;  viz.  : — "I  give  and  confirm 
unto  my  said  wife  Dame  Ann  Atkyns,  all  those  lands,  tenements,  and  here- 
ditaments in  Lower  Swell  aforesaid,  which  were  settled  upon  her  for  her 
jointure,  before  our  marriage  :  and  I  hereby  further  give  and  devise  to  her, 
for  term  of  her  life,  my  manor  of  Lower  Swell,  and  all  the  rest  of  my  lauds, 
tenements,  and  hereditaments  whatsoever  in  Lower  Swell  aforesaid,  for  term 
of  her  life,  ''as  an  addition  to  her  jointure.  And  whereas  I  am  j-jj^^.-,-., 
seised  of  the  remainder  and  reversion  in  fee  of  the  said  manor  of  L  '  -• 
Lower  Swell,  and  of  the  rest  of  the  said  lands,  tenements,  and  hereditaments 
in  Lower  Swell,  so  settled,  and  by  this  my  will  given  and  confirmed  to  my 
said  wife  for  her  life ;  which  remainder  or  reversion,  after  the  death  of  my 
wife,  is  also  further  expectant  upon  an  estate  in  the  said  manor  and  lands  in 
special  tail  settled  upon  my  son  Sir  Robert  Atkyns  upon  his  marriage,  by 
deed  dated  the  12th  of  June,  1669,  and  upon  his  sons  by  his  now  wife  and 
no  other  wife ;  and  whereas  I  have  made  a  lease,  dated(a)  the  8th  day  of 
Jtune,  in  the  year  of  our  Lord,  1698,  executed  by  livery  and  seisin,  to 
Thomas  Dacres,  Esq.,  and  to  Robert  and  John  Dacres,  Gentlemen,  for  the 
lives  of  the  said  Thomas,  Robert,  and  John  Dacres,  and  the  life  of  the  longer 
liver  of  them,  according  to  a  power  I  reserved  to  myself  upon  the  said  settle- 
ment made  upon  the  marriage  of  my  said  son  Sir  Robert  Atk^/ns ;  now  I  give 
and  devise  the  said  remainder  or  reversion,  and  the  benefit  of  the  trusts  of 
the  said  lease  for  lives,  to  my  grandson  John  Tracy  (the  now  younger  and 
second  son  living  of  my  son-in-law  John  Tracy  of  Stanway  in  the  said  county 
of  Gloucester,  Esq.,  by  my  daughter  Ann  Tracy  his  wife,)  and  to  the  heirs 
male  of  the  body  of  my  said  grandson  by  him  to  be  begotten.  And  if  my 
said  grandson  happen  to  die  without  issue  male,  then  I  give  and  devise  the 
said  remainder  or  reversion  to  the  next  younger  son  of  the  said  John  Tracy 
my  son-in-law,  called  Ferdinando  Tracy,  and  to  the  heirs  male  of  the  body 

{a)  The  Ics-tator  mistakes  the  date  of  this  lease.    It  was  31st  May. 
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of  the  said  Ferdinando,  And  for  default  of  sucli  issue,  then  I  give  and 
devise  the  said  remainder  or  reversion  to  the  next  younger  son  my  said  son-in- 
law  John  Tracy  may  happen  to  have  by  my  said  daughter,  and  to  the  heirs 
male  of  the  body  of  such  next  younger  son;"  and  so  on,  to  other  still 
younger  sons,  &c.  (These  devises  were  all  upon  condition  that  the  said 
sons  respectively  so  inheriting  the  said  manor  and  lands,  should  constantly 
use  to  call  and  write  themselves  by  the  name  of  Atkyns  only,  for  their  sur- 
name, and  by  no  other  surname.)  And  then  the  will  proceeds  thus  : — "  I 
do  further  give  and  devise  all  my  houses,  and  all  lands,  tenements,  and  here- 
ditaments, situate,  lying,  and  being  in  or  near  Cursitor's  Alley  in  Holbourn, 

j^oqp-1  within  the  city  of  London  or  the  suburbs  thereof,  or  within  the  county 
L  -I  of  Middlesex,  or  *in  either  of  them;"  in  like  manner,  and  upon  the  like 
condition,  &c.  And,  reciting  that  the  reversion  or  remainder  of  his  manor 
and  lands  in  and  of  Sapperton  aforesaid,  and  of  the  advowson  of  the  church 
,of  Sapperton,  and  of  and  in  his  manor  of  Pinbury  and  of  the  lands  thereto 
belonging,  as  also  of  Pinbury  Park,  was  in  him  and  his  heirs;  and  also  of 
the  Seven  Hundreds  of  Cirencester,  and  of  the  Hundreds  of  Bisley  (all  in 
the  said  county  of  Gloucester;)  he  devised  the  same  in  like  manner.  The 
words  of  his  will  are  these  : — "  I  have  also  made  a  lease  for  lives  of  the  said 
manors  of  Sapperton  and  Pinbury,  and  of  the  said  advowson  of  Sapperton, 
and  of  the  said  Pinbury  Park,  and  of  all  the  said  several  hundreds,  the 
better  to  preserve  and  support  the  said  remainders  and  reversions  from  being 
cut  off  or  barred  by  any  recovery.  And  if  my  said  younger  grandson  happen 
to  die  without  issue  male,  then  I  give  and  devise  the  same  reversions  and 
remainders  to  my  nephew  Richard  Atkyns  (eldest  son  of  my  late  brother 
Sir  Edward  Atkyns,  deceased)  and  to  his  heirs." 

On  9th  February,  1709,  Sir  Robert  Atkyns  the  father,  died,  seised  of 
the  premises  in  question. 

Upon  his  death.  Dame  Ann,  his  widow  and  relict,  entered  thereupon  ; 
claiming  the  same  for  her  life,  for  her  jointure,  under  and  by  virtue  of 
the  above-mentioned  indenture  of  26th  April,  1681 ;  and  was  in  possession 
thereof. 

The  jury  then  find  an  indenture  tripartite  dated  the  18th  of  May,  1710, 
made  between  Richard  Atkyns,  Esquire,  eldest  son  and  executor  of  Sir 
Edward  Atkyns  (the  surviving  trustee  in  whom  the  term  for  years  men- 
tioned in  the  greater  deed  were  vested,)  on  the  first  part ;  Joseph  Walker, 
Gent,  on  the  second  part;  and  the  said  Sir  Robert  Atkyns  (the  son)  on  the 
third  part ;  by  which,  after  reciting  the  indenture  of  release  of  12th  June, 
1699,  and  that  it  was  therein  mentioned  that  Sir  Clement  Farnham  and 
Edward  Atkyns  were  possessed  of  several  terms  for  years  in  the  premises 
in  question,  and  that  they  were  to  stand  possessed  thereof  in  trust  for  such 
person  and  persons  for  whose  use  and  uses  the  same  were  limited  by  the 
said  indenture;  and  reciting  that  the  said  Sir  Robert  Atkyns  (the  son)  then 
claimed  the  said  manor  and  premises  by  and  under  the  said  indenture  :  and 
that  Sir  Clement  Farnham  was  dead,  and   the  said  Edward  Atkyns,  (after- 

*9o-i  wards  Sir  Edward  Atkyns,  Knt.,  Lord  Chief  =^Baron  of  the  Exche- 
L  "^  -'  quer)  survived  him,  and  was  also  then  dead,  having  first  made  his 
will,  and  the  said  Edward  Atkyns  executor  thereof,  and  that  he  had  proved 
the  same;  the  said  Richard  Atkyns,  at  the  instance  and  request  of  the  said 
Robert  Atkyns  (the  son,)  testified  by  his  executing  the  said  indenture,  and 
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in  consitleration  of  5s.  paid  to  hiin  Ly  the  said  Joseph  "Walker,  assigned 
over  the  said  manor  and  premises  in  question  to  the  said  Joseph  Walker,  to 
hold  to  him,  his  executors,  administrators,  and  assigns,  for  all  the  then  resi- 
due and  remainder  of  the  said  terms,  whereof  the  said  Clement  Farnhamand 
Edward  Atkyns  or  either  of  them  were  possessed  ;  in  trust  for  the  said 
Robert  Atkyns  (the  son)  and  the  heirs  male  of  his  body  by  the  before  men- 
tioned Dame  Lovis  his  wife  (the  said  premises  being  so  limited  in  and  by 
the  said  indenture  of  release  of  12th  June,  16G9.)  In  which  said  inden- 
ture there  is  a  covenant  from  Sir  Ilobert  (the  son)  to  indemnify  the  said 
Richard  Atkyns,  his  heirs,  executors,  and  administrators,  against  any  dam- 
ages he  or  they  might  sustain  by  reason  of  his  making  the  said  assignment 
to  the  said  Joseph  Walker  as  aforesaid. 

The  jury  further  find  that  Dame  Ann  Atkyns  being  so  in  possession  of 
the  premises  aforesaid;  in  Trinity  Term,  1710,  9  Anne,  an  ejectment  was 
brought  in  the  Court  of  Common  Pleas,  for  the  recovery  of  the  said  pre- 
mises, against  her  the  said  Dame  Ann  and  the  tenants  in  possession  of  the 
same  premises,  by  John  Philips,  upon  the  several  demises  of  the  said  Sir 
Robert  Atkyns  the  son,  and  of  the  said  Joseph  Walker:  in  which  ejectment, 
the  demises  were  laid  upon  the  22d  day  of  May,  9  Anne.  To  hold  from 
the  20th  day  of  the  same  May  for  seven  years.  And  the  said  ejectment 
was  tried  at  the  bar  of  the  Court  of  Common  Pleas,  in  Michaelmas  Term 
following;  and  a  general  verdict  was  found  for  the  plaintiff;  and  judgment 
was  entered  up  thereupon  against  her  and  the  rest  of  the  defendants  therein^ 
for  the  said  John  Philips;  and  he  recovered  tcrminnni  suum  predictum,  and 
had  an  habere  facias  possessionem. 

The  jury  further  find,  that  upon  the  trial  the  said  two  indentures,  called 
greater  and  lesser  deeds,  of  12th  June,  1669,  were  both  of  them,  read  and 
given  in  evidence  to  the  jury;  but  that  the  deed  of  assignment  of  18th  May, 
1710,  was  not  produced,  nor  given  in  evidence,  to  the  jury. 

*They  find  that  soon  after  the  said  judgment  in  ejectment,  and  p  qqqt 
during  the  life  of  Dame  Ann,  Sir  Robert  Atkyns  (the  son)  entered  L  J 
into  and  was  in  possession  of  the  premises  in  question,  and  in  the  said  decla- 
ration in  ejectment  mentioned. 

They  find  that  on  1st  January,  1710,  John  Philips,  the  said  plaintiff  in 
ejectment,  surrendered  the  two  terms  mentioned  in  the  said  declaration  in 
ejectment  to  be  demised  to  him  by  the  said  Sir  Robert  Atkyns  (the  son) 
and  Joseph  Walker,  to  the  said  Sir  R.  A.  (the  son)  then  in  possession  of 
the  premises. 

They  further  find  that  on  the  17th  January,  1710,  the  said  R.  A.  the  son 
being  so  in  possession  as  aforesaid,  and  during  the  lifetime  of  the  said 
Dame  Ann  Atkyns,  widow,  made  a  feoffment  to  James  Earle,  of  the  pre- 
mises in  question,  in  fee;  by  indenture  tripartite  of  that  date,  made 
between  himself,  on  the  first  part;  James  Earle,  yeoman,  on  the  second 
part;  and  John  Holmden,  Grent.  on  the  third  part;  which  feoffment  in  fee 
is  therein  declared  to  be  for  the  docking,  barring,  and  destroying  all  estates 
tail,  use  and  uses,  reversions  and  remainders,  at  any  time  thentofore  made, 
created,  or  limited  of  and  in  the  manor  and  premises  in  question  ;  and  for 
the  vesting  and  settling  an  estate  in  fee  simple  therein,  to  and  in  the  said 
Sir  Robert  the  son.  Sir  Robert  (the  son)  did  therefore,  in  consideration  of 
5s.,  thereby  grant,  bargain,  sell,  enfeoff  and  confirm  unto  the  said  James 
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Earle,  his  heirs  and  assigns,  the  premises  in  question,  to  hold  to  and  to  the 
use  of  the  said  James  Earle,  his  heirs  and  assigns  for  ever;  to  the  intent 
and  purpose  that  the  said  James  Earle  might  become  perfect  tenant  of  the 
freehold  of  the  said  premises,  in  order  for  the  suflfering  a  common  recovery 
in  Hilary  Term  then  nest;  wherein  the  said  John  Holmdcn  was  to  be 
demandant,  the  said  James  Earle  tenant,  and  Sir  Robert  himself  a  vouchee. 
Which  recovery,  it  was  thereby  declared,  was  to  be  and  enure  to  the  use 
and  behoof  of  the  said  Sir  Robert  Atkyns  (the  son,)  his  heirs  and  assigns, 
for  ever ;  and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever.  And 
by  this  same  deed,  Sir  Robert  Atkyns  (the  son)  constituted  Edward  Carter 
and  John  Longford  his  attorneys  and  attorney,  either  jointly  or  severally  to 
enter  upon  and  take  seisin  and  possession  of  the  premises,  and  to  give  and 
deliver  seisin  and  possession  thereof  to  the  said  James  Earle  and  his  heirs 
f-^ooq-]  ^^^  *assigns  forever,  according  to  the  purport  and  true  meaning  and 
L         -J  for  the  purposes  in  the  said  deed  mentioned. 

And  the  jury  find  that,  on  the  20th  January,  1710,  Edward  Carter,  one  of 
the  said  attorneys,  entered  upon  the  premises,  and  gave  seisin  and  possession 
thereof  to  the  said  James  Earle,  by  virtue  of  the  said  warrant  of  attorney 
contained  in  the  said  indenture  :  as  appears  by  a  memorandum  indorsed 
iipon  the  said  identure,  and  found  by  the  verdict. 

They  find  that  in  Hilary  Term,  9  Anne  (1710,)  a  recovery  was  suffered 
of  the  premises,  wherein  John  Holmden  was  demandant;  James  Earle, 
tenant;  and  Sir  Robert  Atkyns  (the  son)  and  Levis  his  wife,  vouchees, 
and  seisin  executed  thereon :  which  recovery  they  find  to  be  prosecuted,  had, 
and  executed  to  the  several  uses  mentioned  in  the  said  deed  of  feoffment. 
And  they  find  that,  after  this  recovery.  Sir  Robert  (the  son)  continued  in 
possession  of  the  premises  till  the  9th  of  November,  1711. 

They  find  the  death  of  the  said  R.  A.  (the  son)  on  9th  November,  1711, 
without  issue  male  by  the  said  Levis  his  wife,  who  survived  him. 

They  also  find  that  an  ejectment  was  brought  for  the  premises,  against 
the  present  defendant,  Robert  Atkyns,  Esq.,  and  his  tenants  of  the  premises 
in  question  in  Hilary  Term,  1711,  10  Anne,  by  John  Miles,  as  plaintiff,  on 
the  several  demises  (both  laid  to  be  made  on  14th  February,  8  Anne,  1709, 
which  is  five  days  after  Sir  R.  A.  the  elder's  death)  of  Dame  Ann  Atkyns 
the  jointress,  and  of  Thomas  Dacres,  the  surviving  lessee  under  the  inden- 
ture of  lease  of  31st  May,  1098.  And  in  Easter  Term,  1712,  11  Anne,  a 
general  verdict  was  given  for  the  plaintiff,  on  both  demises,  on  a  trial  at  bar 
in  this  court :  and  judgment  was  entered  up  accordingly,  "that  the  plain- 
tiff do  recover  his  several  terms  aforesaid.''  And  the  said  Dame  Ann 
Atkyns  entered  upon  the  premises  in  question  immediately  after  this  last 
judgment,  and  continued  in  possession  thereof  till  9th  October,  1712,  when 
she  died. 

Soon  after  the  death  of  Dame  Ann,  the  (original)  defendant,  Robert 
Atkyns,  Esq.,  nephew  and  heir-at-law  to  Sir  R.  A.  the  son  (and  also  heir-at- 
law  to  Sir  R.  A.  the  father)  entered  upon  the  premises,  and  continued  in 
possession  thereof  till  his  death ;  which  happened  on  IGth  March,  1753. 
r*^im  [I^obcrt's  death  was  just  three  *months  after  the  now  lessor  of  the 
L  -I  plaintiff's  actual  entry ;  and  it  was  after  issue  joined  in  this  present 
ejectment.] 
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John  Dacres,  one  of  the  lessees  in  the  indenture  of  lease,  dated  31st  May, 
1698,  died  in  1705. 

Robert  Dacres,  another  of  them,  died  in  1706. 

Thomas  Dacres,  the  third  of  them,  survived  the  other  two,  and  died  on 
23d  July,  1752. 

They  find  that  John  Atkyns  the  lessor  of  the  plaintiff,  never  was  in 
possession  of  the  premises  in  question,  or  any  part  thereof,  nor  in  receipt  of 
the  rents  and  profits  thereof,  or  any  part  thereof,  nor  entered  thereupon,  till 
the  15th  December,  1752 ;  when  he  made  an  actual  entry  into  and  upon 
the  same ;  claiming  the  same  as  devisee  thereof  under  and  by  virtue  of  the 
will  of  the  said  Sir  Robert  Atkyns  the  father;  and  ejected,  drove  out,  and 
removed  the  said  Robert  Atkyns,  Esq.,  Charles  Coxe,  Thomas  Horde,  &c., 
therefrom  ;  and  was  seised  thereof  as  the  law  requires ;  and  being  so  seised 
thereof,  made  the  demise  to  the  said  Cyprian  Taylor  the  now  plaintiff,  on 
the  16th  of  December,  1752,  to  hold  from  thence  for  fifteen  years :  by  virtue 
whereof  the  said  Cyprian  Taylor  entered  on  the  18th,  and  was  ejected  by  the 
defendants  on  the  19th. 

And  then  they  conclude  generally,  as  usual ;  submitting  the  matters  of 
law  to  the  judgment  of  the  court  upon  the  above  facts. 

This  case  was  argued  four  several  times ;  first,  on  Tuesday,  3d  June, 
1755,  by  Mr.  Yorke,  for  the  j^laintiff,  and  Mr.  Knowler  for  the  defendants; 
again,  on  Tuesday,  11th  November,  1755,  by  Mr.  Pratt  for  the  plaintiff,  and 
Mr.  Perrott  for  the  defendants;  a  third  time,  on  Tuesday,  11th  May,  1756, 
by  Mr.  Caldecot  for  the  plaintiff,  and  Mr.  Serjeant  Prime  for  the  defend- 
ants; and  a  fourth  time,  on  Friday,  19th  November,  1756,  by  Mr.  Caldecot 
for  the  plaintiff,  and  Mr.  Knowler  for  the  defendants.  But  it  is  unnecessary 
to  repeat  the  three  first  arguments  particularly,  because  the  last  includes  the 
general  substance  of  them. 

The  sum  of  what  was  urged  on  the  pai-t  of  the  plaintiff  was,  that  the 
leasing  and  jointuring  powers  existed  at  the  time  when  they  were  executed 
by  Sir  Robert  Atkyns  the  father;  that  those  powers  were  well  executed  by 
him ;  that  the  lease  and  jointure  made  by  him,  in  pursuance  of  those 
*powers,  were  an  impediment  to  his  son  Sir  Robert  the  younger's  ^on-i 
suffering  a  common  recovery ;  that  even  supposing  that  James  L  J 
Earle  was  a  good  tenant  to  the  praecipe,  yet  the  entry  of  Dame  Ann  the 
jointress,  within  the  five  years  avoided  this  recovery;  and,  consequently 
that  the  remainder  or  reversion  in  fee,  devised  to  the  lessor  of  the  plaintiff 
by  Sir  Robert  the  father,  was  not  barred  by  the  recovery  th\is  suffered  by 
Sir  Robert  the  son. 

These  points  were  entered  into  very  largely  by  Mr.  Caldecot  and  the 
gentlemen  who  had  spoken  before  him  on  the  same  side. 

First,  they  endeavoured  to  prove  that  the  powers  reserved  to  Sir  R.  A. 
the  father  by  the  two  deeds  of  12th  June,  1669,  were  in  being  and  valid  at 
the  time  of  the  execution  of  the  lease  to  Dacres ;  and  secondly,  that  they 
were  well  executed ;  and  consequently,  that  there  were  estates  of  freehold 
subsisting  at  the  time  when  SirR.  A.  the  son  made  the  feoffment  to  Earle; 
viz.  Dame  Ann's  jointure  and  the  lease  to  the  Dacres.  And  therefore, 
thirdly,  they  insisted  that  these  life-estates  were  impediments  to  Sir  R.  A. 
the  son's  suffering  the  common  recovery.  For  they  denied  that  Sir  Robert 
Atkyns  the  son  was  tenant  in  tail  in  possession  at  the  time  that  he  made  the 

Vol.  II.— 28 


4'26  smith's  leading  cases. 

foofl'mcut  to  James  Earle :  so  that  Earle  could  not  be  a  good  tenant  to  the 
pra)cipe. 

And  they  insisted  that  even  admitting  that  Sir  R.  A.  the  son  was  tenant 
in  tail  in  possession,  yet  he  could  not  upon  this  naked  possession,  without 
the  freehold,  make  a  good  tenant  to  the  prsceipe  without  the  jointress  and 
the  lessee  for  life's  joining.  And  that  the  Court  cannot  (under  14  Geo.  2, 
c.  20,  sec.  1)  presume  a  previous  surrender  or  conveyance  of  the  estates  for 
life  in  order  to  make  the  recovery  good. 

Fourthly,  they  further  insisted,  that  supposing  Sir  Robert  Atkyns  the  sou 
was  tenant  in  tail  in  possession,  and  also  that  there  was  a  good  tenant  to  the 
prsecipe  (so  that  the  recovery  was  good,  as  a  common  conveyance,)  yet  the 
re-entry  of  Dame  Ann  Atkyns,  the  jointress,  within  the  five  years  (in  1712) 
actually  avoided  this  recovery ;  which,  if  not  void,  was  at  least  voidable  by 
the  tenant  for  life  :  and  this  re-entry  of  the  tenant  for  life  re-vested  all  the 
subsequent  estates. 

r^q 40  -I      *''  The  great  stress  of  the  question  lies  (as  they  said)  upon  the 
*-       "-^  tenant  to  the  prajcipe. 

The  first  point,  in  order  of  time,  is  the  validity  of  the  two  powers  created 
by  the  greater  deed  of  1669, 

But  there  is  no  gi'ound,  either  for  the  supposition  of  a  fact  ^'  that  the 
lesser  deed  must  have  been  executed  last ;"  nor  for  any  inference  in  point 
of  law,   "  that  it  operates  to  the  extinction  of  these  powers." 

The  fact  concerning  the  priority  of  execution  of  the  two  deeds  cannot 
now  be  determined  by  any  evidence :  therefore  presumption  must  deter- 
mine it. 

Now  one  of  these  deeds  is  an  agreement  to  execute  the  other;  conse- 
quently, must  have  been  prior  to  it.  The  lesser  deed  covenants;  the 
greater  performs  that  covenant :  therefore  the  lesser  was  prior.  If  it  had 
been  executed  last,  that  would  have  destroyed  the  very  efi'ect  of  it  and  the 
powers  raised  by  it.  Dame  Mary  was  giving  up  and  exchanging  her 
former  jointure,  and  therefore  she  might  desire  a  single  distinct  deed  to 
secure  her  own  interest.  For  which  purpose,  a  deed  of  covenant  was  the 
most  proper.  And  there  was  no  deed  to  incumber  this  lesser  deed,  with 
the  powers  inserted  in  the  greater  deed;  which  powers  did  not  concern  her. 
Whereas,  in  order  to  support  the  contrary  argument,  it  is  necessary  to  sup- 
pose a  new  agreement  (without,  and  even  against,  any  reason  for  it)  to  alter 
and  desttoy  the  former  agreement.  But  if  the  parties  had  meant  so,  they 
would  have  so  expressed  it. 

However,  supposing  the  lesser  deed  to  have  been  actually  executed  last, 
yet  being  all  ^lno  Jlatu,  the  law  will  order  the  time,  so  that  the  proper  deed 
shall  be  taken  to  be  anterior,  and  the  other  subsequent,  according  to  the 
reason  of  the  thing  and  the  intent  of  the  parties.  Digge's  case,  1  Co.  Rep. 
173;  Albany's  case,  1  Co.  Rep.  107,  and  2  Rep.  75,  the  Lord  Cromwell's 
case. 

And  the  operation  of  the  fine  will  follow  the  construction  of  the  deed. 
Countess  of  Rutland's  case,  5  Co.  26,  a. 

Therefore  the  existence  of  the  powers  being  established  the  next  question 
is,  "  whether  they  have  been  well  executed  ?"  Dame  Mary's  jointure 
has  not  been  objected  to;  but  the  lease  made  to  the  Dacres  has  :  first,  as 
being  without  a  subsisting  power  in   Sir  R.  A.  the  elder,  the  lessor,  to 
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*make  it;  secondly,  as  being  fraudulent,  even  supposing  bim  to  p^oio-j 
have  had  power  to  make  it;  thirdly,  as  the  livery  and  seisin  was  ■- 
made  to  the  attorney  of  one  only  of  the  three  lessees,  and  not  to  all  three, 
or  their  joint  attorney. 

Now  it  is  true  that  a  tenant  in  tail  in  possession  may  suffer  a  recovery  : 
so  also  may  a  tenant  in  tail  in  remainder,  if  he  can  get  in  the  tenant  for 
life. 

But  the  original  donor  may  interpose  as  many  estates  for  life  as  he 
pleases,  before  and  prior  to  the  tenancy  in  tail.  And  this  lease  to  the 
Dacres,  under  the  power,  is  just  the  same  as  if  it  had  been  originally  inter- 
posed. And  the  declaration  of  the  intention  will  not  vitiate  the  estate 
limited  to  these  Dacres :  if  it  had  been  even  a  condition  annexed,  in 
restraint  of  alienation,  such  a  condition  would  have  only  been  void,  and  the 
estate  good.  Co.  Litt.  24,  a;  Corbet's  case,  1  Co.  84;  Mary  Portington's 
case,  10  Co.  35,  b. 

As  to  fraud — there  is  nothing  fraudulent  in  this  lease.  And  both  the 
terms  have  been  actually  recovered  at  law. 

If  Sir  R.  A.  the  father's  superfluous  declaration  has  any  effect,  it  makes 
the  lease  good  :  and  it  would  have  been  adjudged  good,  if  it  had  been  called 
in  question  whilst  it  subsisted.      2  Leon.  132.      Moore  and  Saville's  case. 

And  no  one  is  hurt  or  defrauded  by  this  lease.  Not  the  jointress:  for 
the  full  and  best  rent  is  reserved.  Therefore  Cro.  Eliz.  5,  the  Countess  of 
Sussex's  case,  does  not  affect  this  case  :  for  there  the  jointress  suffered.  Nor 
is  the  tenant  in  tail  hurt;  for  the  same  reason,  as  to  his  rent :  and  as  to  the 
postponing  his  power  to  suffer  a  recovery,  it  was  legal,  and  might  have  been 
done  by  a  real  actual  demise  for  life  or  lives.  And  the  eyes  of  this  court 
do  not  pierce  further  than  the  shell  of  the  conveyance,  not  to  the  design  of 
it.  As  in  cases  of  terms  to  preserve  contingent  remainders,  this  court  can- 
not hinder  the  trustee  from  destroying  them  :  so,  of  terms  to  attend  inherit- 
ances; which  this  court  cannot  hinder  the  mortgagee  from  getting  in.  Cro. 
Car.  190,  the  case  of  Nash  v.  Preston,  is  a  strong  case  to  show  that  the  court 
of  law  will  not  meddle  with  the  equity  of  the  case. 

Now  this  lease  has  pursued  the  power :  and  this  court  will  not  meddle 
with  the  intent. 

Leases  made  by  churchmen,  for  the  benefit  of  their  *families,  rsj-o^  <-i 
are  generally  as  fictitious  as  this :  and  yet  they  are  always  allowed  L  J 
to  be  good. 

As  to  the  livery  and  seisin — this  livery  to  Thomas  Barker  enured  to  the 
use  of  all  the  three  Dacres,  according  to  the  purport  and  true  meaning  of 
the  letter  of  attorney,  most  explicitly  therein  expressed,  and  so  declared  at 
the  time  of  the  livery,  by  Sir  B.  A.  the  elder  who  gave  it. 

This  sufficiently  appears  (as  the  present  infeoffment  was  by  deed)  front. 
Bro.  Abr.,  title  Feffements  de  tcrres,  pi.  16,  67,  72,  and  Co.  Litt.  48  b,  49  a. 
But  2  Anders.  196,  pi.  14,  the  case  of  Davy  v.  Abbot,  is  in  point :  'tas. 
most  exactly  the  same  ease  as  this. 

So  that  the  life  estates  of  Dame  Ann  and  of  the  three  Dacres  appear  to : 
have  been  well  created. 

Consequently  therefore,  a  double  freehold  is  sufficiently  established;,  viz.. 
one  in  Dame  Ann,  the  other  in  the  Dacres. 
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From  hence  it  follows,  thirdly,  that  Sir  Robert  Atkyns  the  son  was  by 
them  precluded  from  suflfering  this  recovery ;  as  he  was  not  tenant  in  tail 
in  possession  at  the  time  of  his  making  the  feoffment  to  James  Earle.  There- 
fore he  was  to  gain  a  freehold  as  he  could,  by  right  or  wrong ;  and  it  may 
be  said  that  either  of  them  will  do. 

But  even  supposing  him  to  have  been  tenant  in  tail  in  possession,  yet 
James  Earle  was  no  good  tenant  to  the  praecipe. 

When  he  recovered  against  Dame  Ann,  he  was  not  tenant  in  tail  in  pos- 
session; but  he  recovered  against  her  upon  a  supposition  "that  he  was;" 
which  supposition  was  grounded  therefore  upon  a  mistake.  And  the  terms 
which  Philips  recovered  as  his  lessee,  and  surrendered  to  him,  were  both  of 
them  fictitious.  So  that  the  feoffment  to  Earle  must  fall  to  the  ground, 
having  no  foundation  to  support  it.  And  though  livery  was  given  to  him 
by  Sir  Robert,  yet  Sir  Robert  himself  continued  in  possession  till  his  death. 
Which  observations  being  premised,  this  part  of  the  case  may  be  consid- 
ered, first,  on  Sir  Robert's  verdict  and  judgment  against  Dame  Ann;  and 
secondly,  on  his  subsequent  feoffment  to  Earle. 

First — His  entry  under  the  judgment  cannot  amount  to  a  disseisin  :  nor 
.Q. --,  had  he  thereby  an  estate  pursuant  to  his  *title,  as  there  claimed  by 
L  -^  him ;  it  could  not  be  more  than  an  estate  in  tail,  expectant  upon 
two  freeholds.  It  could  not  be  a  disseisin  ;  because  it  was  an  entry  under 
a  verdict.  In  truth,  he  gained  only  a  bare,  naked  possession,  without  the 
freehold.  And  so  is  the  writ  of  habere  facias  possessionem :  and  the  judg- 
ment is  "  to  recover  the  term"  only.  And  Cro.  Eliz.  438,  the  case  of  Bate- 
man  V.  Allen  (upon  a  devise  the  same  with  that  in  the  case  of  Newys  and 
Scholastica  his  wife  v.  Larke,  in  Plowd.  403),  also  proves  this. 

Therefore  the  entry  under  the  judgment  in  ejectment  could  give  no  title 
to  Sir  R.  A.  the  son  to  suffer  a  recovery  :  it  was  a  lawful  entry,  but  an  un- 
lawful holding.  Co.  Litt.  57  b.  A  wrongful  withholding  is  not  a  dis- 
seisin, but  a  deforcement.  Co.  Litt.  277  b.  331  b.  354  b.  355,  356.  And 
this  is  without  the  freehold. 

'Tis  like  the  cases  of  tenant  at  sufferance  :  12  Assize,  22  ;  Co.  Lit.  57  b  ; 
1  Ro.  Abr.  659,  title  Disseisin,  letter  C  pi.  10,  11 ;  Cro.  Jac.  169 ;  the 
case  of  Butler  v.  Duckmanton;  Co.  Lit.  270,  271;  Cro.  Eliz.  238,  the  case 
of  Allen  V.  Hill.  All  which  cases  concur  to  prove  "  that  nothing  shall  ope- 
rate by  way  of  disseisin  but  a  tortious  entry." 

And  there  is  no  middle  kind  of  holding,  between  a  naked  possession,  that 
disturbs  nothing,  and  a  fee  which  disturbs  everything. 

Then,  secondly,  as  to  the  feoffment  to  James  Earle.  It  gained  no  estate 
to  Earle.  This  is  a  very  great  point  to  families,  for  the  preservation  of 
entails. 

If  the  contrary  construction  should  prevail,  even  tenants  at  will  might  do 
the  same  thing. 

But  the  line  is  drawn  thus  :  viz.,  "  that  a  tenant  in  tail,  with  a  freehold, 
may  bar  :  but  without  it,  he  cannot." 

A  real  feoffment,  indeed,  may  do  it;  but  a  fictitious  one  cannot;  but 
shall  be  considered  as  fraudulent  and  void,  like  that  in  Savill,  126.  Leon. 
White  V.  William  Bacon.  It  is  not  a  discontinuance  ;  Swift  v.  Heath,  Car- 
thew,  109,  110. 
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Sir  R.  A.  the  son  gained  no  fee  by  it,  to  himself;  nor  any  to  Earle:  and 
the  court  will  consider  it  as  merely  collusive. 

That  he  gained  none  to  himself,  appears  from  1  Brownlow,  230 ;  Dame 
Pett's  case;  2  Inst.  412,  413  ;  Cro.  Car.  302  ;  Blunden  v.  Baugh ;  Brac- 
ton,  lib.  4,  pa.  161,  162;  Co.  Litt.  153;  Dy.  62;  11  Assize,  6;  Powsley 
V.  Blackman,  Cro.  Jac.  659  ;  Bull  v.  Wyat,  Cro.  Car.  388. 

*That  he  gained  none  to  Earle  is  equally  true.  Earle  gained  r^o^p-i 
no  estate  of  freehold  by  this  feoffment,  either  as  a  wrong-doer  or  as  L  -^ 
a  disseisor.     1  Ventr.  360.     Serjeant  Maynard's  argument  in  Moor  v.  Pitt. 

He  might,  indeed,  be  taken  as  a  disseisor,  at  the  election  of  the  right 
owner;  but  not  against  it.  And  here  was  intention  of  a  disseisin.  Cro. 
Jac.  643,  Ferrers  v.  Farmer;  1  Mod.  107,  Fountain  v.  Coke.  In  fact,  here 
was  no  actual  disseisin  :  for  Sir  R.  A.  the  son  continued  in  possession. 
Neither  was  here  any  force  or  expulsion.  And  it  is  not  every  entry  that  is 
a  disseisin ;  'tis  no  disseisin,  unless  there  be  an  expulsion.  Co.  Litt.  181 ; 
1  Salk.  246,  pi.  2,  most  expressly.  Considering  this  feoffment  as  part  of  the 
conveyance  of  a  common  recovery,  as  a  common  assurance.  Sir  Robert  the 
younger  had  no  power  to  make  a  feoffment. 

It  is  not  hereby  meant  that  he  could  not  in  fact  make  a  feoffment :  every 
man  in  possession  may  do  it.  But  this  Sir  R.  A.  the  son  could  not  convey 
an  estate  of  freehold  by  any  rightful  conveyance — as  fine,  release,  or  bargain 
and  sale.  And  if  he  cannot  do  it  by  a  rightful  method,  will  the  law  permit 
him  to  do  it  by  a  wrongful  one  ?  Surely  not.  The  possession  of  a  tenant 
at  sufferance  is  not  sufficient  to  build  a  title  upon.  Co.  Litt.  278  ;  Cro. 
Jac.  169  ;  Cro.  Eliz.  238. 

Common  recoveries  are  now  considered  as  a  mere  conveyance ;  and  the 
recoveror  is  a  mere  instrument  and  creature  of  the  tenant  in  tail.  2  Rep. 
77,  Cromwell's  case;  Poph.  23,  the  case  of  Crocker  and  York  v.  Dormer; 
Cro.  Jac.  643,  Sir  John  Ferrers  and  Sir  John  Curson  v.  Richard  Fermor 
and  others ;  2  Ro.  Rep.  247,  S.  C.  (at  the  end  of  it) ;  1  Mod.  107,  Foun- 
tain v.  Coke.  So,  the  known  case  of  copyholds,  4  Co.  28,  a;  Coke's  Com- 
pleat  Copyholder :  and  the  case  in  1  Ro.  Rep.  223,  Herbert  v.  Binion. 

From  all  which  cases  it  is  clearly  to  be  inferred,  that  the  whole  transac- 
tion is  one  common  assurance ;  that  the  recoveror  is  a  creature  and  instru- 
ment of  the  tenant  in  tail ;  and  that  it  shall  not  be  considered  as  a  tortious 
entry  and  a  disseisin  in  a  common  assurance. 

Such  a  feoffment  as  this  may  be  made  by  any  person  in  possession ;  and 
if  this  should  be  established  it  may  be  of  very  mischievous  consequence,  and 
will  introduce  a  new  law,  contrary  to  all  former  rules  and  doctrines. 

*The  stat.  14  Gr.  2,  c.  20,  considers  a  common  recovery  as  a  com-  r*qi7T 
mon  assurance  ;  and  has  a  proviso,  "  that  the  person  had  a  title  to  L  J 
make  a  tenant  to  the  prcccipeJ'  And  here  is  not  the  least  ground  to  pre- 
sume that  the  tenants  for  life  either  joined  or  surrendered  their  estates. 

Now  if  the  law  considers  that  some  persons  have  this  power,  and  others 
have  not,  the  law  will  never  suffer  that  to  be  done  by  fraud,  which  cannot 
be  done  fairly  and  regularly.  And  this  whole  transaction  is  fraudulent  and 
collusive,  and  done  eo  cmimo  to  bar  the  subsequent  estates ;  and  is  there- 
fore void,  as  a  fraud,  within  the  rule  and  reason  of  Fermor's  case,  3  Co. 
7  b,  which  considers  an  estate  made  by  collusion  and  fraud  as  no  estate. 

Lastly. — Admitting  the  facts  of  Sir  R.  A.  the  son's  being  tenant  in  tail 
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in  possession  ;  and  also  that  there  was  a  good  tenant  to  the  prxcipe  ;  yet  the 
re-entry  of  the  jointress  actually  avoided  it,  and  revested  all  the  subsequent 
estates. 

If  the  recovery  was  not  absolutely  void,  but  good  as  a  common  convey- 
ance, yet  it  was  voidable :  and  if  it  was  voidable,  then  it  was  actually 
avoided  by  the  entry  of  Dame  Ann  upon  demises  laid  as  far  back  as  the  14th 
of  February,  1709. 

To  prove  this,  they  applied  the  cases  in  11  Co.  51  b,  Lifford's  case;  Cro. 
Eliz.  540,  Ilolcomb  v.  Rawlyns  ;  1  Anderson,  352,  Butler  v.  Baker;  Fitz- 
Gibbon,  225,  Bunker  v.  Cooke,  Holt's  cases,  748  ;  1  Co.  14  b.  Sir  William 
Pelham's  case;  and  a  case  in  C.  B.  in  H.  12  Ann,  Goodtitle  v.  Risden. 

It  is  like  the  regress  of  a  disseisee,  which  avoids  all  intermediate  acts  by 
relation. 

Mr.  Knowler,  who  twice  argued  this  case  for  the  defendants,  included  in 
his  last  argument  all  that  had  been  or  could  be  urged  on  that  side  of  the 
question ;  and  it  was  to  the  following  effect : 

The  main  question  upon  this  case  is,  whether  the  recovery  suffered  by  Sir 
R.  A.  the  son  be  a  good  recovery. 

For  'tis  insisted  by  the  lessor  of  the  plaintiff,  "  that  the  recovery  is  void, 
as  being  suffered  by  a  person  who  had  only  a  bare  possession,  and  had  no 
power  to  make  a  tenant  to  the  preecipe." 

But  if  the  recovery  is  good,  the  lessor  of  the  plaintiff  can  have  no  title ; 
r*94.m  ^6*^^^^^  ^®  claims  under  a  limitation  in  fee,  *expectant  on  the 
L        -^  determination  of  an  estate  tail,  which  is  barred  by  the  recovery. 

The  limitations  under  which  all  the  parties  derive  their  title  are  contained 
in  two  deeds,  dated  12th  June,  1669;  which,  from  their  bulk,  and  for  dis- 
tinction's sake,  have  been  called  the  great  deed  and  the  little  deed. 

The  great  deed  is  a  release,  grounded  on  a  bargain  and  sale  for  a  year ; 
the  little  deed  is  a  covenant  to  levy  a  fine,  and  a  declaration  of  the  uses  of 
the  fine. 

In  speaking  to  the  question, 

Four  matters  must  be  taken  into  consideration ;  viz  : — 

First,  the  order  in  which  the  two  deeds  were  executed ;  and  in  what  man- 
ner they  influence  each  other.  And  from  this  consideration  it  will  appear, 
whether  the  leasing  and  jointuring  powers  did  exist  at  the  time  when  they 
were  exercised  by  Sir  Robert  Atkyns  the  father. 

Secondly,  supposing  the  leasing  and  jointuring  powers  did  then  exist, 
then  whether  those  powers  were  well  executed  by  the  said  Robert  the 
father. 

Thirdly,  supposing  they  were  well  executed,  then  whether  the  lease  or 
the  jointure,  made  pursuant  to  these  powers,  were  an  impediment  to  Sir 
Robert  Atkyns  the  son's  suffering  the  recovery. 

Fourthly,  if  the  recovery  was  good,  then  whether  the  re-entry  of  Dame 
Ann,  under  the  second  ejectment,  did  avoid  it. 

First,  as  to  the  order  in  which  the  two  deeds  were  executed,  and  in  what 
manner  they  influence  each  other. 

It  is  found  by  the  verdict,  that  Sir  R.  A.  the  father,  being  seised  of  the 
estate  in  question  and  of  several  other  estates,  on  12th  June,  1669,  made 
and  executed  three  indentures.  By  the  first,  he,  in  consideration  of  a  mar- 
riage before  that  time  had  with  Dame  JMary  his  then  wife,  and  of  her  releas- 
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ing  a  former  jointure  made  to  her  before  their  marriage,  covenanted  that  he 
and  the  said  Dame  Mary  his  wife  and  Sir  Edward  Atkyns  (his  father)  would 
levy  a  fine  to  Edward  Carteret  and  John  Lowe,  of  the  estate  in  question 
only,  to  the  use  of  Sir  R.  A.  the  father  for  life,  sans  waste ;  remainder  to 
the  said  Dame  Mary,  for  life,  for  her  jointure;  remainder  to  Sir  R.  A.  the 
son,  and  the  heirs  male  of  his  body  by  Lovis  Carteret  his  intended  wife ; 
remainder  to  the  right  heirs  of  Sir  Robert  the  father. 

*By  the  second  indenture  (taken  in  the  order  as  they  stand  in  the  p^qiq-i 
verdict)  the  estate  in  question  is  bargained  and  sold  by  Sir  Edward  L 
A.  and  Sir  R.  A.  the  father,  to  Sir  Edward  Carteret  and  John  Lowe,  for  a 
year. 

Ry  the  third  indenture.  Sir  Edward  A.  and  Sir  Robert  A.  the  father,  in 
consideration  of  a  marriage  before  that  time  had  between  Sir  R.  A.  the 
father  and  Dame  Mary  his  then  wife,  and  of  a  marriage  to  be  had  between 
Sir  R.  A.  the  son  and  Lovis  Carteret,  and  of  her  marriage  portion,  and  for 
a  provision  to  be  made  for  Dame  Mary,  of  a  jointure,  release  the  estate  in 
question  (^intcr  alia)  to  Carteret  and  Lowe  and  their  heirs,  to  the  use  of  Sir 
R.  A.  the  father  for  life,  sans  waste;  remainder  ("except  timber)  to  Dame 
Mary  for  life,  for  her  jointure;  remainder  to  Sir  R.  A.  the  son,  and  the 
heirs  male  of  his  body  on  the  body  of  Lovis  Carteret;  remainder  to  the 
right  heirs  of  Sir  R.  A.  the  father.  (These  are  all  the  limitations  in  this 
indenture,  concerning  the  estate  in  question.)  Sir  R.  A.  the  father  cove- 
nanted with  Sir  George  Carteret  (the  father  of  Lovis  C)  that  for  the  better 
securing  the  estate  in  question  to  Sir  Edward  C.  and  John  Lowe  and  their 
heirs,  he  and  Dame  Mary  his  wife  and  Sir  Edward  Atkyns,  would  levy  a 
fine  to  Carteret  and  Lowe  and  their  heirs,  to  the  uses  before  declared. 

In  Trinity  Term  1669,  a  fine  with  proclamations  was  levied  of  the  estate 
in  question  (together  with  other  estates)  by  Sir  Edward  A.,  Sir  R.  A.  the 
father,  and  Dame  Mary  his  then  wife,  to  Sir  Edward  Carteret  and  John 
Lowe. 

It  is  not  found  which  of  the  two  deeds  was  executed  first  (though  it  was 
a  matter  of  fact ;)  so  that  the  priority  of  execution  must  be  determined  by 
the  court  from  circumstances  and  presumptions. 

The  order  in  which  the  two  deeds  stand  in  the  verdict  concludes  nothing, 
one  way  or  the  other;  since  they  are  placed  there  as  they  were  given  in  evi- 
dence. 

Then  he  proceeded  to  compare  the  two  deeds,  and  to  reason  upon  them  ; 
and  argued  very  elaborately,  that  either  the  little  deed  was  executed  after 
the  great  deed ;  or  that  the  little  deed  was  made  with  a  view  to  control  or 
correct  the  great  deed ;  or  that  the  great  deed,  and  the  little  deed,  and  the 
fine,  must  be  considered  as  one  assurance  (though  not  as  incorporated,  and 
as  one  single  act :)  and  in  either  *case,  there  is  an  end  of  the  leasing  p.^^,-^-. 
power,  and  also  of  the  jointuring  power.  L         -■ 

And  he  argued  very  strenuously,  that  the  fine  would  extinguish  both 
those  powers;  because  they  were  powers  appendant  and  annexed  to  Sir  R. 
A.  the  father's  estate  for  life,  and  not  collateral  to  his  estate. 

Second  point  or  head — Supposing  the  great  deed  was  last  executed,  or 
that  it  controls  or  corrects  the  little  deed ;   then 

Whether  the  leasing  and  jointuring  powers  were  well  executed  by  Sir  R. 
A.  the  father. 


432  smith's  leading  cases. 

He  cboso  to  say  nothing  as  to  the  execution  of  the  jointuring  power;  no 
circumstances  attending  the  execution  of  it  having  been  laid  before  the  jury : 
but  confined  himself  to  the  other  (the  leasing  power.) 

Now  this  lease  is  void,  as  against  law;  being  made  for  no  other  purpose 
than  to  restrain  Sir  R.  A.  the  son  from  suffering  a  recovery.  For  that 
restraint  is  against  law. 

The  power  to  suffer  a  common  recovery  is  a  privilege  inseparably  incident 
to  an  estate  tail :  it  is  a  potcstas  alicnancliy  which  is  not  restrained  by  the 
Statute  de  Donis,  and  has  been  so  considered  ever  since  Taltaram's  case. 
[12  E.  4,  14  b,  pi.  16.]  And  this  power  <'to  suffer  a  common  rocovery" 
cannot  be  restrained  by  condition,  limitation,  custom,  recognizance,  statute, 
or  covenant. 

That  it  cannot  be  restrained  by  condition,  appears  by  Co.  Litt.  223  b, 
224  a,  and  Sonday's  case,  9  Rep.  128. 

That  it  cannot  be  restrained  by  limitation,  appears  by  Cro.  Jac.  696,  Foy 
V.  Hinde;  and  by  Sonday's  case,  and  other  books. 

That  it  cannot  be  restrained  by  custom,  appears  by  the  case  of  Taylor 
and  Shaw,  in  Carter,  6  &  22.    - 

That  it  cannot  be  restrained  by  recognizance  or  by  statute,  appears  by 
Poole's  case,  cited  in  Moore,  810. 

That  it  cannot  be  restrained  by  covenant,  appears  by  the  case  of  Collins 
V.  Plummer,  1  Peere  Wms.  104. 

That  an  attempt  to  suffer  a  common  recovery  cannot  be  restrained,  appears 
by  Corbet's  case,  in  the  1  Rep.  83 ;  Mildmay's  case,  in  the  6  Rep.  40 ;  and 
the  case  of  Pierce  v.  Win,  in  1  Ventr.  321. 

And  that  a  conclusion  to  suffer  a  recovery  cannot  be  restrained,  appears 
by  Mary  Portington's  case,  in  the  10  Rep.  35. 

Pj^qc-i-i  *So  that  the  question  is  reduced  to  this:  "whether  that  can  be 
L  -^  effected  by  a  lease  made  pursuant  to  a  power  which  cannot  be 
attained  by  a  condition,  limitation,  custom,  statute,  recognizance,  or  cove- 
nant." 

Since  the  law  has  been  thus  careful  to  preserve  this  incidental  privilege 
of  suffering  a  common  recovery  to  a  tenant  in  tail,  surely  it  will  not  permit 
this  new  experiment,  equally  destructive  to  that  privilege,  to  take  place. 
This  is  the  first  attempt  of  the  kind :  and  it  is  a  sound  rule  of  law,  "that 
what  never  has  been,  ought  not  to  be  permitted." 

The  lease  is  also  void,  as  being  fraudulent :  for  it  was  made  to  deprive 
Sir  R.  A.  the  son  of  the  profits  of  the  estate,  and  of  an  incidental  power 
over  it.  And  the  fraud  which  made  it  void  was  apparent.  And  as  the 
estates  affected  by  the  lease  subsisted  before  the  lease  was  made,  the  lease 
was  fraudulent  at  common  law. 

To  prove  the  lease  to  be  fraudulent,  he  relied  on  Savill,  126;  the  case  of 
White  V.  Bacon,  H.  32,  Eliz.  In  a  formedon,  the  tenant  pleaded  non- 
tenure :  on  which  the  parties  were  at  issue.  The  jury  found  "  that  the 
tenant  made  a  feoffment  to  several  persons,  to  their  own  proper  use,  before 
the  writ  purchased;  and  that  the  feoffees  never  took  the  profits  of  the  land; 
but  that  the  feoffor  took  them  until  the  day  of  purchasing  the  writ."  And 
the  doubt  was,  whether  the  feoffment  was  fraudulent,  as  against  the  demand- 
ant. And  the  judgment  of  the  court  was,  "  that  it  was  fraudulent  and 
void."     Now  if  the  feoffee's  not  taking  the  profits,  but  the  feoffor's  taking 
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them,  was  a  reason  for  adjudging  the  feoifment  to  be  fraudulent  against  the 
demandant  in  that  case;  the  lessee's  not  taking  the  profits,  not  paying  the 
reserved  rent,  nor  having  the  lease  in  his  custody,  but  the  lessor's  continu- 
ing in  possession  and  taking  the  profits  to  the  day  of  his  death,  seem  in  the 
present  case  to  be  full  as  cogent  reasons  for  determining  this  lease  to  the 
Daeres  to  be  fraudulent,  against  Dame  Mary  and  Sir  R.  A.  the  son. 

If  this  case  should  be  answered  by  saying,  "  the  feoffment  therein  men- 
tioned was  made  void  by  13  Eliz.  c.  5,  made  against  fraudulent  grants,"  the 
reply  would  be  "that  that  statute  was  made  in  affirmance  of  the  common 
law ;"  as  appears  by  Twine's  case  in  the  3  Rep.  82  b.  But  he  argued  that 
the  lease  was  fraudulent  not  only  at  common  law,  but  ^likewise  by  r^oco-] 
the  statute.  For  the  marriage  of  Dame  Mary  with  Sir  E..  A.  the  L  -* 
father,  and  Dame  Mary's  releasing  her  former  jointure,  were  a  valuable 
consideration  for  the  estate  limited  to  Dame  Mary  for  life  :  and  the  marriage 
portion  of  Levis  Carteret  was  a  valuable  consideration,  which  extended  to 
the  limitation  to  Sir  R.  A.  the  son  and  the  heirs  male  of  his  body  by  Lovis 
Carteret. 

Here  it  bath  been  observed,  "  that  if  the  lease  had  been  called  in  question 
whilst  it  subsisted,  it  could  not  have  been  avoided ;  but  would  have  been 
adjudged  absolute,  for  the  benefit  of  the  lessees :"  and  2  Leon.  132,  Moore 
and  Savill,  and  other  books  were  cited  as  authorities  to  support  the  obser- 
vation. 

Answer — The  objection  to  the  lease  is,  "  that  it  never  did  subsist,"  for 
the  reasons  which  have  been  mentioned  :  and  if  the  lease  was  void  from  the 
beginning,  'tis  a  contradiction  to  say  "  it  shall  be  adjudged  absolute."  And 
the  authorities  cited  are  all  of  conditions  subsequent  to  the  estate,  created 
at  the  same  time  with  the  condition.  In  which  cases  there  was  no  objection 
to  the  estate  (for  the  estate  was  allowed  to  be  well  created;)  but  the  objec- 
tions were  to  the  conditions,  which  were  subsequent  to  the  estate. 

It  has  been  observed  farther,  "that  the  eyes  of  the  court  do  not  pierce 
further  than  the  shell  of  a  conveyance ;  not  to  the  design  of  the  maker  of 
it."  Here  indeed  one  must  be  at  a  loss  for  an  answer,  for  want  of  knowing 
what  the  shell  of  a  conveyance  is.  But  there  is  one  thing  that  appears 
upon  this  special  verdict,  which  very  much  favours,  if  it  does  not  directly 
establish,  what  we  have  been  contending  for :  and  that  is  the  verdict  which 
is  found  to  have  been  obtained  by  Sir  R.  A.  the  son  against  Dame  Ann  the 
second  wife  of  Sir  R.  A.  the  father ;  which  verdict  is  a  disaffirmance  of  the 
leasing  and  jointuring  powers,  and  could  not  have  been  obtained  if  those 
powers  had  subsisted.  'Tis  true,  there  is  a  deed  found  also  in  the  special 
verdict,  which  was  made  between  the  death  of  Sir  R.  A.  the  father  and 
the  bringing  the  ejectment,  and  to  which  Sir  R.  A.  the  son  is  a  party; 
in(a)  which  deed  there  is  a  recital  "  that  Sir  R.  A.  the  son  then  claimed 
the  estate  in  question,  by  and  under  the  great  deed ;"  which  deed  was  not 
given  in  evidence  on  the  trial  of  the  ejectment.  But  this  finding  is  r-^otioi 
*a  matter  of  no  moment ;  for  the  little  deed  was  executed  either  •-  -^ 
before  or  at  the  time,  or  else  subsequent  to  the  time  of  executing  the  great 
deed.  If  it  was  executed  subsequent  to  the  execution  of  the  great  deed, 
then  the  little  deed  and  fine  control  the  great  deed,  by  extinguishing  the 

(a)  The  Indenture  tripartite,  dated  May  18th,  1710. 
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powers.  If  it  was  executed  before  or  at  the  time  of  executing  the  great 
deed,  then  the  two  deeds  and  the  fine  may  be  taken  as  one  assurance.  And 
in  that  case,  the  little  deed  corrects  the  great  one,  by  limiting  the  estate  in 
question  to  Sir  R.  A.  the  father,  discharged  of  the  powers.  And  in  either 
case  it  may  be  said,  with  great  truth,  '<that  SirR.  A.  the  son  claimed  under 
the  great  deed."  However,  supposing  the  person  who  drew  the  deed  had 
mistaken  the  law,  and  made  a  false  recital,  surely  a  mis-recital  of  matter  of 
law  will  not  conclude  a  court  of  justice.  And  what  Sir  R.  A.  the  son's  own 
opinion  upon  the  matter  was,  will  appear  by  the  recent  pursuit  of  his  title 
against  Dame  Ann ;  for  Sir  R.  A.  the  father  died  in  February,  1709  :  and 
in  Trinity  Term  following,  Sir  R.  A.  the  son  brought  his  ejectment  against 
Dame  Ann,  who  was  then  in  possession  of  the  estate  under  the  jointuring 
power. 

But  it  having  been  found,  "  that  afterwards  Dame  Ann  brought  an  eject- 
ment, and  recovered  the  estate,  upon  two  demises,  one  made  by  herself  and 
the  other  by  the  surviving  lessee  for  life  3"  it  hath  been  insisted  that  Dame 
Ann  could  not  have  obtained  that  verdict,  unless  the  two  powers,  or  one  of 
them,  at  least,  had  then  existed. 

To  which  it  may  be  answered,  that  it  does  not  appear  that  the  little  deed 
was  produced  in  evidence,  upon  the  trial  of  that  ejectment.  Or  perhaps  the 
jointuring  power  only  might  then  be  in  question:  or  there  might  have  been 
other  reasons  for  the  difference  in  opinion.  But  however  it  might  happen, 
still  that  verdict  is  not  conclusive. 

Here  Mr.  Knowler  argued  that  the  lease  to  the  Dacres  must  have  deter- 
mined in  1711,  upon  the  death  of  Sir  R.  A.  the  son  without  issue  male: 
and  the  lessor  of  the  plaintiff  was  barred  of  his  remedy  by  this  action  of 
ejectment  (being  an  action  grounded  on  an  entry,)  because  it  was  not 
brought  within  twenty  years  after  his  title  accrued^  and,  consequently,  his 
entry  was  not  lawful,  by  21  Jac.  1,  c.  16. 

But  these  parts  of  his  argument  are  omitted. 

r*R'i41      '^^^  third  point  or  head But  supposing  the  leasing  and  the 

L  -^  ^jointuring  powers  did  exist,  and  were  well  executed  by  Sir  R.  A. 
the  father ;  the  matter  which  falls  next  under  consideration  is,  "  whether 
the  lease  or  jointure  made  in  execution  of  the  powers  were  an  impediment 
to  Sir  R.  A.  the  son's  suffering  the  recovery." 

The  point  we  shall  endeavour  to  establish  is,  that  James  Earle,  the  per- 
son against  whom  the  writ  of  entry  was  brought,  was  tenant  of  the  freehold 
when  judgment  was  given  against  him  in  the  common  recovery.  And  we 
shall  begin  with  observing  that  the  jointure  or  the  lease  could  be  no  impedi- 
ment to  Sir  R.  A.  the  son's  suffering  the  recovery,  because  neither  of  the 
lessees  or  Dame  Ann  were  in  possession  of  the  estate,  at  the  time  when  Sir 
R.  A.  the  son  made  the  feoffment  to  the  said  James  Earle. 

(a)  If  the  court  should  be  of  opinion,  on  the  authority  of  2  Anderson, 
196,  "  that  the  livery  under  the  letter  of  attorney  of  John  Dacres  vested  the 
freehold  in  his  co-lessees  as  well  as  in  himself  and  not  in  himself  only," 

(ffl)  Note. — Upon  his  first  argument,  he  had  urg-cd  (upon  the  authority  of  Bro.  Abr.  title 
Feffements  de  terras,  pi.  67,)  "that  no  freehold  passed  by  the  livery,  to  any  of  the  three 
lessees,  except  John  Dacres,  who  executed  the  letter  of  attorney  to  take  it ;"  which  John 
dying  in  1705,  the  lease  expired  then.  But  ho  did  not  now  insist  upon  this  point,  but 
seemed,  rather,  to  give  it  up. 
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then  we  insist  that  the  livery  was  void,  because  the  lessees  were  in  posses- 
sion by  the  deed.  For  if  tenant  for  life  has  a  power  to  make  leases  for 
lives,  and  makes  a  lease  for  life  by  livery,  the  livery  is  void ;  because  the 
lease  takes  effect  by  the  deed  :  for  by  sealing  the  deed  the  power  is  exe- 
cuted. 2  Levinz,  149,  Wigson  and  Garrett ;  1  Ventris,  291,  the  Earl  of 
Leicester's  case.  And  the  livery  being  void,  the  lessees  were  never  in 
possession :  for  it  is  found  by  the  verdict,  "  that  the  lessees  or  either  of 
them  were  never  in  possession  otherwise  than  by  the  livery." 

And  as  the  lease  was  no  impediment,  so  the  jointure  could  be  none.  For 
it  is  found,  "that  Dame  Ann  being  in  possession  by  virtue  of  the  deed  of 
appointment,  and  claiming  the  estate  for  her  life  for  her  jointure,  an  eject- 
ment was  brought  on  the  demise  of  Sir  R.  A.  the  son  and  J.  Walker  his 
trustee,  against  Dame  Ann  and  the  tenants  in  possession  for  the  recovery  of 
the  estate;  and  that  there  was  a  verdict  for  the  plaintiff,  and  judgment  on 
it :"  and  "  that  a  writ  of  possession  was  awarded;  and  that  soon  after  the 
judgment,  and  during  the  life  of  Dame  Ann,  Sir  H.  A.  the  son  entered  into 
and  was  in  possession  of  the  estates,  and  that  he  continued  in  possession  to 
the  day  of  his  death."  By  this  it  appears  that  the  jointure  and  possession 
of  Dame  Ann  was  removed  out  of  the  way. 

*It  can  be  no  objection  to  the  legality  of  Sir  R.  A.  the  sou's  pos-  p^ocg-i 
session,  "  that  the  judgment  was  not  executed  by  a  writ  of  posses-  L  J 
sion ;"  since  something  equivalent  to  it  is  found,  viz.  "  that  soon  after  the 
judgment,  Sir  R.  A.  the  son  entered  into  and  was  in  possession  of  the 
estate."  And  there  is  no  rule  of  law  more  uncontroverted,  than  "  that  a 
recoveror  may  enter  without  a  writ  of  execution,  where  the  demand  is  cer- 
tain." The  demandant  after  judgment  in  a  common  recovery  may  enter, 
or  take  out  execution,  at  his  election.  Shelley's  case,  1  Rep.  106  ;  Mary 
Portington's  case,  10  Rep.  38.  Conusee  may  execute  a  fine  executory 
(which  does  not  take  effect  till  execution)  by  entry.  The  plaintiff  may  have 
a  redisseisin,  on  the  Statute  of  Merton,  c.  3,  (which  gives  it  after  a  recovery 
in  an  assize  of  novel  disseisin  and  delivery  of  seisin  by  the  sheriff,)  as  well 
where  he  executes  the  recovery  by  entry,  as  where  the  sheriff  delivers  sei- 
sin to  him.  The  patron  who  recovers  in  quare  impedit,  may  present  with- 
out a  writ  to  the  bishop.  Hutton  QQ,  Rudd  v.  Bishop  of  Lincoln.  And 
the  lessor  of  the  plaintiff  may  enter  after  recovery  in  ejectment.  2  Sid.  156. 
Sir  Robert  the  son  being  thus  in  possession  of  the  estate ;  and  the  posses- 
sion which  is  found  to  have  been  in  Dame  Ann  having  been  removed,  the 
effect  and  operation  of  the  feoffment  comes  next  in  order  to  be  considered. 

But  Mr.  Knowler  said,  he  would,  out  of  the  respect  due  to  what  came 
from  the  court,  take  notice  of  an(a)  intimation  of  one  of  their  lordships,  ex- 
pressing a  desire  to  hear  it  argued  hypothetically,  supposing  the  less  deed 
to  have  been  first  executed,  and  supposing  the  powers  to  have  subsisted  and 
to  have  been  well  executed,  and  consequently  that  Sir  R.  A.  the  son  was 
only  tenant  in  tail  in  remainder ;  what  would  be  the  effect  of  the  entry  of 
such  tenant  in  tail  in  remainder,  under  or  in  consequence  of  a  judgment  in 
ejectment? 

And  he  hoped,  he  said,  to  make  it  appear  beyond  controversy,  that  Sir 
R.  A.  the  son,  after  his  entry  in  consequence  of  the  judgment  in  ejectment, 

(a)  This  had  been  intimated  by  one  of  the  judges,  at  the  end  of  the  second  argument. 
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became  tenant  in  tail  in  possession ;  i.  c.  became  seised  of  an  estate  tail 
executed. 

The  gentlemen  who  have  argued  for  the  lessor  of  the  plaintiff,  have  called 
the  possession  of  Sir  11.  A.  the  son  a  naked  possession.  But,  he,  to  main- 
tain his  position,  would  show  that  the  right  of  possession  was  in  Sir  R.  A. 
the  son. 

[^qcp-i  *There  is  a  sound  distinction  in  law  between  a  naked  possession 
'-  -■  and  a  right  of  possession.  A  disseisor  has  only  a  naked  possession  : 
the  disseisee  has  the  right  of  possession ;  for  he  may  enter  upon  the  dis- 
seisor. But  when  a  descent  is  cast,  the  right  of  possession  is  no  longer  in 
the  disseisee :  but  is  in  the  heir  of  the  disseisor  :  for  the  disseisee  cannot 
enter  upon  the  possession  of  the  heir.  So  that  a  right  of  possession,  and  a 
right  of  entry,  are  convertible. 

A  judgment  is  an  act  of  law  :  and  whilst  it  continues  in  force,  it  destroys 
the  title  of  the  adverse  party.  A  judgment  in  ejectment,  by  which  only 
the  possession  is  recovered,  not  only  destroys  the  right  of  possession  which 
was  in  the  adverse  party,  but  gives  a  right  of  possession  to  the  recoveror. 
And  if  the  judgment  in  ejectment  did  not  produce  this  effect,  the  lessor  of 
the  plaintiff  could  not  enter,  or  be  entitled  to  the  writ  of  habere  facias  pos- 
sessionem ;  but  his  having  a  right  to  enter  and  sue  out  that  writ,  infers  his 
right  to  the  possession.  Whilst  the  judgment  stands  in  force,  it  removes 
an  intervening  estate  out  of  the  way:  and  during  that  time,  'tis  the  same 
thing  as  if  it  had  never  existed.  And  the  recoveror's  right  to  the  posses- 
sion will  continue  till  the  judgment  is  reversed  by  error,  or  falsified  in 
another  action.  Like  the  case  where  the  tenant  in  tail  suffers  an  erroneous 
recovery ;  so  long  as  the  recovei'y  remains  in  force,  it  is  a  bar  to  the  tail, 
and  the  issue  in  tail  has  no  right  to  the  estate  tail :  for  if  the  tenant  in  tail 
should  disseise  the  recoveror  and  die,  the  issue  would  not  be  remitted  ; 
because  he  has  but  one  title  to  the  land  (which  is  the  title  by  descent;)  and 
there  must  be  two  titles  in  the  same  person  to  make  a  remitter.  Co.  Litt. 
349  a. 

Now  the  consequence  of  this  is,  that  the  right  to  the  possession  and  the 
remainder  in  tail  meeting  in  the  same  person,  and  that  person  being  Sir  R. 
A.  the  son,  the  possession  and  the  remainder  in  tail  united,  and  Sir  R.  A. 
the  son  became  seised  of  an  estate  tail  executed,  or,  (in  other  words)  of  an 
estate  tail  in  possession. 

If  the  nature  of  an  action  of  ejectment,  and  the  consequence  resulting 
from  a  recovery  in  it,  be  considered,  this  will  appear  in  a  clearer  light. 

An  ejectment  is  a  possessory  action;  in  which  almost  all  titles  to  land 
pj^qcYi  ^^^  tried  :  whether  the  party's  title  is,  to  an  estate  in  fee,  fee  tail, 
L  -J  for  life  or  for  years,  the  remedy  is  by  *one  and  the  same  action.  In 
an  action  of  ejectment,  the  plaintiff  recovers  only  the  possession  of  the  land : 
and  the  execution  is  of  the  possession  only.  But  if  the  lessor  of  the  plain- 
tiff recovers  only  the  possession  of  the  land,  it  may  be  asked,  ''how  he 
becomes  seised  according  to  his  title  ?"  To  which  it  may  be  answered, 
that  when  a  person  is  in  possession  by  title  (as  every  person  is  who  enters 
in  execution  of  a  judgment  in  ejectment,  because  the  law  does  no  wrong,) 
the  possession  and  title  unite.  For  it  is  a  rule  of  law,  "  that  when  a  man, 
having  a  title  to  an  estate,  comes  to  the  possession  of  it  by  lawful  means,  he 
shall  be  in  possession  according  to  his  title :"  as  where  the  title  is  to  have 
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a  fee,  he  becomes  seised  in  fee ;  where  the  title  is  to  have  an  estate  tail,  he 
becomes  seised  of  an  estate  tail,  and  so  on ;  the  law  casting  the  estate  upon 
him  according  to  his  title.  And  were  it  not  so,  an  ejectment  would  be  the 
most  ineifectual  remedy  for  the  trial  of  titles  to  estates:  and  it  would  never 
answer  the  purpose  for  which  it  was  brought  into  use,  if  (as  the  counsel  on 
the  other  side  would  have  it)  the  lessor  of  the  plaintiff  had  no  more  than  a 
bare  possession,  after  an  execution  or  entry  on  a  judgment  in  ejectment. 
But  this  is  not  all.  For  a  great  absurdity  would  follow,  were  it  otherwise  : 
a  man  would  have  a  rightful  possession,  with  an  immediate  remainder 
to  himself  in  tail ;  a  notion  which  never  existed  till  this  case  came  to  be 
debated. 

What  is  it  that  converts  an  estate  tail  iu  remainder  into  an  estate  tail  exe- 
cuted, in  any  case  ?  Certainly,  nothing  more  or  less  than  the  possession's 
coming  to  the  remainder  in  tail.  For  if  there  is  tenant  for  life  with  re- 
mainder to  a  third  person  in  tail,  nothing  comes  to  the  remainderman  upon 
the  death  of  the  tenant  for  life  but  the  possession ;  for  the  estate  tail  was  in 
him  before. 

And  whilst  the  estate  tail  continued  executed.  Sir  R.  A.  the  son  made  the 
feoffment  to  James  Earle ;  which  discontinued  the  tail,  and  vested  a  defea- 
sible fee  in  him :  and  the  praecipe,  upon  which  the  common  recovery  was 
suffered,  being  brought  against  him,  and  Sir  R.  A.  the  son  being  a  party 
to  the  common  recovery,  as  vouchee,  the  common  recovery,  thus  circum- 
stanced, barred  the  estate  tail  and  the  remainders  over. 

And  though  Dame  Ann  falsified  the  recovery  in  ejectment  brought  by 
Sir  R.  A.  the  son,  by  the  judgment  in  the  *ejectment  afterwards  rj^oco-i 
brought  by  herself,  yet  that  falsification  had  no  other  effect  upon  the*!-  '^  -• 
estate,  than  to  revive  her  right  to  the  possession.  Like  the  case  just  now 
cited,  of  an  erroneous  common  recovery  suffered  by  the  tenant  in  tail,  where, 
if  the  issue  in  tail  reverses  the  common  recovery  by  a  writ  of  error,  the  re- 
versal revives  his  title  to  the  estate  tail,  and  consequently  he  is  then  tenant 
in  tail,  by  remitter.  So  that  Dame  Ann,  by  means  of  the  recovery  in  the 
ejectment  brought  by  herself,  having  the  right  to  the  possession,  became 
tenant  for  life  again,  in  possession;  with  a  remainder  in  fee  thereupon 
expectant  to  the  recoveror  in  the  common  recovery,  or  to  the  person  to  whose 
use  the  common  recovery  was  declared. 

That  estates  may  open  and  shut,  or  be  spread  and  expand,  as  events  hap- 
pen, is  not  unusual  in  our  law.  If  an  estate  is  limited  to  A.  for  life  ;  re- 
mainder to  his  first  and  other  sons  in  tail  j  remainder  to  A.  and  the  heirs 
of  his  body;  till  A.  has  issue,  he  is  seised  of  an  estate  tail  executed  :  upon 
the  birth  of  a  son,  that  estate  opens,  and  lets  in  the  son ;  and  A.  thereupon 
becomes  tenant  for  life,  with  remainder  to  his  son  iu  tail.  And  this  was 
Lewis  Bowie's  case,  11  Co.  80.  So  if  lands  are  limited  to  all  the  children, 
either  in  possession  or  remainder,  upon  the  birth  of  the  first  child,  the  whole 
estate  vests  in  him  or  her  :  upon  the  birth  of  another  child,  the  estate  opens 
and  takes  in  that  child;  and  opens  in  like  manner  on  the  birth  of  every  other 
child.  1  Ld.  Raym.  310,  311,  Earl  of  Sussex  v.  Temple;  2  Vern.  525, 
Cook  V.  Cook. 

But  the  resolution  of  the  question  now  under  consideration  does  not  alto- 
gether depend  on  the  quanty  of  the  estate  which  Sir  R.  A.  the  son  had 
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at  the  time  when  he  made  the  feoffment.     It  depends  on  the  quality  of  the 
conveyance  he  made  use  of. 

All  the  gentlemen  who  have  argued  this  case  on  the  other  side,  have 
blended  and  confounded  the  several  operations  of  different  conveyances,  and 
have  not  considered  them  with  that  distinction  and  precision  that  is  neces- 
sary for  the  solution  of  the  present  question.  If  due  attention  were  given 
to  the  operation  of  the  several  conveyances  which  the  law  has  established, 
the  seeming  difficulties  of  this  part  of  the  case  would  be  removed. 

All  conveyances  operate  as  a  feoffment,  or  as  a  grant. 
|.^^.Q^  *A  feoffment  operates  on  the  possession,  without  any  regard  to 
■L  -•  the  estate  or  interest  of  the  feoffor.  A  grant  operates  on  the  estate 
or  interest  which  the  grantor  has  in  the  thing  granted.  But,  to  be  more 
particular;  according  to  Lord  Coke's  enumeration,  a  man  may  purchase  or 
convey  lands  by  ten  manners  of  conveyance  :  viz.  by  feoffment,  grant,  fine, 
common  recovery,  exchange,  release,  confirmation,  grant  of  reversion  with 
attornment,  bargain  and  sale,  will. 

To  make  a  feoffment  good  and  valid,  nothing  is  wanting  but  possession ; 
and  where  the  feoffor  has  possession,  though  it  be  as  bare  and  naked  as  the 
gentlemen  would  have  it,  yet  a  freehold  or  fee  simple  passes  by  reason 
of  the  livery.  Poph.  39 ;  Litt.  §  595,  599,  611,  698 ;  Co.  Litt.  366  b, 
367  a. 

A  grant  passes  nothing  but  what  the  grantor  may  lawfully  grant.  Poph. 
39;  Litt.  §  608. 

A  fine  and  common  recovery  are  likened  to  a  feoffment;  for  one  is  called 
a  feoffment  of  record,  and  the  other  is  said  to  be  in  nature  of  a  feoffment  of 
record.  'That  which  occasions  the  likeness  between  a  feoffment,  fine,  and 
recovery,  is  that  they  all  pass  a  fee,  though  the  feoffor,  conusor,  or  tenant 
have  none.  Co.  Litt.  9  b.  But,  to  give  them  this  uniform  operation,  the 
conusor  in  the  fine,  and  the  tenant  to  the  praecipe,  must  be  seised  of  a  free- 
hold ;  i.  e.  an  estate  for  life  at  least :  otherwise  the  fine  may  be  avoided, 
by  the  plea  of  '^jmrties  finis  nil  habuerunt;"  and  the  recovery,  by  the  plea 
of  non-tenure,  i.  e.  "that  the  person  against  whom  the  writ  was  brought  was 
not  tenant  of  the  freehold,  by  right  or  by  wrong."  By  this,  it  appears  that 
a  fine  and  a  common  recovery  are  both  void,  for  want  of  a  freehold.  But 
it  no  where  appears,  notwithstanding  what  has  been  urged,  that  an  estate  in 
the  feoffor  is  necessary  to  support  a  feoffment.  But  it  does  appear,  and  I 
have  a  great  authority  for  it,  that  it  is  no  plea  in  avoidance  of  a  feoffment,  to 
say,  "  that  the  feoffor  has  nothing  in  the  land,  at  the  time  of  the  feoffment;" 
because  the  land  passes  by  the  livery.  If  the  operation  of  the  feoffment  is 
questioned,  the  only  plea  is,  "JV'en/eqffa  pas;"  which  puts  in  issue  only 
the  livery.  This  is  the  opinion  and  this  is  the  language  of  Littleton ;  10 
Edward  4,  8,  9. 

r#'^rnn  "^^^  other  conveyances,  as  exchange,  release,  confirmation,  *grant 
L  J  of  reversion,  bargain  and  sale,  will  pass  nothing  but  what  the  grantor 
may  lawfully,  convey,  without  livery ;  and,  on  that  account,  are  in  the  nature 
of  a  grant.  Litt.  §  606,  607,  609,  610;  Harder,  410;  Edwards  v.  Slater. 
It  is  the  operation  of  those  conveyances,  that  the  gentlemen,  in  the  course 
of  their  argument,  have  applied  to  a  feoffment ;  but  with  what  propriety,  is 
submitted  to  the  Court,  upon  what  is  now  disclosed. 

But  it  has  been  said,  "that  such  a  feoffment  as  this  may  be  made  by  any 
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person  in  possession ;  and  if  established,  will  introduce  a  new  law  in  West- 
minster-Hall contrary  to  all  former  rules  and  doctrines." 

To  which  objection  the  answer  is,  "  that  it  is  irwst  clear  that  a  feoffment 
may  be  made  by  any  person  in  possession;"  for  'tis  the  doctrine  the  law 
teaches,  and  it  has  been  the  language  of  the  greatest  professors  of  it.  Lord 
Coke,  in  his  comment  on  the  25th  chapter  of  W.  2  (which  gives  a  writ  of 
novel  disseisin,  where  tenant  for  years  aliens  in  fee,  by  feoffment),  grounds  his 
distinction  between  cases  which  are  within  the  act  and  cases  which  are  not 
within  the  act  on  possession  only.  For  he  says,  "Though  the  act  speaks  of 
an  alienation  by  feoffment,  by  a  tenant  for  years ;  yet  it  extends  to  tenant 
by  elegit,  statute-merchant,  statute-staple,  tenant  at  will,  and  tenant  at  suffer- 
ance, because  all  these  have  a  possession ;  but  it  is  otherwise  of  a  bailiff,  for 
he  hath  no  possession  at  all."  This  shows  how  greatly  one  of  the  gentle- 
men is  mistaken,  when  he  asserts,  ''that  a  conveyance  of  an  estate  of  free- 
hold by  a  tenant  at  sufferance  would  be  void,"  since  it  appears  by  the  sta- 
tute, and  by  the  comment  upon  it,  "  that  a  feoffment  by  a  tenant  at  suffer- 
ance (who  has  no  more  than  a  bare  possession)  will  unquestionably  pass  a 
freehold."  And  the  case  of  Butler  v.  Buckmanton,  Cro.  Jac.  169,  proves 
no  more  that  the  release  of  a  tenant  in  tail  to  a  tenant  at  sufferance  is  not 
good,  for  want  of  a  privity  between  them.  Besides,  a  release,  as  has  been 
already  observed,  passes  no  greater  estate  than  the  releasor  can  lawfully 
convey. 

Lord  Ch.  Just.  Holt  lays  it  down  as  clear  law,  in  the  case  of  Hunt  v. 
Burn,  H.  1  Annae,  "  that  if  lessee  for  years  makes  a  feoffment  with  livery, 
though  the  lessor  be  on  the  land,  protesting  against  it,  yet  the  land  passes, 
because  the  lessee  was  entitled  to  the  possession."  And  Lord  Ch.  p^opi-i 
Just.  *Holt  is  supported  in  his  opinion,  by  the  case  of  Read  and  L  -• 
Morpeth  v.  Errington,  Cro.  Eliz.  821,  where  the  question  was,  '<■  if  a  feoff- 
ment by  lessee  for  years,  the  lessor  being  upon  the  land,  was  a  good  feoff- 
ment ;"  for  it  was  pretended,  that  his  being  upon  the  land  guarded  the 
land,  so  that  no  feoffment  could  be  made.  But  the  court  was  of  opinion 
that  the  feoffment  was  good,  '<  because  the  lessee  had  the  sole  right  to  the 
possession,  and  livery  ought  always  to  be  given  to  the  possession. 

Notice  has  been  already  taken,  that  it  is  no  plea  in  avoidance  of  a  feoff- 
ment to  say,  "  that  the  feoffor  had  nothing  in  the  land  at  the  time  of  the 
feoffment."  Let  us  here  add  the  form  of  pleading  a  feoffment  by  tenant  for 
life,  and  tenant  for  years ;  good  pleading  being  an  infallible  test  of  the  law. 
If  feoffment  in  fee  is  pleaded  by  tenant  in  fee,  the  conclusion  is,  "that  the 
feoffee  was,  by  virtue  thereof,  seised  in  fee;"  and  the  same  conclusion  is 
made  on  the  feoffment  in  fee  of  the  tenant  for  life  and  tenant  for  years, 
<'  that  by  pretext  thereof  the  feoffee  was  seised  in  fee."  The  entry  of  Al- 
bany's case  in  1  Rep.  108,  is  a  proof  of  this. 

It  appears  by  Jenning's  case,  in  the  10th  Rep.  443,  "that  the  feoffee  of 
lessee  for  years  was  a  good  tenant  to  the  praecipe."  In  the  case  of  Smith 
v.  Parkhurst,  or  Dormer  and  Fortescue,  it  was  admitted  that  there  would 
have  been  a  good  tenant  to  the  praecipe,  if  Mr.  Just.  Dormer  had  made  a 
feoffment.  And  the  question  in  Sir  William  Pelham's  case,  1  Co.  14  b,  is 
an  admission  "  that  the  feoffment  of  lessee  for  years  will  pass  a  freehold." 

"  That  possession  only  would  support  a  feoffment,"  was  the  doctrine  at 
Westminster-Hall  in  elder  times.     In  Perkins  (a  book  of  no  mean  authority,) 
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section  200,  it  is  laid  down  as  a  rule,  »'  that  without  possession,  a  man  can- 
not make  livery."  A  feoffment  by  the  lessee  for  years,  though  the  lessor 
be  upon  the  land,  passes 'the  land;  and  the  reason  for  this  is  rendered  in 
the  book,  «  because  the  lessor  had  nothing  to  do  with  the  possession." 

It  was  the  law,  when  lands  were  devisable  only  by  custom,  that  a  man 
might  devise  ''  that  his  lands  should  be  sold  by  his  executors."  In  which 
case,  the  lands  descended  upon  the  death  of  the  testator  to  his  heir-at-law, 
and  the  executors  took  no  interest  by  the  will.  Babington,  a  learned  judge, 
r*Rfi91  ^^  putting  this  case,  and  taking  notice  of  the  feoffment  *of  the 
L  -I  executors,  makes  this  remark  : — "And  so,"  says  he,  "a  man  may 
have  a  lawful  freehold  from  a  person  who  had  nothing  in  the  land;  as  a 
man  may  have  fire  from  a  flint,  which  has  no  fire  in  it."  And  he  further 
illustrates  his  conclusion  with  the  instance,  "  that  a  woman  shall  recover  her 
dower  (which  is  an  estate  for  life)  against  a  guardian  in  chivalry,  who  has 
no  freehold."     9  H.  6,  24. 

In  10  II.  8,  10,  it  is  mentioned  as  a  thing  notorious,  "  that  those  who 
have  no  freehold  may  convey  a  freehold."  The  conveyance  which  will  pass 
a  freehold  from  a  person  who  has  none,  must  necessarily  be  a  feoffment, 
since  there  is  no  other  conveyance  in  the  law  which  will  produce  the  like 
effect. 

Before  the  statute  of  uses,  a  cestui  que  use  conveyed  the  use  by  bargain 
and  sale,  and  afterwards  levied  a  fine  to  a  stranger.  And  the  question  was, 
whether  the  fine  was  not  void,  as  neither  of  the  parties  had  anything  in  use 
or  in  possession;  for  by  the  bargain  and  sale,  the  use  was  in  the  bargainee; 
and  nothing  was  in  the  bargainor,  or  in  the  stranger.  It  was  argued  that  if 
this  fine  was  not  good,  great  inconvenience  would  follow;  for  that  many 
recoveries  had  been  suffered  against  the  bargainor,  after  he  had  conveyed 
the  use.  To  this  Fitzherbert  replied  : — "  It  is  the  folly  of  purchasers  that 
they  do  not  take  a  feoffment  from  the  cestui  que  use,  before  the  fine  is 
levied  ;  for  if  they  do,  the  fine  will  be  good.  I,  for  my  part,  says  he,  will 
never  purchase  any  land  without  taking  a  feoffment;  so  that  I  may  be  in 
possession  when  the  fine  is  levied ;  for  then  the  fine  will  undoubtedly  be 
good."  27  H.  8,  20.  The  possession  here  spoken  of  must  be  a  freehold 
at  least,  because  nothing  less  than  a  freehold  will  support  a  fine ;  for  if  nei- 
ther conusor  nor  conusee  have  an  estate  of  freehold  in  possession,  remain- 
der, or  reversion,  at  the  time  of  levying  the  fine,  the  fine  is  void.  The  feoff- 
ment here  spoken  of  is  the  feoffment  of  a  cestuy  que  use,  after  he  had  parted 
from  the  use,  and  whilst  the  freehold  and  inheritance  of  the  estate  was  in 
the  feoffees,  so  that  it  was  the  feoffment  of  a  person  who  had  only  a  bare 
and  naked  possession  (unaccompanied  with  right)  to  a  stranger.  The  feoff- 
ment could  not  have  been  made  good  by  the  statute  of  1  R.  3,  c.  1 ;  because, 
after  the  bargain  and  sale,  the  use  was  in  the  bargainee,  and  the  feoffor  was 
no  longer  cestuy  qui  use.  This  *was  the  opinion,  and  this  was  the 
practice,  of  one  of  the  greatest  lawyers  of  the  age  in  which  he  lived; 
for  it  is  said  that  Fitzherbert  and  Baldwyn  were  the  greatest  lawyers  of  that 
age.  The  observations  upon  the  opinion  of  Fitzherbert  are,  that  if  a  feoff- 
ment from  the  cestuy  qui  use  to  a  stranger,  after  he  had  conveyed  the  use, 
would  have  made  the  fine  undoubtedly  good,  the  like  feoffment  would  have 
made  a  good  tenant  to  the  praecipe;  and  for  this  plain  reason,  "because  the 
feoffment  passed  a  freehold."     How  would  this  great  Judge  have  been  sur- 
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prised  to  have  beard  the  operation  of  a  conveyance  which  he  relied  on  as  the 
basis  of  his  titles  to  his  estates,  doubted  and  debated !  This  case  is  an  addi- 
tional authority,  ''that  the  feoffment  of  a  tenant  at  sufferance  vt ill  pass  a 
fee."  For  after  the  cestuy  qui  use  had  conveyed  the  use  by  bargain  and 
sale,  he  was  no  longer  a  tenant  at  will  to  his  feoffees.  It  is  likewise  a  proof 
"  that  the  feoffment  of  a  deforceor,  who  is  a  wrongful  withholder,  passes  a 
fee."  For  after  a  bargain  and  sale,  the  cestuy  qui  use  had  no  right  to  the 
possession,  but  was  a  wrongful  withholder.  Upon  this,  it  is  submitted, 
whether  the  confirmation  of  this  doctrine,  by  the  judgment  of  the  court, 
will  introduce  a  new  law  into  "Westminster-Hall,  contrary  to  all  former  rules 
and  doctrines ;  or  whether  it  will  not  rather  revive  a  doctrine  almost  worn 
out  of  memory.  It  is  so  long  since  a  feoffment  was  in  common  use,  that  it 
is  no  wonder  the  gentlemen  should  think  the  doctrine  new,  and  that  the 
properties  of  a  feoffment  should  be  so  little  known. 

But  it  has  been  said,  ''  that  the  feoffment  of  tenant  in  tail  in  remainder 
expectant  upon  an  estate  for  life,  will  not  make  a  discontinuance,  thougli 
the  feoffment  was  made  with  the  consent  of  the  tenant  for  life;"  and  for  this 
the  case  of  Swift  v.  Heath,  Carthew,  109,  110,  was  cited.  This  must  be 
admitted ;  because  a  feoffment  does  not  make  a  discontinuance,  unless  the 
tenant  in  tail  is  seised  of  the  estate  tail  in  possession.  But  does  this  case 
prove  "that  a  feoffment  by  a  remainder-man,  with  the  consent  of  the  tenant 
for  life,  is  void  ?"  Nothing  less.  The  question,  in  the  case  cited,  "  whether 
the  feoffment  made  a  discontinuance,"  admitted  the  feoffment  to  be  good ; 
for  the  doubt  was  upon  the  operation  of  it. 

To  put  an  end  to  the  question,  there  is  a  case,  in  which  *it  was  ^-^0^4-] 
determined,  that  the  feoffment  of  him  in  reversion  or  remainder,  in  L  -^ 
the  absence  of  the  tenant  for  life,  is  a  good  feoffment."  It  is  in  Dyer,  310. 
The  case  was,  that  he  in  remainder  in  fee  enfeoffed  a  stranger,  in  the  absence 
of  the  tenant  for  life ;  who  neither  attorned  nor  assented  to  the  feoffment, 
but  occupied  the  estate  during  his  life ;  and  it  was  holden  to  be  a  good  feoff- 
ment for  the  fee-simple.  Where  is  the  difference  between  this  case  and  the 
present  ?  In  the  case  before  the  court,  was  not  the  feoffment  made  by  the 
remainder-man  in  the  absence  of  Dame  Ann,  the  tenant  for  life?  Did  she 
ever  attorn  or  assent  ?  And  did  she  not  occupy  the  estate  during  her  life  ? 
The  only  difference  that  can  be  pretended  between  the  two  cases  is,  that  in  one, 
the  remainder-man  was  tenant  in  fee;  in  the  other,  tenant  in  tail.  But 
will  that  make  any  difference?  'Tis  impossible  it  should;  because  the 
feoffment  in  both  cases  took  effect  by  the  livery. 

It  has  been  further  said,  "that  Sir  B.  A.  the  son  could  not  convey  a 
freehold  by  a  rightful  conveyance,  as  by  fine,  release,  or  bargain  and  sale  : 
and  if  not  by  a  rightful,  he  could  not  do  it  by  a  wrongful  one." 

Here  is  a  distinction  made  which  was  never  met  with.  According  to 
their  notion  of  instruments  of  conveyance,  a  fiine,  release,  and  bargain  and 
sale,  are  rightful  conveyances ;  a  feoffment,  a  wrongful  one.  Whereas  it  is 
most  manifest  that  all  conveyances  are  in  themselves  equally  rightful,  and 
are  to  be  made  use  of,  according  to  the  nature  of  the  case  to  which  they  are 
applicable ;  and  their  being  rightful,  or  wrongful,  do  not  depend  upon  their 
names  or  their  properties.  That  a  freehold  will  not  pass,  by  a  fine,  release, 
or  bargain  and  sale,  from  a  person  who  has  only  a  bare  and  naked  possession 
(for  that  is  the  subject  we  are  now  upon,)  does  not  proceed  from  those  con- 
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veyances  bciug  lawful  ones,  but  from  the  nature  of  those  conveyances  whose 
property  it  is  to  convey  nothing  but  what  the  maker  of  them  may  lawfully 
convey;  because  they  operate  as  a  grant.  Therefore,  to  infer  from  thence 
"  that  a  freehold  wall  not  pass  by  a  feoffment," — a  conveyance  of  a  different 
opcriitii  II,  and  whose  property  is  to  pass  a  freehold  and  fee,  by  force  of  the 
livery, — is  an  inconclusive  argument. 

Another  observation  has  been  made,  '^  that  if  the  law  considers  that  some 
_.^op--|  persons  have  this  power  (to  make  a  *feoffment,)  and  others  have 
L  '  J  not,  the  law  will  never  suffer  that  to  be  done  by  fraud,  which  can- 
not be  done  fairly  and  regularly." 

Answer. — Every  one  who  can  get  into  possession  has,  and  ever  had,  a 
power  to  make  a  feoffment ;  and  the  law  makes  no  distinction  of  persons. 
And  whenever  a  tenant  in  tail  in  remainder  has  obtained  the  possession 
(whether  by  right  or  by  wrong,)  and  has  done  an  act,  whilst  in  possession, 
to  make  a  tenant  to  the  p'rD3cipe,  in  order  to  suffer  a  common  recovery  ;  no 
instance  can  be  pi'oduced,  where  such  act  has  been  adjudged  fraudulent, 
unfair,  or  irregular. 

It  is  very  common,  in  practice,  for  tenant  for  life  to  surrender  his  estate 
to  the  remainder-man  in  tail,  conditionally ;  in  order  to  give  the  tenant  in 
tail  in  remainder  an  opportunity  to  bar  the  estate  tail  and  the  remainders 
over  :  and  though  such  surrender  is  a  mere  contrivance  between  the  tenant 
for  life  and  the  remainder-man  in  tail,  yet  no  common  recovery  was  ever 
avoided  on  that  account. 

If  tenant  in  tail  in  remainder  disseises  the  tenant  for  life,  and  during  the 
continuance  of  the  disseisin  suffers  a  common  recovery,  by  their  own  admis- 
sion, the  common  recovery  is  not  avoidable  by  reason  of  the  disseisin.  So, 
where  trustees,  to  preserve  contingent  remainders  during  the  life  of  a  tenant 
for  years,  have  conveyed  the  freehold,  to  make  a  tenant  to  the  praecipe,  in 
order  to  give  the  remainder-man  in  tail  an  opportunity  of  suffering  a  reco- 
very ;  there  is  no  instance  of  such  a  recovery  being  set  aside  at  law,  upon  a 
supposed  practice  between  the  tenant  for  years,  the  trustees,  and  the  remain- 
der-man in  tail.  And  if  a  remainder-man  in  tail,  who  comes  to  the  posses- 
sion by  a  wrongful  act,  or  by  stratagem  and  contrivance,  may  make  a  tenant 
to  the  praecipe,  in  order  to  suffer  a  recovery  ;  surely,  a  remainder-man  in 
tail  who  comes  to  the  possession  by  a  lawful  act,  may  do  the  same. 

Where  tenant  in  tail  is  party  to  the  recovery  as  tenant  or  as  vouchee, 
such  recovery  is  not  in  the  eye  of  the  law  either  fraudulent  or  collusive  j 
because  the  law  has  made  the  estate  tail,  and  all  the  remainders,  and  the 
reversion  expectant  on  it,  subject  to  the  pleasure  of  the  tenant  in  tail,  and 
given  him  a  right  to  bar  them  all.  If  a  reversioner  expectant  upon  an 
estate  tail  could  avoid  a  recovery  suffered  by  the  tenant  in  tail,  as  fraudu- 
r*^Rfi1  ^^'^'■'  colli^slve,  unfair,  *or  irregular,  the  law  would  have  devised 
L  -'  some  means  for  avoiding  it ;  and  the  reason  why  there  are  no  such 
means  is,  because  a  reversion  expectant  on  an  estate  tail  is  of  no  considera- 
tion in  law.  A  reversion  expectant  on  an  estate  tail  is  no  assets.  The 
reversioner  cannot  falsify  a  common  recovery  suffered  by  tenant  in  tail : 
neither  is  receipt  given  by  the  statute  of  W.  2,  c.  3,  to  a  reversioner  on  an 
estate  tail.  The  reason  of  all  this  is,  because  the  estate  tail  is  an  inheritance 
which  may  continue  forever.  There  is  no  provision  by  the  statutes  of  32 
H.  8,  c.  31,  and  14  Eliz.  c.  8,  to  preserve  a  remainder  or  reversion  expectant 
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on  an  estate  tail,  as  there  is  when  thej  are  expectant  on  an  estate  for  life, 
and  the  tenant  for  life  is  only  vouched. 

But  Fermor's  case,  3  Co.  78,  has  been  objected ;  as  if  there  was  no  dif- 
ference between  a  fine  or  recovery  by  tenant  for  years,  tenant  for  life,  or  a 
copyholder,  by  covin,  to  the  intent  to  bar  the  reversioner  or  the  lord  of  his 
inheritance ;  and  a  recovery  suffered  by  tenant  in  tail,  to  the  intent  to  bar 
the  estate  tail  and  the  reversion. 

It  has  been  matter  of  surprise  to  hear  the  gentlemen  mention  the  statute 
of  14  Gr.  2,  c.  20;  because  that  statute  is  made  in  aid  of  recoveries,  and  not 
to  invalidate  them;  and  more  especially,  as  there  is  a  proviso  in  the  act, 
"  that  it  shall  not  be  construed  to  the  prejudice  or  affect  any  question  in 
law,  which  may  arise  upon  common  recoveries,  not  remedied,  or  intended  to 
be  remedied  by  it ;  but  all  such  common  recoveries  are  to  remain,  and  be  of 
such  force  and  effect  as  they  would  have  been  if  the  act  had  not  been  made." 
Besides,  there  is  a  proviso  in  the  act,  "  that  no  common  recovery  shall  be 
called  in  question  after  twenty  years." 

The  principal  argument  which  the  gentlemen  have  opposed  to  the  doc- 
trine which  we  have  been  endeavouring  to  support,  may  be  reduced  to  the 
head  of  inconvenience ;  and  they  have  argued  upon  it,  as  if  the  decision  of 
the  question  depended  on  private  opinion,  and  not  on  the  law.  But  the 
question  is  not,  "What  inconvenience  will  attend  the  determination  either 
way  ?"  but,  "  What  is  the  law  ?"  The  inconvenience  (if  there  be  one) 
arises  from  the  nature  and  operation  of  a  feoffment ;  and  cannot  be  avoided, 
but  by  taking  away  that  conveyance,  or  depriving  it  of  an  operation  which 
it  has  been  allowed  to  have  by  all  the  sages  *of  the  law.  But  to  do  ^op-r-i 
this,  is  not  in  the  power  of  a  Court  of  Justice  ]  since  no  maxim  of  L  J 
the  common  law  can  be  abrogated  or  abolished,  but  by  a  legislative  au- 
thority. 

It  was  once  thought  to  be  a  great  inconvenience,  "that  a  descent,  imuie- 
diately  after  a  disseisin,  should  take  away  the  entry  of  the  person  disseised." 
At  another  time,  it  was  thought  to  be  no  small  one,  "  that  the  son  should 
lose  his  patrimony  because  he  happened  to  be  born  out  of  time."  And  till 
lately,  an  heir  might  have  been  deprived  of  his  family  estate  by  the  war- 
ranty of  an  ancestor  who  was  never  in  possession  of  it. 

The  inconveniences  occasioned  by  the  maxims  I  have  just  now  hinted  at, 
were  as  great  as  that  which  is  pretended  to  arise  from  the  feoffment  of  a 
tenant  in  tail  in  remainder  expectant  upon  an  estate  for  life ;  and  yet  they 
continued  through  ages  of  the  law,  till  the  legislature  took  them  away.  The 
inconveniences  which  attended  the  law  in  those  instances  were  as  universal 
as  any  that  can  be  suggested  to  follow  from  the  doctrine  we  have  been 
endeavouring  to  support;  and  yet  Courts  of  Justice  never  thought  them- 
selves warranted  to  depart  from  the  law. 

Could  the  Courts  of  Common  Law  have  determined  "  that  a  descent,  after 
a  recent  disseisin,  did  not  take  away  an  entry,"  without  determining,  at  the 
same  time,  "that  a  descent  does  not  take  away  an  entry?"  Could  they  have 
detei-mined  "that  a  posthumous  child  should  take,  though  the  estate  which 
was  the  support  of  the  limitation  to  it  determined  before  its  birth,"  without 
resolving  at  the  same  time,  "that  a  contingent  remainder  should  take  effect, 
though  it  did  not  vest  during  the  continuance,  or  upon  the  determination,  of 
the  estate  created  for  its  support  ?"     Or,  could  they  have  determined,  "that 
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an  heir  sliould  take  an  estate,  notwitbstanding  the  warranty  of  his  collateral 
ancestor/'  without  determining,  <' that  collateral  warranties  did  not  hind?" 
And  can  the  court  determine,  in  the  present  case,  "  that  the  recovery  is 
void,"  without  adjudging  "  that  a  feoffment  has  not  the  operation  which  it 
has  had  ever  since  it  became  a  common  assurance  ?" 

When  the  law  is  doubtful,  it  is  allowable  to  draw  an  argument  from  incon- 
venience; but  where  the  law  is  clear  and  precise,  (as  it  is,  "that  the  feoff- 
ment of  a  person  in  possession,  let  him  come  to  that  position  how  he  will, 
P^qpo-i  *passes  a  fee,")  an  argument  from  inconvenience  is  not  admissible; 
L        -J  because  it  tends  to  undermine  and  overthrow  the  law. 

Much  has  been  said  of  disseisin  ;  and  many  critical  observations  have 
been  made  upon  that  subject,  in  order  to  shew  that  Sir  R.  A.  the  son  could 
not  be  a  disseisor.  All  that  needs  be  said  to  them  is,  that  Sir  R.  A.  the  sou 
entered  by  right  or  by  wrong  (for  there  is  no  medium.")  And  "that  he 
entered  and  took  the  profits"  is  admitted.  Now,  if  he  entered  of  his  own 
wrong,  he  was  a  disseisor,  for  he  ousted  the  tenant  for  life ;  and  if  he  was 
a  disseisor,  it  is  agreed  there  was  a  good  tenant  to  the  pra3cipe.  If  he 
entered  by  right,  then  (for  the  reasons  already  offered)  he  had  power  to 
make  a  tenant  to  the  prfccipe  by  his  feoffment.  So  that,  in  either  case, 
James  Earle  was  a  good  tenant  to  the  pra3cipe,  at  the  time  when  judgment 
was  given  in  the  common  recovery.  And  so  he  was  warranted,  he  said,  to 
conclude,  that  the  recovery  is  good,  and  barred  the  estate  tail  limited  to  Sir 
E.  A.  the  son ;  and  consequently,  the  remainder  in  fee,  which  was  limited 
to  Sir  Pi.  the  father,  and  by  him  devised  to  the  lessor  of  the  plaintiff. 

The  fourth  point  or  head. — Supposing  the  recovery  to  be  good,  M-hether 
the  re-entry  of  Dame  Ann,  under  the  recovery  and  judgment  in  the  second 
ejectment,  did  avoid  it? 

The  gentleman  who  made  this  question  said,  "it  seemed  to  be  of  consi- 
derable weighf."  Whether  it  be  so  or  not,  we  shall  see  presently.  What 
he  undertook  to  maintain  was,  "that  the  entry  of  Dame  Ann,  after  she  had 
recovered  in  the  second  ejectment,  revested  her  estate  for  life  and  the 
remainder  in  fee,  and  put  the  estate  in  the  same  plight  it  was  in  before  the 
common  recovery  was  suffered."  And  to  make  this  out,  he  compared  the 
entry  of  Dame  Ann  to  the  regress  of  the  disseisee,  which  avoids  all  inter- 
mediate acts  by  relation  ;  and  made  that  instance  the  foundation  of  his  argu- 
ment. 

Mr.  Knoidcr  here  observed,  how  inconsistent  this  argument  of  the  gen- 
tleman was  with  his  former.  The  direction  and  force  of  his  argument  under 
the  last  head  was  to  shew  "  that  Sir  R.  A.  the  son  entered  by  title,  and 
could  not  possibly  be  a  disseisor."  The  drift  of  this  argument  is  to  prove 
r*^6Q1  him  to  have  been  a  disseisor.  This  shews  how  difficult  *it  is  to  be 
L         -I  consistent,  when  a  person  would  reconcile  matters  not  supportable. 

The  question  is  not  to  be  determined  by  the  rule  or  instance  which  the 
gentleman  has  applied  to  it;  but  upon  this  distinction, — "where  the  entire 
estate  is  defeated,"  and  "where  only  part  of  the  estate  is  defeated  by  one 
who  has  a  prior  title."  The  case  which  the  gentleman  puts,  falls  under  .the 
first  member  of  the  distinction ;  the  present  case  falls  under  the  second 
member  of  it. 

The  subsisting  estate,  at  the  time  when  Dame  Ann  entered  under  the 
judgment  in  the  second  ejectment,  was  an  estate  in  fee  in  Robert  Atkyns, 
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the  nephew  and  heir  of  Sir  R.  A.  the  son.  All  the  interest  that  she  could 
derive  to  herself  by  force  of  the  judgment  in  the  second  ejectment  was  an 
estate  for  life ;  for  she  could  recover  no  otherwise  than  according  to  her 
title.  And  therefore  Dame  Ann's  entry  under  that  judgment  could  have 
no  other  eflect  than  to  diminish  and  lessen  the  interest  of  Robert  Atkyns, 
by  taking  out  of  it  an  estate  for  her  life.  This  will  appear  by  some  instances 
which  shall  be  mentioned. — Tenant  for  life  surrenders  his  estate  to  the  next 
remainder-man  in  tail,  conditionally,  to  enable  the  remainder-man  to  suffer 
a  common  recovery.  A  recovery  is  suflEered;  and,  the  condition  being 
broken,  the  tenant  for  life  re-enters;  the  re-entry  of  the  tenant  for  life  will 
not  avoid  the  recovery,  and  revive  the  estates  that  were  barred  by  it.  This 
appears  by  every  day's  experience.  One  of  the  gentlemen  seemed  to  admit 
the  law  to  be  so,  and  accounted  for  it  by  saying,  "  It  is  because  the  tenant 
to  the  prascipe  was  made  by  force  of  a  rightful  estate."  But  that  is  not  the 
reason.  The  true  reason  is  (what  has  been  already  mentioned,)  "that  only 
part  of  the  estate  is  defeated  by  the  entry  of  the  tenant  for  life,  and  not  the 
entire  estate."  A  tenant  for  years,  or  by  elegit,  can  avoid  or  falsify  a  reco- 
very, during  their  particular  estates  only.  A  wife  can  avoid  a  recovery  suf- 
fered by  her  husband  alone,  as  to  her  title  of  dower  only,  and  no  further. 
Remainder-man  in  tail,  expectant  on  an  estate  for  life,  disseised  the  tenant 
for  life,  and  levied  a  fine  with  proclamations;  the  tenant  for  life  entered  on 
the  conusee.  And  it  was  determined,  '^  that  notwithstanding  the  regress  of 
the  tenant  for  life,  the  reversion  remained  in  the  conusee,  not  defeated." 
And  this  was  the  case  of  Okes  ex  dimiss.  *Lord  Sturton,  which  is  ^#.37/,-) 
cited  in  Popham,  65,  66.  Lessor  disseises  his  lessee  for  life,  and  L  "  J 
makes  a  lease  for  life  to  another :  the  first  lessee  re-enters ;  he  leaves  the 
reversion  in  the  second  lessee  for  life,  who  shall  have  the  rent  reserved  on 
the  first  lease.  Earl  of  Gloucester's  case,  cited  in  Sir  Moyle  Finch's  case. 
More  proofs  might  be  brought,  to  confirm  this  part  of  the  argument ;  but  in 
so  plain  a  case,  these  may  suffice.  And  with  them  we  may  conclude,  that 
the  re-entry  of  Dame  Ann  under  the  recovery  and  judgment  in  the  second 
ejectment,  did  not  avoid  the  common  recovery  suffered  by  Sir  Robert  At- 
kyns the  son. 

And  let  it  be  observed,  that  the  arguments  made  use  of  have  not  been 
drawn  from  general  reasons  and  reflections,  but  have  been  suggested  from 
authorities,  and  from  the  experience  and  practice  of  learned  men. 

Upon  the  whole,  he  prayed  judgment  for  the  defendants. 

In  reply — it  was  urged  on  the  part  of  the  plaintifi" — 

1st,  As  to  the  great  and  little  deeds — That  the  little  deed  did  not  revoke 
the  greater  one,  or  destroy  the  powers  thereby  given.  Which  was  supported 
chiefly  by  arguments  drawn  from  the  deeds  themselves. 

As  to  the(«)  lease  to  the  Dacres  being  fraudulent,  the  case  in  Savile, 
126,  is  not  like  the  present;  for  here  were  express  legal  motives  for 
making  the  lease ;  whereas  there  were  none,  in  that  case,  for  making  the 
feoffment. 

As  to  livery — It  was  not  necessary,  and  therefore  void.     1  A^eutr.  291. 

As  to  the  recovery — The  authorities  are  not  ad  idem. 

(a)  Here  is  a  like  omission  as  to  Ihe  argument  concerning  the  validity  and  determina- 
tion of  the  lease  to  the  Dacres,  as  in  the  adverse  argument. 
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Nor  as  to  the  feoffment.  For  this  is  a  fictitious  possession,  and  in  nuhi- 
hus ;  not  an  actual  possession.  No  freehold  is  recovered  in  ejectment.  So 
that  Sir  R.  A.  the  son  was  not  tenant  in  tail  in  possession,  for  want  of  the 
freehold.  And  without  being  tenant  of  tlic  freehold,  the  recovery  could  not 
be  valid.  Mr.  Kuowler  admits,  <<  that  the  possession  of  the  bailiff  would 
not  do."     And  surely  the  case  is  stronger  than  that  of  bailiff. 

As  to  Cro.  Jac.  169,  the  case  of  Butler  v.  Duckmanton,  the  possession  of 
the  tenant  at  sufferance  was  considered  as  no  possession  at  all  in  that  case. 
Therefore  we  may  admit  all  Mr.  Knowler's  cases,  because  they  do  not  come 
up  to  the  present  case  of  Sir  11.  A.  the  son's  possession.  Consequently,  the 
r*^7n  I'emainder  is  not  *affectcd  by  anything  done  under  this  nugatory 
L         J  possession. 

Dame  Ann  was  tenant  of  the  freehold;  and,  without  disseising  her,  there 
could  be  no  tenant  to  the  prajcipe,  who  would  be  tenant  of  the  freehold.  Sir 
R.  A.  the  son  did  not  enter  as  a  disseisor,  but  as  having  a  title.  And  he 
bad  a  title  under  the  judgment  to  enter.  And  the  estate  which  passed  by 
the  feoffment  was  according  to  his  right.  2  Ro.  Abr.  5.  Co.  Litt.  52,  b. 
And  the  warranty  extended  only  to  the  fictitious  title  in  ejectment.  The 
possession  only  was  transferred  to  him,  not  the  freehold ;  and  this  was  a 
mere  naked  possession,  an  accidental  possession.  Carthew,  110,  proves  that 
the  remainders  were  not  discontinued  for  want  of  a  tenant  to  the  freehold. 
Dame  Ann  was  never  out  of  possession  of  the  freehold. 

So  that  the  estate  which  Sir  Robert  gained  by  his  entry  upon  Dame  Ann 
could  not  be  an  estate  tail  in  possession ;  because  there  was  a  prior  rightful 
estate  for  life  in  another  person.-  Therefore  it  must  be  an  estate  tail  in 
remainder. 

It  is  asked,  "when  he  first  began  to  hold  over  unlawfully?"  The  answer 
is — From  his  first  entry. 

His  entry  was  not  wrongful ;  therefore  he  cannot  be  considered  as  a  dis- 
seisor. Rut  he  held  over  unlawfully.  'Tis  like  a  tenant  by  sufferance ;  or 
a  man  who  enters  upon  the  king  (who  cannot  be  put  out  of  possession,)  or 
a  man  after  the  death  of  his  wife,  &c.  And  it  is  not  easy  to  apprehend  the 
distinction  between  entering  "under  the  ejectment,"  and  entering  "in 
pursuance  of  the  ejectment."  Consequently,  his  was  a  mere  naked  posses- 
sion, and  the  freehold  remained  undisturbed  in  Dame  Ann. 

As  to  the  fraud  and  collusion  of  suffering  a  recovery. — There  is  surely 
such  an  insufficiency  of  estate  in  a  tenant  in  tail  in  remainder,  that  he  can- 
not suffer  a  common  recovery.  And  surely  the  court  will  not  permit  a 
person  who  cannot  be  a  tenant  to  the  praecipe  himself,  to  make  a  tenant  to 
the  praecipe.  And  they  strongly  urged  the  vast  inconvenience  that  must 
attend  this  doctrine  now  advanced,  "  That  a  tenant  in  tail  in  remainder 
only,  who  can  obtain  a  mere  naked  possession,  may  legally  suffer  a  reco- 
very, and  bar  the  subsequent  remainders." 

Fourth  point As  to   the   re-entry  of  Lady    Ann — The   verdict   did 

r*Q-on  iiothing;  it  is  the  entry  that  revests.  It  ^revested  her  estate, 
L  J  which  was  an  estate  for  life.  Whereas  Sir  R.  A.  the  son's  entry 
under  his  verdict  only  operated  to  give  him  a  naked  possession ;  he  having 
no  right  to  an  estate  tail  in  possession.  And  he  could  not  be  tenant  in  tail 
in  possession  to  one  purpose  ;  and  in  remainder  to  another.  Then  her  re- 
entry left  him  tenant  in  tail  in  remainder,  as  it  found  him. 
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In  the  case  ia  2  Ro.  Abr.  421,  tltlo  llemitter,  letter  1,  pi.  1,  tlic  wife 
entered  under  an  act  of  parliament,  which  remitted  her. 

5th  point  (as  to  the  remedy) — The  plaintiif  is  not  barred  of  his  entry,  by 
the  Statute  of  Limitations,  21  J.  1,  c.  IG;  for  the  recoveree  was  not  enti- 
tled to  suffer  a  recovery;  not  being  tenant  in  tail  in  possession. 

As  to  Dame  Ann's  recovery  in  the  ejectment  brought  by  Miles,  the  demise 
was  laid  so  far  back  as  to  overreach  the  whole  term  which  Sir  R.  A.  the  son 
had  recovered  :  it  was  laid  so  far  back  as  to  five  days  after  the  death  of  Sir 
E,.  A.  the  father.  And  her  estate  had  never  been  discontinued ;  nor  her 
right  of  entry  taken  away.  So  that  Sir  Robert  the  son  was  never  tenant 
in  tail  in  possession.  The  lessor  of  the  plaintiff  could  not  therefore  enter 
till  the  jointure  of  Dame  Ann  was  at  an  end,  and  her  life  estate  deter- 
mined. Neither  could  he  enter,  so  long  as  the  lease  to  the  Dacres  was  in 
being;  which  did  not  expire  till  the  death  of  Thos.  Dacres,  the  surviving 
lessee,  on  23d  July,  1752. 

Note — The  last  of  the  four  arguments  of  this  case  was  intended  chiefly 
for  the  information  of  Lord  Mansfield,  who  had  not  heard  any  of  the  former. 

Before  it  came  on,  his  lordship  (having  read  the  case,  and  seen  notes  of 
all  the  former  arguments)  sent  for  the  counsel  and  agents  on  both  sides, 
and  told  them  that  a  point  occurred  to  him,  which  did  not  seem  to  have 
been  particularly  attended  to  in  drawing  up  the  special  verdict,  and  which 
he  observed  had  been  very  little  gone  into  in  any  of  the  former  arguments: 
that  it  seemed  to  him  material ;  and  therefore  he  wished  to  have  it  spoken 
to :  and  he  chose  to  apprise  them  of  it  beforehand,  to  avoid  further 
expense  and  delay  to  the  parties;  because  if  he  should  defer  mentioning  it 
till  after  he  had  heard  them  in  court,  and  if  they  should  omit  going  fully 
into  that  point  in  their  argument,  and  his  lordship  should  continue  to  think 
it  material,  it  must  occasion  a  new  argument. 

*The  point  was,  ^'Whether,  supposing  the  recovery  to  be  bad,  t-^o-to-] 
yet  the  plaintiff's  ejectment  was  not  barred  by  the  statute  of  limi-  L  J 
tations  ?" 

That  depended,  he  said,  upon  many  considei'ations  which  he  desired  them 
to  think  of;  as,  first,  whether  the  lease  was  made  pursuant  to  the  power,  or 
(in  other  words)  whether  the  lease  was  void,  as  not  being  made  pursuant  to 
the  power;  (2dly)  whether  it  was  not  determined  upon  the  extinction  of  the 
estate  tail  in  1711;  (3dly)  whether,  as  this  special  verdict  was  found,  an 
objection  from  the  statute  of  limitations  was  now  open  to  be  made.  And  he 
mentioned  some  cases  to  them,  which  he  desired  them  to  look  into. 

Accordingly,  upon  the  last  argument,  the  said  question  was  very  fully 
discussed  on  both  sides.  But,  to  avoid  prolixity,  I  have  omitted  to  report 
these  arguments  of  the  counsel;  because  every  thing  material  upon  this(a) 
point  will  appear  from  the  following  unanimous  resolution  of  the  court,  given 
by  Lord  Mansfield. 

Lord  Mamjield  now  delivered  the  resolution  of  the  court  (having  first 
stated  the  case  and  special  verdict). 

Sir  Robert  Atkyns  the  son  being  dead  without  issue  male,  the  reversion 
in  fee,  devised  to  the  lessor  of  the  plaintiff,  is  come  into  possession;  and, 
consequently,  he  must  be  entitled  to  judgment  in  this  ejectment,  unless 

(a)  They  fell  under  the  2d  point. 
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the  defendant  can  set  up  a  bar  to  his  right,  or  to  his  remedy  by  an  eject- 
ment. 

They  set  up  a  bar  to  both. 

In  bar  of  his  right,  they  insist  upon  the  common  recovery  suffered  in 
Ilihxry  term,  9  Ann.  A.  D.  1710.  lu  bar  of  his  remedy,  they  insist  upon 
the  statute  of  limitations. 

The  common  recovery,  if  duly  suffered,  certainly  destroyed  the  right  of 
the  lessor  of  the  plaintiff.  The  statute  of  limitations,  if  his  title  of  entry 
accrued  above  twenty  years  before  the  15th  December,  1752,  has  certainly 
taken  away  the  remedy  by  ejectment. 

The  merits,  therefore,  must  depend  upon  two  general  questions  : 

1st,  Whether  the  said  common  recovery  was  duly  suffered. 

'2d,  Whether  this  ejectment  is  barred  by  the  statute  of  limitations. 
r*^"!!  ^'^^  ^^  *^^  ^^^*^'  ^^^  objection  is,  that  there  was  not  a  good  tenant 
L  -^  to  the  praecipe ;  for  Lady  Atkyns,  the  widow  of  Sir  Robert  the 
father,  had  an  estate  for  life  in  the  premises,  and  did  not  join,  by  surrender 
or  otherwise,  in  any  conveyance  of  the  freehold  to  James  Earle,  the  tenant 
against  whom  the  praecipe  was  brought.  There  is  no  occasion  to  entangle  this 
part  of  the  case  with  the  demise  to  the  three  Dacres. 

The  defendants  contend  that  there  was  a  good  tenant  to  the  praecipe  upon 
two  grounds  3  first,  because  Lady  Atkyns  had  no  estate  for  life,  and  so  Sir 
Robert  the  son  was  tenant  in  tail  in  possession.  Secondly,  suppose  she  had 
an  estate  for  life,  yet  Earle  was  a  good  tenant  to  the  praecipe,  by  disseisin  : 
which  they  endeavour  to  prove  two  ways,  viz.,  first,  that  Sir  Robert  Atkyns, 
by  his  entry,  was  himself  a  disseisor,  and  by  his  feoffment  the  17th  of 
January,  1710,  conveyed  the  freehold  he  had  acquired  by  disseisin  to  James 
Earle;  and  secondly,  suppose  Sir  Robert  the  son  was  not  a  disseisor,  yet  his 
said  feoffment  was  a  disseisin,  and  made  James  Earle  a  good  tenant  of  the 
freehold  by  disseisin. 

As  to  the  first  ground,  "  That  Lady  Atkyns  had  no  estate  for  life,"  the 
whole  argument  depends  upon  this  proposition,  "that  the  lesser  deed  was 
executed  after  the  greater  deed ;  and,  consequently,  the  power  of  Sir  Robert 
Atkyns  the  father,  to  make  a  jointure,  was  extinguished  by  the  fine  levied 
in  Trinity  Term,  1669."  But  the  jury  have  not  found  the  fact,  "  which 
was  first  executed."  Both  deeds  bear  the  same  date.  They  are  both  con- 
sistent. They  are  both  manifestly  but  one  agreement,  executed  by  different 
instruments,  to  answer  different  purposes,  and  to  suit  (probably)  the  conve- 
nience of  one  party,  who  was  interested  only  in  a  small  part  of  the  transaction. 

The  fine  levied  in  Trinity  Term,  1669,  pursued  both  deeds,  and  com- 
prises all  the  premises  in  the  greater  deed,  by  which  the  powers  w'cre 
created. 

It  never  could  be  the  intent  to  revoke  these  powers  at  the  instant  they 
were  created  :  by  the  lesser  deed,  which  makes  no  mention  of  them  ;  or  by 
a  fine  levied  agreeable  to  the  greater  deed,  in  which  they  are  contained. 

Sir  Robert  Atkyns,  who  survived  the  transaction  above  thirty  years,  has 
shown  by  many  acts  that  he  understood  the  powers  to  be  well  created  and 
subsisting. 

r*o-r-|  *If  it  was  necessary,  we  ought  to  presume  the  lesser  deed  first 
I  "^  -i  executed,  to  support  the  clear  intent  of  parties,  in  a  family  settle- 
ment made  by  valuable  consideration :  but  it  is  impossible  to  suppose  they 
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could  really  mean  to  revoke  or  extinguish  these  powers,  and  take  this  way 
of  doing  it.  But,  in  this  case,  there  is  no  room  for  presumption  :  the  inter- 
nal evidence  of  the  thing  itself  speaks  them  to  be  one  transaction ;  and  the 
same,  to  all  intents  and  purposes,  as  if  expressed  in  one  instrument. 

As  the  jointress  clearly  had  an  estate  for  life,  the  nest  ground  is,  ''that 
James  Earle  was  a  good  tenant  to  the  pra3cipe  by  disseisin." 

The  better  to  judge  of  this  question,  it  may  be  proper  to  try  to  find  out 
what  the  old  law  meant  by  a  disseisin  which  constituted  the  tenant  of  the 
freehold,  in  respect  of  every  demandant  suing  out  a  praecipe  ;  although  the 
owner's  entry  was  not  taken  away.  (For  where  the  right  of  possession  was 
acquired,  and  the  owner  put  to  his  real  action,  there  without  doubt  the  pos- 
sessor had  got  the  freehold,  though  by  wrong.) 

All  the  law  concerning  disseisins,  which  is  any  way  applicable  to  the  pre- 
sent inquiry,  existed  and  was  in  use  and  practice  before  the  assize  of  novel 
disseisin.  The  assize  was  introduced  (probably  from  the  usage  of  Normandy, 
for  the  Grand  Coustumier  treats  of  assizes)  in  or  before  the  reign  of  Henry 
the  Second.  Grlanville,  who  wrote  in  that  reign,  calls  the  great  assize  a 
benefit,  "  clementiam  princijpis  de  consilio  j^'t'ocei-uni^  po2:>ulis  indultam  ;" 
and  the(a)  Myrrour,  fo.  93,  says  "  Glanville  introduced  it." 

Seisin  is  a  technical  term  to  denote  the  completion  of  that  investiture  by 
which  the  tenant  was  admitted  into  the  tenure,  and  without  which  no  free- 
hold could  be  constituted  or  pass.  Sciendum  est  feudum,  sine  investitura, 
nidlo  modo  const itui  jJosse.  Feud.  lib.  1,  tit.  25  :  lib.  2,  tit.  1 ;  2  Craig,  lib. 
2,  tit.  2. 

Disseisin,  therefore,  must  mean  some  way  or  other  turning  the  tenant  out 
of  his  tenure,  and  usurping  his  place  and  feudal  relation.  At  the  time  I 
speak  of,  no  tenant  could  alien  without  license  of  the  lord.  When  the  lord 
*consented,  the  only  form  of  conveyance  was  by  feoffment  publicly  ^o^^-, 
made,  coram  paribus  cxiria;,  with  the  lord's  concurrence.  Homage,  L  -^ 
or  fealty,  was  solemnly  sworn ;  and  suit  of  court  and  services  were  fre- 
quently done. 

The  freeholder  represented  the  whole  fee,  did  the  duty  to  the  lord,  and 
defended  the  whole  fee  against  strangers. 

The  freehold  never  could  be  in  abeyance ;  because  the  lord  must  never 
be  at  a  loss  to  know  upon  whom  to  call  as  his  tenant )  nor  a  stranger  to 
know  against  whom  to  bring  his  praecipe.  From  the  necessity  of  there 
being  always  a  visible  tenant  of  the  freehold,  and  the  notoriety  who  acted 
and  did  suit  and  service  as  such,  many  privileges  were  allowed  to  innocent 
persons  deriving  title  from  the  freeholder  de  facto. 

If  the  disseisor  died,  after  one  year's  nonclaim,  the  descent  to  his  heir 
gave  him  the  right  of  possession,  and  took  away  the  true  owner's  entry. 
The  stat.  of  32  H.  8,  c.  33,  requires  five  years'  nonclaim.  The  feoffee  of  a 
disseisor  acquired  title  of  possession,  at  the  time  I  speak  of,  by  one  year's 
nonclaim.  The  descent  to  his  heir  remains  privileged  as  it  was  at  common 
law ;  for  the  32  H.  8,  c.  33,  extends  not  to  any  feoffee  of  the  disseisor  im- 
mediate or  mediate.  Co.  Lit.  25G  a.  The  feoffee  of  a  disseisor  was  favoured  ; 
because  he  came  innocently  into  the  tenure,  by  a  solemn  and  public  investi- 
ture, with  the  lord's  concurrence. 

(a)  C.  9,  §25,  p.  150;  Edit.  1642. 
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But  tlic  statutc(a)  Quia  Emptores  Tcrrarwn,  (which  took  away  sub  in- 
feudations,  and  gave  free  liberty  of  alienation  to  the  tenants  of  subjects  and 
to  those  who  held  of  the  king,  as  of  an  honour  or  manor,)  and  other  statutes 
which  extended  the  power  of  alienation  to  the  king's  tenants  in  cajrite,  the 
frequent  leases  of  feudal  services,  the  statutes  of  uses  and  wills,  and  at  last, 
the  tota](?>)  abolition  of  all  military  tenures,  have  left  us  little  but  the  names 
of  feoifment,  seisin,  tenure,  and  freeholder,  without  any  precise  knowledge 
of  the  thing  originally  signified  by  these  sounds  :  the  idea  modern  times 
annex  to  freehold,  or  freeholder,  is  taken  merely  from  the  duration  of  the 
estate. 

Copyholds,  and  the  customary  freeholds  in  the  north,  retain  faint  traces 
in  injitatiou  of  the  old  system  of  feudal  tenures.  It  is  obvious  how  a  man 
may  visibly  be  the  copyholder,  or  customary  freeholder  de  facto,  in  preju- 
dice of  the  rightful  tenant.  It  is  obvious,  too,  that  usurping  such  copyhold 
or  customary  tenure  is  a  different  fact  from  a  naked  possession  or  occupation 
of  the  land. 

j-^.oyy-|  But  whoever  will  look  into  the  practice  of  other  countries,  where 
L  -^  tenures  subsist  with  all  the  solemnities  of  feoffments  *and  seisins, 
upon  every  change  of  a  tenant  by  descent  or  alienation,  and  upon  every 
usurpation  of  the  real  right,  will  easily  comprehend,  that,  at  the  time  I 
speak  of,  it  might  be  as  notorious  who  was  the  feudal  tenant  de  facto,  as 
who  is  now  de  facto  incumbent  of  a  living,  or  mayor  of  a  corporation. 

Disseisin  was  a  complicated  fact,  and  differed  from  dispossessing.  The 
freeholder  by  disseisin  differed  from  a  possessor  by  wrong.  Bracton,(c)  c. 
2 ;  De  Assisa  Novas  Disseysinje,  fo.  160,  puts  many  cases  of  possession 
wrongfully  taken,  which  he  calls  intrusion ;  because  there  is  no  disseisin  : 
"Possessio  qua}  nuda  est  omnino,  et  sine  aliquo  vcstimento  ',  qucB  dicitur  in- 
trusio."  Vestimento  is  seisin,  investiture  (from  whence  the  Saxon  term 
vest) ;  a  metaphor  the  feudists  took  from  clothing  :  by  w^hich  they  meant  to 
intimate,  "that  the  naked  possession  was  clothed  with  the  solemnities  of 
the  feudal  tenure."  A  particular  tenant,  according  to  feudal  notions,  was 
in  as  of  the  seisin  of  the  fee,  of  which  his  estate  was  a  part.  If  he  alienated 
the  fee  (which  he  could  only  do  by  solemn  feoffment,  with  the  concurrence 
of  the  lord  of  whom  the  fee  was  held),  he  forfeited  his  particular  estate,  for 
having  betrayed  his  seisin  with  which  he  was  intrusted :  but  on  account  of 
the  privity  and  confidence  between  him  and  the  reversioner,  and  the  noto- 
rious solemnity  of  the  act  of  investiture,  his  feoffment  disseised  the  rever- 
sioner. 

Bracton,  who  wrote  in  the  reign  of  Henry  3,  (before  tenants  could  alien 
without  license,)  mentions  the  disseisin  in  this  case  as  a  necessary  conse- 
quence, and  as  a  thing  which  could  not  possibly  be  otherwise ;  c.  3,  De 
Assisa  Novoc  Disseysinrc,  161  b,  "Item  facit  quis  disseysinam,  cum  quis  in 
seysina  fuerit  ut  de  lihcro  tenemento  et  ad  vitani,  vel  ad  terminum  anno- 
rum,  vel  nomine  cusfodice,  vel  aliquo  alio  mode;  alium  feoffaverit,  in  prce- 
judicium  veri  domini,  etfecerit  alteri  liberum  tenementtim, ;  cum  duo  simul 
et  semel,  de  eodem  tenemento  et  in  solidum,  esse  non  piossunt  in  seysina," 
He  considers  it  as  impossible  for  the  true  tenant  not  to  be  put  out  when  the 
other  actually  came  into  his  place. 

(a)  18  E.  1,  V.  introduction  to  the  Law  of  Tenures,  f.  153  to  157. 

(i)  V.  12  C.  2,  c.  23,  and  13  C.  2,  c.  7.  (c)  V.  lib.  4,  c.  1,2. 
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So  late  as  the  o2d  of  Eliz.  in  the  case  of  Matbeson  v.  Trot,  1  Leon.  209, 
the  distinction  upon  which  the  judgment  turns  is,  "  that  Henry  Denny- 
gained  a  wrongful  possession  in  fee,  but  did  not  gain  any  seisin,  so  no  dis- 
seisor; therefore  the  descent  to  his  heir  is  not  privileged." 

*Nobody  can  disseise  the  king;  neither  can  any  one  be  disseised  r*q>To-| 
to  the  use  of  the  king.  The  king  may  be  wrongfully  dispossessed  :  L  J 
but  the  intruder's  injurious  possession  is  sine  aliquo  vesthnento,  and  called 
intrusion.  The  king  cannot  be  made  a  disseisor  ;  not  because  it  is  wrong; 
(for  he  may,  in  fact,  withhold  the  possession  of  land  from  a  subject  contrary 
to  right )  but  the  reason  seems,  according  to  the  feudal  system,  to  be  this : 
a  subject  never  could  stand  in  the  king's  seisin  or  tenure  ;  and  the  king 
never  could  be  in  the  seisin,  tenure,  or  feudal  relation  of  a  subject.  By 
that  policy  all  real  property  was  held,  mediately  or  immediately,  of  the 
king :  in  the  king  himself  all  real  property  was  allodial. 

The  precise  definition  of  what  constituted  a  disseisin  which  made  the  dis- 
seisor the  tenant  to  the  demandant's  praecipe,  though  the  right  owner's  en- 
try was  not  taken  away,  was  once  well  known,  but  it  is  not  now  to  be  found. 
The  more  we  read,  unless  we  are  very  careful  to  distinguish,  the  more  we 
shall  be  confounded.  For  after  the  assize  of  novel  disseisin  was  introduced, 
the  legislature,  by  many  acts  of  parliament,  and  the  courts  of  law  by  liberal 
constructions  in  furtherance  of  justice,  extended  this  remedy  for  the  sake 
of  the  owner  to  every  trespass  or  injury  done  to  his  real  property ;  if  by 
bringing  his  assize  he  thought  fit  to  admit  himself  disseised. 

It  lay  against  advisers,  aiders,  or  abettors,  who  were  not  tenants.  Co. 
Lit.  180  b.  It  lay  against  the  tenant  who  was  no  disseisor ;  as  the  heir  of 
a  disseisor  or  his  feoffee.  Stat.  Glocester.  It  lay  for  the  owner,  against 
the  disseisor  of  the  disseisor.  The  tenant's  not  being  ready  to  pay  a  rent 
seek  vi'hen  demanded,  was,  for  the  benefit  of  the  owner's  remedy,  a  dis- 
seisin. Lit.  §  233.  It  lay  for  outrageous  distress.  2  Inst.  412,  It  lay 
against  guardian,  or  particular  tenant,  who  made  a  feoffment,  as  well  as 
against  their  feoffees.  2  Inst.  413.  The  stat.  of  Westm.  2,  c.  25,  extends 
it  to  a  man's  depasturing  the  ground  of  another;  or  taking  fish  in  his 
fishery.  If  one  receives  my  rent  without  my  consent,  I  may  elect  to  make 
him  a  disseisor.  Style,  407.  If  a  guardian  assigns  dower  to  a  woman  not 
dowable,  the  owner  may  elect  to  make  her  a  disseisoress.  24  Ed.  3,  43 
(cited  in  Cro.  Car.  203).  In  a  word,  for  the  sake  of  the  remedy,  as  between 
the  true  owner  and  the  wrong-doer,  to  punish  the  wrong;  and  as  between 
the  true  owner  and  naked  possessor,  to  try  the  title;  the  assize  p>i,r,7Q-i 
was  extended  to  almost  *every  case  of  obstruction  to  an  owner's  full  L  -' 
enjoyment  of  lands,  tenements,  or  hereditaments. 

The  reports  of  assize  can  only  relate  to  cases  where  the  owner  admits 
himself  disseised. 

The  law-books  treat  of  disseisin  with  a  view  to  the  assize ;  which  was  the 
common  method  of  trying  titles  till  ejectment  came  in  use. 

Littleton,  who  wrote  long  after  the  remedy  by  assize  was  enlarged  by 
statutes  and  by  an  equitable  latitude  of  construction,  speaks  of  disseisins 
principally  as  between  the  owner  and  trespasser  or  possessor,  with  an  eye 
to  the  remedy  by  assize. 

These  are  the  common  places  from  whence  many  descriptions  have  been 
cited  of  a  disseisin.     But  such  authorities  can  give  little  light  to  the  present 
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question,  which  depends  upon  the  nature  of  such  a  disseisin  as  made  the 
disseisor  tenant  to  every  demandant,  and  freeholder  de  facto  in  spite  of  the 
true  owner.  Yet  the  definitions  in  the  books  (though  very  imperfect)  savour 
often  of  that  which  originally  was  an  actual  disseisin  in  spite  of  the  owner. 

Littleton,  in  §  279,  defines  disseisin,  with  an  &c. :  "  "Where  a  man  enters 
into  lands  or  tenements  (where  his  entry  is  not  congeable)  and  ousteth  him 
which  hath  the  freehold,  &c." — The  comment  says,  '^  every  entry  is  no  dis- 
seisin, unless  there  be  an  ouster  of  the  freehold."  And  Co.  Lit.  153  b, 
says,  "  disseisin  is  putting  a  man  out  of  seisin,  and  ever  implies  a  wrong : 
but  dispossession  or  ejectment  is  putting  out  of  possession,  and  may  be 
by  right  or  wrong.  Disseisin  est  ^ui  personal  trcsjjass  de  tortious  ouster  del 
seisin. 

Though  the  term  "disseisin"  used  happens  to  be  the  same,  the  thing 
signified  by  that  word,  as  applied  to  the  two  cases  of  actual  disseisin  or  dis- 
seisin by  election,  is  very  different.  This  distinction  of  disseisin  at  election 
is  made  in  the  case  of  Blunden  v.  Baugh,  Cro.  Car.  303,  of  which  case  we 
have  seen  a  manuscript  report,  fuller  than  the  printed  one.  The  three 
judges,  with  whom  agreed  the  four  judges  of  the  Common  Pleas,  argued 
and  held  '-'that  the  lessee  for  years  of  the  tenant  at  will  was  a  disseisor  at 
the  election  of  the  original  lessor  for  the  sake  of  his  remedy  ;  but  never 
could  be  looked  upon  as  the  freeholder,  or  a  disseisor  in  spite  of  the  owner, 
or  with  regard  to  third  persons."  The  manuscript  report  says,  if  a  prascipe 
r*^sm  ^^^  brought  against  him,  he  *might  say  "  I  am  not  tenant  to  the 
L  -I  freehold."  A  variety  of  like  cases  are  put  in  Cro.  Car.  (to  which 
I  refer \  :  in  the  manuscript  report  there  are  more. 

When  the  easy  specific  remedy  was  by  assize,  where  the  entry  was  not 
taken  away,  the  injured  owner  might,  for  his  benefit,  elect  to  consider  the 
wrong  as  a  disseisin.  So,  since  an  ejectment  is  become  the  easy  specific 
remedy,  he  may  elect  to  call  the  wrong  a  dispossession. 

"Where  an  ejectment  is  brought,  there  can  be  no  disseisin;  because  the 
plaintiff  may  lay  his  demise  when  his  title  accrued,  and  recover  the  profits 
from  the  time  of  the  demise.  The  entry  confessed  is  previous  to  making 
the  lease :  but  there  is  no  real  or  supposed  re-entry  after  the  ejectment 
complained  of.  If  it  was  considered  as  a  disseisin,  no  mesne  profits  could 
be  recovered  without  an  actual  re-entry. 

If  the  lessee  for  life,  or  years,  makes  a  feoffment,  the  lessor  may  still  dis- 
train for  the  rent,  or  charge  the  person  to  whom  it  is  paid  as  a  receiver,  or 
bring  an  ejectment,  and  choose  whether  he  will  be  considered  as  disseised. 
Metcalf  on  the  demise  of  Kynaston  v.  Parry  and  others ;  a  case  reserved  at 
Salop  assizes  25th  March,  1742,  for  the  opinion  of  the  court  of  Exchequer 
(who  gave  judgment  in  it  on  the  24th  of  November,  1743),  was  this. 
Tenant  in  tail  of  lands  leased  by  his  father,  to  a  second  son,  for  lives  (under 
a  power),  upon  his  father's  death  received  the  rent  from  the  occupier,  as 
owner,  and  as  if  no  such  lease  had  been  made  during  his  whole  life.  He 
suffered  a  common  recovery.  It  was  holden  "  that  this  was  only  a  dis- 
seisin of  the  freehold  at  election ;  and  that  therefore  he  could  not  make  a 
good  tenant  to  the  praecipe  :"  and  the  recovery  was  adjudged  bad. 

Except  the  special  case  of  fines  with  proclamations  (which  stands  entirely 
upon  distinct  grounds),  and  the  construction  of  the  stat.  of  4  H.  7,  c.  24, 
for  the  sake  of  the  bar,  I  cannot  think  of  a  case  where  the  true  owner, 
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whose  entry  is  not  taken  away,  may  not  elect  by  pursuing  a  possessory 
remedy)  to  be  deemed  as  not  having  been  disseised. 

The  consequences  of  actual  disseisin,  considered  as  such,  continue  law  to 
this  day.  The  disseisee  cannot  dispose  or  devise  :  the  descent  takes  away 
his  entry.  There  are  two  cases  cited  in  the  case  of  Blunden  v.  Baugh 
material  to  this  point.  Pousley  v.  Blackman,  B.  B.  Trin.  18  Jac.  Rot. 
1230.  Palmer  201,  which  is  more  fully  stated  in  the  manuscript  *report, 
than  in  («)  Croke.  The  case  (in  effect  and  operation)  was  this.  o^i-i 
Tenant  at  will  made  a  lease  for  years  :  the  original  lessor  devised.  L  '  -! 
Though  the  lease  by  tenant  at  will  at  the  election  of  the  original  lessor  was 
a  disseisin,  yet  they  adjudged  his  devise  good ;  because  he  had  not  elected 
to  admit  himself  disseised;  and,  by  making  a  will,  intimated  the  contrary. 

Another  case  (not  in  the  report  in  Cro.  Jac.  but  cited  in  the  manuscript) 
was  in  the  14  Eliz.,  Sir  Ambrose  Cone,  of  his  own  head,  entered  into  lands 
of  Sir  William  Hollis,  and  paid  Sir  William  afterwards  a  certain  rent,  claim- 
ing to  hold  as  tenant  at  will,  and  died.  His  heir  entered:  upon  whom  Sir 
William  entered.  It  was  adjudged  "  that  at  the  election  of  Sir  William, 
Sir  Ambrose  was  a  disseisor :  but  as  Sir  William  had  not  determined  his 
election  before  the  death  of  Sir  Ambrose,  and  entered  upon  his  heir,  it  was 
no  disseisin ;  and,  consequently,  the  descent  no  bar  to  his  entry." 

In  the  case  of  Pousley  v.  Blackman,  Palmer  205,  it  is  said,  <'  if  a  dis- 
seisee devise,  and  afterwards  enter,  the  devise  is  good  •/'  which  Dodderidffe 
denied,  and  said  there  must  be  a  new  publication ;  which  seems  right,  if 
there  ever  was  a  disseisin  :  for,  where  an  actual  entry  is  necessary,  it  will 
not  make  good  a  conveyance  made  before;  as  was  holden  in  B.  B,  &  Dom. 
Proc.  in  the  case  of  (5)  Berrington  v.  Parkhurst.  The  actual  entry  could 
not  support  the  lease  made  before.  Yet  in(c)  Salk.  237,  it  is  agreed,  "the 
devise  is  good,  because  he  was  seised  ab  initio,  so  as  he  might  bring  tres- 
pass :"  ^.  e.  he  never  was  disseised  at  all  by  his  election ;  and  he  mio-ht 
make  that  election  without  an  entry ;  he  might  bring  his  ejectment,  he 
might  bring  trespass,  without  a  re-entry.  If  it  was  not  for  this  doctrine  of 
election,  what  a  condition  would  men  be  in  ! 

In  the  case  of  Pousley  v.  Blackman  there  was  no  entry  :  and  after  much 
argument  it  was  at  last  resolved  unanimously  by  the  whole  court,  from  the 
inconveniences  which  would  be  introduced  if  a  lessee  by  a  secret  contract 
with  a  stranger  could  defeat  the  will  of  his  lessor,  "  that  the  devise  was 
good."  And  in  the  manuscript  report  where  it  is  cited,  one  point  said  to 
have  been  resolved  is,  ''  that  the  owner,  by  making  a  devise,  shewed  his 
election  not  to  be  disseised." 

I  will  now  consider  whether  James  Earle  can  be  deemed  a  good  tenant 
of  the  freehold  by  disseisin. 

*Disseisin  is  a  fact.  It  is  not  found  :  all  the  jury  say  is,  "  that  ^.to.-,-, 
soon  after  the  judgment  in  ejectment  Sir  Robert  entered  and  was  L  ~J 
in  possession."  This  must  be  taken  to  be  an  entry  in  consequence  of  the 
judgment;  it  was  so  considered  upon  settling  the  special  verdict:  otherwise 
the  defendants  have  no  case ;  for  it  is  not  found  that  Lady  Atkyns  was  ever 
ousted,  or  quitted  the  possession,  or  that  Sir  Robert  ever  was  seised. 

(r7)  V.  Cro.  Jac.  659,  S.  C.  (6)  May,  1738.  (c)  1  Salk.  2.37,     Bunter  zj.  Coke. 
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Taking  possession,  under  a  juJgment  in  ejectment,  never  could  be  a  dis- 
seisin of  the  freehold. 

Suppose  it  a  real  proceeding — the  termor  of  a  disseisee  might,  at  the  old 
law,  recover  against  the  disseisor :  he  might  recover  against  the  feoffee  of 
his  lessor ;  but  he  never  could  thereby  become  a  disseisor  of  the  freehold  : 
he  never  could  be  other  than  a  termor,  enjoying  in  the  nature  of  a  bailiff, 
by  virtue  of  a  real  covenant.  In  respect  of  the  freehold,  his  possession 
enured  always  by  right,  and  never  by  wrong.  If  the  lessor  had  infeoflfed, 
it  enured  to  the  alienee ;  if  the  lessor  was  disseised  and  might  enter,  it  en- 
ured to  the  disseisee  ;  if  his  entry  was  taken  away,  it  enured  to  the  heir  or 
feoffee  of  the  disseisor,  who  in  that  case  had  the  right  of  possession. 

Suppose  the  proceeding  (as  it  is)  a  fictitious  remedy :  then  in  truth  and 
substance  a  judgment  in  ejectment  is  a  recovery  of  the  possession  (not  of  the 
seisin  or  freehold,)  without  prejudice  to  the  right,  as  it  may  afterwards  ap- 
pear, even  between  the  parties.  He  who  enters  under  it  in  truth  and  sub- 
stance can  only  be  possessed  according  to  right,  ^j?'o?i^  lex  jyostulat. 

If  he  has  a  freehold,  he  is  in  as  a  freeholder.  If  he  has  a  chattel-inter- 
est, he  is  in  as  a  termor ;  and  in  respect  of  the  freehold,  his  possession 
enures  according  to  right.  If  he  has  no  title,  he  is  in  as  a  trespasser ;  and, 
without  any  re-entry  by  the  true  owner,  is  liable  to  account  for  the  profits. 

It  is  found,  that  the  ejectment  was  brought  by  Sir  Robert  Atkyns  to 
recover  the  possession  :  but  it  is  not  found  that  he  claimed  the  freehold. 

The  title  must  now  be  taken  as  in  this  special  verdict.  Therefore  it  ap- 
pears he  had  no  right  to  the  possession.  His  feoffee  could  be  in  no  other 
condition  than  himself:  he  had  a  possession  without  prejudice  to  the  right; 
r*qQ9n  ^^^  could  convey  no  other.  He  was  not  in  as  a  particular  tenant; 
L  -I  *there  was  no  privity  of  any  seisin  ; — he  had  only  a  naked  posses- 
sion.f 


f  Note  (by  the  present  Editor):  With  reference  to  this  part  of  the  judgment, 
the  reader  id  reque^^ted  to  peruse  the  celebrated  note  of  Mr.  Butler,  1  Inst.  330  b, 
where  the  learned  editor  controverts  Lord  Mansfield's  doctrine,  and  argues  that 
livery  of  seisin,  made  by  any  person  having  the  possession,  necessarily  transferred 
the  freehold ;  see  also  Uoe  d.  Blight  v.  Pett,  11  A.  &■  E.  842. 

With  regard  to  the  meaning  of  the  word  disseisin,  here  so  much  canvassed  by 
his  lordffliip,  it  certainly  has  been  used  by  the  courts  and  text  writers  in  senses  so 
various  as  to  create  a  good  deal  of  embarrassment.  It  is  used  sometimes  to  denote 
a  disseisin  at  election;  sometimes  the  acquisition  of  a  tortious  freehold ;  and  in 
the  latter  sense  it  seems  sometimes  to  be  applied  to  denote  any  acquisition  of  a 
tortious  freehold  ;  at  other  times  to  bear  the  confined  meaning  of  the  acquisition  of 
a  freehold  by  tort,  by  means  of  an  entry  on  and  ouster  of  tlie  former  freeholder  : 
thus  in  Heading  v.  Koyston,  Sal.  423,  it  is  laid  down  that  "  the  statute  of  limita- 
tions never  runs  against  a  man  but  where  he  is  actually  ousted  or  disseised ;"  a 
proposition  obviously  untrue,  if  we  were  to  understand  disseised  in  the  confined 
sense  :  since  it  is  manifest  that  the  statute  ran  in  every  case  where  a  tortious  free- 
hold was  acquired  by  abatement  or  intrusion.  On  the  other  hand,  the  word  dis- 
seisin is  frequently  used  in  the  confined  sense;  for  instance,  in  Sir  William  Black- 
stone's  Commentaries,  where,  in  conformity  to  Co.  Litt.  277  a,  it  is  explained  to 
be  "  an  attack  on  him  who  has  the  real  freehold  and  turning  him  out  of  it ;"  and 
Sir  William  expressly  distinguishes  it  from  abatement  and  intrusion,  saying, 
"  Those  were  an  ouster  from  a  freehold  in  law,  this  is  an  ouster  from  a  freehold 
in  deed,^''  Ace.  1  Inst.  277  a.     Numerous  other  examples  might  be  given  in  which 
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But  the  case  is  still  stronger.  The  true  owner  cannot  even  elect  to  make 
a  person  in  possession  under  a  judgment  in  ejectment  a  disseisor.  He  could 
not  bring  an  assize  of  novel  disseisin ;  the  entry  is  not  injuste  et  sine  judicio, 
but  under  authority  of  a  court  of  justice  and  lawful;  therefore  not  liable  to 
punishment  by  fine  (as  every  disseisin  was.) 

The  true  owner  may  enter  upon  a  disseisor  :  but  after  a  judgment  in 
ejectment  an  actual  entry  would  not  be  permitted.  If  there  had  been  an 
election  in  this  case,  the  *true  owner  elected  "  not  to  be  disseised,"  *qQj.n 
and  recovered  by  ejectment :  which,  if  there  had  been  a  disseisin,  L  J 
would  have  purged  it. 

But  there  is  still  behind  (though  it  happens  not  to  be  necessary)  a  larger 
ground  upon  which  to  determine  this  question,  and  more  satisfactory,  because 
more  intelligible;  from  the  nature  of  a  common  recovery  now,  and  a  feoff- 
ment to  make  a  tenant  to  the  priBcipe  with  that  view  only. 

The  sense  of  wise  men,  and  the  general  bent  of  the  people  in  this  coun- 
try, has  ever  been  against  making  land  perpetually  unalienable.  The 
utility  of  the  end  was  thought  to  justify  any  means  to  attain  it. 

Nothing  could  be  more  agreeable  to  the  law  of  tenures  than  a  male  fee 
unalienable.  But  this  bent  <'  to  set  property  free"  allowed  the  donee,  after 
a  son  was  born,  to  destroy  the  limitation,  and  break  the  condition  of  his 
investiture. 


the  word  disseisin  is  used  in  the  general  sense,  and  as  many  in  which  it  is  used 
in  the  confined  sense. 

This  species  of  confusion  seems  to  have  proceeded  fiom  the  etymology  of  dis- 
seisin, which  being-  compounded  of  the  privative  particle  de  and  the  word  seisin, 
signifies  nothing  more  than  to  put  out  of  the  seisin,  whether  in  law  or  in  deed, 
whetiier  with  force  or  without  force.  And  such  being  the  etymology  of  the  word, 
law  writers  appear  very  early  to  have  made  use  of  it  as  a  nomen  generate  com- 
prehending every  particular  mode  of  interference  with  the  seisin;  thus  in  1  Roll. 
6.'i9,  1.  15,  it  is  stated  that  "if  a  man  disturbs  the  entry  of  him  who  has  a  right 
unto  land,  it  will  be  a  disseisiji."  Yet  this  will  include  the  cases  of  abatement 
and  intrusion.  Thus,  too,  any  one  reading  the  chapter  of  the  1st  Institute  upon 
releases,  will  find  many  things  predicated  there  of  disseisor  and  disseisee,  which 
must  be  meant  to  apply  to  every  person  wrongfully  acquiring  or  put  out  of  a  free- 
hold. And,  indeed,  Lyttleton  himself  seems  to  have  been  conscious  of  this;  for 
when  he  undertakes  to  define  disseisin  at  sect.  279,  he  says,  ''  Nota,  que  disseisin 
est  proper nient  Von  %(n  homme  entra  en  ascuns  terres  ou  tenements  I'ou  son  entry 
n' est  pas  congeable  et  ousta  celuy  que  ad  franktenement."  It  is  clear  from  his 
use  of  the  word  proj}erment  that  he  was  conscious  of  some  other  sense  in  which 
the  word  was  used,  though  perhaps  not  ''prpperly''  so.  And  indeed  this  seerns  to 
have  been  so  almost  ex  necessitate;  for  I  am  not  aware  that  such  a  word,  for 
instance,  as  abatec  ever  existed  by  which  the  character  of  the  heir  or  remainder- 
man abated  or  intruded  on  could  have  been  denoted.  Now  the  above  considera- 
tion reconciles  very  many  of  the  apparent  discrepancies  in  the  books  regarding  the 
necessity  of  a  disseisin  in  order  that  the  time  of  limitation  might  begin  to  run  ;  fur 
takmg  the  word  in  its  general  sense  it  would  be  true,  as  laid  down  in  Reading  v. 
Royston,  that  the  statute  never  ran  against  a  man  but  when  he  was  actually  oust- 
ed or  disseised :  and  taking  it  in  its  confined  sense,  it  would  be  also  true,  as  staled 
byLord  EUenborough  in  Doe  v.  Perkins,  that  in  order  to  constitute  a  title  by  dis- 
seisin there  must  be  a  wrongful  entry,  but  that  a  wrongful  continuance  in  posses- 
sion is  no  disseisin.  Whereas,  in  1  Roll.  659,  it  is  laiTl  down,  that  "if  guardian 
continue  possession  after  the  full  age  of  his  ward,  he  will  be  a  disseisor."  A  pas- 
sage which  is  the  more  remarkable,  because  Lord  Coke  at  1  Inst.  57  b,  calls  the 
same  person  an  abator. 
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No  sooner  had  the  statute  de  Donis  repeated  what  the  law  of  tenures 
said  before,  ''that  the  tenor  of  the  grant  shouhl  be  observed/'  than  the 
same  bent  permitted  tenant  in  tail  of  the  freehold  and  inheritance  to  make 
an  alienation,  voidable  only  under  the  name  of  a  discontinuance.  But  this 
was  a  small  relief. 

At  last,  the  people  having  groaned  for  200  years  under  the  inconveni- 
ences of  so  much  property  being  unalienable ;  and  the  great  men,  to  raise 
the  pride  of  their  families,  and  (in  those  turbulent  times)  to  preserve  their 
estates  from  forfeitures,  preventing  any  alteration  by  the  legislature; — the 
the  same  bent  threw  out  a  (a)  fiction  in  Taltarum's  case;  by  which  tenant 
in  tail  of  the  freehold  and  inheritance,  or  with  consent  of  the  freeholder, 
might  alien  absolutely. 

Public  utility  adopted  and  gave  a  sanction  to  the  doctrine,  for  the  real 
political  reason  "to  break  entails:"  but  the  ostensible  reason,  from  the 
''fictitious  recompense,"  hampered  succeeding  times,  how  to  distinguish 
cases  which  were  within  the  false  reason  given,  but  not  within  the  real 
policy  of  the  invention.  Till  at  last  the  legislature  applauded  common 
recoveries,  and  lent  their  aid  by  the  acts  of  11  Hen.  7,  c.  20;  33  Hen. 
8,  c.  31 ;  34  and  35  Hen.  8,  c.  20 ;  14  Eliz.  c.  8 ;  and  lately  14  Geo.  2,  c. 
20  (which  is  a  retrospective  and  declaratory  law,  and  seems  to  have  restoi-ed 
^ooK-i  the  original  tenant  to  the  praecipe.)  Before  the  statute  of  Quia  Em- 
L  -^  ptores  Terrarum,  *subinfeudations,  whereupon  rents  and  services 
were  reserved,  did  not  prevent  the  praecipe's  lying  against  the  freeholder  of 
the  seignory.  When  common  leases  to  farmers,  for  one  or  more  life  or  lives, 
reserving  rent,  came  in  use,  they,  for  that  purpose,  resembled  subinfeuda- 
tions, and  ought  not  to  prevent  the  pra3cipe  being  brought  against  the  owner 
of  the  freehold  under  which  such  leases  were  granted. 

As  the  legislature  has  for  ages  avowed  the  proposition,  we  may  now  say, 
"that  common  recoveries  are  a  mere  form  of  conveyance."  All  necessary 
circumstances  of  form  and  ceremony  are  taken  from  its  fictitious  original. 

The  policy  of  this  species  of  alienation  meant  to  take  a  middle  way  as  to 
entails,  between  perpetuities  and  absolute  property. 

Alienations  were  allowed,  yet  in  such  a  shape  as  necessarily  required 
deliberation  and  delay  :  and  they  were  only  allowed  to  be  made  by  tenant 
in  tail  in  possession,  or  by  tenant  in  tail  in  remainder,  with  consent  of  the 
owner  of  the  first  estate  for  life.  The  eldest  son  was  restrained  in  the  life- 
time of  his  father,  or  mother,  or  any  other  ancestor  or  relation,  seised  for 
life  vinder  a  family  settlement. 

The  act  of  14  G.  2  proceeds  upon  the  parties  to  a  recovery  having  power 
to  suffer  it.  Sir  Robert  Atkyns  the  son  had  no  right  to  suifer  a  common 
recovery  without  the  concurrence  of  the  jointress.  Any  contrivance  to  do 
it  without  her  joining  is  artifice  and  evasion. 

If  tenant  in  tail  in  possession  is  disseised,  though  the  praecipe  be  brought 
against  the  disseisor,  yet,  if  he  is  vouched,  the  recovery  shall  bar ;  because 
ho  had  power  to  bar. 

In  Lincoln  College  case,  3  Co.  59,  the  judges  support  the  collateral  war- 
ranty of  Sibil ;   because  she  and  Edward  had  power  to  bar. 

(<i)  Pigot  of  Common  Recoveries,  p.  7,  8,  9,  10. 
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In  Jenning's  case,  10  Co.  44,  the  recovery  is  supported,  because  tlic  par- 
ties bad  power. 

By  parity  of  reason,  this  recovery  ought  not  to  be  supported,  because  the 
parties  had  no  power :  if  it  was,  the  law  must  be  overturned. 

Every  remainder-man  in  tail  might  easily  get  a  naked  jjossession,  and 
make  a  secret  feoffment. 

The  plan  of  marriage  and  other  family  settlements,  is  "  to  limit  a  remain- 
der to  the  first,  and  every  other  son  in  *tail."  The  negative  which  p^oop-i 
the  father  now  has  upon  the  eldest  son's  suffering  a  common  reco-  L  -' 
very,  is  the  very  means  and  consideration  of  getting  the  estate  resettled  upon 
the  marriage  of  the  eldest  son.  By  this  method,  the  moment  he  attains  the 
age  of  twenty-one  years,  he  may  set  his  father  at  defiance,  suffer  a  common 
recovery,  and  bar  all  the  rest  of  the  family.  This  consequence  alone,  in 
a  case  unprecedented,  is  a  sufficient  objection. 

When  a  termor,  after  the  4  II.  7,  made  a  feoffment,  and  levied  a  fine  with 
proclamations,  and  insisted  upon  five  years'  non-claim,  the  judges,  with 
strong  sense,  said,  though  a  feoffment  by  tenant  for  life,  or  years,  or  at  will, 
is  a  disseisin ;  it  shall  not  operate  as  a  disseisin  to  enable  the  termor  him- 
self to  bar  the  inheritance  by  a  fine  with  proclamations  according  to  the  4 
H.  7,  c.  20  ;  for,  say  they,  "  it  was  never  the  intent  of  the  makers  of  the 
act  that  those  who  could  not  levy  a  fine,  should,  by  making  an  estate  by 
wrong  and  fraud,  be  enabled  to  bar  those  who  had  right.  For  if  they  them- 
selves, without  such  fraudulent  estate,  could  not  levy  a  fine  to  bar  them  who 
had  the  freehold  and  inheritance,  certainly  the  makers  of  the  4  H.  7,  c.  20, 
did  not  intend  that  by  making  of  an  estate  by  fraud  and  practice,  they 
should  have  power  to  bar  them  :  and  such  fraudulent  estate  is  as  no  estate 
in  the  judgment  of  the  law."  So  say  I,  in  the  present  case.  It  was  never 
the  intent  that  those  who  could  not  suffer  a  recovery,  should,  by  making  an 
estate  by  wrong  and  fraud,  be  enabled  to  bar  those  in  remainder  or  rever- 
sion who  had  right.  For  if  they  themselves,  without  such  fraudulent  estate, 
could  not  suffer  a  recovery  to  bar  those  in  remainder  in  reversion,  certainly 
the  framers  of  this  qualified  species  of  alienation  did  not  intend  that  by  mak- 
ing an  estate  by  fraud  and  practice  they  should  have  power  to  bar  them  : 
and  such  fraudulent  estate  is  as  no  estate  in  the  judgment  of  the  law. 

The  judges  then  put  many  cases,  where  a  recovery  in  dower,  or  other  real 
action;  a  remitter  to  a  feme  covert,  or  an  infant;  a  warranty;  a  sale  in 
market-overt ;  the  king's  letters  patent ;  a  presentation  ;  an  administration ; 
— in  short,  all  acts  temporal  and  ecclesiastical,  shall  be  avoided  by  covin  : 
and  from  thence  argue  that  a  fine  which  the  parties  had  no  power  to  levy 
directly,  shall  not  be  supported  indirectly  by  covin.  So  argue  I,  in  the 
present  case  :  a  *common  recovery  which  the  parties  had  no  power  to  ^007-1 
suffer  directly,  shall  not  be  made  good  by  wrong  and  fraud.  L         J 

In  the  spirit  of  the  makers  of  the  14  Gr.  2,  I  say  the  parties  to  this  reco- 
very had  not  power  to  suffer  it :  therefore  it  is  substantially  bad. 

This  is  not  the  case  of  a  feoffment  to  a  third  person  for  his  own  benefit  : 
it  is,  in  effect,  to  the  use  of  Sir  Robert,  the  wrong-doer,  himself.  The  law 
considers  a  feoffee  to  the  intent  to  be  tenant  to  the  prsecipe  as  a  mere  in- 
strument for  one  purpose  of  form  only.  His  wife  shall  not  be  endowed ; 
his  statutes  or  judgments  shall  not  affect  the  land;  if  he  had  a  term  for 
years  it  shall  not  merge.     Let  me  appeal  then  to  the  oldest  authorities,  in 
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tliosc  times  whon  the  solemnity  and  notoriety  of  feoffments  and  the  feudal 
rencration  in  which  they  were  held,  gave  them  all  that  wonderful  efficacy 
we  read  of:  could  a  man,  by  his  own  injurious  feoffment,  have  acquired  an 
advantage  to  himself?  Littleton  shall  answer  :  he  tells  us  what  was  estab- 
lished long  before  he  wrote.  Lit.  §  395.  "  If  a  disseisor  infeoff  his  father 
in  fee,  and  the  father  die  seised  of  such  estate,  by  which  the  lands  descend 
to  the  disseisor  as  son  and  heir,  &c. ;  in  this  case,  the  disseisee  may  well 
enter  upon  the  disseisor,  notwithstanding  the  descent :  for  that  as  to  the 
disseisin,  the  disseisor  shall  be  adjudged  in  but  as  a  disseisor,  notwithstand- 
ing the  descent ;  quia  2^(fi'ticeps  criminis." 

After  the  statute  de  Donis,  tenant  in  tail  in  remainder,  with  the  concur- 
rence of  the  freeholder,  might  make  a  voidable  alienation  by  discontinuance; 
but  he  could  not  acquire  to  himself  that  privilege  by  an  injurious  entry  and 
feoffment.  "He  in  remainder  in  tail  disseises  tenant  for  life,  and  makes  a 
feoffment,  and  dies  without  issue,  and  the  tenant  for  life  dies;  he  in  rever- 
sion may  enter  :  it  is  no  discontinuance."  Co.  Lit.  347  a,  b.  It  is  no  dis- 
seisin of  the  reversion.  <'If  remainder-man  for  life  disseise  the  immediate 
tenant  for  life,  after  the  death  of  the  immediate  tenant  he  is  in  as  tenant  for 
life,"  Neither  should  a  reversioner,  by  an  injurious  entry  upon  the  tenant 
for  life,  be,  in  respect  of  strangers,  allowed  to  transmit  to  his  heir  the  privi- 
lege of  descent.  If  the  reversioner  disseises  tenant  for  life,  and  dies  seised, 
the  descent  shall  not  take  away  the  entry  of  a  stranger.      Hob.  323. 

.  oDQ-i  From  the  whole  we  may  conclude — if,  before  the  introduction  *of 
L  -I  common  recoveries  as  a  conveyance,  this  question  had  been  agitated 
in  an  adversary  real  action,  upon  a  plea  "  that  Earle  was  not  tenant  of  the 
freehold,"  it  would  have  been  adjudged,  from  the  law  and  artificial  learning 
of  tenures,  "  that  he  could  not  be  so  considered."  If  the  question  had  been, 
<' whether  tenant  in  tail  in  remainder  should,  by  such  injurious  entry  and 
feoffment,  acquire  a  benefit  to  himself  to  the  prejudice  of  his  reversioner,  it 
would  have  been  adjudged,  from  eternal  principles  of  justice,  'that  an  act 
founded  in  wrong  should  not,  by  virtue  of  the  crime  itself,  become  legal  for 
the  author's  advantage.'  " 

As  it  is  now  agitated,  when  common  recoveries  are  established,  as  a  spe- 
cies of  alienation,  the  only  question  is,  '-'whether  the  rule  of  law  which 
requires  the  concurrence  of  the  owner  of  the  first  estate  for  life  shall  be 
overturned."  'Tis  better  to  subvert  the  rule  directly,  than  suffer  it  to  be 
done  by  a  secret  injurious  entry  and  feoffment;  which  cannot  be  prevented, 
and  which  the  owner  may  never  hear  of. 

There  is  no  injury  or  wrong  for  which  the  law  does  not  provide  a  remedy. 
But  if  this  stratagem  should  prevail,  redress  must  follow  too  late;  unless 
the  entry  of  the  tenant  for  life  shall  avoid  the  recovery.  If  it  would,  there 
is  an  end  of  the  present  question  :  for  the  jointress  entered,  and  was  entitled 
to  the  profits  from  Sir  Robert  Atkyns  as  a  trespasser  ab  initio. 

In  every  light,  and  upon  every  ground  of  law,  this  recovery  is  bad. 

As  there  is  no  bar  to  the  right  of  the  lessor  of  the  plaintiff — 

The  second  general  question  is,  ''  whether  the  lessor  of  the  plaintiff  is,  by 
the  statute  of  limitations,  barred  from  recovering  in  this  ejectment?" 

This  point  was  certainly  not  insisted  upon  at  the  trial,  and  therefore  the 
special  verdict  is  not  adapted  to  it.  The  abstruse  learning,  upon  which  the 
validity  of  the  common  recovery  depended,  might  engross  the  whole  attention 
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at  the  trial:  and  the  special  verdict  having  no  facts  (wbicli  tisily  might 
have  been  found)  particularly  applicable  to  an  objection  from  tht  statute  of 
limitations,  might  occasion  the  question  not  having  been  made  at  the  bar 
till  the  last  argument.  The  point,  however,  is  certainly  open  upon  this 
special  verdict. 

*An  ejectment  is  a  possessory  remedy,  and  only  competent  where  rjifoon-i 
the  lessor  of  the  plaintiff  may  enter;  therefore  it  is  always  neces-  L  -* 
sary  for  the  plaintiff  to  shew  that  his  lessor  had  a  right  to  enter;  by  proving 
a  possession  within  twenty  years,  or  accounting  for  the  want  of  it,  under 
some  of  the  exceptions  allowed  by  the  statute.  Twenty  years'  ^z'' verse  pos- 
session is  a  positive  title  to  the  defendant :  it  is  not  a  bar  to  thi;  ..ction  or  a 
remedy  of  the  plaintiff  only,  but  takes  away  his  right  of  posses^Jo'i. 

Every  plaintiff  in  ejectment  must  show  a  right  of  possession  ao  well  as  of 
property ;  and  therefore  the  defendant  needs  not  plead  the  statute,  as  in  the 
case  of  actions. 

The  question  then  is,  whether  it  appears  upon  this  special  verdict,  <'  that 
the  lessor  of  the  plaintiff  might  eater  when  he  brought  this  ejectment." 

On  the  9th  of  November,  1711,  Sir  Kobert  Atkyns  died  without  issue 
male. 

On  the  9th  of  October,  1712,  Lady  Atkyns,  the  jointress,  died.  Then 
accrued  the  title  of  entry  of  the  lessor  of  the  plaintiff.  His  only  excuse  for 
not  entering  is,  <'that  he  was  prevented  by  the  said  lease  of  the  31st  of 
May,  1G98,  to  the  three  Dacres."  That  upon  the  death  of  Thomas  Ducres 
the  surviving  lessee,  on  the  23d  of  July,  1752,  a  new  title  of  entry  accrued; 
upon  which  he  entered  on  the  15th  of  December,  1752,  and  brought  this 
ejectment. 

Three  answers  are  given ;  any  one  of  which,  if  well  founded,  is  suffi- 
cient. 

1st.  That  the  said  lease  was  absolutely  void,  and  of  no  effect. 

2d.  If  good,  it  determined  by  the  estate  tail  being  spent,  by  the  express 
tenor  of  the  demise. 

3d.  If  subsisting,  yet,  upon  the  extinction  of  the  estate  tail,  it  was  a  trust 
to  attend  the  inheritance  in  the  lessor  of  the  plaintiff,  and  made  part  of  his 
title  deeds:  therefore  could  not  stop  the  statute's  running  to  protect  the 
adverse  possession,  nor  give  him  any  new  right  of  entry. 

First.      That  the  lease  was  void. 

Sir  Robert  Atkyns  the  father  being  only  tenant  for  life,  could,  by  virtue 
of  his  ownership,  make  no  estate  to  continue  after  his  death.  This  lease, 
therefore,  after  his  death,  can  only  be  supported  by  his  power,  if  it  was 
made  pursuant  to  it. 

*"  Whether  it  was  made  pursuant  to  his  power/'  is  the  ques-  r^cnm 
tion.  L  '^"^^J 

The  limitation  and  modifying  of  estates,  by  virtue  of  powers,  came  from 
equity  into  the  common  law  with  the  statute  of  uses.  The  intent  of  parties 
who  gave  the  power  ought  to  govern  every  construction.  He  to  whom  it  is 
given  has  a  right  to  enjoy  the  full  exercise  of  it :  they  over  whose  estate  it 
is  given,  have  a  right  to  say  ''it  shall  not  be  expeeded."  The  conditions 
shall  not  be  evaded;  it  shall  be  strictly  pursued  in  form  and  substance  :  and 
all  acts  done  under  a  special  authority,  not  agreeable  thereto,  nor  warranted 
thereby,  must  be  void. 
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Of  all  kinds  of  powers,  the  most  frequent  is  that  "  to  make  leases."  For 
the  encouragement  of  farmers  to  occupy,  stock,  and  improve  the  land,  it  is 
necessary  they  should  have  some  permanent  interest.  Unless  the  owner  of 
the  estate  for  life  was  enabled  to  make  a  permanent  lease,  he  could  not  enjoy 
to  the  best  advantage  during  his  own  time ;  and  they  who  come  after  must 
suflfer  by  the  land  being  untenanted,  out  of  repair,  and  in  a  bad  condition.  The 
plan  of  this  power  is  for  the  mutual  advantage  of  possessor  and  successor. 
The  execution  thereof  is  checked  with  many  conditions  to  guard  the  successor, 
that  the  annual  revenue  shall  not  be  diminished;  nor  those  in  succession  or 
remainder  at  all  prejudiced  in  point  of  remedy  or  other  circumstance  of  full 
and  ample  enjoyment. 

There  are  two  methods  of  leasing  in  common  use  in  this  kingdom, — at 
the  best  rent,  and  upon  fines :  which,  as  the  lives  or  leases  drop,  are  consi- 
dered among  the  annual  profits.  This  power  is  always  adapted  to  both.  It 
is  inserted  in  almost  every  strict  settlement  of  every  kind.  It  is  inserted 
in  the  greater  deed  of  the  12th  of  June,  1669,  and  given  indiscriminately  to 
Sir  Robert  the  father.  Sir  Robert  the  son,  and  Levis  his  wife. 

The  nature  and  view  of  a  power  so  usually  given  is  well  understood;  and 
courts  of  justice  have  always  looked  with  a  jealous  eye  to  see  that  the  con- 
ditions in  favour  of  the  next  taker  be  pursued;  not  literally  only,  but  sub- 
stantially. It  is  not  sufficient  that  the  ancient  rent  be  reserved ;  it  must  be 
reserved  with  all  the  beneficial  circumstances.  If  payable  before  at  four,  it 
cannot  be  reserved  at  two  payments.  Lord  Mountjoy's  ease,  5  Co.  3  b. 
r*QQn  ^^®  whole  rent  must  be  *payable  annually  during  the  whole  terra. 
L  -"In  that  case,  it  was  holden  that  less  could  not  be  reserved  even  to 
the  lessor  himself  during  his  own  life. 

One  of  the  reasons  in  Elmer's  case,  5  Co.  2,  shows  the  rent  must  be  pay- 
able annually  during  the  term. 

In  the  case  of  Lady  Charlotte  Orby  &  al.  v.  Lady  Mohun,  2  Vernon,  531, 
542,  Lord  Cowper,  Holt,  and  Trevor,  all  three  held  clearly,  that  a  lease 
'<  reserving  the  best  rent,"  though  good  against  an  owner  of  the  inheritance, 
was  void  under  a  power;  and  Cowper  and  Trevor  held,  that  reserving  ''the 
ancient  rent,"  where  lands  had  been  usually  demised,  though  good  and  cer- 
tain enough  by  reference  against  an  owner  of  the  inheritance,  was  void 
under  a  power;  because  it  put  the  remainder-man  under  difficulties  in 
avowing. 

<'  The  intent  was,"  say  they,  ''that  the  tenant  for  life  in  possession  might 
lease  :  so  it  was,  on  the  other  hand,  that  the  revenue  should  not  be  dimi- 
nished, but  the  ancient  rent  at  least  reserved;  and  in  such  beneficial 
manner  as  might  with  certainty  and  without  any  difficulty  be  recovered." 

"The  question  here  is  not,"  say  they,  "  whether  the  lease  is  void  for  un- 
certainty, as  between  the  lessor  and  lessee,  but  whether  all  requisites  are 
observed,  and  such  beneficial  clauses  and  reservations  as  ought  to  have  been, 
for  the  benefit  of  a  third  person,  the  remainder-man." 

In  the  case  of  the  Earl  of  Cardigan  v.  Montague,  6th  June,  1755,  a 
decretal  order  on  the  master's  report;  the  Duke  of  Montague,  tenant  for 
life,  without  impeachment  of  waste,  had  power  to  lease,  reserving  ancient  rents 
where  usually  demised,  and  best  rent  where  not  usually  demised  :  he  made 
twenty-four  leases.  The  master's  report,  as  to  many  of  the  leases,  which  he 
reported  bad,  was  submitted  to ;  as  where  ancient  covenants  "  to  grind  at 
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mills,  or  to  pay  land-tax,"  were  not  in  the  new  lease, — where  some  part  not 
within  the  power  is  included  in  the  lease,  where  many  manors  were  included 
in  the  lease,  reserving  a  sum  certain  as  the  best  rent,  which  laid  the  remain- 
der-man under  difficulties  to  find  out  whether  it  was  the  best  rent  or  not. 
As  to  five  of  thera,  which  the  master  reported  to  be  good,  exceptions  were 
taken.  Their  validity  tm*ned  upon  this  case.  The  words  in  the  power  were, 
''  reserving  ancient,  usual,  and  accustomed  rents,  hcriots,  boons,  and  ser- 
vices." In  the  former  leases  the  tenants  covenanted  "  to  keep  in  nsjEonoi 
repair :"  *ihat  covenant  was  omitted  in  this.  The  Lord  Chancellor  L  *'-' 
was  of  opinion  that  that  covenant  was  a  boon,  and  beneficial  to  the  remain- 
der-man ;  and  held  these  leases  void  for  want  of  it.  He  took  some  days  to 
consider;  and  he  declared  he  was  clear  upon  the  argument,  but  took  time 
because  there  was  no  case  in  point.  The  more  he  thought  of  it,  the  more 
he  was  convinced.  The  principle  he  rested  upon  was,  that  the  estate  must 
come  to  the  remainderman  in  as  beneficial  a  manner  as  ancient  owners 
held  it. 

I  have  gone  so  far  at  large  into  the  general  doctrine,  not  from  any  diffi- 
culty, but  because  the  point  is  of  so  much  consequence  to  the  lessor  of  the 
plaintifi".  For  this  writing  of  the  31st  of  May,  1698,  has  not  colour  enough 
to  make  a  question. 

1st.  It  is  no  lease  at  all.  The  very  definition  of  a  lease  is  a  contract 
between  landlord  and  tenant,  by  which  both  are  bound  in  mutual  stipula- 
tions. 

A  sale  and  lease  are  defined  to  be  the  same  species  of  contract.  A  sale 
cannot  be,  unless  somebody  agrees  to  pay  the  price ;  nor  can  there  be  a 
lease,  unless  somebody  agrees  to  hire  and  to  pay  the  rent.  This  writing 
purports  to  be  such  a  contract.  It  is  an  indenture,  which  implies  recipro- 
cal instruments,  tallying  one  with  the  other.  It  professes  being  made  by 
Sir  Robert  Atkyns  on  the  one  part,  and  the  three  Dacres  on  the  other  part. 
But  it  is  not :  the  Dacres  are  not  bound  :  they  never  executed  this  or  any 
counterpart.  It  does  not  appear  they  knew  or  consented  to  the  making 
of  it. 

Livery  of  seisin  was  immaterial.  A  lease  by  virtue  of  a  power,  takes 
effect  out  of  the  settlement  that  gives  the  power.  But  John  Dacres,  who 
gave  the  letter  of  attorney  to  take  livery,  died  in  1705.  Robert  died  in 
1706.  Sir  Robert  Atkyns  the  father  lived  till  1709.  Suppose,  at  his 
death,  360?.  a  year  a  beneficial  rent :  those  in  remainder  could  not  demand 
it.  Thomas  Dacres  had  not  executed  the  lease ;  he  had  not  accepted  it ; 
he  never  had  entered  under  it;  no  distress  could  be  taken  from  him;  no 
action  could  be  brought  against  him. 

One  man  cannot  oblige  another  to  be  his  tenant  at  a  high  rent  without 
his  consent.  This  is  so  plain,  that  on  the  part  of  the  plaintiff  they  have 
argued  that  Thomas  Dacres  was  bound  by  acceptance  three  ways  : — 

1st.  Because  livery  of  seisin  was  taken  in  the  name  of  John,  Robert,  and 
Thomas. 

*  Answer :  Thomas  gave  no  authority  so  to  do  :  it  does  not  appear  r*qqq-i 
that  he  knew  of  it.  But  the  mere  taking  livery  of  seisin,  if  he  L  -* 
never  entered  or  occupied,  would  not  be  sufficient  to  charge  him  with  the 
rent  reserved. 
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2tl.  Tn  the  ejectment  brought  in  Hilary  Term  1711,  a  demise  was  laid 
from  Tiioin-.is  Daeres,  as  well  as  the  jointress,  and  the  plaintiff  had  judgment 
to  recovrr  •■'■  i^cparales  terminos." 

Answer:  The  two  titles  are  inconsistent ;  so  there  could  not  be  really  a 
recovery  upon  both.  But  the  judgment  pursued  the  declaration,  and  was 
mere  form.  It  does  not  appear  that  Thomas  Daeres  knew  his  name  was 
made  us^  of;  and  he  never  entered  or  took  possession. 

3d.  That  acceptance  shall  be  presumed.  And  it  is  compared  to  grants; 
and  Thompson  v.  Leach  is  cited.     [V.  3,  Lev.  284.1 

Answer :  The  ground  of  Thompson  v.  Leach,  and  of  all  the  cases  there 
put,  is,  "  that  a  gift  imports  a  benefit;  and  consent  to  receive  a  bounty  may 
fairly  be  presumed  till  the  contrary  appear."  But  the  offer  of  lands  to  a 
substantial  man  at  a  rack-rent  does  not  import  such  benefit,  as  nobody  in  his 
senses  could  refuse.  And  here  there  is  no  room  to  presume,  for  the  con- 
trary appears.  Thomas  Daeres  dissented  during  his  whole  life,  and  never 
took  possession.  The  contrary  appears,  too,  from  the  writing  itself  It 
never  was  the  intent  that  the  Daeres  should  take  possession  or  pay  rent.  It 
was  to  be  a  conveyance  only  of  the  ideal  freehold,  which  might  nonsuit  the 
remainder-man  in  case  he  brought  an  ejectment  against  third  persons;  or 
prevent  his  suffering  a  recovery;  but  never  could  be  any  security  to  him  for 
his  ront. 

It  is  immaterial  whether  an  owner  of  the  inheritance  could  convey  an 
ideal  freehold,  to  delay  the  tenant  in  tail,  claiming  under  his  grant,  from 
suffering  a  recovery. 

The  question  here  is,  whether  it  be  that  usual  husbandry  lease,  reserving 
a  rack-rent,  which  is  intended  by  every  power  of  leasing. 

It  is  very  clear  that  none  of  the  lessees  were  bound  by  this  writing ; 
more  especially  that  Thomas  Daeres  was  not.  But  I  go  further  :  Sir  Robert 
Atkyns,  the  nominal  lessor,  was  not  bound  by  it.  The  deed  was  never  out 
r*^Qll  ^^  ^^^  °^'^  possession.  The  declared  intent  proves  it  a  trust  for  Sir 
L  -•  *Ilobert  himself.  His  will,  under  which  the  lessor  of  the  plaintiff 
claims,  avers  it  to  be  a  trust,  and  devises  it  as  such. 

It  is  no  objection  to  lease  under  a  power,  'Uhat  it  is  in  trust  for  him  who 
executes  the  power:  provided  the  legal  tenant  be  bound  during  the  term  in 
all  requisite  covenants  and  conditions."  But  here,  at  the  death  of  Sir 
Robert  the  father,  those  in  remainder  had  no  tenant  to  resort  to;  and  the 
nominal  tenant  never  did  in  ftict  enter,  nor  could  either  in  law  or  equity  ever 
have  been  compelled  to  enter,  or  pay  one  farthing  rent.  So  that  this  writing, 
calling  itself  an  indenture,  and  purporting  to  be  a  contract,  is  waste  paper 
only,  by  which  nobody  ever  was  bound. 

But  suppose  it  had  been  executed-  by  the  three  Daeres,  it  could  not  be 
supported  as  a  lease  within  the  meaning  of  the  power;  upon  a  variety  of 
plain  objections,  in  respect  of  the  premises,  the  rent,  and  the  remedy. 

1st.  As  to  the  premises  demised  : — It  comprises  too  much  and  lays  the 
remainder-man  under  difficulties  to  know  whether  the  best  rent  is  reserved. 
It  extends  to  things  out  of  which  no  rent  can  be  reserved — as  tithes,  rents 
of  assize,  rents  of  customary  tenants,  commons,  feedings,  and  lands  in  the 
several  tenures  of  particular  persons. 

The  condition  of  the  power  is,  that  there  should  be  no  term  exceeding 
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three  lives  in  being  at  the  same  time  :  yet  the  demise  extends  to  all  and 
every  the  rents  reserved  upon  any  leases  or  grants. 

2dly.  As  to  the  rent  reserved : — The  power  requires  "  the  best  rent  that 
can  be  reasonably  got,  to  be  reserved  payable  during  the  term." 

There  is  no  covenant  for  payment.  Under  a  mere  reservation  it  could 
not  be  payable  until  entry ;  and  therefore,  in  fact,  might  never  be  payable 
durino-  the  term.     It  is  not  found  "  to  be  the  best  rent." 

o 

Srdly.  As  to  the  remedy  : — There  being  no  covenant  to  pay  the  rent,  the 
lease  might  be  assigned  to  a  succession  of  beggars.  There  being  no  clause 
of  re-entry,  the  ground  might  lie  unoccupied  without  any  or  not  sufficient 
distress  upon  it :  so  that  the  remainder-man  could  neither  have  his  rent  nor 
his  land.  There  is  no  counterpart;  an  unusual  omission,  and  very  preju- 
dicial. 

Therefore  the  lease  could  not  have  been  supported,  if  it  had  been  executed 
by  the  three  Dacres,  which  is  not  the  case. 

*Every  fraudulent,  unfair,  prejudicial  execution  of  such  a  power,  p,^:qnr-i 
in  respect  of  those  in  remainder,  is  void  at  law.  L         -' 

If  the  lease  be  a  void  execution  of  the  power  against  all  claiming  under 
the  settlement,  it  cannot  be  made  good  against  the  reversion  in  fee,  whereof 
Sir  Robert  Atkyns  the  father  was  seised,  either  by  virtue  of  the  livery,  or 
by  way  of  estoppel,  supposing  the  three  Dacres  to  have  executed ;  because 
an  interest  would  have  passed  during  the  life  of  Sir  Robert  Atkyns  the 
father;  and  there  is  no  estoppel  where  any  interest  passes;  and  to  make  it 
operate  by  virtue  of  the  livery,  out  of  the  reversion  in  fee,  would  be  con- 
trary to  the  whole  intent  of  the  deed  plainly  expressed.  Which  brings  me 
to  a  second  answer  given. 

2d  answer.  Suppose  this  pocket  undelivered  grant  of  the  ideal  incorpo- 
real freehold,  a  good  execution  of  the  power;  they  have  argued  that  it  deter- 
mined with  the  estate  tail ;  that  the  only  cause  of  the  grant  being  to  preserve 
the  reversion  during  the  estate  tail,  must  qualify  the  grant,  and  amount  to 
a  limitation ;  that  there  is  no  technical  form  of  words  necessary  to  express 
a  contingency,  upon  which  an  estate  for  lives  may  sooner  determine. 

The  deed  might  have  said  expressly,  "  if  the  heirs  male  of  Sir  Robert 
Atkyns  the  son  continue  so  long;"  or,  "that  the  lease  should  determine,  if, 
during  the  lives,  the  estate  tail  should  be  spent."  That  the  intent  of  the 
deed,  plainly  expressed,  is  tantamount. 

3d  answer.  Suppose  it  to  subsist;  it  is  as  a  trust,  and  devised  as  such, 
to  attend  the  inheritance  of  the  lessor  of  the  plaintiff,  which  came  into  pos- 
session the  9th  of  October,  1712  :  his  title  and  right  of  entry  then  accrued. 

This  lease  was  one  of  his  muniments;  a  mere  weapon  in  his  hands;  and 
it  would  be  going  a  great  way  to  say  ''  Such  a  form  should  take  from  an 
adverse  possession  the  benefit  of  the  statute." 

But  as  we  are  all  #ear,  "that  at  the  trial  a  surrender  of  such  a  lease 
might,  and  ought  to  be  presumed,  to  let  in  the  statute  of  limitations,"  the 
special  verdict  here  not  having  found  such  surrender,  we  cannot  come  at  the 
justice  of  the  case  in  that  shape. 

It  is  unnecessary  to  go  into  this  point,  or  the  former;  and  it  would  be 
very  improper  unnecessarily  to  do  it. 

If  the  Dacres  had  no  estate  by  virtue  of  this  demise  upon  ^'the  r#on«-i 
9th  of  October,  1712,  then  this  ejectment  was  not  brought  within  L         J 
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twenty  years  after  the  lessor's  title  accrued ;  and  no  facts  are  found  to 
excuse  him  within  any  of  the  exceptions. 

Therefore  we  are  all  of  opinion  that  there  should  h^  judgment  for 
the  defendants. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  and  came  on  upon 
Thursday,  26th  January,  1758.  The  counsel  agreed,  and  were  allowed  to 
argue  the  last  point  for  the  judgment  of  the  house  first :  because  if  their 
lordships  should  be  of  the  same  opinion  with  the  Court  of  King's  Bench, 
"  that  this  ejectment  was  barred  by  the  statute  of  limitations,"  it  would  be 
quite  unnecessary  to  go  into  the  first  question. 

All  the  judges  were  ordered  to  attend ;  to  whom,  after  the  argument  at 
the  bar  was  over,  the  house  proposed  the  following  question ;  yiz.  : — 

"  Whether  sufficient  appears  by  the  special  verdict  in  this  cause  to  pre- 
vent the  lessor  of  the  plaintiff,  by  force  of  the  statute  of  limitations,  of  the 
21st  of  King  James  the  First,  from  recovering  in  this  ejectment  V 

Whereupon,  the  Lord  Chief  Justice  Wllles  having  conferred  with  the  rest 
of  the  judges,  delivered  their  unanimous  answer: — "That  sufficient  does 
appear  by  the  special  verdict  in  this  cause  to  prevent  the  lessor  of  the  plain- 
tifi",  by  force  of  the  statute  of  limitations  of  the  21st  of  King  James  the 
First,  from  recovery  in  this  ejectment." 

Then  the  judgment  of  the  Court  of  King's  Bench  was  affirmed, 
with  bl.  costs. 


The  doctrine  of  adverse  possession, 
until  very  lately,  constituted,  and  per- 
haps still  constitutes,  one  of  the  least 
settled  although  most  important  heads  of 
English  law.  The  difBculties  which 
surrounded  it  seem  to  have  had  an  origin 
subsequent  to  the  abolition  of  a  great 
proportion  of  the  ancient  tenures  by  St. 
12  Car.  2,  cap.  24.  Before  that  event, 
the  difference  seems  to  have  been  well 
understood  between  the  sort  of  wrongful 
holding  which  would  reduce  the  interest 
of  the  lawful  owner  to  a  right  capable  of 
being  barred  by  the  statute  of  limitations, 
and  substitute  the  wrong-doer  for  him 
meanwhile,  as  the  representative  of  the 
freehold  and  the  person  responsible  to 
the  lord  for  feudal  dues  and  services,  and 
that  species  of  unwarrantable  possession 
which  was  accompanied  by  no  such  con- 
sequences. At  all  events,  it  is  not  till  a 
comparatively  modern  period  that  we 
^~.-,  find   any  complaints   *about  the 
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difficulty  of  ascertaining  what  did 


or  what  did  not  constitute  adverse  pos- 
session. At  last,  however,  this  difficulty 
not  only  arose,  but  became  so  considera- 
ble, thai  in  Taylor  dcm.  Atlvyns  v.  Horde, 


so  long  the  leading  case  upon  this  sub- 
ject, we  find  Lord  Mansfield  saying,  that 
"the  precise  definition  of  what  consti- 
tuted a  disseisin,  which  made  the  dis- 
seisor the  tenant  to  the  demandant's 
praecipe,  though  the  right  owner's  entry 
was  not  taken  away,  was  once  well 
linovvn,  but  is  not  now  to  be  found.  The 
more  we  read,  the  more  we  shall  be 
confounded."  The  view  taken  by  his 
lordship  in  that  case  is,  that  disseisin  at 
the  common  law  "signified  some  mode 
or  other  of  turning  the  tenant  out  of  his 
tenure,  and  usurping  his  place  and  feu- 
dal relation;"  an  act  which  was  also 
accompanied  by  this  consequence;  name- 
ly, that  if  the  disseisor  died  seised,  the 
descent  to  his  heir  gave  him  the  right  of 
possession,  and  tolled  or  took  away  the 
true  owner's  entry.  Co.  Litt.  233  a, 
Litt.  426.  This  being  the  state  of  things 
at  common  law,  the  assize  of  novel  dis- 
seisin was  invented  ;  whicli  being  found 
a  beneficial  remedy,  but  being  applica- 
ble on  ly  to  the  case  of  a  person  disseised, 
a  fiction  grew  up  and  was  encouraged  by 
the  courts  according  to  which  a  party 
wrongfully  out  of  possession,  although 
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not  disseised,  properly  speaking,  of  the 
freehold,  was  permitted  to  treat  the 
wrong  done  him  as  a  disseisin  for  the 
sake  of  entitling  himself  to  an  assize. 
"  In  a  word,"  says  Lord  Mansfield,  "for 
the  sake  of  the  remedy,  as  between  the 
true  owner  and  the  wrong-doer  to  pun- 
ish the  wrong,  and  as  between  the  true 
owner  and  naked  possessor  to  try  the 
title,  the  assize  was  extended  to  almost 
every  case  of  obstruction  to  an  owner's 
full  enjoyment  of  lands,  tenements,  and 
hereditaments."  This  sort  of  supposed 
disseisin  obtained  the  name  of  disseisin 
at  election,  for  the  purpose  of  distinguish- 
ing it  from  the  other,  or  actual  disseisin, 
the  consequences  of  which  were  widely 
different. 

For,  after  an  actual  disseisin,  the  dis- 
seisee could  not  devise  or  dispose  of  the 
lands,  inasmuch  as  his  interest  was,  by 
the  disseisin,  cut  down  to  a  right  of  en- 
try which  the  policy  of  the  old  law 
against  maintenance  would  not  allow 
him  to  depart  with ;  and  further,  if  a 
descent  was  cast  after  a  year,  he  lost  his 
right  of  entry,  and  was  put  to  his  real 
action  in  order  to  reinstate  himself. 

When  St.  21  Jac.  1,  cap.  16,  had 
passed,  his  condition  became  still  worse; 
for,  by  that  act,  it  was  ordered  "that  no 
person  shall  make  any  entry  into  any 
lands,  tenements,  or  hereditaments,  but 
within  twenty  years  next  after  his  or 
their  right  or  title  shall  frst  descend  or 
accrue  to  the  same,  except  infants, 
femes  coverts,  persons  non  compotes 
mentis,  imprisoned  or  beyond  the  seas, 
who  shall  have  ten  years  next  after  his 
and  their  full  age,  discoverture,  coming 
of  sound  mind,  enlargement  out  of  prison, 
or  coming  into  this  realm,  to  make  their 
entry  or  claim  in."  Previous  to  this, 
the  claimant  might  have  entered  at  any 
time,  provided  that  his  entry  was  not 
tolled.  Be V ill's  case,  4  Co.  11  b.  But 
tliis  statute,  in  twenty  years,  barred  tlie 
disseisee's  entry  in  the  same  way  that 
a  descent  cast  barred  it  at  the  common 
law ;  and  the  right  owner  was,  after  that 
time,  put  to  his  real  action,  the  period 
for  commencing  which  had  been  before 
limited  by  St.  32  H.  8,  c.  1,  and  was,  in 
the  extreme  case — that,  namely,  of  a 
writ  of  right  on  the  demandant's  ances- 
tor's own  seisin — terminated  at  the  ex- 
piration of  sixty  years  from  the  time 
when  the  right  first  accrued  which  the 
writ  was  sued  forth  to  recover. 

This  statute,  however,  it  is  appre- 
hended, only  ran  against  the  true  owner 


in  those  cases  in  which  he  would,  at 
common  law,  have  been  put  out  of  his 
tenancy  and  reduced  to  his  right  of  en- 
try ;  but  not  to  cases  in  which  he  might 
haveeZec^eJ  to  consider  himselfdisseised, 
although  not  really  so,  for  the  purpose 
of  entitling  himself  to  maintain  an  assize ; 
and,  consequently,  whenever  the  ques- 
tion arose  whether  a  particular  claimant 
was  barred  by  having  been  twenty  years 
out  of  possession,  the  mode  of  solving 
this  question  was  by  considering  whe- 
ther he  had  been  out  of  possession  under 
such  circumstances  as  had  reduced  his 
interest  to  a  right  of  entry ;  for,  if  he 
had,  then,  as  that  right  of  entry  would 
be  barred  by  St.  21  Jac.  1,  at  the  end  of 
twenty  years,  the  possession  during  the 
intermediate  time  was  adverse  to  him. 
Now,  in  order  to  determine  *whe-  pono-i 
ther  the  claimant  had  been  out  ^  -' 
of  possession  under  circumstances  which 
would  turn  his  estate  to  aright  of  entry, 
it  was  necessary  to  inquire  in  what 
manner  the  person  who  had  been  in  the 
possession  during  that  time  held.  See 
Reading  v.  Royston,  Sal.  423.  If  he 
held  in  a  character  incompatible  with 
the  idea  that  the  freehold  remained  vest- 
ed in  the  cliimant,  then,  as  the  case 
would  arrange  itself  under  some  one  of 
the  heads  disseisin,  abatement,  discon- 
tinuance, deforcement  or  intrusion — all 
of  which  expressed  at  common  law  dif- 
ferent modes  of  substituting  a  freeholder 
by  wrong  for  one  by  right,  so  as  to  make 
the  new  comer  tenant  to  the  lord  and 
to  a  stranger's  prsecipe,  see  1  Roll.  659, 
&c.;  Co.  Litt.  277,  and  the  note  ante, 
p.  382,  it  followed  that  the  possession  in 
such  character  was  adverse.  But  it  was 
otherwise  if  he  held  in  a  character  com- 
patible with  the  claimant's  title.  And, 
in  order  to  ascertain  in  what  character 
the  person  in  possession  held,  the  court 
would  look  at  his  conduct  while  in  pos- 
session. See  Doe  d.  Grubb  v.  Grubb,  10 
B.  &  C.  816;  Smartle  v.  Williams,  1 
Salk.  246 ;  Williams  v.  Thomas,  12  East, 
141  ;  Doe  v.  Perkins,  3  M.  &  S.  271 ; 
Hall  v.  Doe  d.  Surtees,  5  B.  &  A.  687; 
Doe  d.  Foster  v.  Scott,  4  B.  &  C.  706; 
Doe  d.  Humann  v.  Petlet,  5  B.  &  A. 
223;  and  R.  v.  Axbridge,2  Ad.  &  l-Jll.  520. 
It  is  therefore  apprehended  that  at  the 
time  of  the  enactment  of  3  and  4  W.  4, 
c.  27,  the  question  whether  possession 
was  or  was  not  adverse  was  to  be  de- 
cided by  inquiry  whether  the  circum- 
stances of  that  possession  were  sufficient 
to  evince  its  incompatibility  with  a  free- 
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hold  in  the  clnimant.  It  is  not  intended 
to  carry  the  discussion  of  this  part  of  the 
subject  much  furtiier,  since  the  above 
statute  has,  as  will  be  shown,  rendered 
the  doctrine  o?  adverse  possession  of  less 
importance,  so  far  as  claims  of  title 
founded  upon  twenty  years'  enjoyment 
are  concerned. 

A  title  may,  however,  even  now,  de- 
pend upon  a  fine,  and  five  years'  non- 
cliiim  prior  to  that  act  and  to  stat.  3  & 
4  W.  -},  c.  74,  which  abolished  fines  and 
recoveries.  For  instance,  supposing'  an 
ejectment  to  be  brought  against  A.  for 
lands  of  which  he  had  been  in  possession 
19  years,  and  of  which  he  had  levied  a 
fine  before  3  &  4  VV.  4,  c.  74.  In  such 
a  case,  not  having'  been  in  possession  20 
years,  he  could,  of  course,  have  no  de- 
fence under  St.  3  tSi  4  W.  4,  cap.  27. 
His  defence,  if  any,  would  rest  upon  the 
operation  of  the  fine.  But,  in  order  that 
the  fine  might  operate  for  his  advantage, 
it  would  be  essential  that  there  should 
have  been  an  adverse  possession  at,  and 
for  five  years  after,  the  time  of  levying 
it.  Doe  v.  Perkins,  8  M.  &.  S.  271 ; 
Hall  V.  Doe,  .5  B.  &  A.  6S7,  et  v.  1  Prest. 
Conv.  224,  310.  So  that  the  question  of 
adverse  possession  or  not  may  still  become 
material,  with  a  view  to  determining  the 
operation  of  a  fine.  iS'ow,  prima  facie, 
there  certainly  does  not  seem  to  be  any 
reason  why  the  adverse  possession  neces- 
sary to  make  a  fine  with  proclamations 
operate  by  way  of  bar  should  be  in  any 
respect  different  from  the  adverse  pos- 
session necessary  (before  the  late  act) 
for  the  purpose  of  barring  a  right  of  en- 
try. It  is  true  that  the  effect  of  the  fine 
was  more  extensive  than  that  of  the 
statute  of  Jac.  1;  since  the  one  barred 
the  true  owner's  right,  the  other  only 
his  remedy  by  way  of  entry.  But, 
though  their  operations  (where  they  did 
operate)  were  different,  I  cannot  help 
thinking  that  the  adverse  possession 
necessary  to  enable  either  to  operate  at 
all  must  have  been  the  same;  for  in 
both  cases  it  seems  to  have  been  neces- 
sary that  the  claimant's  estate  should 
have  been  divested,  before  either  the 
twenty  years  or  the  five  years  would 
begin  to  run.  It  would,  therefore,  have 
been  submitted  pretty  confidently,  that 
the  same  species  of  adverse  po^session 
would  have  sufficed  for  both  purposes, 
were  it  not  for  Doe  d.  Parker  v.  Gre- 
gory, 2  Ad.  &  Ell.  14,  where  the  con- 
trary seems  to  have  been  the  opinion  of 
the  Court  of  Queen's  Bench.     In  that 


case,  Thomas  Rogers,  being  seised  in 
fee,  devised  to  his  son  Thomas  for  life, 
remainder  to  William  in  tail  male,  re- 
mainder to  his  own  right  heirs.  After 
his  death,  Thomas,  the  first  tenant  for 
life,  (having  a  power  to  jointure  in  that 
manner,)  settled  the  lands  upon  his  wife 
for  life  and  died.  His  wife  survived 
him,  and  married  a  person  of  the  name 
of  Vale,  who,  along  with  her,  levied  a 
fine  of  them.  She  died,  and  twenty 
years  elapsed  ;  after  which  (Vale  having 
died    in    1832,    and   ^William's 


issue  having  failed)  the  heir  of 
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Thomas  Rogers,  the  devisor,  brought  an 
ejectment.  The  Court  held  that  he  was 
barred,  saying,  that  "  in  Doe  d.  Burrell 
V.  Perkins,  3  M.  &  S.  271,  (which,  by- 
the-bye,  has  been  much  questioned  ;  see 
note,  1  Wms.  Saund.319  d;  also  Watk. 
Conv.  by  Morley  &  Coote,  p.  26,)  the 
Court  was  of  opinion,  that  a  fine  levied 
by  a  person  who  was  in  possession  under 
the  same  circumstances  as  the  defen- 
dant! here  operated  nothing,  because  he 
came  in  by  title,  and  had  no  freehold  by 
disseisin;  and  it  was  argued  that  the 
defendant  here  was  also  to  be  consider- 
ed as  having  entered  rightfully,  and 
committed  no  disseisin.  We  arc,  how- 
ever, of  opinion,  that,  though  this  may 
he  so  for  the  purpose  of  avoiding  a 
fine,  it  cannot  prevent  the  defendanCs 
possession  from  being  ivrongfal  from 
the  very  hour  ivhen  his  interest  expired 
by  his  wife's  death.  It  is  clear  that  he 
might  have  been  turned  out  by  an  eject- 
ment. We  think;  therefore,  that  his 
continuing  the  same  possession  for 
twenty  years  entitles  him  to  the  protec- 
tion of  the  statute  of  limitations,  and 
that  this  action  has  been  brought  too 
late." 

It  would  perhaps  be  difficult  to  sup- 
port the  above  distinction  upon  principle, 
since,  on  the  one  hand,  it  was  well  set- 
tled that  a  fine  with  proclamations  would 
operate  as  a  bar  if  levied  by  a  person 
having  acquired  a  tortious  freehold  ;  and, 
on  the  other  hand,  it  is  impossible  to 
conceive  how  the  statute  of  limitations 
could  have  begun  to  run  until  such  a 
freehold  had  been  acquired  by  some 
person ;  since,  as  that  statute  only  for- 
bade the  assertion  of  a  right  of  entry 
after  the  lapse  of  twenty  years,  it  never 
could  begin   to  run  against  any  person 


tSic;    but  should   be,  "Vale,  the  iius- 
band." 
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who  had  not  previously  been  put  to  his 
right  of  entry,  which  could  not  be  the 
case  until  some  one  had  acquired  an 
adverse  freehold,  inasmuch  as  the  per- 
son in  actual  enjoyment  must  have  been 
in  of  an  estate  either  consistent  or  incon- 
sistent with  that  of  the  true  owner: 
now,  if  it  were  consistent,  the  possession 
of  tlie  occupier  would  be  his  possession, 
and  he  would  not  be  put  to  his  right  of 
entry,  nor  could  the  statute  begin  to  run 
against  him;  if  inconsistent,  then  it 
must  have  been  atortious  freehold,  since 
a  wrong-doer  could  not  possibly  have 
acquired  a  less  estate;  and,  in  that  case, 
a  fine  with  proclamations  duly  levied 
would  have  operated.  It  may  be  said, 
tliat  Doe  v.  Gregory  is  itself  an  instance 
of  a  case  in  which  the  stat.  21  Jac.  1 
ran,  although  stat.  4  H.  7,  c,  24,  (of 
Fines,)  would  not  have  done  so.  But, 
with  submission,  it  may  be  suggested, 
that  though  the  fine  in  Doe  v.  Gregory 
was  manifestly  inoperative,  yet  it  might 
be  open  to  some  doubt  whether  the  stat. 
of  21  Jac.  1  ought  to  have  been  held  a 
bar,  since  Vale,  having  come  in  right- 
fully upon  his  marriage,  was,  on  his 
wife's  death,  in  the  situation  of  a  person 
who  had  come  in  by  right  and  held  over 
without  right,  which  is  the  very  defini- 
tion of  a  tenant  by  sufferance.  See 
Com.  Dig.  Estate  1.  Co.  Litt.  57  b,  ubi, 
"tenant  pur  terme  d'auter  vie  con- 
tinueth  in  possession  after  the  decease 
of  ce'  que  vie,  the  lessor  cannot  have  an 
action  of  trespass  before  entry."  It  is 
true  that,  as  the  Court  remarked  in  Doe 
V.  Gregory,  Vale  might  have  been 
immediately  turned  out  by  an  eject- 
ment: but  that  might  be,  not  because 
his  possession  was  adverse,  but  because 
a  tenancy  at  sufferance  would  constitute 
no  defence  in  that  action.  In  the  place 
above  adverted  to,  Lord  Coke  proceeds — 
"  Now  that  a  writ  of  entry  ad  terminum 
qui  prcEteriit  ]yeih  against  such  a  ten- 
ant as  holdcth  over,  is  rather  by  admis- 
sion of  the  demandant,  than  for  any 
estate  of  freehold  that  is  in  him,  for  in 
judgment  of  law  he  hath  but  a  bare  pos- 
session." And  Lord  Hale  adds  in  a 
note — "Tenant  for  years  surrenders 
and  still  continues  possession ;  he  is 
tenant  at  sufTerance  or  disseisor  at  elec- 
tion." Now  it  is  apprehended  that  the 
posse.ssion  of  a  tenant  by  sufferance 
never  could  be  adverse,  and  that,  indeed, 
it  was  fur  the  very  purpose  of  preventing 
the  true  owner's  entry  from  being  taken 
away,   that    the  law  originally   raised 


such  tenancies.  See  Co.  Litt.  57  b.,  1 
Roil.  659,  the  judgment  of  Abbott,  C. 
J.  in  Doe  d.  Soutor  v.  Hall,  2  D.  &  R., 
38,  and  the  note  by  Messrs.  Morley  and 
Coote,  Walk,  on  Conv.,  6tii  ed.  p.  24, 
where  this  subject  is  very  ably  handled. 
It  is  not,  however,  necessary,  to  impugn 
the  decision  in  Doe  v.  Gregory,  since 
Lord  Coke's  Commentary  proceeds,  ubi 
supra,  "There  is  a  diversity  between 
particular  estates  created  by  the  tenant, 
and  particular  estates  created  by  i-maa-i 
*act  in  law;  as,  if  a  guardian  ^  ^ 
after  the  full  age  of  heire  conlinneth  in 
possession,  he  is  no  tenant  at  sufl>?rance, 
but  an  abator  against  whom  an  assize  of 
mort  d'ancestordoth  ]ye,et  sic  de  simili- 
6?(s;"  and  Lord  Hale  adds, — "If  guar- 
dian in  such  case  die  seised,  the  entry  of 
the  heir  tolls."  So  that,  on  this  distinc- 
tion, it  iTjay  be  argued,  that  the  wife's 
estate,  in  Doe  v.  Gregory,  having  been 
cast  upon  the  husband  Vale  by  act  of 
law,  his  continuance  in  possession  was 
not  as  tenant  at  sufferance,  but  as  an  in- 
truder against  the  remainder  man,  in 
which  case  he  would  have  acquired  a 
tortious  freehold,  and  the  stat.  21  Jac.  1 
would  clearly  run.  But,  with  submis- 
sion, so  would  the  statute  of  non-claim 
have  run  too,  had  the  fine  been  one  ca- 
pable of  operating.  It,  however,  was 
not  so,  but  at  the  time  when  it  was 
levied,  namely,  during  the  wife's  life, 
was  beyond  dispute  void.  So  that  the 
arguments  above  hazarded  are  directed, 
not  against  the  decision  in  Doc  v.  Greg- 
ory, but  against  the  dictum,  which  was 
not  essential  to  the  decision  of  the  case, 
that  a  possession  might  be  adverse  within 
21  Jac.  1,  and  yet  not  adverse  for  the 
purpose  of  the  statute  of  non-claim. 

The  above  remarks  are  hazarded  with 
much  diffidence,  as  well  on  account  of 
the  high  authority  of  the  dictum  in  Doe 
v.  Gregory,  as  also  because  an  opinion 
certainly  has  been  entertained  by  per- 
sons of  learning  that  there  might  be  a 
possession  adverse  under  21  Jac.  1,  yet 
not  amounting  to  the  seis-in  of  a  freehold 
by  wrong,  'i'his  opinion  receives  coun- 
tenance too  from  part  of  the  elaborate 
judgment  of  Lord  Mansfield  in  Taylor 
v.  Horde.  But  I  confess,  it  seems  to  me 
impossible  to  understand  how  the  pos- 
session of  land  could  be  otherwise  than 
either  consistent  with  the  rightful  claim- 
ant's freeliold — in  wiiich  case  it  could 
not  be  adverse  to  it, — or  inconsistent 
with  it,  in  which  case  it  must  have  be- 
come so  by  reason  of  the  acquisition  of 
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a  tortious  fee,  since  no  wrong-doer  could 
acquire  a  less  estate,  inasmuch  as,  to  use 
tiie  expressions  of  Lord  Hobart,  Ilob. 
323,  "  Wrong  is  unlimited,  and  ravens 
all  that  can  be  gotten." 

These  observations  on  the  old  doc- 
trine of  adverse,  possession  seein  best 
concluded  by  tiie  remark,  tiiat,  should  a 
question  be  ever  again  raised  as  to  the 
species  of  possession  necessary  for  the 
purpose  of  rendering  a  fine  witli  procla- 
mations operative,  such  question  will  be 
more  easily  answered  after  consulting 
Davies  v.  Lowndes,  5  Bing.  N.  C.  173, 
where  the  doctrine  is  thus  stated  to  the 
grand  assize  by  the  Lord  C.  J.  of  the 
Common  Pleas: — 

"I  was  about  to  tell  you,"  said  his 
Lordship,  "  what  the  condition  of  a  party 
who  levies  a  fine  should  be,  in  order  to 
give  it  effect  or  validity.  Your  tenant 
can  never  levy  a  fine  so  as  to  injure  you 
the  landlord;  and  if  a  party  receives 
possession  of  an  estate  from  another  for 
a  term  of  years,  a  fine  levied  by  such  a 
person  would  be  merely  void.  A  fine 
levied  by  a  stranger  to  the  estate,  who 
had  nothing  to  do  with  it,  would  be 
merely  void.  It  would  be  a  singular 
thing  if  any  body  of  laws  would  allow 
such  a  proceeding  as  that  two  persons, 
by  collusion  between  themselves,  might 
go  through  a  process  in'a  court  of  jus- 
tice which  would  deprive  the  possessor 
of  his  right  to  the  estate.  It  is  neces- 
sary, therefore,  in  order  that  a  fine  may 
have  its  validity,  that  the  person  who 
levies  the  fine  slionld  have  a  freehold 
estate,  either  by  right  or  by  wrong.  If 
he  has  turned  out  a  lawful  possessor  of 
it,  if  he  has  committed  a  disseisin,  he 
has  what  is  called  a  wrongful  freehold; 
and  if  the  party  entitled  has  not  claimed 
within  five  years  after  the  fine  has  been 
levied,  that  would  be  a  bar  to  him.  Or 
if  a  person  has  been  in  by  right  adversely 
to  the  rest  of  tiie  world  and  asserting 
the  dominion  to  be  his  own,  and  levies  a 
fine;  after  the  proclamations  have  been 
made  and  five  years  have  expired,  any 
dormantor  latent  claim  would  be  equally 
barred  :  and;  therefore,  the  question  for 
you  to  determine  will  be,  whether  Mr. 
Selby,  al  the  time  when  the  fine  teas 
levied  in  Trinity  Term,  1784,  was  in 
possession  of  this  estate  to  which  the 
fine  relates,  having  entered  upon  it, 
and  claiming  it  or  exercising  the  right 
to  it  us  his  own.  If  he  was  so,  he  had 
siich  an  estate  as  would  make  the  fine 
levied  by  him  a  fine  available  at  law." 


See  Doe  d.  Blight  v.  Pett,  11  Ad.  & 
Ell.  842.  [Davies  v.  Lowndes,  7  Scott, 
N.  R.  141.] 

We  now  come  to  stat.  3  &  4  W.  4, 
cap.  27,  entitled.  An  Act  for  the  Limi- 
tation of  Actions  and  Suits  relating  to 
real  properly,  and  for  simplifying  the 
remedies  for  trying  the  rights  thereto. 
"The  second  *and  third  sections  r*4Qi-| 
of  this  act,"  to  use  the  language  '-  ^ 
of  the  Court  in  the  principal  case, 
"  have  done  away  with  the  doctrine  of 
non-adverse  possession,  and,  except  in 
cases  falling  within  the  fifteenth  section 
of  the  act,  the  question  is,  whether 
twenty  years  have  elapsed  since  the 
right  accrued." 

The  sections  in  question  are  as  fol- 
lows: (Sect..  2.) — "And  be  it  further 
enacted.  That  after  the  31st  day  of  De- 
cember, 1833,  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  ibut  within 
twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall 
have  first  accrued  to  some  person 
through  whom  he  claims;  or,  if  such 
right  shall  not  have  accrued  to  any 
person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time 
ut  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action,  shali 
have  first  accrued  to  the  person  making 
or  bringing  the  same." 

The  time  of  limitation  having  been 
thus  directed  to  run  from  the  time  at 
which  the  right  first  accrued,  the  mode 
in  which  that  time  is  to  be  ascertained 
is  pointed  out  by  the  third  section,  which 
enacts, — "That  in  the  construction  of 
this  act,  the  right  to  make  an  entry  or 
distress,  or  brmg  an  action  to  recover 
any  land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  such  time  as  here- 
inafter is  mentioned ;  (that  is  to  say) 
when  the  person  claiming  such  land  or 
rent,  or  some  person  through  whom  ho 
claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession 
or  in  receipt  of  the  profits  of  such  land, 
or  in  receipt  of  such  rent,  and  shall 
while  entitled  thereto  have  been  dispos- 
sessed, or  have  discontinued  such  pos- 
session or  receipt,  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the 
time  of  such  dispossession,  or  discon- 
tinuance of  possession,  or  at  the  last 
time  at  which  any  such  profits  or  rent 
loere  or  was  so  received ;  and  when  the 
person  claiming  such  land  or  rent  shall 
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claim  the  estate  or  interest  of  some  de- 
ceased person  who  shall  have  continued 
in  such  possession  or  receipt,  in  respect 
of  the  same  estate  or  interest,  until  the 
time  of  his  death,  and  shall  have  been 
the  last  person  entitled  to  such  estate  or 
interest  who  shall  have  been  in  such 
possession  or  receipt,  then  such  right 
shaiJ  be  deemed  to  have  first  accrued  at 
the  time  of  such  death ;  and  when  the 
person  claiming  such  land  or  rent  shall 
claim  in  respect  of  an  estate  or  interest 
in  possession  granted,  appointed,  or 
otherwise  assured  by  any  instrument 
(other  than  a  will)  to  him,  or  some  per- 
son through  whom  he  claims,  by  a  per- 
son being,  in  respect  of  the  same  estate 
or  interest,  in  the  possession  or  receipt 
of  the  profits  of  the  land,  or  in  the  re- 
ceipt of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been 
in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  ac- 
crued at  the  time  at  which  the  person 
claiming  as  aforesaid,  or  the  person 
through  tohom  he  claims,  became  enti- 
tled to  such  possession  or  receipt  by  vir- 
tue of  such  instrument;  and  when  the 
estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or 
remainder,  or  other  futur.e  estate  or  in- 
terest, and  no  person  shall  have  obtained 
the  possession  or  receipt  of  the  profits 
of  such  land  or  the  receipt  of  such  rent, 
in  respect  of  such  estate  or  interest, 
then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  such 
estate  or  interest  became  an  estate  or 
interest  in  possession ;  and  when  the 
person  claiming  such  land  or  rent,  or 
the  person  through  whom  he  claims, 
siiall  have  become  entitled  by  reason  of 
any  forfeiture  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  have 
first  accrued  whe7i  such  forfeiture  loas 
incurred,  or  such  condition  was  broken.'''' 
Now,  with  regard  to  this  third  section 
I  will  here  remark,  that,  according  to 
the  doctrine  of  the  Court  of  Common 
Pleas,  in  the  late  case  of  James  v. 
Salter,  it  is  not  intended  to  comprise  all 
cases  falling  within  the  operation  of  the 
second,  but  only  to  give  e.vamplcsof  the 
modus  operandi  of  the  second  section 
upon  certain  cases.  This  doctrine  of 
the  Court  of  Common  Pleas  is  contrary 
to  the  impression  which  had  been  enter- 
tained upon  the  subject  by  Sir  Edward 
Sugden.  [V.  &  i\  618,  11th  edition.] 
The  case  of  James  v.  Salter  will,  how- 
ever, be  discussed  at  greater  length  to- 


wards the  conclusion  of  the  note.  Per- 
haps it  may  turn  out  that,  practically 
speaking,  there  is  no  great  diflference 
between  the  construction  adopted  by  the 
Court  and  that  suggested  by  Sir  r.-):4^fioi 
*E.  S.,  since  the  opinion  of  the  '-  -' 
latter  seems  to  be,  that  every  case  is  in- 
cluded within  the  terms  of  the  third  sec- 
tion; of  the  former,  that  though  some 
cases  are  not  specifically  included  within 
the  terms  of  the  third  section,  still,  that 
the  application  of  the  second  section  to 
them  is  to  be  regulated  by  a  regard  and 
in  analogy  to  the  instances  given  in  the 
third  section. 

[In  the  case  of  Owen  v.  De  Beauvoir, 
16  Mee.  &  W,  547  (afterwards  more 
fully  set  out,)  Parke,  B.,  in  delivering 
the  judgment  of  the  Court  of  Exche- 
quer, says  on  this  subject  (see  p.  563), 
"in  the  third  section  the  Legislature, 
apparently  considering  that  difficulties 
might  e.vist  as  to  the  exact  point  of  time 
from  whence  the  twenty  years  should 
begin  to  date,  has  proceeded  to  fix  that 
point  in  many,  if  not  in  all,  possible 
cases."  In  the  case  of  Jones  v.  Jones, 
16  Mee.  &  W.  699,  an  attempt  was 
made  to  incorporate  the  second  and  third 
sections  so  as  to  read  them  together  as 
one  section,  for  the  purposes  of  pleading. 
In  that  case  the  declaration  was  in  tres- 
pass; the  plea  alleged  title  by  an  inclo- 
sure  act  to  an  allotment  of  copyhold 
land  comprising  the  locus  in  quo,  in  one 
Trusted,  as  a  trustee  for  the  defendant. 
It  then  stated  his  entry  and  possession 
until  just  before  the  time  when,  &c.,  and 
then  giving  express  colour,  justified  the 
entry  by  the  command  of  Trusted.  To 
this  plea  the  plaintiff  replied,  that  the 
right  of  entry  did  not  first  accrue  to 
Trusted  at  any  time  within  twenty 
years,  &c.,  (pursuing  the  words  of  the 
second  section.)  On  demurrer  to  that 
replication  it  was  objected  that  it  did  not 
answer  the  plea,  inasmuch  as  it  might 
well  be  that  the  title  had  not  accrued  to 
Trusted  within  twenty  years,  &c.,  and 
yet  he  might  still  have  the  right  to 
enter,  as  for  instance,  if  it  were  a  case 
of  fossessio  fratris,  before  the  act,  ten- 
ancy at  will  determined  before  the  act, 
or  the  like.  The  court,  however,  decided 
the  replication  to  be  good,  upon  the 
ground  that  if  the  defendant  sought  to 
avail  himself  of  any  subsequent  clause 
in  order  to  get  rid  of  the  operation  of 
the  second  section,  the  statement  neces- 
sary for  that  purpose  ought  to  come  from 
him  and  not  from  the  plaintiff.] 
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The  general  enactment  of  the  2nd  sec- 
tion bein<rasabove,  the  reader  will  observe 
that,  with  some  exceptions  which  shall 
be  hereafcer  noticed,  and  except  in  cases 
provided  tor  by  the  tifteenlii  and  thirty- 
eio-hth  sections,  it  is  retrospective.  The 
Jiflcenth  sec/ion  enacts,  "That  when  no 
such  acknowledgment  as  aforesaid  (the 
nature  of  this  acknowledgment  will  be 
presently  stated)  shall  have  been  given 
before  the  passing  of  this  act,  and  the 
possession  or  receipt  of  the  profits  of  the 
land,  or  the  receipt  of  the  rent,  shall  not 
at  the  time  of  the  passing  of  this  act 
have  been  adverse  to  the  right  or  title 
of  the  person  claiming  to  be  entitled 
thereto,  then  such  person,  or  the  person 
claiming  through  him,  may,  notwith- 
standing the  period  of  twenty  years 
hereinbefore  limited  shall  have  expired, 
make  an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or  interest  at 
any  time  loithin  five  years  next  after 
the  passing  of  this  act." 

'J'he  thirty-eighth  section  enacts, 
"That  when,  on  the  said  1st  day  of 
June,  1S35,  any  person  whose  right  of 
entry  to  any  land  shall  have  been  taken 
away  by  any  descent,  cast,  discontinu- 
ance, or  warranty,  might  maintain  any 
such  writ  or  action  as  aforesaid  (refer- 
ring to  the  abolished  actions)  in  respect 
of  such  land,  such  writ  or  action  may  be 
brought  after  the  said  1st  day  of  June, 
1835,  but  only  within  the  period  during 
which,  by  virtue  of  the  provisions  of  this 
act,  an  entry  might  have  been  made 
upon  the  same  land  by  the  person  bring- 
ing such  writ  or  action  if  his  right  of 
entry  had  not  been  so  taken  away." 

On  the  construction  of  the  fifteenth 
section,  which  has  however  now,  in  con- 
sequence of  the  lapse  of  the  five  years, 
become  of  comparatively  slight  import- 
ance, the  reader  may  consult  Doe  d. 
Junes  v.  Williams,  .'i  Ad.  &  Ell.  291; 
Doe  d.  Burgess  v.  Thompson,  .5  Ad.  &, 
Ell.  532;  Culley  v.  Doe  d.  Taylerson, 
11  Ad.  &,  Ell.  1008;  [Doe  d.  Angell  v. 
Angell,  9  Q  B.  328;  The  Incorporated 
Society  V.  Richards,  1  Dru.&  War.  289, 
cnses  temp.  Sugden  ;  Lord  Shannon  v. 
Ilodder,  2  Ir.  L.  R.  223;  Lessee  O'Sul- 
livan  V.  M'Sweeny,  2  Ir.  L.  R.  89.] 

Except  where  this  section  or  some 
one  of  the  other  exceptions  hereinafter 
mentioned  applies,  the  second  section  is 
decided  by  the  principal  case  to  be,  and 
is,  indeed,  clearly  in  its  terms  retrospec- 
tive; so  that,  supposing  A.  to  have  gone 
out  of  possession  twenty  years  ago,  and 


liis  title  not  to  have  been  since  acknow- 
ledged, lie  would  be  barred  though 
great  part  of  that  twenty  years  elapsed 
previous  to  the  passing  of  the  statute 
and  though  the  possession  of  the  parly 
in  enjoyment  might  not  have  been  ad- 
verse to  him  previous  to  the  passing  of 
the  act.  It  was  attempted  in  one  case 
to  stretch  this  retrospective  operation 
further  than  either  reason  or  conveni- 
ence would  have  warranted.  In  Doe  d. 
Thompson  v.  Thompson,  6  Ad.  &  Ell. 
721,  it  appeared  that  James  Thompson, 
in  1807,  became  tenant-at-will  to  W.  T. 
who  was  seised  in  fee  ;  that  he  remained 
in  possession  till  1831,  (previous  to  the 
passing  of  3  &  4  W.  4,  c.  27,)  when  he 
died,  and  his  widow  had  ever  since  con- 
tinued in  possession.  The  action  was 
brought  by  the  heir-at-law  of  James 
Thompson,  who  contended  that,  by  the 
retrospective  operative  of  the  statute 
and  the  possession  of  James  for  twenty 
years,  a  title  had  accrued  to  himself. 
The  Court,  however,  held  otherwise. 
"The  act,"  said  Littledale,  J.,  "in  the 
clauses  referred  to  must  contemplate 
cases  where  the  possession  has  contin- 
ued ;  otherwise  a  party  might  go  back 
to  an  unlimited  period  of  time  for  the 
possession  on  which  his  claim  was  to  be 
founded." — "The  case,"  said  Patteson, 
J.,  "would  have  been  quite  different  if 
the  tenant-at-will  had  continued  in  pos- 
session. But  here,  after  the  possession 
has  been  long  determined,  it  is  contend- 
ed that  a  fee-simple  arises  by  the  pass- 
ing of  the  act:  that  cannot  be." 

Having  said  thus  much  as  to  the 
general  effect  of  the  second  and  third 
sections  of  the  act,  the  former  of  which 
establishes  the  limitation  of  twenty  years 
from  the  accrual  of  the  right,  while  the 
latter  points  out  from  what  time  the 
right  shall  be  said  to  accrue  in  the  seve- 
ral classes  of  cases  there  provided  for, 
let  us  proceed  to  consider  the  effect  of 
the  statute  on  persons  occupying  certain 
particular  characters, — those,  namely,  of 
heirat-law,*devisee,  executor  or  p^no-i 
administrator,  reversioner  or  re-  '-  -' 
mainder-man,  issue  in  tail,  landlord  or 
tenant,  mortgagor  or  mortgagee,  trus- 
tee or  cestui  que  trust. 

Heir  at  Law. 

With  regard  to  the  Heir-at-Law,  it 
is  clear  that  (supposing  his  ancestor  to 
have  died  in  possession  of  the  land  or 
profits)  he  will   be  barred  if  he  allow 
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twenty  years  to  pass  without  acknow- 
leclfjment;  tlie  words  of  the  third  section 
being — "  When  the  person  claiming 
such  land  or  rent  shall  claim  tiie  estate 
or  interest  of  some  deceased  person  who 
shall  have  continued  in  such  possession 
or  receipt  in  respect  of  the  same  estate 
and  interest  until  the  time  of  his  death, 
and  shall  have  been  the  last  person  en- 
tilled  to  such  estate  or  interest  who  shall 
have  been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  death." 

Formerly,  indeed,  if  a  younger  brother 
had  entered  generally  on  the  death  of 
the  ancestor,  iiis  entry  was  in  law  that 
of  his  elder  brother ;  Co.  Litt.  242  a., 
Gilb.  Ten.  28  ;  and  so,  if  one  coparcener 
had  entered  generally,  it  would  have 
preserved  the  right  of  the  other.  Co. 
Litt.  243  b.  37;3  b.  This  doctrine  is, 
however,  now  abolished  by  sections  12 
and  13,  the  operation  of  the  former  of 
which  seems  to  be  retrospective  (see 
Culley  V.  Doe  d.  Taylerson,  11  Ad.  & 
Ell.  lUOS;  [Doe  d.  Holt  w  Horrocks,  1 
Car.  &,  Kir.  566]),  of  the  \?L\.{e'c  prospec- 
tive only,  and  which  enact — 

(Sect.  12.) — "That  when  any  one  or 
more  of  several  persons  entitled  to  any 
land  or  rent  as  coparceners,  joint  ten- 
ants, or  tenants  in  common,  shall  have 
been  in  possession  or  receipt  of  the  en- 
tirety, or  more  than  his  or  their  undivid- 
ed share  or  shares  of  such  land  or  of  the 
profits  thereof,  or  of  such  rent,  for  his  or 
their  own  benefit,  or  the  benefit  of  any 
person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or 
shares  of  the  same  land  or  rent,  such 
possession  or  receipt  shall  not  be  deemed 
to  have  been  the  possession  or  receipt  of 
or  by  such  last-mentioned  person  or  per- 
sons or  any  of  them."  [See  Burroughs 
v.  M'Creight,  1  Jones  &.  Lat.  290,  cases 
temp.  Sugden.] 

(Sect.  13) — "That  when  a  younger 
brother  or  otiier  relation  of  the  person  en- 
tilled  as  heir  to  the  possession  or  receipt 
of  the  profits  of  any  land,  or  to  the  receipt 
of  any  rent,  shall  enter  into  the  posses- 
sion or  receipt  thereof,  such  possession 
or  receipt  shall  not  be  deemed  to  be  the 
possession  or  receipt  of  or  by  the  peri^on 
entitled  as  heir."  [See  the  effect  of  the 
thirteenth  section  considered  by  way  of 
illustration  in  the  judgment  of  the  Court 
in  the  case  of  Jones  v.  Jones,  16  Alee.  & 
W.  712.] 

As  to  the  case  in  which  the  ancestor 
died   out  of   possession,   and    after  the 


twenty  years  had  begun  to  run  against 
him,  in  that  case  the  heir  has  but  as 
long  as  the  ancestor  would  have  had, 
had  he  continued  to  live ;  that  case 
being  provided  for  by  the  third  section 
as  follows: — 

"When  the  person  claiming  such 
land  or  rent,  or  some  person  through 
loliom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in 
possession  or  receipt  of  the  profits  of 
such  land  or  tlie  receipt  of  such  rent, 
and  shall  xohile  entitled  thereto  have 
been  dispossessed  or  have  discontinued 
such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  ac- 
crued at  the  time  of  such  dispossession 
or  discontinuance  of  possession,  or  at 
the  last  time  at  lohich  unij  such  profits 
or  rent  toere  or  teas  so  received  "  [In 
Doe  v.  Rramston,  3  Ad,  &  Ell.  63, 
(afterwards  more  fully  noticed)  the 
Court  of  Queen's  Bench  held  the  above 
clause  of  the  third  section  applicable  to 
the  heir  of  a  wife  who,  and  whose  hu.s- 
band,  seised  in  her  right,  discontinued 
the  possession  whilst  entitled  thereto. 
But  in  Jumpsen  v.  Pitchers,  13  Sim. 
327,  the  Vice-Chancellor  of  England 
held  the  clause  inapplicable  to  a  wife, 
or  the  heir  of  a  wife,  who,  and  whose 
husband,  seised  in  her  right,  relinquish- 
ed ihe  possession  ??i  consequence  of  a 
conveyance  by  the  husband;  a  decision 
which  coincides  with  Sir  E.  Sugden's 
opinion  on  such  a  state  of  facts,  see  V. 
&  P.  631,  11th  edition.  The  Vice- 
Chancellor  was  of  opinion  that  the  hus- 
band's conveyance  had  the  effect  of 
making  that  which  was  tlie  wife's  pre- 
sent estate  a  fiiture  estate  within  the 
meaning  of  the  fourth  branch  of  the 
third  section;  and  see  Doe  v.  Liver- 
sedge,  infra.] 

Devisee. 

In  the  case  of  a  devisee  in  fee  (who 
is  a  hares  faclus)  the  right  depends  on 
the  same  words  as  that  of  the  heir  and 
accrues  at  the  same  period,  unless  in- 
deed in  the  possible  case  which  will  be 
hereafter  adverted  to.  With  regard  to 
the  devisee  of  a  particular  estate,  his 
right  also  accrues  at  the  period  of  the 
testator's  death,  since  no  person  had  any 
right  to  such  estate  before.  See  James 
V.  Salter,  3  Bing.  N.  C.  545;  a  decision 
which  will  be  tbunJ  set  forth  and  com- 
mented on  at  the  conclusion  of  the 
note. 
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Executor  and  Administrator. 

The  case  of  an  administrator  is  ex- 
pressly provided  for  by  section  6,  which 
directs  that  he  sliali  claim  as  if  there 
liad  been  no  interval  between  the  death 
and  the  grant  of  administration.  The 
executor  obviously  falls  within  the  same 
rule  as  the  devisee  in  fee. 

Remainder-mail  and  Reversioner. 

The  position  of  a  remainder-man  or 
reversioner  is  a  great,  deal  altered  by 
the  operation  of  the  statute.  Previous 
to  the  act,  it  will  be  recollected,  a  per- 
son entitled  to  a  vested  remainder  or  a 
reversion  had  always  twenty  years  after 
r*if)dl  ^''^  arrival  of  the  time  at  which 
^  J  his  estate  *would,  in  the  regular 
course  of  things,  have  come  into  posses- 
sion ;  and  such  right  appears  still  to  be 
allotted  to  him  by  that  part  of  the  third 
section  which  enacts,  "That  when  the 
estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion 
or  remainder,  or  other  future  estate  or 
interest,  and  no  person  shall  have  ob- 
tained the  possession  or  receipt  of  the 
profits  of  such  land,  or  the  receipt  of 
such  rent  in  respect  of  such  estate  or 
interest,  then  such  right  shall  be  deem- 
ed to  have  first  accrued  at  the  time 
when  such  estate  or  interest  became  an 
estate  or  interest  in  possession."  [In 
Doe  d.  Johnson  v.  Liversedge,  11  Mee. 
&.  W.  517,  an  action  of  ejectment  was 
brought  by  the  assignee  of  a  bankrupt 
to  recover  possession  of  a  copyhold  es- 
tate, which  had  been  surrendered  in 
1793  to  the  use  of  the  bankrupt  and  his 
wife  for  their  lives,  with  remainder  to 
the  heirs  of  the  husband,  who  became 
bankrupt  in  1807,  the  bargain  and  sale 
to  the  assignee  being  executed  in  that 
year.  The  bankrupt  had  not  been  heard 
of  from  18U5,  when  he  went  abroad,  but 
his  wife  continued  to  live  upon  the  pre- 
mises until  her  death  in  1841,  when  the 
lessor  of  the  plaintiff'  was  admitted  un- 
der the  surrender,  and  brought  eject- 
ment. It  was  contended  that  the  right 
of  entry  first  accrued  in  1807,  upon  the 
execution  of  the  bargain  and  sale,  and 
was  therefore  barred ;  but  the  Court 
held  it  to  be  a  case  of  a.  future  estate  or 
interest,  within  the  meaning  of  this 
branch  of  the  third  section  and  that  the 
lessor's  right  of  entry  only  accrued  upon 
the  death  of  the  wife  in  1841;  see,  too, 
Jumpsen  v.  Pitchers,  supra.] 


But  further ;  before  the  passing  of  the 
act,  a  reversioner  entitled  to  enter  by 
reason  of  forfeiture  had  his  option  either 
to  enforce  the  forfeiture  or  waive  it — 
and,  if  he  waived  it,  still  retained  his 
right  of  entering  within  twenty  years 
after  the  arrival  of  the  time  at  which 
his  estate  was  limited  to  take  effect  in 
possession.  Now  the  third  section  of  3 
&4  W.  4,  0.  27,  contains  the  following 
clause :  — 

"And  when  the  person  claiming  such 
land  or  rent,  or  the  person  through  whom 
he  claims,  shall  have  become  entitled  by 
reason  of  any  forfeiture  or  breach  of  con- 
dition, then  such  right  shall  be  deemed 
to  have  first  accrued  when  such  forfei- 
ture was  incurred  or  such  condition  was 
broken." 

The  effect  of  this,  it  was  apprehend- 
ed, might  possibly  be  to  oblige  the  re- 
versioner to  take  advantage  of  a  forfei- 
ture on  pain  of  losing  his  right  of  entry ; 
and,  to  prevent  such  a  construction,  it 
was  enacted  by  section  4 — 

"That  when  any  right  to  make  an 
entry  or  distress  or  to  bring  an  action  to 
recover  any  land  or  rent,  by  reason  of 
any  forfeiture  or  breach  of  condition  shall 
have  first  accrued  in  respect  of  any  es- 
tate or  interest  in  reversion  or  remainder, 
and  the  land  or  rent  shall  not  have  been 
recovered  by  virtue  of  such  right,  the 
right  to  make  an  entry  or  distress  or 
bring  an  action  to  recover  such  land  or 
rent  shall  be  deemed  to  have  first  ac- 
crued in  respect  of  such  estate  or  inte- 
rest at  the  time  when  the  same  shall 
have  become  an  estate  or  interest  in 
possession,  as  if  no  such  forfeiture  or 
breach  of  condition  had  happened." 

The  object  of  this  section  is  to  prevent 
the  party  entitled  to  an  estate  in  re- 
mainder or  reversion  from  being  barred 
by  his  own  clemency  in  not  taking  ad- 
vantage of  a  forfeiture,  or  by  his  igno- 
rance of  its  occurrence,  and  to  secure  to 
the  person  who  right  has,  the  option  of 
considering  himself  put  to  his  right  of 
entry  or  not  as  he  may  think  proper. 
[In  the  case  of  the  Duke  of  Leeds  v, 
Earl  Amherst,  2  Phil.  Chan.  Ca.  p.  124, 
by  analogy  to  the  rights  of  a  remainder- 
man under  this  statute,  an  account  for 
equitable  waste  committed  by  the  tenant 
for  life  was  decreed  against  his  represen- 
tatives at  the  suit  of  the  remainder-man, 
thirty-eight  years  after  the  waste  was 
committed,  the  plaintiff's  remainder  hav- 
ing fallen  into  possession  within  twenty 
years  before  the  filing  of  the  bill.    "  If," 
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says  the  Lord  Chancellor,  "equity  is  to 
follow  the  law,  this  court  is  bound  to 
adopt  the  rule  which  the  statute  has 
laid  down,  and  to  allow  the  same  time 
for  making  a  claim  of  this  kind  which 
the  statute  gives  for  making  a  claim  to 
the  land  itself."] 

The  fifth  section  enacts,  "That  a 
right  to  make  an  entry  or  distress  or  to 
bring  an  action  to  recover  any  land  or 
rent  shall  be  deemed  to  have  first  ac- 
crued, in  respect  of  an  estate  or  interest 
in  reversion,  at  the  time  at  which  the 
same  shall  have  become  an  estate  or 
interest  in  possession  by  the  determina- 
tion of  any  estate  or  estates  in  respect 
of  which  such  land  shall  have  been  held, 
or  the  profits  thereof  or  such  rent  shall 
have  been  received,  notwithstanding  the 
person  claiming  such  land,  or  some  per- 
son through  whom  he  claims,  shall,  at 
time  previously  to  the  creation  of  the 
estate  or  estates  which  shall  have  deter- 
mined, have  been  in  possession  or  receipt 
of  the  profits  of  such  land,  or  in  receipt 
of  such  rent." 

The  object  of  the  fifth  section  seems 
to  be  to  prevent  any  doubt  that  might 
have  arisen  upon  the  question,  whether 
a  person  being  in  possession  of  an  estate, 
and  then  going  out  of  possession  to  make 
room  for  somebody  entitled  to  a  sub- 
interest,  could  be  barred  of  the  remain- 
der of  his  interest  by  that  person's  pos- 
session] For  instance:  suppose  A.  to 
be  in  possession  of  an  estate  subject  to 
a  power  of  leasing  vested  in  B.,  B.  ex- 
ercises the  right  by  making  a  lease  for 
twenty  years.  Now  in  this  case  the 
fifth  section  declares  that  the  posses- 
sion of  the  lessee  for  twenty  years  shall 
not  prevent  A.'s  regress  at  their  ter- 
mination, but  that  A.'s  right  shall  be 
considered  to  have  accrued  anew  at 
the  end  of  the  twenty  years,  and  the 
consequent  determination  of  the  lessee's 
estate. 

It  must,  however,  be  recollected,  that 
the  fifth  section  applies  only  to  cases 
where  the  owner  of  the  estate  is  dispos- 
sessed by  some  one  rightfully  claiming 
a  particular  interest,  as,  in  the  instance 
above  put,  by  one  claiming  under  a 
power ;  the  twentieth  section  expressly 
providing,  that  where  a  person  having 
a  particular  estate  is  dispossessed  by 
r^A(\!\-\  wrong,  ihe  lapse  *of  twenty  years 
'■  '  shall  bar  not  only  that  estate, 
but  also  any  subsequent  one  existing  in 
the  same  person  :  unless,  indeed,  it  be 
revested  by  the  entry — not  of  the  person 
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dispossessed  or  his  representatives,  but  of 
some  one  entitled  to  an  intermediate  es- 
tate, which,  being  previous  to  the  estate 
in  reversion  or  remainder  of  the  person 
dispossessed,  could  not  vest  without 
causing  the  other  to  revest.  [Where, 
therefore,  upon  the  death  of  another,  a 
party  became  entitled  to  a  term  for  lives 
and  also  to  the  reversion  expectant  upon 
its  determination,  under  circumstances 
such  as  to  render  it  doubtful  whetlier 
there  was  a  merger,  but  he  did  not  take 
possession,  and  the  property  continneil 
to  be  occupied  by  persons  nut  entitled, 
and  upon  the  last  life  falling  in  he  brought 
ejectment,  it  was  held,  that  even  if  there 
was  no  merger,  yet,  reading  the  fifth  and 
twentieth  sections  together,  the  statute 
ran  from  the  time  when  the  title  to  the 
term  accrued,  and  not  from  the  deter- 
mination of  the  term ;  the  fifth  section 
applying  only  in  cases  where  another 
than  the  termor  or  person  entitled  to  an 
interest  in  possession,  is  also  the  imme- 
diate reversioner,  Doe  d.  Hall  v.  Mouls- 
dale,  10  Mee.  &  W.  689.] 

The  twentieth  section  is  as  follows: — 
"  That  when  the  right  of  any  person 
to  make  an  entry  or  distress  or  bring  an 
action  to  recover  any  land  or  rent  to 
which  he  may  have  been  entitled  for  an 
estate  or  interest  in  possession  shall  have 
been  barred  by  the  determination  of  the 
period  hereinbefore  limited,  which  shall 
be  applicable  in  such  case,  and  such  per- 
son sliall,  at  any  time  during  the  said 
period,  have  been  entitled  to  any  other 
estate,  interest,  right,  or  possibility,  in 
reversion,  remainder,  or  otherwise,  in  or 
to  the  same  laud  or  rent,  no  entry,  dis- 
tress, or  action  shall  be  made  or  brought 
by  such  person,  or  any  person  claiming 
through  him,  to  recover  such  land  or 
rent,  in  respect  of  such  other  estate,  in- 
terest, right,  or  possibility,  unless,  in  the 
mean  time,  such  land  or  rent  shall  have 
been  recovered  by  some  jjerson  entitled 
to  an  estate,  interest,  or  right  which 
shall  have  been  limited  or  taken  effect 
after  or  in  defeasance  of  such  estate  or 
interest  in  possession." 

Some  curious  questions  might  arise 
upon  this  section.  Suppose  A.  to  be  ten- 
ant for  life,  remainder  to  B.  for  life,  re- 
mainder to  A.  in  fee.  A.  is  disseised, 
and  twenty  years  elapse  without  his  re- 
entry. A.  and  his  heirs  are  now  totally 
barred  by  section  20,  so  that  no  act . 
which  they  can  do  can  possibly  entitle 
them  to  the  remainder  in  fee-simple.  B., 
however,  whose  right  accrues  upon  the 


474 


smith's  leading  cases. 


death  of  A.,  enters  as  of  his  life  estate, 
nnd  thereupon  the  remainder  dependent 
upon  it  revests.  Now,  suppose  A.,  to 
have  devised  this  remainder — shall  his 
devise  operate  on  the  estate  revesting] 
or,  as  it  could  not  operate  at  the  time  of 
liis  deii'i,  shall  it  not  operate  at  all,  and 
and  shall  the  remainder  go  to  his  heirs'! 
This  question,  and  others  which  might 
be  suggested,  would  probably  be  found 
susceptible  of  argument.  [In  Doe  d. 
Johnson  v.  Liversedge,  11  Mee.  &,  W. 
517,  the  Court  of  Exchequer  was  of  opi- 
nion that  the  words  *^  recovered  by  some 
person  entitled,"  are  satisfied  by  the  pos- 
session of  such  a  person,  though  not  in 
consequence  of  a  recovery  by  process  of 
law.] 

Estates  tail  and  Remainders  and  Re- 
versions on  Estates  tail. 

Sections  21  and  22  render  a  posses- 
sion that  would  be  destructive  to  the 
right  of  a  tenant  in  tail  destructive  also 
to  the  rights  of  any  person  whom  he 
could  have  barred  ;  and  the  twenty-third 
section  renders  certain  assurances, 
coupled  with  twenty  years'  possession, 
operative  against  the  remainder  or  re- 
version on  an  estate  tail  which  other- 
wise would  not  have  been  so. 

'J'he  twenty-first,  twenty-second,  and 
twenty-third  sections  are  as  follows: — 

Sect.  21  enacts,  "That  when  the 
right  of  a  tenant  in  tail  of  any  land  or 
rent  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  the  same, 
shall  have  been  barred  by  reason  of  the 
same  not  having  been  made  or  brought 
within  the  period  hereinbefore  limited, 
which  shall  be  applicable  in  such  case, 
no  such  entry,  distress,  or  action  shall 
be  made  or  brought  by  any  person  claim- 
ing any  estate,  interest,  or  right  which 
such  tenant  in  tail  might  lawfully  have 
barred." 

iSect.  22  enacts,  "  That  v/hen  a  tenant 
in  tail  of  any  land  or  rent,  entitled  to  re- 
cover the  same,  shall  have  died  before 
the  expiration  of  the  period  hereinbefore 
limited,  which  shall  be  applicable  in 
such  case,  lor  making  an  entry  or  dis- 
tress or  bringing  an  action  to  recover 
such  land  or  rent,  no  person  claiming 
any  estate,  interest,  or  right  which  such 
tenant  in  tail  might  lawfully  have  bar- 
red shall  make  an  entry  or  distress  or 
bring  an  action  to  recover  such  land  or 
rent  but  within  the  period  during  which, 
if  such  tenant  in  tail  had  so  lono"  con- 


tinued to  live,  he  might  have  made  such 
entry,  ordistressor  brought  such  action." 

Sect.  23  enacts,  "  That  when  a  tenant 
in  tail  of  any  land  or  rent  shall  have 
made  an  assurance  thereof,  which  shall 
not  operate  to  bar  an  estate  or  estates  to 
take  effect  after,  or  in  defeasance  of,  his 
estate  tail,  and  any  person  shall  by  vir- 
tue of  such  assurance,  at  the  time  of  the 
execution  thereof,  or  at  any  time  after- 
wards, be  in  possession  or  receipt  of  the 
profits  of  such  land,  or  in  the  receipt  of 
such  rent,  and  the  same  person,  or  any 
other  person  whatsoever  (other  than 
some  person  entitled  to  such  pos-  pjng-i 
session  or  receipt  in  respect  *of '-  -' 
an  estate  which  shall  have  taken  efl^ect 
after  or  in  defeasance  of  the  estate  tail), 
shall  continue  to  be  in  such  possession 
or  receipt  for  the  period  of  twenty  years 
next  after  the  commencement  of  the 
time  at  which  such  assurance,  if  it  had 
then  been  executed  by  such  tenant  in  tail 
or  the  person  who  would  have  been  en- 
titled to  his  estate  tail  if  such  r  *.n«  t 
assurance  had  not  been  '''exe-  *-  -^ 

cuted,  would,  without  the  consent  of  any 
other  person,  have  operated  to  bar  sucli 
estate  or  estates  as  aforesaid,  then  at  the 
expiration  of  such  period  of  twenty  years 
such  assurance  shall  be  and  be  deemed 
to  have  been  effectual  as  against  any 
person  claiming  any  estate,  interest,  or 
right  to  take  effect  after  or  in  defeasance 
of  such  estate  tail." 

With  regard  to  the  Issue  in  tail — 
Before  the  statute,  if  tenant  in  tail  had 
aliened  by  an  innocent  conveyance,  e.  g. 
lease  and  release,  the  issue  might,  upon 
his  death,  have  entered  ;  if  he  had  alien- 
ed by  a  tortious  one,  e.  g.  a  feofi^ment,  a 
discontinuance  took  place, and  they  were 
put  to  their  forrnedon.  In  both  cases 
the  right  of  the  issue  Jirst  accrued  upon 
the  death  of  the  ancestor :  so  that,  sup- 
posing the  tenant  in  tail,  sirice  the  sta- 
tute, to  alien  by  an  innocent  conveyance, 
there  may  be  a  question  made  whether 
the  issue  would  be  barred  at  the  expira- 
tion of  twenty  years  from  that  convey- 
ance, or  whether  they  would  still  retain 
their  right  to  enter  within  twenty  years 
after  the  death  of  the  ancestor.  In  sup- 
port of  the  latter  view  they  would  urge 
that  sections  twenty-one  and  twenty-two 
could  not  apply,  since  those  are  only 
aimed  at  cases  where  the  ancestor's 
right  is  afl^ected  by  lapse  of  time,  and  bi/ 
reason  of  an  entry  or  action  not  having 
been  made  or  brought,  not  where  his 
right  has  been  determined  by  his  own 
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conveyance,  after  whicli  he  could  not 
make  any  entry  or  bring  any  action 
whatever ;  and  that,  in  truth,  the  effect 
of  the  innocent  conveyance  is  merely  to 
pass  to  the  purchaser  such  an  interest 
as  the  tenant  in  tail  could  lawfully  grant, 
leaving  the  rights  of  the  issue  untouched. 
On  the  other  hand,  it  would  perhaps  be 
urged  that  the  case  fell  within  the  first 
clause  of  the  third  section,  and  was  a 
case  in  which  a  person  through  whom 
the  issue  claimed  had  been  in  possession 
in  respect  of  the  estate  claimed,  and  had, 
lohile  entitled  thereto,  discontinued  such 
possession.  But  the  words  in  italics  form 
an  argument  against  this  latter  construc- 
tion, since,  upon  executing  the  convey- 
ance, he  would  have  ceased  to  be  enti- 
tled and  consequently  would  not  have 
discontinued  his  possession  ivhile  entitled 
thereto.  Besides,  it  may  be  argued  that 
they  claim  not  through  their  ancestor, 
hnt  per  formam  doni,  [unless  the  inter- 
pretation clause,  section  1,  preclude  this 
last  argument.] 

Suppose,  next,  that  the  tenant  in  tail 
were  to  convey  by  feoffment,  this  would 
have  discontinued  the  estate  tail  before 
the  act ;  but  discontinuance  being  abo- 
lished by  section  39,  this  case  also  per- 
haps stands  on  the  same  footing  as  that 
of  an  innocent  conveyance.  [In  Doe  d. 
Daniell  v.  Woodroofe,  10  Mee.  &  VV. 
G08 ;  in  error,  1.5  Mee.  &  VV.  769,  a  case 
under  21  Jac.  1,  c.  16,  A.  tenant  in  tail 
r  ^,p,^  7 -|  special  aliened  in  1735  by  an 
'-  -"  *innocent  conveyance  to  B.  the 

heir  in  tail,  who  during  A.'slife  suffered 
a  recovery,  A.  died  in  1767,  B.  died  in 
1779,  and  the  Court  of  Exchequer,  and 
afterwards  the  E.xchequer  Chamber,  held 
that  the  rightof  entry  of  the  heirs  in  tail 
still  subsisted  in  the  year  1790  ;  for  that, 
up  to  the  death  of  B.  there  never  was 
any  available  right  of  entry  in  any  per- 
son, and  it  never  could  have  been  the 
intention  of  the  statute  to  takeaway  the 
right  of  entry  unless  an  available  right 
of  entry  had  descended  upon  some  per- 
son who  had  neglected  to  take  advan- 
tage of  it.  Doe  d,  Daniel  v.  VVoodroffe, 
is  now  (184S)  pending  in  the  House  of 
Lords  on  a  writ  of  error  ] 

Next,  as  to  the  Remainder-man  or 
Reversioner: — It  seems  that  wherever 
a  voidable  fee-simple  is  created  by  the 
tenant  in  tail,  whether  by  a  tortious  or 
an  innocent  conveyance,  the  right  of  the 
remainder-man  or  reversioner  is  to  a 
future  estate  within  the  meaning  of  the 
second  section,  and  is  governed  thereby. 


In  all  the  above  cases  it  is  obvious 
that,  on  the  death  of  the  tenant  in  tail 
who  made  the  conveyance,  the  statute 
will  begin  to  run  against  some  one.  [See 
the  observations  of  Sir  Edw.  Sugden 
on  these  sections,  V.  &  P.  llih  edi- 
tion.] 

]n  Doe  d.  Curzan  v.  Edmonds,  6  Mee. 
&  W.  295,  the  Court  of  Exchequer  were 
of  opinion,  that  where  there  was  an  es- 
tate for  life,  remainder  in  tail,  and  the 
tenants  for  life  and  in  tail  (after  an  ad- 
verse possession  had  commenced)  suffer- 
ed a  recovery  and  declared  the  use  of  it 
to  A.  for  life,  remainder  to  the  original 
tenant  for  life,  remainder  to  the  late  ten- 
ant in  tail  for  life,  remainders  over  to  his 
issue,  remainder  to  B.  for  life,  and  the 
late  tenant  in  tail  died  without  issue, 
B.  had  the  same  time  to  enter  that  the 
tenant  in  tail  would  have  had  had  there 
been  no  recovery. 

Landlord. 

The  case  of  a  landlord  is,  of  course, 
only  a  branch  of  that  of  the  reiersioner. 
There  are,  however,  some  peculiar  con- 
siderations applicable  to  it.  By  the  word 
landlord  I  understand  a  reversioner  in 
the  actual  receipt,  or  entitled  to  the  ac- 
tual receipt,  of  the  rent  of  the  land. 
Now,  previous  to  3  &  VV.  4,  c.  27,  the 
rule  was  that  the  landlord  had  a  right  to 
enter  at  the  expiration  of  the  lease,  or 
within  twenty  years  afterwards,  even 
though  he  might,  during  the  whole  pe- 
riod that  the  lease  had  to  run,  have  dis- 
continued the  receipt  of  the  rent  due 
from  the  tenant ;  for  it  was  a  maxim,  that 
neither  non-payment  of  rent  nor  pay- 
ment of  rent  to  the  wrong  person  could 
amount  to  an  ouster,  since  no  person  by 
wrong  could  gain  another's  right.  N.  B. 
P.  104;  Elvis  v.  Archbishop  of  York, 
Hob.  322.  This  rule,  which  was  the 
same  in  all  cases,  is  however  consider- 
ably altered  by  the  present  act. 

The  general  rule  regarding  rever- 
sioners is  promulgated,  as  has  been 
already  seen,  *by  section  3,  viz.  r%4(\7-| 
— that  "  when  the  estate  or  inte-  '-  -^ 
rest  claimed  shall  have  been  an  estate 
or  interest  in  reversion,  or  remainder,  or 
other  future  estate  or  interest,  and  no 
person  shall  have  obtained  the  posses- 
sion or  receipt  of  the  profits  of  such  land 
or  the  receipt  of  such  rent  in  respect  of 
such  estate  or  interest,  then  such  right 
shall  be  deemed  to  have  first  accrued  at 
the  time  tohen  such  estate  or  interest 
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became  an  estate  or  interest  in  posses- 
sion. 

The  qualifications  engrafted  on  this 
rule  with  regard  to  reversions  expectant 
on  estates  tail  have  been  already  sliewn. 
In  the  cases  of  landlord  and  tenant,  the 
following  further  qualifications  are  to  be 
remarked : 

First,  that  by  the  provision  of  section 
7,  in  the  case  of  a  tenancy  at  will,  the 
tenancy,  if  not  determined  sooner,  is  to 
be  deemed  determined  at  the  expiration 
of  a  year;  and,  if  the  landlord  neglect 
for  twenty  years  after  that  time  either 
to  enforce  payment  of  rent  or  claim  pos- 
session of  the  land,  it  seems  that  his 
right  to  do  so  will  be  extinguished.  See 
Doe  d.  Thompson  v,  Thompson,  6  Ad.  & 
Ell.  721. 

The  seventh  section  is  as  follows: — 
"And  be  it  further  enacted,  that  when 
any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  as  tenant  at  will, 
the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom 
lie  claims  to  make  an  entry  or  distress, 
or  bring  an  action  to  recover  such  land 
or  rent  ^hall  be  deemed  to  have  first  ac- 
crued either  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined  : 
Provided  always,  that  no  mortgagor  or 
cestui  que  trust  shall  be  deemed  to  be  a 
tenant  at  will,  within  the  meaning  of 
this  clause,  to  his  mortgagee  or  trustee." 

In  Doed.  Bennett  v.  Turner,  Glouces- 
ter Summer  Assizes  1840,  [7  Mee.  & 
W.  226]  the  defendant  had  entered  by 
the  permission  of  the  lessor  of  the  plain- 
tiff in  1817,  and  continued  in  possession 
till  1839,  no  rent  had  been  paid ;  but 
about  the  year  1827,  the  lessor  of  the 
plaintiff  had  entered  and  cut  stone,  with- 
out the  defendant's  consent.  Parke,  B., 
ruled  that  this  was  a  determination  of 
the  will,  and  that  a  new  tenancy  com- 
menced on  the  defendant's  retaining 
possession  after  that  period ;  and,  conse- 
quently, that  the  20  years  had  not  run, 
and  that  the  lessor  of  the  plaintift'  must 
recover.  Upon  a  motion  for  a  new  trial, 
the  court  were  of  opinion  that  the  learn- 
ed judge  had  rightly  directed  the  jury 
that  the  landlord's  entry  to  cut  stone  in 
1837,  was  a  determination  of  the  ten- 
ancy at  will,  and  they  were  further  of 
opinion  that  if,  on  the  determination  of 
the  tenancy  at  will,  a  new  tenancy  at 


will  commenced,  the  period  of  limitation 
would  run,  not  from  the  commencement 
of  the  old,  but  from  that  of  the  new 
tenancy.  But  they  thought  that  if  upon 
the  determination  of  the  first  tenancy  at 
will  a  tenancy  at  sufferance  commenced 
and  continued  down  to  the  expiration  of 
the  statutable  time  of  limitation,  that  is 
to  the  end  of  twenty  years  from  the  ter- 
mination of  the  year  next  after  the  com- 
mencement of  the  first  tenancy,  the  ope- 
ration of  the  act  could  not  be  stopped  by 
the  conversion  of  the  tenancy  at  will 
into  a  tenancy  on  sufierance.  And  in 
that  case  they  thought  the  lessor  of  the 
plaintiff  would  be  barred.  And  they 
granted  a  new  trial  in  order  that  the 
jury  might  be  asked  whether,  after  the 
determination  of  the  original  tenancy  in 
1827,  the  tenancy  on  sufferance  thereby 
occasioned  was  permitted  to  continue,  or 
a  new  tenancy  at  will  created  by  the 
parties.  The  case  was  .again  tried,  and 
the  jury  found  that  a  new  tenancy  at 
will  was  created.  [On  the  second  trial, 
the  jury  having  been  directed  by  the 
judge,  in  conformity  with  the  opinion  of 
the  Court  of  Exchequer,  a  bill  of  excep- 
tions was  tendered,  and  the  Court  of 
error  agreed  in  opinion  with  the  court 
below.  Turner  v.  Doe  d.  Bennett,  9 
Mee.  &  W.  64:3.  See  also  Doe  d.  Stan- 
way  v.  Rock,  4  M.  &L  Or.  30.  After  the 
decision  in  Doe  d.  Bennett  v.  Turner, 
the  general  impression  at  the  bar  is  be- 
lieved to  have  been  that  a  tenancy  at 
will,  created  before  the  statute,  and  fol- 
lowed immediately  either  by  a  tenancy 
at  sufferance  or  an  adverse  possession, 
would  operate  as  a  bar,  provided  the 
tenancy  at  will  and  adverse  possession, 
or  tenancy  at  sufferance,  taken  together, 
had  continued  for  twenty-one  years 
without  payment  of  rent  or  acknowledg- 
ment of  title,  and  this  was  supposed  to 
be  involved  in  the  opinion  expressed  by 
the  Court  of  Exchequer  in  Doe  d.  Ben- 
nett v.  Turner,  at  page  284  of  the  re- 
port in  7  Mee.  &  W.,  that  "  if  when  the 
original  tenancy  at  will  determined  in 
1827,  no  new  tenancy  at  will  had  been 
created,  but  the  tenant  had  continued  to 
occupy  merely  as  tenant  at  sufferance, 
then  the  reasoning  of  the  defendant 
would  have  been  correct;  the  right  to 
bring  an  action  which  by  the  express 
provision  of  the  7th  section  undoubtedly 
accrued  to  the  plaintiff  in  1818,  would 
have  continued  uninterrupted  during  the 
succeeding  twenty  years,  and  not  having 
been  exercised  during  that  period,  would 
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have  been  barred."  Accordingly,  the 
question,  whetlier  the  tenancy  at  will 
was  in  that  case  succeeded  by  a  tenancy 
at  sufferance  or  by  a  new  tenancy  at 
will,  was  the  only  question  to  determine 
which  a  second  trial  was  directed,  and 
the  only  question  which  was  left  to  the 
jury  upon  that  new  trial;  a  question 
which  was,  however,  obviously  immate- 
rial to  the  ultimate  decision  of  the  case, 
unless  the  time  of  limitation  would,  in 
r*4n*'  1  ^^^^  event  of  a  tenancy  at  *suf- 
'-  '^J  ferance  being  found  to  have 
succeeded  the  tenancy  at  will,  have  run 
from  1818,  the  time  at  which  the  first 
year  of  the  tenancy  at  will  expired. 
However,  the  Court  of  Queen's  Bench 
has  in  the  subsequent  case  of  Doe  d. 
Evans  v.  Page,  5  Q,.  B.  767,  pronounced 
a  judgment,  which  certainly  appears  to 
be  founded  on  a  different  view  of  the 
seventh  section  of  the  statute  from  that 
taken  by  the  Court  of  Exchequer  in  Doe 
d.  Benuett  v.  Turner.  In  Doe  v.  Page, 
the  father  of  the  lessor  of  the  plaintiff 
had  inclosed  a  piece  of  waste  in  1802, 
and  had  died  in  1816,  leaving  a  widow, 
who  occupied  till  1832,  but,  as  the  jury 
found,  occupied  as  tenant  at  will  to  her 
son,  who  was  heir  to  his  father.  In  1832 
(before  the  stat.  3  &  4  W.  4,  c.  27)  the 
widow  died,  and  the  defendant  then  en- 
tered and  held  till  the  commencement  of 
the  action  in  1941,  adversely  to  the 
lessor  of  the  plaintiff.  Under  the^e  cir- 
cumstances, the  court  held  that  the 
plaintiff  was  entitled  to  recover.  "We 
are  of  opinion, "said  Lord  Denman,  deli- 
vering judgment,  "  that  the  seventh 
section  only  applies  to  cases  of  tenancies 
at  will  existing  at  the  time  the  act 
passed,  or  subsequently;  and  that  tt  does 
not  apply  to  cases  where  the  tenancy  at 
will  had  been  determined  before  the 
passing  of  the  act."  Now  in  Doe  v. 
Turner,  the  first  tenancy  at  will  had  de- 
termined before  the  passing  of  the  act, 
viz.,  in  1827,  and  it  seems  difficult  to 
reconcile  the  opinion  of  the  Court  of  Ex- 
chequer, that  if  succeeded  by  a  tenancy 
at  sufferance  it  would  have  operated  as 
a  bar,  with  the  grounds  of  the  decision 
of  the  Court  of  Queen's  Bench  in  Doe 
d.  Evans  v.  Page.  In  two  cases,  subse- 
quently decided  in  the  Court  of  Queen's 
Bench,  Doe  d.  Angell  v.  Angell,  9  Q.  B. 
328,  and  Doe  d.  Dayman  v.  iMoore,  9  Q. 
B.  555,  the  decision  in  Doe  v.  Page  is 
adverted  to,  and  put  upon  the  ground 
rather  that  the  tenancy  at  will  had  been 
determined  before  the  passing  of  the  act. 


than  that  the  seventh  section  was  wholly 
prospective;  indeed  Doe  v.  AJoore  ex- 
pressly decides  the  seventh  section  to  be 
so  far  retrospective  as  to  apply  to  ten- 
ancies at  will  existing  at  the  time  of  the 
passing  of  the  act.  "  Although,"  (says 
Lord  Denman,  in  delivering  judgment) 
"in  Doe  v.  Page,  that  section  (7th)  was 
held  not  to  be  retrospective,  yet  it  cer- 
tainly applies  where  there  has  been  no 
express  act  done  to  determine  the  ten- 
ancy at  will  up  to  the  time  of  the  pass- 
ing of  the  statute."  And  accordingly, 
it  was  held,  in  Doe  v.  Moore,  that  a  ten- 
ancy at  will  existing  for  twenty-one 
years  before,  and  at  the  time  of  the 
passing  of  the  act,  was  a  bar,  no  action 
having  been  brought  within  five  years 
after  the  statute  passed.  In  the  judg- 
ment of  the  court,  in  Doe  v.  Angell,  it 
is  stated  that  the  Court  of  Exchequer, 
in  the  case  of  Doe  v.  Sumner,  14  Alee. 
&  W,  39,  "agreed  that  Doe  v.  Page 
*was  rightly  decided."  That  r^An-yLi 
case,  however,  proceeded  not    ^  J 

upon  the  seventh  but  upon  the  eighth 
section  of  the  statute,  and  in  the  more 
recent  case  of  Jones  v.  Jones,  16  Mee. 
&  W.  712,  where  the  effect  of  tenan- 
cies at  will  determined  before  the  pass- 
ing of  the  act  is  incidentally  discussed 
in  the  judgment,  the  Court  of  Exche- 
quer observed  a  degree  of  caution  upon 
the  subject  scarcely  consistent  with  an 
opinion  that  the  case  of  Doe  v.  Turner 
had  ceased  to  be  law.  In  a  case  of  Doe 
d.  Goody  v.  Carter,  9  Q.  B.  863,  the 
Court  of  Queen's  Bench  are  said  to 
have  cited  and  reasoned  upon  the  case 
of  Doe  v.  Turner,  without  disapproba- 
tion ;  but  in  the  still  more  recent  case 
of  Doe  d.  The  Birmingham  Canal  Co. 
V.  Bold,  11  Q.  B.  127,  the  court,  after 
taking  time  to  consider  the  point,  are 
reported  to  have  treated  it  as  ^^  clear 
that  the  determination  of  an  estate  at 
will  before  the  statute  'passed  gives  a 
right  of  entry  commencing  at  that 
time"  as  decided  in  Doe  d.  Evans  v. 
Page.  It  is  submitted  that  the  decision 
in  Doe  d.  Evans  v.  Page  is  more  in  con- 
formity with  the  words  of  the  seventh 
section  of  the  statute  than  the  opinion 
expressed  in  the  case  of  Doe  v.  Turner, 
and  less  likely  to  produce  injustice;  for 
although  the  hardship  alluded  to  in  the 
judgment  of  the  court  in  Doe  v.  Page 
would  only  exist  where  the  tenancy  at 
will,  having  been  determined  before  the 
act,  was  succeeded  by  an  adverse  pos- 
session and  not  by  a  tenancy  at  suffer- 
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ancc,  (the  latter  case  being  witliin  the 
protection  of  the  fifteenth  section,)  yet 
it  seems  clear  that  the  same  construc- 
tion must  apply  in  both  cases,  there 
being  no  words  in  the  seventh  section 
upon  which  a  distinction  between  them 
could  be  founded.] 

SecoyiJhj,  In  the  case  of  a  tenant 
holding  under  a  lease  not  in  loriting,  it 
appears  from  the  provisions  of  the 
eighth  section,  that  his  landlord's  right 
is  to  begin  to  run  at  the  end  of  one  year 
(if  he  be  a  tenant  from  year  to  year,)  or 
at  the  end  of  the  first  period  of  his  ten- 
ancy (if  he  be  a  tenant  for  any  other 
period,)  unless  indeed  rent  have  been 
subsequently  paid ;  for  then  the  right 
will  commence  from  the  last  payment, 
and  the  landlord  will  be  barred  at  the 
expiration  of  twenty  years  from  the  date 
of  such  last  payment. 

The  eighth  section  is  as  follows: — 
"  And  be  it  further  enacted.  That  when 
any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  re- 
ceipt of  any  rent,  as  tenant  from  year  to 
year  or  other  period,  without  any  lease  in 
writing,  the  right  of  the  person  entitled 
subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or 
distress,  or  to  bring  an  action  to  reco- 
ver such  land  or  rent,  shall  be  deemed 
to  ha\^  first  accrued  at  the  deter- 
mination of  the  first  of  such  years  or 
other  periods,  or  at  the  last  time  when 
any  rent  payable  in  respect  of  such  ten- 
ancy shall  have  been  received  (which 
shall  last  happen.")  [This  section  has 
been  held  to  apply  to  tenancies  from 
year  to  year  created  before,  and  existing 
at,  the  time  of  the  passing  of  the  act. 
Doe  d.  Jukes  v.  Sumner,  14  Mee.  &l 
W.  39,  and  in  order  to  prove  payment 
of  rent,  so  as  to  take  a  case  out  of  its 
operation,  a  verbal  admission  of  the  fact 
by  the  occupier,  or  any  person  under 
whom  he  claims,  is  evidence.  Doe  d. 
Earl  Spencer  v.  Beckett,  4  Q.  B.  60.] 

Thirdly,  In  the  case  of  a  tenant  hold- 
ing under  a  lease  in  loriling,  the  year- 
ly rent  reserved  on  ichich  amounts  to 
twenty  shillings.  If  the  rent  have  beeu 
received  by  some  person  wrongfully 
claiming  to  bo  entitled  to  the  reversion, 
and  no  rent  been  subsequently  received 
by  the  rightful  landlord,  the  landlord's 
right  is  deemed  to  have  first  accrued 
from  the  period  when  the  wrongful  re- 
ceipt commenced.  This  is  a  perfectly 
new  enactment ;  for,  under  the  former 
statutes,  receipt  of  rent  never  constitut- 


ed an  ouster.  Gilb.  Ten.  97 ;  Good- 
right  v.  Jones,  Cruise  on  Fines,  3d  ed. 
295;  Doe  v.  Danvers,  7  East,  299.  And 
the  policy  on  which  it  is  based  is  thus 
explained  by  the  Real  Property  Com- 
missioners in  their  first  Report,  page 
77:  "  Another  rule  is  (speaking  of  the 
then  law,)  that  in  the  case  of  a  lease, 
adverse,  possession,  so  as  to  bar  the  re- 
versioner, does  not  commence  till  the 
expiration  of  the  term,  where  rent  is 
reserved  on  a  lease.  We  consider  it 
more  reasonable  that  the  limitation 
should  run  from  the  time  when  the  rent 
began  to  be  received  from  a  person  claim- 
ing adversely,  so  that  there  shall  not  be 
a  new  period  of  limitation  from  the  ex- 
piration of  the  lease.  The  receipt  of 
rents  and  profits  is  equivalent  to  the 
occupation  of  the  soil.  The  person  who 
is  in  possession  of  them  can  do  nothing 
more  to  establish  his  rights,  and  the  per- 
son to  whom  they  are  denied  is  virtually 
dispossessed." 

*The  ninth  section  is  as  fol-  r-^,AC\a,-\ 
lows : — "  x^nd  be  it  further  enact-  ^  -' 
ed.  That  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent,  by 
virtue  of  a  lease  in  writing,  by  which  a 
rent  amounting  to  the  yearly  sum  of 
twenty  shillings  or  upwards  shall  be  re- 
served, and  the  rent  reserved  by  such 
lease  shall  have  been  received  by  some 
person  wrongfully  claiming  to  be  enti- 
tled to  such  land  or  rent  in  reversion 
immediately  expectant  on  the  determi- 
nation of  such  lease,  and  no  payment  in 
respect  of  the  rent  reserved  by  such 
lease  shall  afterwards  have  been  made 
to  the  person  rightfully  entitled  thereto, 
the  right  of  the  person  entitled  to  such 
land  or  rent  subject  to  such  lease,  or  of 
the  person  through  whom  he  claims,  to 
make  an  entry  or  distress,  or  to  bring  an 
action  after  the  determination  of  such 
lease  shall  be  deemed  to  have  first  ac- 
crued at  the  time  at  which  the  rent 
reserved  by  such  lease  was  first  so  re- 
ceived by  the  person  wrongfully  claim- 
ing as  aforesaid;  and  no  such  right 
shall  be  deemed  to  have  first  accrued 
upon  the  determination  of  such  lease  to 
the  person  rightfully  entitled."  [In 
Doe  d.  Angell  v.  Angell,  9  Q.  B.  32S, 
John  Angell,  the  testator,  demised  cer- 
tain lands  and  premises  in  1776  for  sixty- 
one  years,  and  died  in  1781,  from  which 
time  to  1837,  when  the  action  was 
brought  by  the  lessor  of  the  plaintiff 
clainiino'  as  devisee  of  the  testator,  the 
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rent  under  the  lease  had  been  received 
by  tiie  defendant's  father  and  himself, 
claiming-  also  as  devisees.  It  was  held 
the  case  was  within  the  ninth  section, 
and  that  the  lessor  of  the  plaintiff' would 
have  been  barred  had  he  not  brougiit 
his  action  under  the  fifteenth  section 
within  five  years  after  the  passing  of 
the  act.] 

It  will  be  observed  that  in  the  two 
first  of  the  three  cases  above  pointed 
out — that,  namely,  of  the  tenant-at-vvill, 
and  that  of  the  tenant  holding  under  a 
lease  not  in  writing, — the  tenant  may 
himself,  in  twenty  years  after  the  period 
fixed  for  the  commencement  of  the  land- 
lord's right,  acquire  a  right  to  hold  out 
his  own  landlord; — while,  in  the  third 
case, — that,  namely,  in  which  the  ten- 
ant holds  under  a  written  lease, — he 
never  can  acquire  a  right  against  his 
landlord;  for  the  time  of  limitation  does 
not  begin  to  run  till  payment  of  rent  by 
him  to  some  third  person,  at  the  expira- 
tion of  twenty  years  from  which  lime 
the  right  is  acquired,  not  by  the  tenant, 
but  by  the  third  person  to  whom  he  so 
pays  rent;  for  it  is  enacted  by  section 
85,  "  that  the  receipt  of  the  rent  payable 
by  any  tenant  from  year  to  year,  or  other 
lessee,  shall,  as  against  such  lessee,  or 
any  person  claiming  under  him,  (but 
subject  to  the  lease,)  be  deemed  to  be 
the  receipt  of  the  profits  of  the  land  for 
the  purposes  of  this  act."  And  it  has 
lately  been  decided  that,  in  the  case  of 
mere  non-payment  of  such  a  rent  for 
twenty  years,  the  landlord  does  not, 
under  section  2,  lose  his  right  to  recover 
arrears  less  than  twenty  years  old. 
Grant  v.  Ellis,  9  JVIee.  &  W.  113. 

With  regard  to  the  other  cases  be- 
tween landlord  and  tenant,  those, 
namely,  where  the  lease  is  in  writing 
but  the  rant  less  than  twenty  shillings, 
and  where  the  lease  is  in  writing,  and 
the  rent  has  not  been  paid  to  any  torti- 
ous claimant,  though  the  rightful  land- 
lord may  have  discontinued  the  posses- 
sion of  it — those  cases  stand  upon  the 
general  rule  laid  down  by  section  8,  and 
the  reversioner's  right  to  enter  accrues 
on  the  determination  of  the  particular 
estate.  See  Doe  d.  Davy  v.  Oxenham, 
7  Mee.  &  \V.  131.  [Fulton  v.  Creagh, 
r  *Ans  "1  ^  Jones  &  *Lat.  cas.  tem.  Sug- 
L  ^"««  J  jen^  ::i.29;  Drew  v.  E.  of  Nor- 
bury,  3  Jones  &  Lat.  280  ;  Doe  d.  New- 
man V.  Uopsall,  4  Q,.  B.  G()3(i);  and 
Chadwick  v.  Broadwood,  3  Beav.  3US, 
overruling  the  opinion  said  to  have  been 


expressed  by  Lord  Abinger,  C.  B.,  in 
Ex  parte  Jones,  4  You.  &  Col.  Aiid] 

The  reason  for  this  i.s,  tiiat,  where  a 
rent  of  less  than  twenty  shillings  is  re- 
served, the  sum  is  of  so  small  i(n|)ort- 
ance,  that  the  true  landlord  may  pos- 
sibly neglect  to  enlbrce  payment  of  it, 
and  the  tenant  in  possession  may  not 
think  it  worth  his  while  to  look  strictly 
into  the  title  of  the  person  demanding  it 
Irom  him  :  indeed,  the  former  reason  is 
expressly  given  by  the  commissioners 
at  the  conclusion  of  the  passage  the 
commencement  of  which  is  above  cited 
And  where  the  lease  has  been  reduced 
to  writing,  there  can  at  no  period  be  any 
difficulty  in  ascertaining  on  what  terms 
the  tenant  entered,  and  consequently  it 
would  be  wanton  to  allow  him  to  acquire 
a  title  to  the  fee,  inconiravention  of  the 
terms  of  his  own  written  muniment. 
[In  the  case  of  Doe  d.  Mannion  v.  Bing- 
ham, 3  Ir.  L.  R.,  456,  the  Court  of 
Common  Pleas  in  Ireland  iield  th.it  a 
landlord  who  had  not  received  rent  from 
his  tenant  holding  under  a  lease,  was 
barred  by  the  3  &  4  \V.  4,  c.  27,  ss.  2 
&L  3,  from  recovering  in  ejectment  Ibr 
non-payment  of  rent  under  a  proviso  in 
the  lease,  "  that  if  the  said  reserved 
yearly  rent  or  any  part  thereof  should 
happen  to  be  unpaid,  &,c.,  then,  and  so 
often  as  it  should  so  happen,  &c.,  it 
should  be  lawful  for  the  said  F.  C.,&c , 
to  enter,  «&c."  The  Court  was  strongly 
pressed  with  the  anomaly  of  allowing 
the  landlord  to  recover  at  the  end  of  the 
term  or  within  20  years  after,  and  yet 
to  prevent  his  recovering  during  the 
term  for  non-payment  of  the  rent.  Ad- 
mitting however  the  anomaly,  the  Court 
yet  thought  the  words  of  the  statute  too 
strong  to  be  got  over.  But  it  seems 
impossible  to  reconcile  ihis  case  with 
that  of  Doe  d.  Davey  v.  Oxenham,  supra. 
See  per  Alderson,  B.  in  Owen  v.  De 
Beauvoir,  16  Mee.  &  VV.  560.] 

It  will  be  recollected,  that,  in  cases 
of  landlord  and  tenant,  as  well  as  in  all 
other  cases  arisng  on  tliis  act,  an  ac- 
knowledgment, such  as  is  prescribed  by 
sect.  14,  which  shall  be  liereafter  set 
out,  will  prevent  the  time  of  limitation 
from  barring,  and  cause  it  to  begin  to 
run  de  novo  from  the  date  of  the  ackn(jw- 
ment. 

It  may  be  observed,  upon  the  seventh, 
eighth,  and  ninth  sections,  that  they  do 
not,  like  the  third  section,  contain  merely 
examples  of  the  openition  of  the  second, 
but  enactments  altering  tlie   operation 
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which  the  second  section  would  other- 
wise have  had.  Thus,  in  the  case  of  a 
tenancy  from  year  to  year  not  created 
by  writing,  liad  it  not  been  for  the 
eighth  section,  the  right  contemplated 
by  the  second  section  would  nut  have 
accrued  till  the  determination  of  the 
tenancy  by  notice  to  quit  or  surrender. 
[So  in  Doe  v.  Angell,  ante,  409,  the 
right  to  bring  the  action  (in  the  ordinary 
sense  of  the  phrase)  would  not  have  ac- 
crued until  1837,  when  the  lease  ex- 
pired,— but  (as  observed  in  the  judg- 
ment) the  effect  of  the  ninth  section  in 
that  case  was,  that  the  riglit  to  bring 
the  action  in  1837  was  (for  the  purpose 
of  reckoning  the  statutory  period  of 
limitation)  deemed  to  have  first  accrued 
in  1784,  when  the  rent  was  first  receiv- 
ed wrongfully,  and  was  barred  (subject 
to  the  effect  of  the  fifteenth  section)  by 
the  lap.-;e  of  twenty  years  in  1304,  thirty- 
three  years  before  the  time  for  bringing 
such  action  had  arrived.  That  seem- 
ingly paradoxical  result,  however,  flow- 
ed from  the  laches  of  those  under  whom 
the  lessor  of  the  plaintiff  claimed,  in  not 
asserting  their  right  to  the  rent.] 

Mortgagor  and  Mortgagee. 

The  case  of  mortgagor  and  mort- 
gagee involved  some  difficulty.  Section 
28  had  indeed  provided  that  where  the 
mortgagee  had  taken  possession,  the 
r*4nf»l  'I'orfg^ffO'"  should  *be  barred 
I-  "  -^  after  twenty  years,  unless  such 
an  acknowledgment  had  been  given  as 
is  there  specified. 

That  section  is  as  follows  : — "And  be 
it  further  enacted.  That  when  a  mort- 
gagee should  have  obtained  the  posses- 
sion or  receipt  of  the  profits  of  any  land, 
or  the  receipt  of  any  rent,  comprised  in 
his  mortgage,  the  mortgagor,  or  any 
person  claiming  through  him,  shall  not 
bring  a  suit  to  redeem  the  mortgage  but 
within  twenty  years  next  after  the  time 
at  which  the  mortgagee  obtained  such 
possession  or  receipt,  unless,  in  the  mean 
time,  an  acknowledgment  of  the  title  of 
the  mortgagor,  or  of  his  right  of  redemp- 
tion, shall  have  been  given  to  the  mort- 
gagor, or  some  person  claiming  his 
estate,  or  to  the  agent  of  such  mortga- 
gor or  person,  in  writing,  signed  by 
the  mortgagee,  or  the  person  claiming 
through  him  ;  an"d  in  such  case,  no  such 
suit  siiall  be  brought  but  within  twenty 
years  next  after  the  time  at  which  such 


acknowledgment,  or  the  last  of  such  ac- 
knowledgments, if  more  than  one,  was 
given;  and  when  there  shall  be  more 
than  one  mortgagor,  or  more  than  one 
person  claiming  through  the  mortgagor 
or  mortgagors,  such  acknowledgment,  if 
given  to  any  of  such  mortgagors  or  per- 
sons, or  his  or  their  agent,  shall  be  as 
effectual  as  if  the  same  had  been  given 
to  all  such  mortgagors  or  persons;  but 
where  there  shall  be  more  than  one 
mortgagee,  or  more  than  one  person 
claiming  the  estate  or  interest  of  the 
mortgagee  or  mortgagees,  such  acknow- 
ledgment, signed  by  one  or  more  of  such 
mortgagees  or  persons,  shall  be  effectual 
only  as  against  the  party  or  parties 
signing  as  aforesaid,  and  the  person  or 
persons  claiming  any  part  of  the  mort- 
gage money,  or  land  or  rent,  by,  from, 
or  under  him  or  them,  and  any  person 
or  persons  entitled  to  any  estate  or  es- 
tates, interest  or  interests,  to  take  effect 
after  or  in  defeasance  of  his  or  their 
estate  or  estates,  interest  or  interests, 
and  shall  not  operate  to  give  to  the 
mortgagor  or  mortgagors  a  right  to  re- 
deem  the  mortgage  as  against  the  per- 
son or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money, 
or  land  or  rent;  and  where  such  of  the 
mortgagees  or  persons  aforesaid  as  shall 
have  given  such  acknowledgment  shall 
be  entitled  to  a  divided  part  of  the  land 
or  rent  comprised  in  the  mortgage,  or 
some  estate  or  interest  therein,  and  not 
to  any  ascertained  part  of  the  mortgage 
money,  the  mortgagor  or  mortgagors 
shall  be  entitled  to  redeem  the  same 
divided  part  of  the  land  or  rent  on  pay- 
ment, with  interest,  of  the  part  of  the 
mortgage  money,  which  shall  bear  the 
same  proportion  to  the  whole  of  the 
mortgage  money,  as  the  value  of  such 
divided  part  of  the  land  or  rent  shall 
bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage." 
(See  Brown  v.  Bishop  of  Cork,  1  Dm. 
&  Walsh,  709);  [Hyde  v.  Dallaway,  2 
Hare,  528 ;  Trulock  v,  Robey,  12  Sim. 
402;  Lucas  V.  Dennison,  13  Sim.  584; 
Batchelor  v.  Middleton,  6  Hare,  75.] 

But  the  main  difficulty  that  arose  was 
in  the  case  of  a  mortgagor  in  posses- 
sion. His  situation  will  be  found  dis- 
cussed, independently  of  this  statute,  in 
the  notes  to  Keech  v.  Hall,  in  the  first 
volume;  but  the  considerations  there 
adduced  were  inapplicable  to  cases  un- 
der the  3  &  4  W.  4,  c.  27;  that  statute 
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having  expressly  declared  in  section  7, 
"  that  no  mortgagor  or  cestui  que  trust 
should  be  lenant-at-tv'dl,  within  the 
meaning  of  that  clause,  to  his  mortgagee 
or  trustee,"  Hence  it  was  contended, 
that,  at  the  expiration  of  twenty  years, 
the  right  of  the  mortgagee  would  be 
barred  by  section  2, — the  words  of 
which,  it  was  thought,  were  perhaps 
wide  enough  to  include  his  case  :  though 
certainly  his  case  was  not  within  the 
spirit  of  them.  And  in  Doe  d.  Jones  v. 
Williams,  5  Ad.  &.  Ell.  291,  the  judges 
had  expressed  considerable  doubt  as  to 
the  true  situation  of  the  mortgagor  in 
such  a  case.  "  How  far,"  said  Patteson, 
J.,  "  under  the  third  section,  it  is  neces- 
sary for  the  mortgagee  to  bring  this 
action  within  twenty  years  from  the 
day  of  default,  I  cannot  say.  I  do  not 
see  my  way  at  all.  If  the  third  section 
was  intended  to  comprehend  the  case  of 
a  mortgagee,  it  is  very  ill  penned." 
However,  the  question  is  now  set  at  rest 
by  Stat.  7  Will.  4  &  1  Vict.  cap.  28, 
which  enacts,  "  that  it  shall  and  may  be 
lawful  for  any  person  entitled  to  or 
claiming  under  any  mortgage  of  land,  to 
make  an  entry,  or  bring  an  action  at  law, 
or  suit  in  equity,  to  recover  such  land, 
at  any  time  within  twenty  years  next 
after  the  last  payment  of  any  part  of  the 
principal  money  or  interest  secured  by 
such  mortgage,  although  more  than 
r*4ini  twenty  years  *may  have  elapsed 
'-  J  since  the  time  at  which  the  right 
to  make  such  entry,  or  bring  such  action 
or  suit  in  equity,  shall  have  first  ac- 
crued." [Where  no  interest  has  been 
paid,  the  twenty  years  run  from  the  exe- 
cution of  the  deed,  if  under  it  the  mort- 
gagee has  a  right  to  immediate  posses- 
sion, Doe  d.  Roylance  v.  Lightfoot,  8 
Mee.  &  W.  564.  See  note  to  Keech  v. 
Hall,  vol.  i.,  296  c] 

In  Murphy  v.  Sterne,  1  Dru.  & 
Walsh,  236,  the  Lord  Chancellor  of  Ire- 
land  held  that  a  mortgagee  who  had  been 
brought  before  the  Court  as  a  defendant, 
was  not  barred  by  the  lapse  of  twenty 
years,  and  the  provisions  of  3  &,  4  W.  4, 
c.  27. 

Trustee  and  Cestui  que  Trust. 

Tills  head  subdivides  itself  into  four 
cases ;  for  the  trust  may  be  either  ex- 
press or  implied,  and  either  the  trustee 
or  cestui  que  trust  may  be  in  possession. 
When  the  cestui  que  trust  is  in  posses- 
sion in  a  case  of  express  trust,   it  cer- 


tainly appears  extremely  difficult  to  say 
that  his  possession  shall,  even  at  law, 
bar  the  trustee,  with  whose  right  it  is 
perfectly  consistent.  The  trust  must  in 
such  case  have  been  created  either  by 
an  instrument  inter  vivos,  or  a  testa- 
mentary instrument.  Now,  supposing 
it  to  be  created  by  an  instrument  inter 
vivos,  the  trustee,  if  barred  by  tlie  third 
section,  would  be  so,  at  least  in  the  ma- 
jority of  cases,  by  that  part  of  it  which 
enacts  that  "  when  the  person  claiming 
such  land  or  rent  shall  claim  in  respect 
of  an  estate  or  interest  in  possession, 
granted,  appointed,  or  otherwise  assured 
by  any  instrument  (other  than  a  will)  to 
him  or  some  person  through  whom  he 
claims,  by  a  person  being,  in  respect  of 
the  same  estate  or  interest,  in  the  pos- 
session or  receipt  of  the  profits  of  the 
land  or  in  the  receipt  of  the  rent,  and 
110  person  entitled  under  such  instru- 
ment shall  have  been  in  such  possession 
or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time 
at  which  the  person  claiming  as  afore- 
said, or  the  person  through  whom  he 
claims,  became  entitled  to  such  posses- 
sion or  receipt  by  virtue  of  such  instru- 
ment." 

Now,  upon  this  clause,  there  would 
be  difficulty  in  saying,  in  the  case  of  a 
bare,  naked  trust,  that  the  trustee  is  en- 
tilled  to  the  possession  at  all  by  virtue 
of  the  instrument  creating  the  trust, 
which  manifestly  contemplates  that  the 
cestui  que  trust  shall  have  the  posses- 
sion ;  and  there  would  be  as  great 
difficulty  in  saying  "  that  no  person 
entitled  under  such  instrument  has 
been  in  possession  or  receipt,"  when 
it  is  manifest  that  the  cestui  que  trust, 
whose  only  title  is  under  the  instrument, 
has  been  so.  (See  Keen  v.  Dearden, 
8  East,  248;  Smith  v.  King,  16  East, 
283,  [and  the  reasoning  of  the  Master  of 
the  Rolls  in  Burrell  v.  Lord  Egremont, 
13  L.  J.  309,  Rolls,  7  Beav.  205 ;  but  see 
the  judgment  of  Mr.  Justice  Patteson, 
Doe  d.  Jacobs  v.  Phillips,  8  Q.  B.  158.]) 
It  might  be  indeed,  that  by  the  words 
such  possession  or  receipt,  the  legisla- 
ture meant  such  possession  as  the  trus- 
tee would  have,  that  is,  in  respect  of  a 
legal  estate;  still  it  would  be  too  hard 
to  put  this  construction  on  the  clause  to 
the  detriment  of  any  other  persons  enti- 
tled under  the  trust.  It  may  be  that  this 
case  is  a  casus  07nissus,  altogether  un- 
provided for  by  the  act ;  a  construction 
from  which  no  mischief  could  arise,  since 
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the  iiistrnnienl  creating  the  express  trust 
uoultl  always  explain  the  nature  of  the 
possession :  or  it  may  be  that  the  gene- 
ral provision  of  the  second  section  ap 
plies,  but  none  of  the  explanatory  pro- 
visions of  the  third  ;  and  tliat  the  trustee 
will  bo  barred  in  twenty  years  after  the 
right  to  make  his  entry  or  bring  his  ac- 
tion has  accrued  ;  but  that  the  time  of 
the  accrual  of  such  right,  not  being 
pointed  out  by  the  third  section,  is  to  be 
ascertained  by  considerations  independ- 
ent of  that  section.  That  there  may  be 
such  a  casus  07nissiis  is  clear  from  James 
V.  Salter,  the  facts  of  which  are  herein- 
after stated  [and  see  Owen  v.  De  Beau- 
voir,  IG  i\lee.  &  W.  566,  per  cur.] 

Observations  very  similar  to  the  above 
apply  where  the  express  trust  is  created 
by  a  will.  The  third  section  enacts, 
that  the  right  of  a  person  who  "shall 
claim  the  estate  or  interest  of  some  de- 
ceased person  who  shall  have  continued 
in  possession  or  receipt  z?i  respect  of  the 
same  estate  or  interest  until  the  time  of 
his  death,  and  shall  have  been  the  last 
person  entitled  to  such  estate  or  interest 
who  shall  have  been  in  such  possession 
or  receipt,  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  death."  Sup- 
posing that,  in  the  case  of  an  express 
trust  created  by  writing  inter  vivos,  the 
posssession  of  the  cestui  que  trust  can- 
not be  held  adverse  to  his  trustee,  it 
would  be  strange  indeed  if  it  were  lield 
so  merely  because  the  trust  was  created 
by  will ;  and  probably,  therefore,  any 
arguments  applicable  to  the  former  case 
would  be  held  to  apply  also  with  consi- 
derable force  to  the  latter.  Indeed,  it 
may  be  doubted  whether  the  devisor  who 
created  the  trust,  and  who  enjoyed  the 
r*4m  whole  estate  iene/icJaZZj/,  can  *be 
•-  ^  said  ever  to  have  been  entitled  to 
"  such,'"  or  have  "  possessed  the  same 
estate  or  interest"  as  the  trustee  takes; 
and,  therefore,  whether  this  case  be  not 
also  a  casus  omissus  unprovided  for  by 
enactment. 

It  may  be  worth  while  to  consider  the 
bearing  of  the  seventh  section  upon  these 
questions.  The  seventh  section  provides 
for  the  case  of  a  tenant-at-wi!l,  and  di- 
rects that  the  landlord's  right  shall  be 
deemed  to  accrue  against  him  either  at 
the  expiration  of  the  tenancy,  or  at  the 
end  of  the  year  after  its  commencement 
which  shall  first  happen  ;  but  it  also  pro- 
vides "  that  no  mortgagor,  or  cestui  que 
trust,  shall  be  deemed  to  bea  tenant-at- 
will  within  the  meaning  of  this  clause 


to  his  mortgagee  or  trustee."  Now  it  is 
obvious,  tiiat,  for  all  purposes  not  within 
the  meaning  of  this  clause,  the  cestui 
que  trust  continues  tenant-at-will  to  his 
trustee,  provided  that  he  would  have 
been  so  before  the  statute  ;  and  the  only 
** purpose  within  the  meaning  of  the 
clause"  is  that  of  making  the  time  of 
limitation  run  from  the  end  of  the  first 
year.  There  is,  therefore,  some  ground 
for  contending  that  the  possession  of  a 
cestui  que  trust  cannot  now  bar  his  trus- 
tee where  it  would  not  have  done  so 
previous  to  the  statute,  for  that  before 
the  statute,  he  was  in  most  cases  tenant- 
at-will  and  his  possession  not  adverse, 
and  that  the  statute  has  made  no  differ- 
ence, for  that  the  provisions  of  the  se- 
venth section  are  inapplicable,  and  that, 
indeed,  that  section  having  defined  the 
time  at  which  the  right  of  entry  is  to 
accrue  in  other  cases  of  tenancy  at  will, 
and  having  left  it  undefined  in  this,  the 
intent  of  the  legislature  must  be  taken 
to  have  been  to  leave  this  case  as  it  stood 
before  the  statute. 

It  may  indeed  be  said,  that  a  landlord 
has  always  a  right  to  enter  on  his  ten- 
ant-at-will, and  therefore  that  the  gene- 
ral words  of  the  section  are  sufficient  to 
comprehend  this  case.  (See  James  v. 
Salter,  3  Bing.  N.  C.  345,  commented 
on  at  the  end  of  the  note.)  To  this, 
however,  it  may  be  answered,  that  lie 
must,  at  all  events,  have  determined  the 
tenancy  before  he  could  bring  an  eject- 
ment against  him  ;  and  that  though  an 
actual  entry,  or  demand,  or  act  of  owner- 
ship inconsistent  with  the  tenancy  would 
have  determined  it,  still  a  fictitious  one 
was  not  sufficient  for  that  purpose  :  fur 
that,  before  the  passing  of  the  act,  if  a 
landlord  had  brought  an  ejectment 
against  his  tenant-at-will,  he  would  have 
been  defeated,  unless  he  had  shown  that, 
before  the  day  of  the  demise,  the  will 
had  been  in  some  manner  determined, 
and  the  tenancy  put  an  end  to.  Right 
v.  Beard,  1^  East,  210;  Doe  v.  Jackson, 
1  B.  &  C.  443. 

This  mode  of  reasoning  is  somewhat 
countenanced  by  the  expressions  of  the 
judges  in  Doe  v.  Williams,  .5  Ad.  dz.  Ell. 
291.  In  tl)at  case  the  ejectment  was  by 
a  mortgagee  against  a  mortgagor  in 
possession,  and  the  judges  seem  to  have 
doubted  whether  it  could  be  held  to  fall 
within  the  act  at  all.  Now  the  case  of 
mortgagor  in  possession  was  not  so  strong 
as  that  of  cestui  que  trust  in  possession  ; 
since  the  former  may  be  fairly  contended 
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to  be,  after  default,  a  tenant  at  suffer- 
ance, wlicreas  a  cestui  que  trust  is  al- 
most always  tenant  at-will.  The  former 
case,  indeed,  is  now  provided  for  by  7 
r  *4n  -I  W.  4  &  1  Vict.  c.  28  ;  but  the 
L  411a  J  *]j^j^gp  remains  untouched  by 
that  statute. 

If  it  should,  in  consequence  of  the 
above  considerations,  become  necessary 
to  inquire  on  what  principles,  previous 
to  the  3  &  4  W.  4,  c.  27,  cestui  que 
trust  filled  the  character  of  tenant-at- 
will  to  his  trustee,  that  question  will  be 
found  ably  treated  by  Messrs.  Morley 
and  Coote  in  their  note  to  Watkins  on 
Conveyancing,  6th  ed.  p.  16;  and  see 
Littleton,  sees,  462,  463,  464. 

The    above    observations     apply    of 
course  only  to  cases  where  the  cestui 
que  trust's  possession  is  consistent  with 
tlje  trust.     Where  it  is  inconsistent,  no 
question,  I  apprehend,  can  arise,  since 
no  tenancy  at  will  could  have  been  im- 
plied even  before  the  statute,  and  the 
trustee  would   be  barred  either  under 
section  2  of  the  recent  act  or  under  the 
statute  of  James  1,  independently  of  the 
recent  act.     [There  has  been  a  recent 
ease   in   the   Queen's    Bench   (Doe   d. 
Jacobs  V.  Phillips,  12  Feb.,  1847,  16  L. 
J.  269,)  upon  the  subject  here  discussed, 
which  has  excited  a  great  deal  of  atten- 
tion, and  been  thought  by  some  to  have 
decided  that  the  possession  of  the  cestui 
que  trust  for  twenty  years  without  ac- 
knowledgment, will  bar  the  right  of  the 
trustee,  under  the  second  and  third  sec- 
tions of  the  statute ;  it  is,  however,  sub- 
mitted that  the  decision  when  examined 
does  not  involve  that  proposition.     The 
facts  of  the  case  are  thus  stated  in  the 
report: — "The   lessor   of  the    plaintiff 
claimed   the   premises  which  were  the 
subject  of  the  action,  under  limited  let- 
ters of  administration,  granted  to  him 
by  the  Archbishop  of  Canterbury,  on  the 
14th    of  August,  1843,  of   the   goods, 
chattels,  and  effects  of  one  Holyhead, 
deceased,  to  whom  a  satisfied  term  of 
500  years  in  the  premises  in  question 
had    been    assigned,    by   an   indenture 
dated  the  7th  of  October,  1767,  upon 
trust  to  attend  the  inheritance,  the  bene- 
ficial   interest   being  vested  in  certain 
minors,   on  whose   behalf  the   lessor  of 
the  plaintiff  brought  the  action."    It  was 
held  he  could  not  recover.    Now,  it  will 
be  observed,  it   is  not  stated   that  the 
cestui  que  trust  was  the  party  in  j^os- 
sessio7J,  and  the  statement  that  the  ac- 
tion was  brought  on  behalf  of  the  per- 


sons beneficially  interested,  would  rather 
seem  to  shew  the  contrary.     The  argu- 
ment, however,  all    through   the   case, 
seems  to  have  proceeded  on  the  assump- 
tion that  the  possession  was  that  of  the 
cestui  que  trust,  as  the  effect  of  a  ten- 
ancy  at    will    and     its    determination 
formed    the    chief   subject   of    contest, 
which  could  scarcely  have  been  in  ques- 
tion  if  any  other  than  the  cestui  que 
trust  had  been  in  possession ;  but  even 
assuming  this  to  have  been  so,  still  it 
was  conceded  on  all  sides  that  there  had 
been    no  demand    of   possession ;    and 
taking  the  interlocutory  observations  of 
the  judges  during  the  argument,  toge- 
ther with  their  more  formal  judgments, 
the  view  taken  by  the  court  seems  to 
have  been,  either  that  no   tenancy  at 
will  had  ever  existed  under  the  circum- 
stances, in  which  case  the   second  and 
third  sections  of  the  statute  would  be  a 
bar,  or,  if  a  tenancy  at  will  was  created, 
it  had  not  been  determined;  the  bring- 
ing of  the  action  alone,  without  a  previ- 
ous demand  of  possession,  not  being  suf- 
ficient for  that   purpose; — thus   rather 
fortifying  than  impugning  the  sugges- 
tions made  on  this  subject  in  the  present 
note.     Whether  the  facts  of  the  case 
really  placed  the  lessor  of  the  plaintiff 
in  the  dilemma  suggested,  or  whether 
the   death   of    Holyhead,    the   original 
trustee,  would  have  changed  the  ten- 
ancy at  will  into  a  tenancy  at  suffer- 
ance, and  so  have  dispensed  with  the 
necessity  of  a  demand  of  possession,  or 
whether  section  6  of  the  statute  would 
have  affected   the   case,  and   how  far, 
were  questions  which  it  was  not  neces- 
sary for  the  court  to  discuss,  as  it  seems 
to  have  been  assumed  in  the  case  that 
there  had  been  no  determination  of  the 
tenancy  at  will  except  by  bringing  the 
action,  and   upon  that  assumption    the 
decision    was   grounded.      "If,  on    the 
other  hand,"  said   Lord  Denman,  C.  J., 
"you  make  the  defendants  tenants  at 
will  to  the  lessor  of  the  plaintiff  there 
has  been  no  demand  of  possession,  and 
so  no  right  is  shev»?n  to  recover."     And 
Mr.  J.  Patteson  observed,  "If  bringing 
an  action  now  is  enough  to  enable  the 
lessor  of  the    plaintifi"  to  recover,  I  can- 
not see  why  he  might  not  have  done  so 
at  any  time    since   the   assignment  in 
1767."     "As  soon  as  it  is  conceded" 
said  Mr.  J.  Coleridge,  "  that  the  termor 
has  a  right  to  recover  without  anij  'pro- 
ceedings preliminarij  to  bringing  the 
action,  we  must  look  to  see  what  effect 
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sections  2  and  3  have  upon  that  right, 
and  I  clearly  think  the  effect  is  to  bar 
it."  Whilst,  therefore,  there  are  pas- 
sages in  the  judgments  of  the  learned 
judges  in  the  above  case,  which  render 
it  questionable  whether  they  considered 
the  case  of  trustee  and  cestui  que  trust 
to  be  excluded  from  the  operation  of 
sections  2  and  3  of  the  statute,  yet  it  is 
submitted  that  the  court  never  intended 
to  decide,  nor  in  fact  decided,  that  the 
possession  of  the  cestui  que  trust  for 
twenty  years  will  bar  the  right  of  the 
trustee.] 

To  cases  in  which  the  cestui  que 
trust  is  in  possession  under  an  implied 
trust,  the  observations  on  the  wording  of 
the  third  section  will  for  the  most  part 
prove  inapplicable.  But  those  upon  the 
provisions  of  the  second  and  seventh 
r*4l21  ^^'^'^'0"^  *will  apply.  [Mr.  J.  Pat- 
■-  -I  teson,  however,  with  the  assent 
of  Mr.  J.  Cresswell,  has,  since  the  above 
was  written,  ruled  at  Nisi  Prius  that  the 
proviso  in  the  seventh  section  only  ap- 
plies to  express  trusts,  an  opinion  in 
which  the  Court  of  Common  Pleas 
seems  to  have  coincided,  see  Doe  d. 
Stan  way  v.  Rock,  1  Car.  &  M,  549,  4 
M.  &  Gr.  30.  The  point  does  not,  how- 
ever, seem  to  have  been  much  discussed, 
and  perhaps  did  not  very  clearly  arise; 
and,  considering  its  nicety  and  import- 
ance, can  hardly  be  considered  settled 
by  that  case.]  To  put  an  instance  or 
two  of  implied  trust : — A.  purchases 
land  with  his  own  money,  and  takes  the 
conveyance  in  the  name  of  B.  a  stran- 
ger, who,  thereupon,  becomes,  by  impli- 
cation, a  trustee  for  A.  (Anon.  2  Vent. 
361 ;  1  Vern.  109,  Lamplugh  v.  Lamp- 
lugh,  1  P.  Wms.  111.)  A.  enters  into 
possession;  he  was  certainly  before  the 
act  tenant-at-will  to  B.,  and  the  proviso 
at  the  end  of  the  seventh  section  (save 
quatenus  the  purpose  of  that  section) 
leaves  him  so. 

Again:  A.  enters  into  a  contract  to 
purchase  land  from  B.,  who,  thereupon, 
becomes,  by  implication,  a  trustee  for 
A.'s  benefit.  (Ripley  v.  Waterworth,  7 
Ves.  425.)  A.  enters,  and,  before  the 
statute,  was  tenant-at-will  to  B. ;  and 
the  proviso  at  the  end  of  the  seventh 
section  (except  so  far  as  the  purpose  of 
that  section  extends)  seems  to  leave  him 
so. 

Now,  in  these  cases  of  implied  trust, 
also,  if  the  cestui  que  trust  be  indeed  a 
tenant-at-will  (and  if  the  case  can  be 
considered  as  omitted  from  the  proviso 


in  the  seventh  section),  the  question  is,  . 
whether  some  determination  of  the  will 
must  not  take  place  before  the  trustee's 
right  accrues  within  the  meaning  of  the 
second  section.  The  right  to  enter, 
mentioned  in  that  section,  is  nowhere 
defined,  save  in  those  subsequent  sec- 
tions within  which  the  present  case  does 
not  fall.  Must  it  not,  then,  in  other 
cases,  mean  what  it  meant  before  the  2 
&.  3  \V.  4,  c.  27,  namely,  a  right  to 
bring  ejectment  ?  and  if  so,  are  not 
Right  V.  Beard  and  Doe  v.  Jackson  appli- 
cable"? [Assuming,  however,  that  the 
opinion  of  Patteson  and  Cresswell,  JJ., 
in  Doe  d.  Stanway  v.  Rock,  should  ulti- 
mately prevail,  the  case  of  a  cestui  que 
trust  in  possession  under  an  implied 
trust  would  fall  within  the  early  part  of 
the  seventh  section,  and  be  governed  by 
the  same  principles  as  that  of  an  ordi- 
nary tenant-at-will.  The  case  of  Doe 
d.  Stanway  v.  Rock,  4  M.  &  Gr.  30,  was 
as  follows: — W.  agreed  to  purchase  a 
plot  of  ground  from  F.  &  S.  He  took 
possession  of  it,  and  afterwards  as- 
signed his  equitable  right  to  B.,  who 
allowed  him  to  remain  in  possession  till 
his  death.  He  devised  all  his  property 
to  his  widow,  who  occupied  till  her 
death,  and  devised  her  property  to  per- 
sons, against  one  of  whom  the  represen- 
tative of  B.  having  obtained  a  convey- 
ance of  the  legal  estate,  brought  an 
ejectment  more  than  twenty  years  after 
the  death  of  W.  There  was  no  proof  of 
payment  of  rent  by  W. ;  there  was  some 
evidence  of  an  acknowledgment  by  his 
widow,  but  the  jury  found  that  she  did 
not  become  tenant  to  F.  &,  S.  It  was 
held  that  the  lessor  of  the  plaintiff  was 
barred.  It  certainly  was  laid  down  in 
that  case  that  an  implied  trust  did  not 
fall  within  the  proviso  at  *the  r%4i.2  i 
end  of  the  seventh  section.     It '-  -■ 

does  not,  however,  seem  to'  have  been  a 
question  necessarily  involved  in  the 
case  ;  for  although  F.  &  S.  were  at  first 
seised  in. trust  for  W.,  they  ceased  to  be 
so  on  the  assignment  of  the  equitable 
right  to  B.,  and  more  than  twenty  years 
had  elapsed  after  that  event  before  the 
commencement  of  the  action,  during 
which  twenty  years  W.  and  his  widow 
were  in  possession,  but  not  as  cestui  que 
trusts.] 

Next,  when  the  trustee  is  in  posses- 
sion, no  question,  it  is  manifest,  can 
arise  at  law,  the  legal  estate  being  vest- 
ed in  him.  Readers  desirous  of  consider- 
ing how  the  matter  stands  in  equity. 
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may  consult  the  twenty-fourth,  twenty- 
fiflh,  twenty-sixth,  and  twenty-seventh 
sections,  and  the  case  of  Salter  v.  Cava- 
nagh,  1  Dru.  &  Walsh,  668:  Young  v. 
Lord  Waterpark,  13  Sim.  204;  Bur- 
roughs V.  M'Creight,  1  Jones  &  Lat. 
920,  temp.  Sugden  ;  The  Commissioners 
of  Charities  v.  VVybrants,  2  Jones  &  Lat, 
182,  temp.  Sugden ;  Law  v.  Bagwell,  4 
Dru.  &  War.  408;  Attorney-General  v. 
Flint,  4  Hare,  147.] 

Having  thus  made  a  kw  observations 
on  the  applicability  of  the  general  enact- 
ments at  the  commencement  of  the  sta- 
tute to  the  cases  of  persons  occupying 
particular  characters,  it  seems  right  to 
say  a  few  words  upon  those  cases  in 
which  their  operation  is  e.vcluded  by 
some  provision  contained  in  the  statute 
itself. 

The  first  of  these  is  lohere  an  acknow- 
ledgment in  writing  has  been  given 
under  the  fourteenth  section;  which 
enacts,  "That  when  any  acknowledg- 
ment of  the  title  of  the  person  entitled 
to  any  land  or  rent  shall  have  been 
given  to  him  or  his  agent  in  writing 
signed  by  the  person  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent,  then  such  pos- 
session or  receipt  of  or  by  the  person  by 
whom  such  acknowledgment  shall  have 
been  given  shall  be  deemed,  according 
to  the  meaning  of  this  act,  to  have  been 
the  possession  or  receipt  of  or  by  the 
person  to  whom  or  to  whose  agent  such 
acknowledgment  shall  have  been  given 
at  the  time  of  giving  the  same,  and  the 
right  of  such  last-mentioned  person, 
or  any  person  claiming  through  him, 
to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  rent 
shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which 
such  acknowledgment,  or  the  last  of 
such  acknowledgments,  if  more  than 
one,  was  given."  Whether  a  particular 
writing  amount  to  an  acknowledgment 
within  the  meaning  of  this  section  is 
a  question  for  the  judge,  not  for  the 
jury;  Doe  d.  Curzon  v.  Edmonds,  6  M. 
&.;VV.  29.5.  Where  Mr.  J.  Coleridge 
thought  at  N.  P.,  and  his  opinion  was 
afterwards  confirmed  by  the  Court  of 
Exchequer,  that  an  offer  to  take  a  lease 
of  the  premises  made  by  a  person  who 
at  the  same  time  stated  that  he  was  of 
opinion  he  could  himself  establish  a  legal 
r*41'2A  1  *'^'^''^  *■"  them  was  not,  if  not 
'-  ^  accepted,  an  acknowledgment 

within  the  meaning  of  this  section.     [In 


Fursden  v.  Clogg,  10  Mee.  &.  W.  572, 
the  defendant,  in  answer  to  an  applica- 
tion by  the  plaintiff's  attorney  for  rent, 
after  stating  "  that  he  was  involved  in 
law  from  1805  to  1810  concerning  the 
land,  which  had  given  him  great  trouble 
and  expense,  and  with  respect  to  the  ex- 
pense, it  was  reasonable  that  the  lords 
of  the  fee  should  make  him  some  recom- 
pense accordingly:"  and  that  "it  ap- 
peared reasonable  that  the  plaintiff 
should  vindicate  his  right  to  the  land," 
said  that  the  writer  "  begged  compassion, 
mercy,  pity,  and  recompense  in  a  satis- 
factory m.anner."  This  was  held  a  suf- 
ficient acknowledgment;  and  see  The 
Incorporated  Society  v.  Richards,  1  Dru. 
«Sl  War.  291,  Cas.  temp.  Sugden ;  and 
Hill  v.  Stowell,  2  Jr.  L.  R.  302.]  The 
fifteenth  section  enacts,  "That  when  no 
such  acknowledgment  as  aforesaid  shall 
have  been  given  before  the  passing  of 
this  act  and  the  possession  or  receipt  of 
the  profits  of  the  land,  or  the  receipt  of 
the  rent,  shall  not  at  the  time  of  the 
passing  of  this  act  have  been  adverse  to 
the  right  or  title  of  the  person  claiming 
to  be  entitled  thereto,  then  such  person, 
or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty 
years  hereinbefore  limited  shall  have 
expired,  make  an  entry  or  distress  or 
bring  an  action  to  recover  such  land  or 
interest  at  any  time  within  five  years 
next  after  the  passing  of  this  act."  The 
Queen's  Bench  has  held  the  effect  of 
this  section  to  be  to  render  a  devise  made 
by  such  person  within  tiie  five  years 
valid,  Cnlley  v.  Doe  d.  Taylerson,  11 
Ad.  &  Ell.  1008.  [The  word  "  interest" 
is  used  in  this  section  by  mistake  for 
"  rent,"  which  does  not  mean  rent  re- 
served on  a  lease,  Doe  d.  Angell  v.  An- 
gell,  12  Feb.  1846,  15  L.  J.  Q.  B.  202, 
where  the  receipt  of  the  rent,  being  a 
rent-service  and  therefore  not  within  the 
statute,  was  held  not  to  be  adverse.  See 
the  facts,  ante,  408;  see  also  Incorpora- 
ted Society  v.  Richards,  1  Dru.  &  War. 
289,  Cas.  temp.  Sugden.] 

It  has  been  laid  down  in  an  action  of 
replevin,  that  to  bring  a  case  within  the 
fifteenth  section,  the  absence  of  an  ac- 
knowledgment ought  to  be  pleaded ; 
James  v.  Salter,  2  Bing.  N.  C.  513 ; 
[and  see  the  pleadings  on  that  section  in 
Holmes  v.  Newlands,  3  Q.  B.  682.] 

Other  exceptions  are  contained  in 
section  16,  which  enacts  : — "  That  if  at 
the  lime  at  which  the  right  of  any  per- 
son to  make  an  entry  or  distress  or  bring 
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an  action  to  recover  any  land  or  rent 
shall  have  first  accrued  as  aforesaid  such 
person  shall  have  been  under  any  of  the 
disabilities  hereinafter  mentioned  (that 
is  to  say),  infancy,  coverture,  idiocy. 
lunacy,  unsoundness  of  mind,  or  absence 
r*4ni  ^^y^"'^  seas,  then  such  person,  or 
'■  J  the  person  *claimin<r  through 
him,  may,  notwithstanding-  the  period  of 
twenty  years  herein  before  limited  shall 
have  expired,  make  an  entry  or  distress 
or  bring  an  action  to  recover  such  land 
or  rent  at  any  time  within  ten  years  next 
after  the  time  at  which  tlie  person  to 
whom  such  right  shall  first  have  accrued 
as  aforesaid  shall  have  ceased  to  be  un- 
der any  such  disability  or  shall  have 
died  (which  shall  have  first  happened.") 

This  provision  is,  however,  qualified 
in  the  following  manner  by  sections  17, 
18,  and  19,  which  enact: — Sect.  17. — 
"That  no  entry,  distress,  or  action  shall 
be  made  or  brought  by  any  person  who, 
at  the  time  at  which  his  right  to  make 
an  entry  or  distress  or  to  bring  an  action 
to  recover  any  land  or  rent  shall  have 
first  accrued,  shall  be  under  any  of  the 
disabilities  hereinbefore  mentioned,  or 
by  any  person  claiming  through  him,  but 
toithin  forty  years  next  after  the  time  at 
which  such  right  shall  have  first  accrued, 
although  the  person  under  disability  at 
such  tune  may  have  remained  under  one 
or  more  of  such  disabilities  during  the 
whole  of  such  forty  years,  or  although 
the  term  of  ten  years  from  the  time  at 
which  he  shall  have  ceased  to  be  under 
any  such  disability,  or  have  died,  shall 
not  have  expired." 

Sect.  18. — "  That  when  any  person 
shall  be  under  any  of  the  disabilities 
hereinbefore  mentioned  at  the  time  at 
which  his  right  to  make  an  entry  or  dis- 
tress or  to  bring  an  action  to  recover  any 
land  or  rent  shall  have  first  accrued,  and 
shall  this  life  without  having  ceased  to 
be  under  any  such  disability,  no  time  to 
make  an  entry  or  distress  or  to  bring  an 
action  to  recover  such  land  or  rent  be- 
yond the  said  period  of  twenty  years 
next  after  the  right  of  such  person  to 
make  an  entry  or  distress  or  to  bring 
an  action  to  recover  such  land  or  rent 
shall  have  first  accrued,  or  the  said  pe- 
riod of  ten  years  next  after  the  time  at 
which  such  person  shall  have  died,  shall 
be  allowed  by  reason  of  any  disability  of 
any  other  person." 

Sect.  19. — "  That  no  part  of  the  Uni- 
ted Kingdom  of  Great  Britain  and  Ire- 
land, nor  the  Islands  of  xMan,  Guernsey, 


Jersey,  Alderney,  or  Sark,  nor  any  isl- 
and adjacent  to  any  of  them  (being  part 
of  the  dominions  of  his  Majesty),  shall 
be  deemed  to  be  beyond  seas  wiiliin  the 
meaning  of  this  act."  [As  to  which,  see 
Ex  parte  Ilasell,  3  You.  &  Coll.  G17.] 

In  Doe  d.  Corbyn  v.  Bramston,  3  Ad. 
&  Ell.  G3,  there  is  a  decision  upon  these 
sections.  A  female  devisee  in  fee  mar- 
ried one  Cot  by  n,  and  after  her  marriage 
removed  from  the  premises,  and  no  act 
of  ownership  had  since  been  exercised 
by  her,  or  any  person  claiming  under 
her.  The  ejectment  was  brought  more 
than  forty  years  after  the  removal,  hut 
less  than  five  years  after  the  3  &  4  W. 
4,  c.  27.  The  lessor  of  the  plaintiff  was 
the  devisee's  heir-at-law.  The  court 
held  that  he  was  barred  by  section  17. 
There  is,  however,  a  consideration 
which  does  not  seem  to  have  been  press- 
ed in  Doe  v.  Bramston,  and  which  is  not 
adverted  to  in  the  judgment  in  the  case ; 
namely,  that  the  words  of  the  seven- 
teenth section  are  prospective.  They 
are  :  "  That  no  entry,  distress,  or  action 
shall  be  made  or  brought  by  any  person 
who  at  the  time  at  which  his  right  to 
make  an  entry  or  distress  or  to  bring  an 
action  to  recover  any  land  or  rent  shall 
have  first  accrued  shall  be  under  any  of 
the  disabilities  herein  before  mentioned, 
or  by  any  person  claiming  through  him, 
but  within  forty  years,"  &,c.  Now,  it 
will  be  observed,  that  in  the  sixteenth 
section  the  words  are  retrospective; 
namely,  "  that  if  at  the  time  at  which 
the  right  first  accrued  as  aforesaid,  such 
person  shall  have  been  under  any  of  the 
disabilities,"  &c.  So  are  the  words  of 
the  second — so  are  the  words  of  the 
third — so  are  the  words  of  the  fifteenth 
section.  So  that  the  legislature  seems 
to  have  been  alive  to  the  distinction  be- 
tween words  prospective  and  retrospec- 
tive ;  and  as  that  point  was  not  under 
the  consideration  of  the  Court  in  Doe  v. 
Bramston,  it  will,  perhaps,  notwith- 
standing that  decision,  be  still  permitted 
to  a  party  to  contend  that  the  seven- 
teenth section  only  applies  to  disabili- 
ties subsequent  to  the  3  &  4  W.  4,  c. 
27  [the  point,  however,  was  not  taken 
in  Jumpsen  v.  Pitchers,  13  Sim.  327.] 
See  as  to  the  effect  of  the  word  shall  in 
rendering  an  enactment  prospective, 
Burn  v.  Carvalho,  1  Ad.  &  Ell.  986. 

It  may  be  further  observed,  that  there 
are  other  sections  in  this  statute,  in 
which  prospective  words  have  been  in- 
serted.    Thus,  in  the  twenty-third  sec- 
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tion  there  are  prospective  word?,  viz. — 
that  where  a  tenant  in  tail  shall  have 
made  an  assurance  ^' which  shall  not 
operate  to  bar  an  estate  or  estates,  to 
r*4141  ^^'^^  effect  after  or  in  ^defeasance 
'-  J  of  his  estate  tail,  and  any  person 
shall,  by  virtue  of  such  assurance  at  the 
time  of  the  e.vecutiou  thereof,  or  at  any 
time  afterwards,  be  in  possession,"  &c. 
"  such  assurance  shall  be  and  be  deem- 
ed to  have  been  effectual,"  &c. 

The  author  of  this  note  has  been  in- 
formed that  several  gentlemen  of  high 
professional  eminence  have  expressed 
their  opinion  that  the  above  section 
(notwithstanding  that  it  contains  some 
retrospective  words)  is  prospective  (see 
Sugd.  Vend.  &  Pur.  vol.  ii.  357)  [11th 
Edition,  633,]  and  that  it  is  or  was  in 
contemplation  to  introduce  a  bill  for  the 
purpose  of  giving  it  a  retrospective  ef- 
fect. Now,  if  the  twenty-third  section 
be  prospective,  it  will  be  difficult  to  con- 
tend that  the  seventeenth  is  retrospec- 
tive. 

The  consequence  of  holding  the 
seventeenth  section  prospective  would 
be,  that  a  discontinuance  of  possession 
for  any  length  of  time  previous  to  the  3 
&  4  VV.  4,  c.  27,  would  not  operate  or 
assist  in  operating  as  a  bar,  provided 
that  the  person  or  persons  entitled  had 
been  during  such  time  under  disability. 
Such  a  case,  it  will  be  perceived,  might 
easily  arise  even  now,  and  therefore  it 
is  that  so  much  space  has  been  attri- 
buted to  the  discussion  of  the  precise 
effect  of  Doe  v.  Bramston  on  the  con- 
struction of  the  seventeenth  section. 
iSome  other  consequences,  flowing  from 
that  decision,  are  commented  upon  by 
Sir  E.  Sugden  in  the  late  edition  of  his 
treatise  on  Vendors  and  Purchasers. 

There  is  another  exception  contained 
in  section  thirty-eight,  which  preserves 
tiie  righc  to  bring  a  real  action  to  certain 
persons  whose  right  of  entry  had,  on  the 
1st  June,  1835,  been  taken  away;  but 
only  preserves  it  during  the  period  for 
which  their  right  of  entry,  had  it  not 
been  so  taken  away,  would  have  con- 
tinued. Under  this  provision,  a  writ  of 
right  may  possibly  be  even  now  sued 
forth. 

The  reader  will  remember,  that,  be- 
fore 3  &  4  W.  4,  c.  27,  a  right  of  entry 
might  have  been  taken  away,  not  only 
by  the  lapse  of  twenty  years,  bringing 
the  case  within  the  provisions  of  stat.  21 
Jac.  1,  but  also  by  a  descent  cast,  by  a 
lineal  warranty  with  or  a  collateral  war- 


ranty without  assets,  or  by  a  discontinu- 
ance. Now,  it  was  possible,  that,  in 
some  one  one  of  these  modes,  the  right 
of  entry  might  have  been  gone  before 
the  enactment  of  stat.  3  &  4  W.  4,  c. 
27,  though  less  than  twenty  years  might 
have  elapsed  since  the  accrual  of  the 
title;  and  then,  that  statute  having 
abolished  the  real  actions  applicable  to 
such  a  case,  the  estate  would  have  been 
lost  by  an  adverse  possession  of  less  than 
twenty  years,  had  it  not  been  for  the 
last  mentioned  section,  which  enacts — 
"  That  when,  on  the  said  1st  day  of  June, 
183.5,  any  person  whose  right  of  entry 
to  any  land  shall  have  been  taken  away 
by  any  descent,  cast,  discontinuance,  or 
warranty,  might  maintain  any  such  writ 
or  action  asaforesaid,(j.  e.  real  action,)  in 
respect  of  such  land,  such  icrit  or  action 
may  be  brought  after  the  said  1st  day  of 
June,  1835,  but  only  within  the  period 
during  which,  by  virtue  of  the  provi- 
sions of  this  act,  an  entry  might  have 
been  made  upon  the  same  land  by  the 
person  bringing  such  writ  or  action,  if 
his  right  of  entry  had  not  been  so  taken 
away."  See  Doe  d.  Gilbert  v.  Ross,  7 
Mee.  &.  VV.  102. 

In  order  to  prevent  the  necessity  of 
extending  this  enactment  to  future 
cases,  section  thirty-nine  enacts — 
"  That  no  descent,  cast,  discontinuance, 
or  warranty  which  may  happen  or  be 
ma.de  after  the  said  31sl  day  of  Decem- 
ber, 1833,  shall  toll  or  defeat  any  right 
of  entry  or  action  for  the  recovery  of 
land." 

The  reader  will  have  observed  that  the 
remarks  made  in  this  note  are  confined  al- 
together to  ihecaseof /««(/,  although  the 
act  contains  provisions  applicable  toother 
descriptions  of  properly.  It  was  con- 
ceived that  it  would  have  embarrassed 
the  consideration  of  the  principal  sub- 
ject, and  rendered  the  note  (already  an 
overgrown  one)  much  too  long,  had  the 
application  of  the  statute  to  those  other 
subject-matters  been  discussed.  It  is 
proper,  however,  to  mention  that  the 
rents  to  which  sect.  2  applies,  and  the 
right  to  recover  which  is  barred  after  a 
lapse  of  twenty  years,  are  not  rent-ser- 
vices reserved  on  leases.  Grant  v. 
Ellis,  Exchequer.  Argued  after  Trin. 
1841  ;  judg.  Mich.  1841.  [Reported  'J 
Mee.  &  W.  113;  Paget  v.  Foley,  2 
Bing.  N.  C.  6S8;  Dean  of  Ely  v.  Cash^ 
15  Mee.  &  VV.  617,  and  see  the  judg' 
ment  in  Doe  d.  Angell  v.  Angell,  9  Q, 
B.  328,  as  to  the  use  of  the  word  "  rent'5 
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in  various  sections  of  this  statute.  In 
Owen  V.  De  Beau  voir,  IG  Mee.  &  W. 
.'iiT,  the  Court  of  Exchequer  was  of 
opinion  tiiat  notwitlislanding  the  inter- 
pretation clau^^e,  tlie  word  "  rent"  in 
the  tliirJ  section,  would  not  include 
heriots,  or  other  similar  rights  wiiich 
become  due  at  uncertain  intervals,  (and 
see  Com.  Dig.  tit.  Temps.  (G.  9))  or 
rents  payable  at  intervals  of  more  than 
twenty  years,  as  the  injustice  that  would 
otherwise  arise  would  exclude  such  a 
construction — or  that  perhaps  such 
rights  are  not  within  the  statute  at  all.] 
And  there  is  one  decision  upon  the  ap- 
plication to  rents  which  it  is  necessary 
to  notice,  because  of  its  effect  on  the 
construction  of  the  second  and  third 
sections  as  regarding  lands.  Tiie  case 
intended  is  James  v.  Salter,  2  Bing.  N. 
C.  50.5,  and  3  Bing.  N.  C.  54-5.  It  was 
an  action  of  replevin.  Avowry — in  re- 
spect of  a  rent-charge  devised  by  J.  S, 
to  the  defendant,  and  issuing  out  of  the 
locus  in  quo.  Second  plea  in  bar — that 
the  distress  was  not  made  within  twenty 

r*4.1'il  ^y^^""^  "^''^''  after  the  time  at 
L  '  ^  which  the  right  to  make  a  dis- 
tress first  accrued  to  the  defendant, — 
traverse  and  issue  joined, — (The  record 
was  in  reality  more  complex;  but  so  fur 
as  relates  to  the  present  subject,  the 
above  was  the  effect  of  it.) 

At  the  trial,  it  appeared  that  the  tes- 
tator died  on  the  1st  of  May,  1805.  It 
was  contended  that  the  avowant  was 
barred  by  the  second  section  of  8  tSz-  4 
W.  4,  c.  27.  And  the  Court  of  Common 
Pleas,  upon  a  motion  for  a  new  trial, 
held  that  he  was  not  so  barred. 

The  Lord  Chief  Justice  stated  the 
question  to  be,  "whether,  within  the 
meaning  of  this  act  of  parliament,  a 
party  who  has  never  been  in  the  receipt 
of  an  annuity  granted  more  than  twenty 
years  before  he  lays  claim  to  it,  may 
still  distrain  for  the  arrears  of  the  last 
twenty  years,  or  whether  the  statute 
operates  under  such  circumstances  as 
an  absolute  bar  to  any  claim  at  all." 

His  Lordship  said,  that  "  if  we  exam- 
ine the  three  different  conditions  ex- 
pressed in  the  third  section,  this  case 
cannot  fall  within  either,  unless  it  be 
the  last — 'claims  in  respect  of  an  inter- 
est assured  by  any  instrument,  other 
than  a  icill,  by  a  person  being  in  receipt 
of  the  profits  of  the  land,  where  no  per- 
son entitled  under  the  instrument  has 
been  in  such  receipt;'  and  from  this  be- 
quests by  will  are  expressly  exempted." 


Mr.  J,  Bosanquet  said,  that  "there 
might  have  been  a  question  under  the 
second  section,  whether  the  right  of  ac- 
tion was  not  barred  by  the  lapse  of 
twenty  years,  but  the  act  does  not  stop 
at  the  second  section — it  goes  on  in  the 
third  to  specify  the  occasions  when  a 
right  shall  be  deemed  to  have  first  ac- 
crued within  twenty  years  ;  and  as  the 
case  does  not  fall  within  the  three  in- 
stances specified  in  that  section,  we 
think  the  annuitant  teas  not  barred." 

The  effect  of  this  decision  would  have 
been  to  limit  the  operation  of  the  second 
section  by  the  third  ;  so  that  every  case 
not  provided  for  by  the  third  section 
would  have  been  taken  out  of  the  ope- 
ration of  the  second  section — that  is,  out 
of  the  operation  of  the  statute  alto- 
gether. 

But  this  decision  was  overruled  by  the 
same  court  in  James  v.  Salter,  3  Bing. 
N.  C.  545,  which  arose  on  the  same 
stale  of  facts  set  out,  upon  a  second 
trial  of  the  same  cause,  in  a  special  ver- 
dict; the  court  holding  on  argument, 
that  "  the  case  was  governed  by  the  se- 
cond section  of  the  statute,  which,  under 
the  facts  found  in  the  special  verdict, 
affords  a  bar  to  all  claim  and  title  to  the 
annuity." 

"That  the  case,"  said  the  Lord  Chief 
Justice,  delivering  the  judgment  of  the 
court,  "  must  have  been  governed  by  the 
second  section,  if  that  section  had  stood 
alone,  cannot  be  doubted ;  and  upon  a 
more  close  examination  of  the  third  sec- 
tion, the  object  and  intent  of  it  seems  to 
us  to  be  no  more  than  this — to  explain 
and  give  a  construction  to  the  enactment 
contained  in  the  second  clause  as  to  the 
time  at  which  the  right  to  make  a  dis- 
tress for  any  rent  shall  be  deemed  to 
have  first  accrued,  in  those  cases  only 
in  which  doubt  or  difliculty  might  occur, 
leaving  every  case  which  plainly  falls 
within  the  general  words  of  the  second 
section,  but  is  not  included  among  the 
instances  given  by  the  third,  to  be  go- 
verned  by  the  operation  of  the  second. 

indeed,  unless  this  is  held   to 

be  the  true  construction,  the  case  which 
is  likely  to  occur,  perhaps  with  the 
most  frequency,  viz. — the  devise  of  an 
estate  in  possession  in  land,  (the  word 
particular  has  probably  been  omitted 
here  by  the  reporter,)  or  of  an  estate  in 
possession  in  a  rent-charge  first  created 
liy  the  will — would  be  altogether  unpro- 
vided for  by  the  statute ;  for  the  third 
class  of  instances  enumerated  in  section 
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third,  describes  the  grant  to  be  '  by  a  per- 
son beino-  in  respect  of  the  same  estate  or 
interest  in  the  possession  or  receipt  of  the 
profit.^  of  the  land,  or  in  the  receipt  of  the 
rent;'  a  description  which  can  neither 
apply  to  tiie  case  of  a  devise  of  a  parti- 
cular estate  in  land,  or  of  a  newly- 
created  rent;  for  the  devisor  who  has 
by  his  will  carved  an  estate  in  land  out 
of  the  estate  whereof  he  was  seised,  can 
never  be  said  to  have  been  possessed  in 
respect  oHhe  same  estate  or  interest  as 
that  claimed  by  the  devisee;  still  less 
can  the  devisor,  who  creates  a  new  rent- 
charge  by  his  will,  be  said  to  have  been 
in  the  receipt  of  the  rent.  The  case, 
therefore,  under  discussion  not  falling 
loilhin  the  third  section,  but  falling 
within  the  clear  and  unambiguous  terms 
of  the  second,  we  hold  to  be  governed 
r*din  ^^''^''^^yi  '■'i^t  the  claim  and  title 
•-  J  of  *tiie  defendant  Salter  to  the 
annuity  is  barred  by  the  lapse  of  twenty 
years  since  his  right  to  distrain  first 
accrued  ;  and  that  the  verdict  upon  the 
second  issue  must  be  entered  for  the 
plaintiff'." 

Some  observations  on  the  effect  of  this 
decision  will  be  found  in  2  Sugd.  Vend. 
&  Pur.  [11th  edition,  p.  619],  where  it 
is  remarked,  that  "  if  the  criticism  of  the 
Common  Pleas  be  correct  in  regard  to 
the  language  of  the  third  section,  which 
speaks  o?  the  same  estate  or  interest,  no 
case,  although  a  grant  within  that  sec- 
tion, and  not  a  will,  would  fall  within  it, 
where  a  particular  estate  or  a  rent  was 
created  by  it."  Sir  Edward  Sugden's 
own  construction  of  the  third  section  was, 
that  such  particular  estates  and  rents 
would  have  been  included  in  the  third 
section  ;  and  tliat  being  derived  out  of 
the  estate  of  the  devisor  or  grantor,  he 
might  well  enough  be  said  to  have  been 
in  possession  in  respect  of  the  same  es- 
tate or  interest.  And  certainly  it  is  held 
that  the  assignee  of  part  of  a  reversion 
is  an  assignee  of  the  reversion  within  the 
meaning  of  stat.  34  H.  8,  c.  34,  (see  the 
cases  collected  in  the  notes  to  Spencer's 
case,  vol.  i.  p.  23.)  But  that  statute,  it 
must  be  remembered,  uses  the  word 
grantees  as  well  as  assignees,  and  the 
words  "  any  reversion  of  or  in  the 
same'^  (lands.)  Now,  to  make  it  com- 
pletely analogous  to  3  &  4,  c.  27,  the 
words  should  be  "  of  the  same  reversion," 
not  "  0?  any  reversion  ;"  so  that  perhaps 
even  an  argument  against  Sir  Edward's 
construction,  and  in  favour  of  that  of  the 
Common  Pleas,  is  to  be  found  in  the  pre- 
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sence  of  words  in  the  stat.  of  TI.  8,  whicli 
are  omitted  in  that  of  3  &  4  VV.  4,  c.  27. 
Practically,  as  has  been  already  suggest- 
ed, Sir  Edward's  construction  and  that 
of  the  Court  may  possibly  be  found  to 
produce  pretty  much  the  same  effect 
upon  the  rights  of  parties.  [The  effect 
of  the  third  seciion  of  the  statiife  in  ex- 
plaining and  controlling  the  second,  has 
been  since  discussed  in  the  important 
case  of  Owen  v.  De  Beanvoir,  1(5  Mce. 
&  W.  547.  It  was  an  action  of  Reple- 
vin, and  it  appeared  that  the  defendant 
was  entitled  to  an  ancient  quit-rent, 
payable  annually  at  Michaelmas,  out  of 
certain  lands  held  of  *his  ma-  r  :m| fi^,  i 
nor.     All  the  rent  which  ac-  "-  -' 

crued  due  up  to  Michaehnas,  1824,  was 
duly  paid,  the  last  payment  having  been 
made  on  the  15th  of  January,  1825.  No 
rent  was  paid  after  that  date;  and  on 
the  15th  of  May,  1845,  the  defend:) nt 
distrained  for  six  years'  arrears  of  rent, 
accrued  due  up  to  Michaelmas,  1844. 
It  was  held,  the  defendant's  title  to  the 
rent  was  extinguished  by  lapse  of  time. 
In  this  case  there  seemed  to  be  no  doubt 
that  if  governed  by  the  second  section 
only,  the  distress  would  have  been  in 
lime,  as  the  statute  would  not  have  be- 
gun to  run  until  Michaelmas,  1825, 
when  the  right  to  make  a  distress  within 
the  terms  of  that  section  first  accrued  ; 
but  as  the  defendant  clearly  had  been  in 
the  receipt  of  the  rent,  and  whilst  enti- 
tled thereto  had  discontinued  such  re- 
ceipt, the  Court  thought  the  case  came 
within  the  exact  words  of  the  third  sec- 
tion, and  that  the  right  must  be  deemed 
to  have  first  accrued  at  the  last  time 
ichen  the  rent  loas  so  received.  For  the 
difficulties,  and  in  many  cases  the  hard- 
ship likely  to  arise  from  this  construc- 
tion of  the  statute,  the  reader  is  referred 
to  the  able  judgment  in  the  case  itself. 
In  the  Attorney-General  v.  Persse,  2 
Dru.  &  War.  67,  Cas.  tern.  Sugden,  by 
will,  dated  1812,  a  rent-charge  had  been 
devised  as  a  salary  for  a  schoolmaster, 
to  be  appointed  by  the  owner  (niulcT  the 
same  will)  for  the  time  being  of  the  es- 
tate on  which  the  rent  was  charged  for 
over.  No  schoolmaster  having  been  ne- 
minated,  and  an  information  being  filed 
in  1839,  to  carry  the  trusts  of  iho  will 
into  execution,  it  was  held  that  the  sta- 
tute could  not  begin  to  run  until  a  school- 
master was  appoin.ted.] 

It  has,  however,  already  been  hinted, 
that  cases  may  by  possibility  occur  not 
falling  within  the  third  section,  and  in 
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uliich  also  the  time  at  which  the  right 
sliall  be  deemed  to  have  first  accrued 
within  the  meaning  of  the  second  sec- 
lion  cannot  be  ascertained  witliout  hav- 
ing recourse  to  tlie  old  state  of  liie  law  : 
for  instance,  the  case  of  cei-lui  que 
trust  in  possession  above  discussed, 
which  there  appears  to  be  difficulty  in 
ranging  within  the  third  or  any  subse- 
quent section,  and  also  difliculty  in 
bringing  within  any  analogy  furnished 
by  those  sections  and  indicative  of  the 
lime  at  which  the  second  section  is  to 
begin  to  operate  upon  it;  inasmuch  as, 
by  that  section,  the  time  of  limitation 
begins  to  run  token  the  right  first  ac- 
crues, and  there  may  be  a  difficulty  in 
holding  the  right  of  a  landlord  against 
the  tenant-at-will  to  have  accrued  till 
the  determination  of  the  will,  except, 
indeed,  in  cases  falling  within  section  7, 
from  which  this  case  of  cestui  que  trust 
is  excluded.  [And  see  this  view  corro- 
borated by  the  case  of  Doe  d.  Jacobs  v. 
Phillips,  8  Q.  B.  158,  ante,  411.] 
r*/nr7  1  ^^  '^  proper,  before  conclud- 
L  J  ing  *the  note,  to  point  out  a 

singular  alteration  in  the  former  law, 
produced  by  section  thirty-four,  which 
enacts,  that  at  the  determination  of  the 
period  limited  by  this  act,  the  right  and 
title  of  the  party  to  the  land  shall  be 
extinguished.  So  that  if  he  enter  after 
that  period  he  is  a  mere  wrong-doer  as 
against  any  person  who  happens  to  be 
in  possession.  Holmes  v.  Newlands,  11 
Ad.  &  Ell.  44.  The  act  differs  in  this 
respect  from  all  previous  statutes  of  limi- 
tation, excepting  that  regarding  non- 
claim  on  a  fine;  their  effect  both  upon 
debts,  rights  of  action,  and  rights  of 
entry,  having  been  to  bar  the  remedy, 
but  leave  the  right  in  esse.  And  this 
section  seems  to  have  the  collateral 
effect  of  giving  the  tortious  possessor  a 
title  against  all  the  world  after  the  lapse 
of  the  prescribed  period.  [Or  as  it  was 
expressed  by  Parke,  B.,  in  Uoe  d.  Jukes 
V.  Sumner,  14  Mee.  &  W.  30,  "  the 
effect  of  the  statute  is  to  make  a  parlia- 
mentary conveyance  of  the  land  lo  the 
person  in  possession  after  the  period  of 
limitation  has  elapsed."  So  much  so 
that  in  the  case  of  Scott  v.  Nixon,  :3  Dru. 
&  War.  338,  Lord  Chancellor  Sugden 
compelled  an  unwilling  purchaser  to 
take  a  title  depending  upon  parol  evi- 
dence of  possession  under  this  statute.] 
It  will,  however,  perhaps  be  found  that 
the  security  of  a  purchaser  is  not  ascer- 
tained by  this  provision,  in  many  cases 


where  it  would  not  have  been  so  under 
the  old  system. 

[This  act  does  not  affect  an  incorpo- 
real interest,  such  as  a  right  of  common  ; 
for,  the  interpretation  clause  limits  the 
meaning  of  the  word  "land"  as  used  in 
the  act  to  corporeal  hereditaments  and 
tithes  not  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole.  It  was, 
however,  laid  down  before  this  act 
passed,  that  after  twenty  years'  adverse 
enjoyment  of  the  land  free  from  the 
exercise  of  the  right,  the  commoner's 
right  of  entry  would  be  gone,  and  his 
remedy,  if  any,  be  an  assize  of  common  ; 
Hawke  v.  Bacon,  2  Taunt.  156;  Creach 
V.  Wilmot,  Ibid.  160;  and  see  Tapley  v. 
Wainwright,  5  B.  &  Ad.  395,  2  N.  & 
M.  697,  S.  C,  where  the  point  was  appa- 
rently taken  for  granted.  That  doctrine 
may  have  been  founded  on  the  notion 
that  a  right  of  common  is  a  hereditament 
within  the  statute  21  Jac.  1,  c.  16.  If 
this  be  so,  then,  inasmuch  as  the  assize 
of  common  is  abolished  by  3  &  4  W.  4, 
c.  27,  s.  36,  the  right  of  common  would 
now  (subject  to  the  proviso  in  favour  of 
persons  under  disabilities)  be  barred 
altogether  after  twenty  years  adverse 
enjoyment.  If,  however,  the  doctrine 
was  founded  on  a  presumed  release,  the 
lapse  of  time  would  furnish  merely  evi- 
dence from  which  a  jury  might  presume 
that  such  a  release  had  been  made;  and 
this  is  certainly  the  case  as  to  mere 
easements,  such  as  a  right  of  way. 
Dogherty  v.  Beezley,  1  Jones,  Exch.  Ir. 
123.  In  Edwards  v.  M'Leary,  Cooper, 
308,  *the  Lord  Chancellor  said :  r  t.AiQc  1 
"  It  may  be  true  that  the  com-  '-  ^ 

moners  are  bound  by  having  acquiesced 
for  more  than  twenty  years  in  the  inclo- 
sure."  The  form  of  pleading  adopted 
in  Hawke  v.  Bacon  and  Tapley  v.  Wain- 
wright, assumed  that  the  then  existing 
statute  of  limitations  operated.  And 
that  statute,  it  must  be  borne  in  mind,  is 
not  repealed. 

Although  the  word  "land,"  used  in 
the  act,  includes  "  tithes,"  when  not 
belonging  to  a  spiritual  or  eleemosynary 
corporation  sole,  sect.  1,  yet  whether  the 
act  applies  as  between  a  landowner 
claiming  from  mere  non-payment  of 
tithes  for  twenty  years,  to  hold  tithe 
free,  and  the  tiihe-owner  having  an 
otherwise  undisputed  title,  is  a  quetilion 
sub  judice.  Lord  Langdale,  W.  R.  in 
The  Dean  and  Chapter  of  Ely  v.  Bliss, 
5  Beav.  574,  held  in  effect  that  the  act 
did  apply,  and  that   in  equity,  twenty 
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years  non-payment  was  a  bar  to  the 
tithe-owner's  right.  But  the  Court  of 
Exchequer,  to  which  a  case  had  been 
sent  by  Lord  Lyndhurst,  C.  before  whom 
that  decision  came  by  way  of  appeal, 
gave  an  opinion  (15  Mee.  &  VV.  617) 
that  the  act  did  not  apply  to  such  a  case, 
the  plaintiffs  there  not  seeking  to  re- 
cover an  estate  or  interest  in  tithes,  but 
the  tithes  themselves,  and  referred  to 
their  former  decision  in  Grant  v.  Ellis, 
to  which  they  thought  Lord  Langdale's 
attention  had  not  been  directed,  as  de- 
ciding the  very  question.  Lord  Cotten- 
ham,  C.  has,  it  is  understood,  intimated 
his  dissatisfaction  with  the  question  hav- 
ing been  thus  disposed  of  by  the  Court 
of  Exchequer,  and  sent  a  similar  case  to 
the  Court  of  Common  Pleas.  It  may, 
however,  be  observed  that  so  far  back  as 
Trin.  T.  1837,  a  majority  of  the  Court 
of  Exchequer  in  Ireland  gave  an  opinion 
to  the  same  effect  as  that  afterwards  ex- 
pressed by  the  Court  of  Exchequer  in 
England  in  The  Dean  and  Chapter  of 
Ely  v.  Cash.  See  Lord  Shannon  v.  Hod- 
der,  2  Ir.  L.  R.  223.  In  the  case  of 
Grant  v.  Ellis,  the  word  "recover"  was 
principally  relied  on  as  denoting  the 
subjects  to  which  the  section  applied. 
So  far  as  related  to  land,  that  word,  in 


the  second  section,  it  was  said,  clearly 
meant  the  same  thing  as  obtain  posses- 
sion or  seisin  of,  that  the  clause  assumed 
one  party  to  be  in  wrongful  seisin  or 
possession  of  land  to  whicli  another  had 
the  right,  and  then  limited  the  time 
within  which  the  right  must  be  asserted, 
and  that  it  was  very  reasonable  to  sup- 
pose that  the  legislature  intended  it  to 
have  the  same  meaning  in  respect  to 
rents,  of  which,  whether  rents  service, 
rent  charges,  or  rents  seek,  if  paid  to 
another  than,  or  withheld  from,  the 
party  seised,  he,  before  the  passing  of 
the  act,  might  have  elected  to  consider 
himself  disseised,  and  by  assize  have  re- 
covered seisin,  and  that  it  was  to  this 
sort  of  recovery  only  the  second  sec- 
tion had  reference.  *See  9  r^^i^jT 
Mee.  &  W.  p.  122,  123;  and  L  '^^^'^  -• 
see  per  Bosanquet,  J.,  Paget  v.  Foley,  2 
Bing.  N.  C.  691. 

After  expressing  doubts  in  the  cases 
of  The  Incorporated  Society  v.  Richards, 
1  Dru.  &  War.  288,  and  The  Attorney- 
General  V.  Persse,  2  Dru.  &  War.  67, 
Lord  Chancellor  Sugden  finally  decided 
in  the  case  of  The  Commissioners  of 
Charitable  Donations  v.  Wybrands,  3 
Jones  6l  Lat.  182,  that  Charities  are 
within  the  statute.] 


The  cases  on  adverse  possession,  and  tlie  statutes  of  limitation,  in  the 
American  reports,  are  so  numerous,  that  it  is  not  practicable  here  to  do  more 
than  indicate  in  a  very  general  way  the  leading  principles  that  belong  to  the 
subject  and  refer  to  some  of  the  decisions  which  illustrate  them. 

The  proper  and  mere  operation  of  the  statute  of  limitation,  probably  in 
all  the  states,  is,  the  creation  of  a  positive  bar  to  the  assertion  and  vindica- 
tion of  an  admitted  and  complete  legal  title ;  and  to  this,  alone,  the  present 
note  is  confined.  It  is  very  necessary,  in  order  to  have  a  clear  notion  of 
what  in  law  is  adverse  possession,  that  the  distinction  should  be  observed 
between  this  class  of  cases,  and  those  in  which  the  defendant  sets  up  some 
title  in  himself  or  attacks  the  plaintiff's  title,  and  uses  his  continued  posses- 
sion to  fortify  his  position  before  the  court :  adverse  possession  in  these 
cases  acts,  by  way  of  evidence,  to  raise  a  pi-esumption,  legal  or  natural,  of 
right,  and  does  not  derive  its  virtue  exclusively  from  the  operation  of  the 
statute. 

It  is  a  settled  principle  in  the  law  of  apparently  all  the  states,  (except 
Kentucky,)  that  title  to  lands  from  the  commonwealth,  draws  the  seisin,  or 
actual  legal  possession  to  it ;  so  that  one  who  has  title  derived  out  of  the 
commonwealth,  is  by  force  of  his  title,  in  possession,  until  an  ouster  or  dis- 
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seisin  is  committed  by  some  one's  entering  upon  the  land  with  a  claim  of 
possession  adversely  to  him;  from  the  time  of  .such  ouster  the  limitation  of 
the  statute  begins  to  run.  Green  v.  Liter  and  others,  8  Cranch,  229  ;  Barr 
V.  Gratz's  heirs,  4  Wheaton,  215 ;  The  United  States  v.  Arrcdondo  and 
others,  6  Tcters,  G91,  743;  Lessee  of  Potts  v.  Gilbert,  3  Washington  C.  C. 
Rep.  475 ;  Hawk  v.  Senseman  and  others,  6  Sergeant  &  Rawle,  21 ;  Car- 
iisles  V.  Stitler,  1  Penrose  &  Watts,  6 ;  Jackson  v.  Sellick,  8  Johnson,  262  ; 
Jackson  v.  Howe  and  others,  14  id.  405 ;  llust  v.  Boston  Mill  Corporation, 
6  Pickering,  158  ;  Den,  ex  dem.  Saston  ctal.  v-  Hunt,  Spencer,  487, 489.  In 
Kentuck}',  no  one  acquiring  title  to  lands,  whether  by  patent  or  otherwise, 
is  deemed  seised,  even  for  the  purpose  of  maintaining  trespass,  before  entry  ; 
Neely  and  others  v.  Butler,  &c.,  10  B.  Monroe,  48,  51. 

The  nature  of  that  adverse  possession,  which  is  required  to  constitute  a 
bar  to  the  assertion  of  a  legal  title  by  the  owner  of  it,  or  by  one  against 
whom  the  adverse  occupant  brings  ejectment,  appears  to  have  been  con- 
ceived with  singular  completeness  and  accuracy  by  Mr.  Justice  Duncan,  in 
Hawk  Y.  Senseman  and  others;  where  he  says,  that  it  must  be  "an  actual, 
continued,  visible,  notorious,  distinct  and  hostile  possession."  This  defini- 
.  tion  is  so  full  and  precise,  that,  perhaps  no  better  method  could  be  adopted 
than  to  make  this  note  a  commentary  on  its  terms.  See  Calhoun  v.  Cook, 
9  Barr,  22G,  227;  Adams  v.  Robinson,  6  id.  271. 

1.  It  must  be  actual.  There  must  therefore  be,  in  all  cases,  an  entry ; 
in  order  that  an  ouster  may  be  made  and  an  adverse  possession  begun.  And 
it  would  seem  that  the  legal  notion  of  an  entry,  to  devest  a  possession  is  the 
same  with  that  required  to  revest  a  possession,  viz.  a  going  upon  the  land 
with  palpable  intent  to  claim  the  possession  as  his  own, — animo  clamandi 
possessionem.  Miller  and  others  v.  Shaw,  7  Sergeant  &  Rawle,  129; 
Lessee  of  Holtzapple  and  Wife  v.  Philibaum,  4  Washington  C.  C.  356 ; 
Altemas  v.  Campbell,  9  Watts,  28.  And  the  nature  of  this  claim  of  pos- 
session, which  must  accompany  the  intrusion  into  the  land  in  order  to  con- 
stitute an  entry,  appears  to  be — not  the  assertion  of  a  previously-existing 
right  to  the  land  :  but  the  assuming  of  a  right  to  the  laud  from  that  time, 
and  a  subsequent  holding  with  assertion  of  right :  and  this,  it  is  believed, 
is  what  is  meant  by  the  cases  in  New  York  and  elsewhere,  which  say,  that 
the  possession  must  be  taken  under  claim  or  colour  of  right ;  which  as  will 
presently  be  seen,  is  also  necessary  to  render  the  possession  hostile.  This 
intention  to  claim  and  possess  the  land  is  one  of  the  qualities  indispensable 
to  constitute  a  disseisin  as  distinguished  from  a  trespass ;  Ewing  v.  Burnet, 
11  Peters,  41 ;  for  one  going  upon  the  land,  and  staying  there,  without 
claiming  or  asserting  the  land  to  be  his  own,  is  a  mere  naked  intruder  or 
trespasser,  and  affects  no  ouster.  Society  for  the  Propagation,  &c.  v.  Paw- 
let,  4  Peters,  480,  504;  Lessee  of  Clarke  et  al.  v.  Courtney  et  al.  5  id.  320, 
355;  and  to  bar  a  legal  title,  an  entry  on  the  land  is  indispensable;  pay- 
ment of  taxes  alone,  will  not  do  ;  Sorber  v.  Willing,  10  Watts,  141 ;  Hum- 
phreys V.  Rahn,  8  id.  78;  Naglee  v.  Albright  and  others,  4  Wharton,  291 ; 
Murphy  V.  Lloyd,  3  id.  538,  550.  And  there  seem  to  be  no  cases  to  con- 
tradict this,  where  a  legal  title  is  to  be  barred  ;  Kelsey  v.  Murray,  9  Watts, 
111,  was  simply  a  controversy  about  the  ownership  of  the  warrant;  Read 
V.  Goodyear  and  others,  17  Sergeant  &  Rawle,  350,  and  Foster  v.  M'Divit, 
9  Watts,  341,  were  cases  of  a  presumed  abandonment  of  a  warrant,  being 
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founded  on  a  dictum  of  Tilgiiman,  C.  J.  in  Royer  and  another  v.  Benlow, 
10  Sergeant  &  Ilawle,  303,  which  is  by  him  confined  to  the  case  of  a  title 
by  warrant  and  survey,  the  presumption  of  abandonment  not  applying  to  a 
complete  and  legal  title  by  patent ;  Naglee  v.  Albright  and  others,  4  Whar- 
ton, 291 ;  sec  Bunting  v.  Young,  5  Watts  &  Sergeant,  188,  190.  In 
M'Call  V.  Neely,  3  Watts,  69,  there  was  an  entry ;  and  payment  of  taxes 
was  relied  on  to  define  the  extent  of  the  ouster. 

2.  It  must  be  continued.  If  the  property  is  of  a  character  to  admit  of 
permanent  useful  improvement,  the  possession  should  be  kept  up  during  tlie 
statutory  period  by  actual  residence,  or  by  continued  cultivation  or  enclo- 
sure ;  Johnson  v.  Irwin,  3  Sergeant  &  Rawle,  291 ;  Royer  and  another  v. 
Benlow,  10  id.  303;  Jackson  v.  Schoonmaker,  2  Johnson,  230 ;  either  of 
which  will  do;  Hoey  v.  Furman,  1  Barr,  296,  301;  occasional  occupancy 
with  payment  of  taxes  will  not  do ;  Sorber  v.  Willing,  10  Watts,  141 ;  but 
if  the  land  is  not  such  as  to  admit  of  residence  or  improvement,  such  use 
and  occupation  of  it,  as  from  its  nature  it  is  susceptible  of,  with  claim  of 
ownership,  will  be  an  actual  possession;  West  v.  Lanier,  9  Humphreys, 
762,  771.  As  to  the  question,  whether  several  adverse  possessions  can  be 
tacked  together,  the  states  difier  among  themselves.  In  South  Carolina,  in 
King  V.  Smith,  Rice,  11,  (see,  also,  Beadle  v.  Hunter,  3  Strobhart,  331, 
336,)  it  is  decided  that  they  cannot  be  joined  by  conveyance  from  one  to 
another,  though  there  are  cases,  as  between  landlord  and  tenant,  and  between 
disseisor  and  his  heirs,  where  both  possessions  may  be  referred  to  the  same 
entry.  In  Lessee  of  Potts  v.  Grilbert,  Judge  Washington  was  clear,  that 
where  several  persons  enter  into  possession,  the  last  cannot  tack  the  posses- 
sion of  his  predecessors  to  his  own,  and  even  if  there  had  been  conveyances, 
he  asks,  "  What  had  any  of  them  in  point  of  title,  to  convey  ?"  In  New 
York,  Vermont  and  Massachusetts,  possessions  may  be  tacked  if  one  comes 
in  under  the  other,  and  the  possessory  estates  are  connected  and  continuous  ; 
not  otherwise;  Brandt  v.  Ogdens,  1  Johnson,  156;  Jackson  v.  Thomas,  16 
id.  293 ;  Winslow  et  al.  v.  Newell,  19  Vermont,  164,  169 ;  Ward  v.  Bar- 
tholomew, 6  Pickering,  410 ;  Wade  v.  Lindsey,  6  Metcalf,  407,  412 ;  Mel- 
vin  v.  Proprietors  of  Locks  and  Canals  on  Merrimack  River,  5  id.  15.  32. 
In  Pennsylvania,  it  is  certain,  that  several  possessions,  if  continuous  and 
connected,  may  be  joined  together  to  make  out  the  full  statutory  period ; 
Overfield  v.  Christie  and  another,  7  Sergeant  &  Rawle,  173;  M'Coy  v.  The 
Trustees  of  Dickinson  College,  5  id.  254;  Mercer  v.  Watson,  1  Watts,  330, 
338;  Parker  v.  Southwick,  6  id.  377;  Hunt  v.  Devling,  8  id.  703;  Moore 
V.  Small,  9  Barr,  194,  196,  where  it  is  said  that  Judge  Washington's 
decision  in  Potts  v.  Gilbert  was  never  acknowledged  as  sound  by  any  land 
lawyer  or  judge  of  that  state;  Scheetz  v.  Fitzwater,  5  Barr,  126,  131 :  and 
so  it  is  in  Kentucky,  Adams  et  al.  v.  Teirnan  et  al.  5  Dana,  394  ;  and  Ten- 
nessee ;  Chilton  et  als,  v.  Wilson's  heirs,  9  Humphreys,  399,  405. 

3.  It  must  be  visible,  notorious,  distinct,  or  definite  in  its  extent.  These 
three  characteristics  may  be  considered  together ;  for  in  them  are  wrapped 
up  the  qualities  which  chiefly  distinguish  a  disseisin  from  a  trespass,  and 
they  unite  to  give  rise  to  two  modes,  in  which  a  disseisin  may  be  effected. 
As  to  the  general  principle,  that  the  possession,  to  be  an  ouster,  must,  in  its 
nature,  possess  such  notoriety  that  the  owner  may  be  presumed  to  have 
notice  of  it,  and  of  its  extent;  see  Proprietors,  &c.  v.  Call,  1  Massachusetts, 
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483;  Proprietors,  &c.  v.  Springer,  4  id.  41G;  Pray  v.  Pierce,  7  id.  381; 
Herbert  v.  Haurich,  IG  Alabama,  581,  596.    There  appear  to  be  two  modes 
of  possession,  ■which  have  that  kind  and  degree  of  notoriety  and  distinct- 
ness, which  are  necessary  to  constitute   statutory  adverse  possession.     1. 
Where  one  enters  not  under  any  deed  or  written  title,  but  merely  assuming 
the  possession  with  claim  of  right,  the  ouster  he  effects  extends  no  further 
tlian  he  occupies,  cultivates,  encloses,  or  otherwise  excludes  the  owner  from : 
2.  But  if  one  enters  under  colour  of  title  by  deed  or  other  written  docu- 
ment, and  occupies  and  improves  the  land,  he  acquires,  in  law,  actual  pos- 
session to  the  extent  of  the  boundaries  contained  in  the  writing,  and  this, 
thougli  the  title  conveyed  to  him  by  the  deed  is  good  for  nothing.     Upon 
these  two  principles  the  courts  seem  generally  agreed,  though  in  the  differ- 
ent states,  they  are  explained  and  defined  with  various  degrees  of  strictness. 
In  Massachusetts,  as  to  the  former  kind  of  ouster,  the  principle  appears  to 
be,  that  open  and  visible  occupation  by  means  of  such  possession  as  excludes 
and  prevents  the  exercise  of  the  other's  ownership,  without  right  or  permis- 
sion— as  by  building,  fencing  by  a  regular  fence  and  not  a  mere  possession 
fence  made  by  filling  and  lapping  together  trees — is  a  disseisin,  to  the  extent 
of  the  land  from  which  there  is  this  real  exclusion  of  the  owner ;  Small  v. 
Proctor,  15  Massachusetts,  495 ;  Boston  Mill  Corporation  v.  Bullfinch,  6 
id.  229 ;  Brown  v.  Porter,  10  id.  93 ;  Coburn  and  others  v.  Hollis,  3  Met- 
calf,  125  J  Poignard  v.  Smith,   6  Pickering,  172,  8  id.  272  ;  Brimmer  v. 
Proprietors  of  Long  Wharf,  5  id.  131 :  and  it  seems  in  general  that  posses- 
sion, of  which  the  jury  find,  upon  sufficient  evidence,  that  the  owner  had 
notice,  is  sufficient  adverse  possession.     See  Coburn  and  others  v.  Hollis,  3 
Metcalf,  125.     Entry  under  a  parol  gift,  and  possession  for  twenty  years, 
takes  away  the  donor's  right  of  entry;  Summer  v.  Stevens,  6  Metcalf,  337. 
See  the  distinction  between  jiossession  as  against  wrong-doers,  and  disseisin, 
or  possession  adverse  to  the  owner,  in  Slater  and  another  v.  Rawson,  6  id. 
439.     The  earlier  cases  in  Massachusetts  would  appear  to  have  given  to  a 
deed  recorded  the  effect  of  a  feoffment;  but  that  is  broken  down  in  Bates 
V.  Norcross,  14  Pickering,  224,  where  it  is  settled  that  a  deed  recorded, 
without  open  occupation  and  improvement,  is  no  disseisin ;  and  it  seems 
from  Coburn  and  others  v.  Hollis,  that  the  recording  has  no  effect  in  ope- 
rating'as  notice  :  the  subject  is  not  well  settled,  see  Blood  v.  Wood,  1  Met- 
calf, 528.     In  New  Hampshire  also  possession  withoiit  colour  of  title,  to  be 
adverse,  must  be  real  and  substantial,  and  a  mere  enclosure  by  a  brush 
fence  and  cutting  wood  within  it,  as  from  a  wood  lot,  would  not  constitute 
a  disseisin,  or  adverse  possession ;  Hale  v.  Glidden,   10  New  Hampshire, 
397;  and  even  if  a  grantee  enter  under  colour  of  title  by  deed,  though  by 
mere  entry  he  may  be  considered  as  in  possession  to  the  extent  of  his  claim, 
as  against  one  entering  subsequently  without  right,  yet  if  his  occupation  be 
not  of  a  character  to  indicate  a  claim  which  may  be  co-extensive  with  the 
limits  of  the  deed,  and  afford  a  presumption  of  notice  of  such  claim,  such 
occupation  as  against  the  owner,  would  not  be  a  disseisin  to  the  extent  of 
the  assumed  title,  for  the  principle  that  the  party  is  presumed  to  enter 
adversely  according  to  his  title,  would  have  no  sound  application,  and  the 
adverse  possession  may  be  limited  to  the  actual  occupancy;  Bailey  v.  Carle- 
ton,  12  Id.  9.      In  New  Jersey,  the  law  is  settled  upon  similar  principles  ; 
Den  ex.  dem.  Saxton  et  al.  v.  Hunt,  Spencer,  487.     As  to  New  York,  the: 
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reader  will  find  the  law  as  it  was  previously  settled,  defined  with  greater 
precision  in  the  Revised  Statutes,  vol.  2,  p.  222  ;  part  3,  ch.  4,  tit.  2,  sec. 
7  et  seq. :  as  to  possession  without  colour  of  written  title,  before  the  statute, 
see  Jackson  v.  Shoonmaker,  2  Johnson,  230,  and  Jackson  v.  Warford,  7 
Wendell,  G2 ;  and  as  to  possession  under  a  written  title,  see  Simpson  v. 
Downing,  23  Wendell,  316;  Jackson  v.  Oltz,  8  id.  540;  Do.  v.  Vcnnilyea, 
6  Cowen,  G77,  &c.  So  in  Vermont,  there  must  be  some  claim  of  right,  or 
title,  some  marking  out  of  boundaries,  or  having  a  survey,  or  deed,  on 
record,  to  show  the  extent  of  the  claim ;  Ex'rs  of  Stevens  v.  Hollister,  18 
Vermont,  294,  303.  And,  in  South  Carolina,  if  the  occupant,  relying  on 
adverse  possession,  claims  possession  beyond  the  land  actually  occupied,  the 
extent  and  limits  of  that  possession  must  be  defined  by  reference  to  some 
colourable  title,  as  a  deed  or  plot,  or  by  visible  marked  lines,  reputed  boun- 
daries, or  other  equivalent  evidence  :  no  right  can  be  founded  on  undefined 
possession;  Golson  v.  Hook,  4  Strobhart,  23,  26.  But  occupancy  of  a  part, 
with  colour  of  title,  which  means  anything  which  clearly  defines  the  extent 
of  the  claim,  will  give  title  to  the  whole,  if  continued  for  the  statutory 
period;  Bank  v.  Smyers,  2  id.  24,  29;  Johnson  v.  M'Millan,  1  id.  143, 
145.  Sec,  also,  Lenoir  v.  South,  10  Iredell,  237.  The  federal  courts, 
adopting  the  same  principles,  appear  to  be  less  rigorous  in  requiring  an 
actual  exclusion  of  the  owner  where  the  possession  is  not  under  colour  of  a 
written  title.  In  Ellicott  v.  Pearl,  10  Peters,  412,  it  is  said,  that  to  con- 
stitute actual  adverse  possession,  there  need  not  be  an  enclosure  or  fence  : 
"The  election  of  a  fence,  is  nothing  more  than  an  act  presumptive  of  an 
intention  to  assert  an  ownership  over  the  property.  But  there  are  many 
other  acts,  which  are  equally  evincive  of  such  an  intention  of  asserting  such 
ownership  and  possession  :  such  as  entering  upon  land  and  making  in^.prove- 
ments  thereon;  raising  a  crop  of  coi'n ;  felling  and  selling  the  trees  thereon, 
&c. ;  under  colour  of  title:"  but  if  one  enter  into  possession  under  a  deed, 
his  possessioL  is  deemed  to  extend  to  the  bounds  of  that  deed,  thour^h  he 
actually  possess  only  a  small  part.  "  In  such  a  case,  where  there  is  no 
adverse  possession,  the  law  construes  the  entry  to  be  co-extensive  with  the 
grant  to  the  ptrty,  upon  the  ground  that  it  is  his  clear  intention  to  assert 
such  possession."  In  Ewing  v.  Burnet,  11  id.  41,  it  is  said,  "It  is  well 
settled  that  to  constitute  an  adverse  possession,  there  need  not  be  a  fence, 
building,  or  otlier  improvement  made  :  it  suffices  for  this  purpose,  that  visi- 
ble and  notorious  acts  of  ownership  are  exercised  over  the  premises  in  con- 
troversy for  twenty-one  years,  after  an  entry  under  claim  and  colour  of  title. 
So  much  depends  on  the  nature  and  situation  of  the  property,  the  uses  to 
which  it  can  be  applied,  or  to  which  the  owner  or  claimant  may  choose  to 
apply  it;  that  it  is  difficult  to  lay  down  any  precise  rule  adapted  to  all  cases. 
But  it  may  with  safety  be  said,  that  where  acts  of  ownership  have  been 
done  upon  land,  which,  from  their  nature,  indicate  a  notorious  claim  of  pro- 
perty in  it,  and  are  continued  for  twenty  years;  such  acts  are  evidence  of  an 
ourter  of  a  former  owner,  and  an  actual  adverse  possession  against  him ;  if 
the  jm-y  shall  think,  that  the  property  was  not  susceptible  of  a  more  strict, 
or  definite  possession  than  had  been  so  taken,  and  held.  Neither  actual 
ociupation,  cultivation,  or  residence,  are  necessary  to.  constitute  actual  pos- 
se;sion,  when  the  property  is  so  situated  as  not  to  admit  of  any  permanent 
ufcful  improvement :  and  the  continued  claim  of  the  party  has  been  evi- 
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(lenccd  by  public  acts  of  ownership,  such  as  he  would  exercise  over  property 
which  he  claimed  in  his  own  right,  and  would  not  exercise  over  property  he 
did  not  claim."  In  Pennsylvania,  one  who  enters  and  occupies  without 
any  act  or  claim  extending  the  intrusion  beyond  the  space  that  he  occupies, 
effects  no  ouster  beyond  what  he  encloses  or  cultivates ;  Miller  and  others 
V.  Shaw,  7  Sergeant  &  llawlc,  129  ;  lloyer  and  another  v.  Benlow,  10  id. 
303 ;  Hall  and  others  v.  Powel,  4  id.  456 ;  Fraley  and  another  v.  Lenox,  8 
id.  392 ;  M'Caffrey  v.  Fisher,  4  Watts  &  Sergeant,  181 ;  but  an  entry  into 
unoccupied,  at  least,  unpatented,  land,  under  colour,  that  is  bona  fide  claim, 
of  title,  will  extend  the  ouster  and  adverse  possession  over  the  whole  of  the 
tract  that  is  claimed;  for  entry  into  part  with  palpable  intent  to  possess  the 
whole,  is  a  possession  of  the  whole,  when  there  is  no  conflicting  possession. 
Cluggage  and  others  v.  The  Lessee  of  Duncan,  1  Sergeant  &  Rawle,  111 ; 
Burns  v.  Swift  and  others,  2  id.  430;  Gilday  v.  Watson  and  another,  id. 
407 ;  and  entry  and  occupancy  under  a  younger  survey  will  extend  the  ad- 
verse possession  throughout  its  limits,  even  if  those  limits  are  interfered  with 
by  an  earlier  unoccupied  survey ;  Waggoner  v.  Hastings,  5  Barr,  300  ; 
Seigle  V.  Louderbaugh,  id.  490.  See  Altemus  v.  Long,  4  id.  254.  In  like 
manner,  an  entry  on  part,  and  payment  of  taxes  upon  the  whole  w.'th  the 
owner's  acquiescence,  will  extend  the  ouster  through  the  whole  ;  McCall  v. 
Neely,  3  Watts,  69,  and  cases  cited  :  but  see  Bishop  v.  Lee,  3  Barr,  214  ; 
other  circumstances  may  extend  the  possession  ;  and  though  merely  cutting 
trees  on  an  unenclosed  wood-lot,  would  constitute  but  a  series  of  tresi)asses, 
and  never  constitute  adverse  possession ;  Wright  v.  Grier,  9  Watis,  172  ; 
Sorber  V.  Willing,  10  id.  141;  Adams  v.  Robinson,  6  Barr,  271;  yet  the 
making  out  of  boundaries,  or  having  a  survey  made,  and  exercising  acts  of 
ownership,  and  using  it  according  to  the  nature  of  the  land  and  the  custom 
of  the  country,  may  be  evidence  to  extend  the  possession ;  Ro/er  and  an- 
other V.  Benlow,  Heiser  v.  Riehle,  7  Watts,  35 ;  Criswell  v.  Altemus,  id. 
566,  580;  Lawrence  v.  Hunter,  9  id.  64;  Bell  v.  Hartley,  ,4  Watts  &  Ser- 
geant, 32  ;  Porter  v.  McQinnis,  4  id.  501 ;  Fitch  v.  Mann,  8  Barr,  503. 
See  Altemus  v.  Trimble,  9  Barr,  232 ;  Kite  v.  Brown  et  al.,  6  id.  291. 

4.  It  must  be  hostile,  or  adverse.  What  constitutes  adverse  possession, 
and  what  evidence  is  sufficient,  are,  of  course,  questions  of  law ;  whether, 
in  fact,  the  possession  is  adverse,  or  under  the  owner's  title,  is  for  the  jury  : 
and  the  burden  of  proving  that  the  possession  was  adverse,  is  upon  the  per- 
son alleging  it ;  Rung  v.  Schodcbcrger,  2  Watts,  23,  27 ;  M'Masters  v. 
Bell,  2  Penrose  &  Watts,  180,  181 ;  Jones  v.  Porter,  3  id.  132,  and  eases 
there  cited;  Herbert  v.  Henrick,  16  Alabama,  581,  694.  If  the  entry  was 
permissive  it  must  be  proved  that  the  party  did  some  act  w^hich  would  con- 
stitute a  disseisin  or  make  his  holding  adverse ;  Hall  and  Wife  v.  Stevens, 
9  Metcalf,  418,  422.  See  Bakeman  v.  Parrish,  6  Barr,  212,  225.  Whtre- 
ver  a  privity  existed  between  the  parties,  and  the  possession  was  originily 
taken  and  held  in  subserviency  to  the  title  of  the  real  owner,  a  clear,  p(5si- 
tive,  and  continued  disclaimer  and  disavowal  of  the  title  and  assertion  of  |in  • 
adverse  right,  brought  home  to  the  party,  are  indispensable  before  ajiy 
foundation  can  be  laid  for  the  operation  of  the  statute;  Zeller's  Lessee V. 
Eckert  et  al.,  4  Howard's  S.  Ct.  289,  296  ;  Burhans  v.  Van  Zandt,  7  Ba-- 
bour's  S.  Ct.  92,  100.  The  occupant's  declarations,  during  the  occupancj^, 
are  evidence  to  show,  that  the  holding  was  not  adverse;  St.  Clair  v.  Shah, 
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9  Barr,  252  ;  Calhoun  v.  Cook,  id.  22G ;  Read  v.  Thompson,  5  id.  327, 
332.  Possession  for  a  great  length  of  time  is  competent  evidence  for  the 
jury  of  the  possession  being  adverse;  but  it  is  said  here,  that  thirty-eight 
years  was  the  least  period  which  had  been  allowed  as  competent  to  go  to  the 
jury  ;  Nickle  v.  M<Farlane,  3  Watts,  165  ;  and  see  remark  of  Gibson,  C.  J., 
at  N.  P.  in  Butz  v.  Ihrie,  1  Rawle,  220;  and  see  Nitzell  v.  Paschall,  3  id. 
76,  82. 

The  matter  of  ouster  of  one  tenant  in  common  by  another,  has  given  rise 
to  a  host  of  decisions ;  the  principle  arrived  at  appears  to  be  this ;  to  bar  a 
tenant-in-common's  right  there  must  be  an  oxtual  ouster,  as  held  in  Hart  v. 
Gregg,  10  Watts, -185;  Watson  v.  Gregg,  id.  289,  and  Hall  v.  Mathias,  4 
Watts  &  Sergeant,  331 ;  Pursell  and  wife  et  als.  v.  Wilson,  4  Grattan,  16, 
21 ;  Gill  and  Simpson  v.  Fauntleroy's  Heirs,  &c.,  8  B.  Monroe,  177,  186; 
but,  entering  or  appropriating  the  profits,  under  a  claim  of  exclusive  right, 
or  with  palpable  intent  to  possess  exclusively,  when  the  other  is  not  in  ac- 
tual possession,  is  an  actual  ouster ;  and  any  acts  palpably  displaying  such 
intention  are  evidence  competent  to  render  the  entry  an  ouster;  see  the 
cases  cited  in  Parker  v.  Proprietors  of  Locks  and  Canals  on  Merrimack 
River,  3  Metcalf,  91,  and  Prescott  v.  Nevers,  4  Mason,  330  ;  and  see  Mar- 
cy  v.  Marcy,  6  Metcalf,  360,  371 ;  Abercrombie  v.  Baldwin  et  als.,  15  Ala- 
bama, 364,  369,  and  Calhoun  v.  Cook,  9  Barr,  226 ;  Dakeman  v.  Parrish, 
6  id.  212,  225 ;  and  sole  possession  or  retainer  of  the  profits  for  a  great 
length  of  time  is  competent  evidence,  for  the  jury,  of  an  intent  or  claim  to 
possess  exclusively,  and  therefore  competent  evidence  of  actual  ouster ; 
Chambers  v.  Pleak,  6  Dana's  Kentucky,  426  ;  Bolton  v.  Hamilton,  2  Watts 
&  Sergeant,  294,  and  cases  cited ;  Watson  v.  Grigg ;  for  a  subsequent  act 
will  explain  a  preceding  entry;  Smith  v.  Burtis,  9  Johnson,  174,  182.  But 
the  presumption  in  such  cases  is  matter  of  evidence  for  the  jury,  and  not  a 
question  of  law  for  the  court ;  Pursell  and  wife  et  als.  v.  Wilson,  4  Grattan, 
16,  22.  See  Zeller's  Lessee  v.  Eckert  et  al.,  4  Howard,  S.  Ct.  289,  297. 
"  Whether  there  has  or  not  been  an  ouster,"  said  the  court  in  Gill  and 
Simpson  v.  Fauntleroy's  Heirs,  &c.  8  B.  Monroe,  177,  186,  "  is  a  question 
of  fact  which  it  is  the  province  of  the  jury  to  decide.  What  facts  will  au- 
thorize a  jury  to  presume  an  ouster,  is  often  a  matter  of  law  for  the  court  to 
decide."  A  mortgage  of  the  whole  by  one  tenant  in  common  is  not  conclu- 
sive evidence  of  an  ouster;  Wilson  v.  Collishaw,  1  Harris,  276. 

II.  B.  W. 
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The  interest,  when  it  accrues,  feeds  the  estoppel, 

EjectjMENT  for  certain  messuages  and  lands,  situate  in  the  parish  of  St. 
Margaret,  in  the  town  and  borough  of  Leicester.  Plea,  not  guilty.  At 
the  trial  before  D'Oiley,  Serjt.,  at  the  Leicester  Summer  Assizes,  1828,  a 
verdict  was  found  for  the  plaintiff  by  consent,  subject  to  the  opinion  of  this 
court  upon  the  following  case  : — 

Thcophilus  Holmes,  being  seised  in  fee  of  certain  tenements,  by  his  last 
will  and  testament  in  writing,  bearing  date  29th  September,  1784,  duly  exe- 
cuted and  attested  for  the  purpose  of  passing  real  estates,  gave  and  devised 
as  follows  : — "I  give  and  devise  the  messuage  or  tenement  wherein  I  now 
dwell,  with  the  appurtenances  thereto  belonging,  and  the  use  of  all  my 
household  goods,  plate,  linen,  and  other  household  furniture  of  every  sort 
and  kind  which  shall  be  about  my  said  messuage  or  tenement  at  the  time  of 
my  decease,  and  also  my  messuage  or  tenement  in  Belgrave  Gate,  Leicester, 
unto  my  wife  Christian  Holmes  for  and  during  her  natural  life ;  and  from 
and  after  her  decease,  I  give  and  devise  the  said  messuage  or  tenement 
wherein  I  now  dwell,  with  the  appurtenances,  and  also  my  said  messuages 
or  tenements,"  (in  the  said  will  described,  being  those  for  the  recovery  of 
which  these  actions  are  brought,)  "  with  warehouses,  stables  and  other  build- 
ings, yards,  gardens,  and  backsides  thereto  belonging,  in  case  I  shall  die 
r*J.i  <ii  'without  issue  (but  not  otherwise,)  unto,  between  and  among  *all  the 
L  ^  children  of  my  brother,  the  Rev.  Mr.  William  Holmes,  that  shall 
be  living  at  the  time  of  my  said  wife's  decease,  and  to  their  heirs  and  assigns 
forever." 

The  testator  died,  seised  of  the  premises  in  question,  in  September,  1785, 
without  issue,  and  without  altering  or  revoking  his  said  will.  On  his  death, 
his  widow,  who  afterwards  married  Joseph  Chamberlain,  entered  into  pos- 
session of  the  tenements  in  question,  and  so  continued  until  the  time  of  her 
death,  which  happened  in  or  about  September,  1826.  The  "William  Holmes 
mentioned  in  the  will  of  the  testator  had  issue  three  children  only;  viz., 
James  Harriman,  Ann  Mary,  and  Thomas  Bradgate.  James  Harriniau 
Holmes  and  Thomas  Bradgate  Holmes  died  without  issue  in  the  lifetime  of 
the  testator's  widow.     Ann  Mary  Holmes  married  Joseph  Brooks  Stephen- 
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son,  and  was  the  only  child  of  William  Holmes  living  in  March,  1814,  and 
at  the  time  of  the  death  of  the  testator's  widow. 

On  the  4th  March,  1814,  and  during  the  lifetime  of  the  testator's  widow, 
by  indenture  duly  made  between  the  said  J.  B.  Stephenson  and  Ann  Mary 
his  wife,  (therein  described  as  devisee  named  in  the  last  will  of  the  said 
Theophilus  Holmes  then  deceased,)  of  the  first  part,  J.  Connor,  Gent,  of  the 
second  part,  Charles  Waldron  of  the  third  part,  and  Thomas  Chandless, 
Gent.,  a  trustee  on  behalf  of  the  said  Charles  Waldron  and  also  of  the  said 
J.  B.  Stephenson  and  Ann  Mary  his  wife,  of  the  fourth  part ;  the  latter,  in 
consideration  of  600?.  granted  to  Charles  Waldron,  his  executors,  adminis- 
trators, and  assigns,  for  and  during  their  natural  lives  and  the  life  of  the 
survivor,  an  annuity  of  100/.  to  be  charged  upon  and  issuing  out  of  the  said 
messuages  or  tenements  devised  by  the  will  of  Theophilus  Holmes ;  and  for 
better  securing  the  payment,  granted,  bargained,  and  sold  to  Thomas  Chand- 
less, his  executors,  &c.,  all  the  said  premises,  to  hold,  from  and  immediately 
after  the  decease  of  Christian  Holmes,  for  the  term  of  ninety-nine  years.  And 
then,  after  reciting  that  the  said  J.  B.  Stephenson  and  Ann  Mary  his  wife  did, 
as  of  Hilary  Term  then  last,  levy  before  the  Court  of  C.  P.  at  Westminster 
unto  T.  Chandless  and  his  heirs,  one  fine  siw  conusance  cle  droit  come  ceo, 
&c.  of  the  said  premises,  by  the  description  of  seven  messuages,  seven  gar- 
dens, and  one  acre  of  land,  with  the  appurtenances,  in  the  parish  p;i;i-iQT 
of  St.  Margaret,  in  the  *town  and  borough  of  Leicester,  of  which  L  J 
fine  no  uses  had  as  yet  then  been  declared,  it  was  by  the  said  indenture 
agreed  and  declared  that  the  said  fine  should  be  and  enure,  in  the  first  place, 
for  confirming  the  said  yearly  rent-charge  of  100?.,  and,  in  the  next  place, 
to  the  use  of  T.  Chandless,  his  executors,  &c.  for  and  during  the  said  term 
of  ninety-nine  years.  The  said  last-mentioned  indenture  was  duly  executed 
by  the  parties,  and  a  receipt  for  the  consideration  money  indorsed,  and  a 
memorial  of  the  same  was  duly  inrolled  in  the  Court  of  Chancery.  The 
fine  referred  to  by  the  said  indenture  was  duly  levied,  according  to  the  same, 
in  Hilai-y  Term,  54  G.  3,  with  proclamations.  On  the  11th  April,  1823, 
T.  Chandless  died,  having  made  a  will  and  several  codicils,  and  appointed 
Sir  William  Long,  Knt.,  and  Henry  Gore  Chandless,  executors.  On  the 
27th  January,  1827,  by  indenture  of  that  date  between  the  said  C.  Waldron, 
of  the  first  part,  the  said  executors  of  T.  Chandless,  of  the  second  part,  New- 
bold  Kinton,  one  of  the  lessors  of  the  plaintifii",  of  the  third  part,  and  James 
Christmas,  one  other  of  the  said  lessors,  of  the  fourth  part,  for  the  conside- 
ration therein  expressed,  the  said  annuity  was  assigned  to  the  said  N.  Kin- 
ton  ;  and  the  said  term  of  ninety-nine  years,  for  securing  the  same,  was  as- 
signed to  the  said  J.  Christmas.  On  the  4th  June,  1827,  12751.  became 
due  in  respect  of  the  said  annuity.  The  day  of  the  demises  laid  in  the 
declaration  is  the  1st  November,  1827. 

The  questions  for  the  opinion  of  the  Court  are. 

First,  whether  A.  M.  Stephenson,  who  was  the  only  child  of  William 
Holmes  living  on  the  4th  March,  1814,  and  at  the  time  of  the  death  of 
Christian  Holmes  (afterwards  Chamberlain,)  took  a  vested  or  contingent  re- 
mainder under  and  by  virtue  of  the  will  of  Theophilus  Holmes. 

Secondly,  whether  the  fine  levied,  by  Mr.  and  Mrs.  Stephenson  worked 
any  forfeiture  of  the  estate  of  the  latter  or  transferred  any  interest  therein. 

The  case  was  argued  at  the  sittings  in  Banco  after  Trinity  Term  1827,  by 
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Preston  (with  whom  was  Dcnman"^  for  the  jihiiutiif,  and  by  N.  R.  Clarice 
for  the  defendant. 

It  was  admitted,  on  the  part  of  the  plaintiff,  that  the  estate  given  by 
Theophilus  Holmes  to  the  children  of  William  Holmes  was  contingent 
during  the  lifetime  of  the  testator's  widow;  but  it  was  contended  that  the 
r*J.om  ^^^  levied  *by  the  daughter  of  W.  Holmes,  though  operative  only 
•-  ""  -"  by  way  of  estoppel  during  the  lifetime  of  the  testator's  widow, 
operated  after  her  death,  when  the  contingency  happened,  on  the  estate 
which  then  became  vested  in  the  daughter  of  W.  Holmes.  And  the  cases 
of  Vick  V.  ]<]dwards,(rA  Helps  v.  Hereford, (/v)  and  Davies  v.  Bush,(''')  were 
cited,  and  relied  on. 

For  the  defendant  it  was  contended,  that  the  estate  given  to  the  daughter 
of  W.  Holmes  could  not  be  conveyed  by  the  fine  levied  during  the  lifetime 
of  the  widow  of  T.  Holmes,  the  testator,  because  a  contingent  remainder 
could  not  be  so  conveyed ;  and,  therefore,  that  the  estate  still  remained 
vested  in  Mr.  and  Mrs.  Stephenson.  That  the  fine  levied  by  them  operated 
by  way  of  estoppel  only,  and  that,  of  that,  a  stranger  was  not  entitled  to 
take  advantage.  And  for  the  last  position  Doe  v.  Martyn(cZ]  was  cited  and 
relied  on. 

The  Court  took  time  to  consider  of  their  judgment,  which  was  now  deli^ 
vered  by 

Baijlj'ij^  J. — This  case  depended  upon  the  effect  of  a  fine  levied  by  a 
person  who  had  a  contingent  remainder  in  fee.  The  short  facts  were  these : 
Ann  Mary,  the  wife  of  Joseph  Brooks  Stephenson,  was  entitled  to  an  estate 
in  fee  upon  the  contingency  of  her  surviving  Christian,  the  widow  of  Theo- 
philus Holmes;  and  she  and  her  husband  conveyed  the  premises  to  Thomas 
Chandless  for  a  term  of  ninety-nine  years,  and  levied  a  fine  to  support  that 
conveyance.  Christian,  the  widow,  died,  leaving  Mrs.  Stephenson  living ; 
so  that  the  contingency,  upon  which  the  limitation  of  the  estate  to  Mrs. 
Stephenson  depended,  happened,  and  this  ejectment  was  brought  by  the 
assignees  of  the  executors  of  Thomas  Chandless,  in  whom  the  term  of  ninety- 
nine  years  was  vested.  It  was  admitted  in  argument,  on  the  part  of  the 
defendant,  that  the  fine  was  binding  upon  Mr.  and  Mrs.  Stephenson,  and  all 
who  claimed  under  them,  by  estoppel ;  but  it  was  insisted  that  such  fine 
operated  by  way  of  estoppel  only ;  that  it,  therefore,  bound  only  parties  and 
privies,  not  strangers :  that  the  defendant,  not  being  proved  to  come  in 
under  Mr.  and  Mrs.  Stephenson,  was  to  be  deemed  not  a  privy  but  a 
stranger;  and  that,  as  to  him,  the  estate  was  to  be  considered  as  still 
remaining  in  Mr.  and  Mrs.  Stephenson.  In  support  of  this  position  reliance 
r*4.9n  '"''''•'^  placed  upon  *the  latter  part  of  the  judgment  delivered  by  me 
L  -'  in  the  case  of  Doe  d.  Brune  v.  Martyn,(e)  and  that  part  of  the  judg- 
ment certainly  countenances  the  present  defendant's  argument.  But  the 
reasoning  in  that  case  proceeds  upon  the  supposition  that  a  fine  by  a  contin- 
gent remainder-man  operates  by  estoppel,  and  l>y  estoppel  only ;  its  opera- 
tion by  estoppel,  which  is  indisputable,  was  suflBcient  for  the  purpose  of  that 
decision;  whether  it  operated  by  estoppel  only,  or  whether  it  had  a  further 

(a)  3  P.  Wilis.  372.  (b)  2  Barn.  &  Aid.  242. 

(c)  1  xM'Clcl.  &  Y.  58.  {d)  2  M.  &  R.  485;  8  B.  &  C.  497. 

(e)  2  M.  &  R.  485 ;  8  B.  &  C.  497. 
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operation,  was  perfectly  immaterial  in  that  ease ;  and  the  point  did  not  there 
require  that  investigation  which  the  discussion  of  this  case  has  rendered 
necessary.  We  have,  therefore,  given  the  subject  that  further  consideration 
which  it  required,  and  we  are  satisfied,  upon  the  authorities,  that  a  fine  by 
a  contingent  remainder-man,  though  it  operates  by  estoppel,  does  not  operate 
by  estoppel  only,  but  has  an  ulterior  operation  when  the  contingency 
happens ;  that  the  estate  which  then  becomes  vested  feeds  the  estoppel ; 
and  that  the  fine  operates  upon  that  estate,  as  though  that  estate  had  been 
vested  in  the  conusors  at  the  time  the  fine  was  levied. 

The  first  authority  which  it  is  necessary  to  notice  is  Rawlins's  case.(/) 
There,  Cartwright  demised  land,  not  his  own,  to  Weston,  for  six  years. 
Rawlins,  who  owned  the  land,  demised  it  to  Cartwright  for  twenty-one 
years ;  and  Cartwright  re-demised  it  to  Rawlins  for  ten  years.  It  was 
resolved  that  the  lease  by  Cartwright,  when  he  had  nothing  in  the  land,  was 
good  against  him  by  conclusion,  and  that  when  Rawlins  re-demised  to  him 
then  was  his  interest  bound  by  the  conclusion;  that  when  Cartwright  re- 
demised to  Rawlins,  then  was  Rawlins  concluded  also.  Rawlins,  indeed, 
was  bound  as  privy,  because  he  came  in  under  Cartwright ;  but  the  purpose 
for  which  I  cite  this  case  is,  to  shew  that  as  soon  as  Cartwright  got  the  land, 
his  interest  in  it  was  bound.  In  Weale  v.  It0wer,(ff)  the  case  was  thug: — 
Thomas,  a  contiugent-remainder-man  in  fee,  demised  to  Grylls  for  five  hun- 
dred years,  and  levied  a  fine  to  Grylls  for  five  hundred  years,  and  died. 
The  contingency  happened,  and  the  remainder  vested  in  the  heir  of  Thomas, 
and,  whether  this  demise  was  good  as  against  the  heir  of  Thomas,  was  the 
question.  It  was  argued  before  Hale,  C.  J.,  and  his  opinion  was,  that  the 
fine  did  operate  at  first  by  conclusion,  and  passed  no  interest,  but  r^f  0.7-1 
bound  *the  heir  of  Thomas;  that  the  estate,  which  came  to  the  heir  L  """J 
when  the  contingency  happened,  fed  the  estoppel;  and  then  the  estate  by 
estoppel  became  an  estate  in  interest,  and  of  the  same  effect  as  if  the  contin- 
gency had  happened  before  the  fine  was  levied  :  and  he  cited  Rawlins's  case, 
4  Coke,  53,  in  which  it  was  held,  that  if  a  man  leased  land  in  which  he  had 
nothing,  and  afterwards  bought  the  land,  such  lease  would  be  good  against 
him  by  conclusion,  but  nothing  in  interest  till  he  bought  the  land;  but  that, 
as  soon  as  he  bought  the  land,  it  would  become  a  lease  in  interest.  The 
case  was  again  argued  before  the  Lord  Chancellor,  Lord  Chief  Justice  Hale, 
Wild,  Ellis,  and  Windham,  Justices,  and  they  all  agreed  that  the  fine  at 
first  enured  by  estoppel ;  but  that,  when  the  remainder  came  to  the  conu- 
sor's heir,  he  should  claim  in  nature  of  a  descent,  and,  therefore,  should  be 
bound  by  the  estoppel ;  and  then  the  estoppel  was  turned  into  an  interest, 
and  the  conusee  had  then  an  estate  in  the  land.  In  Trevivan  v.  Lawrence,(/t) 
Lord  Holt  cites  39  Ass.  18,(?')  and  speaks  of  an  estoppel  as  creating  an 
interest  in  or  working  upon  the  estate  of  the  land,  and  as  running  with  the 
land  to  whoever  takes  it.  In  Vick  v.  Edwards, (/^)  cited  by  Mr.  Preston, 
Lord  Talbot  must  have  considered  a  fine  by  a  contingent-remainder-man  as 
having  the  double  operation  of  estopping  the  conusor's  till  the  contingency 
happened,  and  then  of  passing  the  estate.     There,  lands  were  devised  to  A. 

(/)  4  Co.  Rep.  52. 

(g-)  Pollexf.  54.  (h)  2  Ld.  Raym.  1048;  6  Mod.  253. 

(i)  Fol.  237.  (k)  3  P.  VVms.  371. 
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and  B.  and  the  survivor,  and  the  heirs  of  such  survivor,  in  trust  to  sell. 
Upon  a  reference  to  the  Master,  he  reported  that  they  could  not  make  a 
good  title,  because  the  fee  would  vest  in  neither  till  one  died.  On  excep- 
tions to  the  Master's  report.  Lord  Talbot  held  that  a  fine  by  the  trustees 
would  pass  a  good  title  to  the  purchaser  by  estoppel;  for,  though  the  fee 
was  in  abeyance,  one  of  the  two  trustees  must  be  the  survivor,  and  entitled 
to  the  future  interest;  consequently,  his  heirs  claiming  under  him  would  be 
estopped,  by  reason  of  the  fine  by  the  ancestor,  from  saying  quod  partes  finis 
nihil  haluerunf,  though  he  that  levied  the  fine  had  at  the  time  no  right  or 
title  to  the  contingent  fee.  On  the  following  day  he  cited  the  case  of  Weale 
V.  Lower,(^)  which  I  have  before  cited.  Now,  whether  Lord  Talbot  was 
right  in  treating  the  fee  as  being  in  abeyance,  and  the  limitation  to  the  sur- 
vivor and  his  heirs  as  a  contingent  remainder  or  not,  it  is  evident  he  did  so 
r*lOQi  ^consider  them;  and  he  must  have  had  the  impression  that  the  fine 
i-  "  i  would  have  operated,  not  by  estoppel  only,  but  by  way  of  passing 
the  estate  to  the  purchaser,  because  unless  it  had  the  latter  operation  as  well 
as  the  formei',  it  would  not  pass  a  good  title  to  the  purchaser. 

Mr.  Fearne,  in  his  work  on  Remainders,  c.  6,  s.  5,  says,  "  We  are  to 
remember,  however,  that  a  contingent  remainder  may,  before  it  vests,  be 
passed  by  fine  by  way  of  estoppel  so  as  to  bind  the  interest  which  shall 
afterwards  accrue  by  the  contingency ;"  and  after  stating  the  facts  in  Weale 
V.  Lower,  he  says,  "  It  was  agreed  that  the  contingent  remainder  descended 
to  the  conusor's  heir ;  and  though  the  fine  operated  at  first  by  conclusion 
only,  and  passed  no  interest,  yet  the  estoppel  bound  the  heir :  and  that, 
upon  the  contingency,  the  estate  by  estoppel  became  an  estate  interest,  of 
the  same  efi"ect  as  if  the  contingency  had  happened  before  the  fine  was 
levied." 

Upon  these  authorities,  we  are  of  opinion  that  the  fine  in  this  case  had  a 
double  operation — that  it  bound  Mr.  and  Mrs.  Stephenson  by  estoppel  or 
conclusion  so  long  as  the  contingency  continued ;  and  that  when  the  contin- 
gency happened,  the  estate  which  devolved  upon  Mrs.  Stephenson  fed  the 
estoppel ;  the  estate  created  by  the  fine,  by  way  of  estoppel,  ceased  to  be  an 
estate  by  estoppel  only,  and  became  an  interest,  and  gave  Mr.  Chandless, 
and  those  having  a  right  under  him,  exactly  what  he  would  have  had  in 
case  the  contingency  had  happened  before  the  fine  was  levied. 

Judgment  for  the  Plaintiff. 

(Z)  Pollexf.  54. 
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^OPINION  OF   THE   JUDGES  [^=-124] 


IN 


THE  DUCHESS  OF  KINGSTON'S  CASE. 


A.  D.  1776. 


Ordered  by  the  Lords  Spiritual  and  Temporal  in  parliament  assembled, 
that  the  following  questions  be  put  to  the  Judges,  viz.  : — 

1.  Whether  a  sentence  of  the  Spiritual  Court  against  a  marriage  in  a 
suit  for  jactitation  of  marriage  is  conclusive  evidence  so  as  to  stop  the 
counsel  for  the  crown  from  proving  the  said  marriage  in  an  indictment  for 
polygamy  ? 

2.  Whether,  admitting  such  sentence  to  be  concluvsive  upon  such  indict- 
ment, the  counsel  for  the  crown  may  be  admitted  to  avoid  the  eifect  of 
such  sentence,  by  proving  the  same  to  have  been  obtained  by  fraud  or  col- 
lusion ? 

Whereupon,  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  (Sir 
William  De  Grey,  afterwards  Lord  Walsingham,)  having  conferred  with  the 
rest  of  the  Judges  present,  delivered  their  unanimous  opinion  upon  the  said 
questions,  with  his  reasons,  as  follow,  viz. : — 

My  lords;  My  lord  chief  baron  (Sir  Sidney  Stafford  Smythe,)  and  the 
rest  of  my  brethren,  have  desired  me  to  deliver  their  answer  to  the  ques- 
tions your  lordships  have  been  pleased  to  propound  to  us. 

That  our  opinion  may  be  the  better  understood,  it  is  necessary  to  make 
some  observations  on  what  has  passed  in  argument  upon  the  subject. 

What  has  been  said  at  the  bar  is  certainly  true,  as  a  general  principle, 
that  a  transaction  between  two  parties,  in  judicial  proceedings,  ought  not  to 
be  binding  upon  a  third;  for  it  would  be  unjust  to  bind  any  person  who 
could  not  be  *admitted  to  make  a  defence,  or  to  examine  witnesses,  ■  aok-i 
or  to  appeal  from  a  judgment  he  might  think  erroneous;  and  there-  L  "  J 
fore  the  depositions  of  witnesses  in  another  cause  in  proof  of  a  fact,  the 
verdict  of  a  jury  finding  the  fact,  and  the  judgment  of  the  Court  upon 
facts  found,  although  evidence  against  the  parties,  and  all  claiming  under 
them,  are  not,  in  general,  to  be  used  to  the  prejudice  of  strangers.  There 
are  some  exceptions  to  this  general  rule,  founded  upon  particular  reasons, 
but  not  being  applicable  to  the  present  subject,  it  is  unnecessary  to  state 
them. 

From  the  variety  of  cases  relative  to  judgments  being  given  in  evidence 
in  civil  suits,  these  two  deductions  seem  to  follow  as  generally  true :  first. 
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that  the  judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon  the 
point,  is  as  a  plea,  a  bar,  or  as  evidence,  conclusive,  between  the  same  par- 
ties, upon  the  same  matter,  directly  in  question  in  another  court :  secondly, 
that  the  judgment  of  a  court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is,  in  like  manner,  conclusive  upon  the  same  matter,  between  the 
same  parties,  coming  incidentally  in  question  in  another  court,  for  a  differ- 
ent purpose.  But  neither  the  judgment  of  a  concurrent  or  exclusive  juris- 
diction is  evidence  of  any  matter  which  came  collaterally  in  question, 
though  within  their  jurisdiction,  nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argument  from  the  judgment. 

Upon  the  subject  of  marriage,  the  Spiritual  Court  has  the  sole  and  exclu- 
sive cognizance  of  questioning  and  deciding,  directly,  the  legality  of  mai'- 
riage;  and  of  enforcing,  specificall}'^,  the  rights  and  obligations  respecting 
persons  depending  upon  it;  but  the  Temporal  Courts  have  the  sole  cogni- 
zance of  examining  and  deciding  upon  all  temporal  rights  of  property;  and, 
so  far  as  such  rights  are  concerned,  they  have  the  inherent  power  of  decid- 
ing incidentally,  either  upon  the  fact,  or  the  legality  of  marriage,  where 
they  lie  in  the  way  to  the  decision  of  the  proper  objects  of  their  jurisdic- 
tion :  they  do  not  want  or  require  the  aid  of  the  Spiritual  Courts ;  nor  has 
the  law  provided  any  legal  means  of  sending  to  them  for  their  opinion ; 
except  where,  in  the  case  of  marriage,  an  issue  is  joined  upon  the  record  in 
certain  real  writs,  upon  the  legality  of  a  marriage,  or  its  immediate  conse- 
*lon  fp^ncc,  <' general  bastardy;"  *or,  in  like  manner,  in  some  other 
L  ~  -J  particular  instances,  lying  peculiarly  in  the  knowledge  of  their 
courts,  as  profession,  deprivation,  and  some  others ;  in  these  cases,  upon  the 
issue  so  formed,  the  mode  of  trying  the  question  is  by  reference  to  the  ordi- 
nary, and  his  certificate,  when  returned  received  and  entered  upon  the  record 
in  the  Temporal  Courts,  is  a  perpetual  and  conclusive  evidence  against  all 
the  world  upon  that  point ;  which  exceptionable  extent,  on  whatever  reasons 
founded,  was  the  occasion  of  the  statute  of  the  9th  of  Henry  6,  requiring 
certain  public  proclamations  to  be  made  for  persons  interested  to  come  in, 
and  be  parties  to  the  proceeding.  But,  even  in  these  cases,  if  the  ordinary 
should  return  no  certificate,  or  an  insufficient  one;  or,  if  the  issue  is  accom- 
panied with  any  special  circumstances,  as  if  a  second  issue  triable  by  a  jury 
is  formed  upon  the  same  record;  or,  if  the  effect  of  the  same  issue  is  put 
into  another  form,  a  jury  is  to  decide,  and  not  the  ordinary  to  certify,  the 
truth;  and  to  this  purpose  Sir  William  Staunford  mentions  a  remarkable 
instance.  Bigamy  was  triable  by  the  bishop's  certificate;  but  if  the  pri- 
soner, to  avoid  the  charge,  pleads  that  the  second  espousals  were  null  and 
void,  because  he  had  a  former  wife  living,  this  special  bigamy  was  not  to  be 
tried  by  the  bishop's  certificate. 

So  that  the  trial  of  marriage,  either  as  to  legality,  or  fact,  was  not  abso- 
lutely, and  from  its  nature,  an  object  alieni  fori. 

There  was  a  time,  when  the  Spiritual  Courts  wished  that  their  determina- 
tions might  in  all  cases  be  received  as  authentic  in  the  Temporal  Courts; 
and  in  that  solemn  assembly  of  the  king,  the  peers,  the  bishops  and  judges, 
convened  for  the  purpose  of  settling  the  demands  of  the  church,  by  Edward 
the  Second,  one  of  the  claims  was  expressed  in  these  words :  <'  Si  aliqua 
causa,  vel  negotium,  cujus  cognitio  spectat  ad  forum  ecclesiasticum,  et 
coram  ecclesiastico  judice  fuerit  sententialiter  terminatum,  et  transient  in 
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rem  judicataiu,  nee  per  appellationem  fucrit  suspensum  ;  et  postnioJuin, 
coram  judice  seculari,  super  eadem  re  inter  easdem  personas  questio  move- 
atur,  et  provetur  per  testes  vel  instrumenta,  talis  exceptio  in  foro  seculari 
non  admittatur."  The  answer  to  which  demand  was  expressed  in  this  man- 
ner: "Quando  eadem  causa,  diversis  rationibus  coram  judicibus  ^^^97-1 
*ecclesiasticis  et  secularibus,  ventilatur,  dicunt  quod  (non  obstante  L  ^ 
ecclesiastico  judicio)  curia  regis  ipsum  tractet  negotium,  ut  sibi  expedire 
videtur."  For  which  Lord  Coke  gives  this  reason,  second  Institute,  c.  22  : 
"For  the  Spiritual  Judges'  proceedings  are  for  the  correction  of  the  spiritual 
inner  man,  and,  <pro  salute  animcC,'  to  enjoin  him  penance;  and  the  Judges 
of  the  Common  Law  proceed  to  give  damages  and  recompense  for  the  wrong 
and  injury  done:"  and  then  adds,  <' and  so  this  article  was  deservedly 
rejected." 

And  the  same  demand  was  made,  and  received  the  same  answer,  in  the 
third  year  of  King  James  the  First. 

It  is  to  be  observed,  that  this  demand  related  only  to  civil  suits  between 
the  same  parties ;  and  that  the  sentence  should  be  received  as  a  plea  in  bar. 
But  this  attempt  and  miscarriage  did  not  prevent  the  Temporal  Courts  from 
showing  the  same  respect  to  their  proceedings  as  they  did  to  those  in  other 
courts.  And  therefore  where,  in  civil  causes,  they  found  the  question  of 
marriage  directly  determined  by  the  Ecclesiastical  Courts,  they  received  the 
sentence,  though  not  as  a  plea,  yet  as  a  proof  of  the  fact ;  it  being  an  autho- 
rity accredited  in  a  judicial  proceeding  by  a  court  of  competent  jurisdiction; 
but  still  they  received  it  upon  the  same  principles,  and  subject  to  the  same 
rules,  by  which  they  admit  the  acts  of  other  courts. 

Hence  a  sentence  of  nullity,  and  a  sentence  in  affirmance  of  a  marriage, 
have  been  received  as  conclusive  evidence  on  a  question  of  legitimacy  arising 
incidentally  upon  a  claim  to  a  real  estate. 

A  sentence  in  a  case  of  jactitation  has  been  received  upon  a  title  in  eject- 
ment, as  evidence  against  a  marriage,  and,  in  like  manner  in  personal  actions, 
immediately  founded  on  a  supposed  marriage. 

So  a  direct  sentence  in  a  suit  upon  a  promise  of  marriage,  against  the 
contract,  has  been  admitted  as  evidence  against  such  contract,  in  an  action 
brought  upon  the  same  promise  for  damages,  it  being  a  direct  sentence  of  a 
competent  court,  disproving  the  ground  of  the  action. 

So  a  sentence  of  nullity  is  equally  evidence  in  a  personal  action  against  a 
defence  founded  upon  a  supposed  coverture. 

*But  in  all  these  cases,  the  parties  to  the  suits,  or  at  least  the  i-;,^ j^oo-. 
parties  against  whom  the  evidence  was  received,  were  parties  to  the  L  ~  J 
sentence,  and  had  acquiesced  under  it ;  or  claimed  under  those  who  were 
parties  and  had  acquiesced. 

But  although  the  law  stands  thus  with  regard  to  civil  suits,  proceedings 
in  matters  of  crime,  and  especially  of  felony,  fall  under  a  different  conside- 
ration :  first,  because  the  parties  are  not  the  same ;  for  the  King,  in  whom 
the  trust  of  prosecuting  public  offences  is  vested,  and  which  is  executed  by 
his  immediate  orders,  or  in  his  name  by  some  prosecutor,  is  no  party  to  such 
proceedings  in  the  Ecclesiastical  Court,  and  cannot  be  admitted  to  defend, 
examine  witnesses,  iu  any  manner  intervene,  or  appeal:  secondly,  such  doc- 
trines would  tend  to  give  the  Spiritual  Courts,  which  are  not  permitted  to 
exercise  any  judicial  cognizance  in  matters  of  crime,  an  immediate  influence 
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in  trials  for  offences,  and  to  draw  the  decision  from   tlic   course  of  the  com- 
mon hnv,  to  which  it  solely  and  peculiarly  belongs. 

The  ground  of  the  judicial  powers  given  to  Ecclesiastical  Courts  is, 
merely,  of  a  spiritual  consideration,  "  pro  correctionc  morum,  et  pro  salute 
animte."  They  are  therefore  addressed  to  the  conscience  of  the  party.  But 
one  great  object  of  temporal  jurisdiction  is  the  piiblic  peace  :  and  crimes 
against  the  public  peace  arc  wholly,  and  in  all  their  parts,  of  temporal  cog- 
nizance alone.  A  felony  by  common  law  was  also  so.  A  felony  by  statute 
becomes  so  at  the  moment  of  its  institution.  The  Temporal  Courts  alone 
can  expound  the  law,  and  judge  of  the  crime,  and  its  proofs;  in  doing  so, 
they  must  see  with  their  own  eyes,  and  try  by  their  own  rules,  that  is,  by 
the  common  law  of  the  land ;   it  is  the  trust  and  sworn  duty  of  their  office. 

When  the  acts  of  Henry  the  Eighth  first  declared  what  marriages  should 
be  lawful,  and  what  incestuous,  the  Temporal  Courts,  though  they  had  before 
no  jurisdiction,  and  the  acts  did  not  by  express  words  give  them  any  upon 
the  point,  decided,  incidentally,  upon  the  construction,  declared  what  mar- 
riage came  within  the  Lcvitical  decree,  and  prohibited  the  Spiritual  Courts 
from  giving  or  proceeding  upon  any  other  construction. 
*  lom  Whilst  an  ancient  statute  subsisted  (2  IT.  -4,  c.  15),  by  which  per- 
L  ~  -1  sonal  punishment  was  incurred  on  holding  ^heretical  doctrines,  the 
Temporal  Courts  took  notice,  incidentally,  whether  the  tenet  was  heretical 
or  not;  for  "  the  King's  Court  will  examine  all  things  ordained  by  statute." 

When  the  statute  of  W.  3  made  certain  blasphemous  doctrines  a  temporal 
crime,  the  Temporal  Courts  alone  could  determine,  whether  the  doctrine 
complained  of  was  blasphemous  so  as  to  constitute  the  crime. 

If  a  man  should  be  indicted  for  taking  a  woman  by  force  and  marrying 
her,  or  for  marrying  a  child  without  her  father's  consent ;  or  for  a  rape  where 
the  defence  is,  that  "  the  woman  is  his  wife  3"  in  all  these  cases,  the  Tem- 
poral Courts  arc  bound  to  try  the  prisoner  by  the  rules  and  course  of  the 
common  law,  and  incidentally  to  determine  what  is  heretical,  and  what  is 
blasphemous  ;  and  whether  it  was  a  marriage  within  the  statute — a  marriage 
without  consent;  and  whether,  in  the  last  case,  the  woman  was  his  wife: 
but  if  they  should  happen  to  find  that  sentences,  in  the  respective  cases,  had 
been  given  in  the  Spiritual  Court  upon  the  heresy,  the  blasphemous  doc- 
trines, the  marriage  by  force,  the  marriage  without  consent,  and  the  marri- 
age on  the  rape,  and  the  Court  must  receive  such  sentences  as  conclusive 
evidence,  in  the  first  instance,  without  looking  into  the  case  :  it  would  vest 
the  substantial  and  effective  decision,  though  not  the  cognizance  of  the 
crimes,  in  the  Spiritual  Court,  and  leave  to  the  Jury,  and  the  Temporal 
Courts,  nothing  but  a  nominal  form  of  proceeding,  upon  what  would  amount 
to  a  predetermined  conviction  or  acquittal;  which  must  have  the  effect  of  a 
real  prohibition,  since  it  would  be  in  vain  to  prefer  an  indictment,  where  an 
act  of  a  foreign  court  shall  at  once  seal  up  the  lips  of  the  witnesses,  the 
Jury,  and  the  Court,  and  put  an  entire  stop  to  the  proceeding. 

And  yet  it  is  true,  that  the  Spiritual  Courts  have  no  jurisdiction,  directly 
or  indirectly,  in  any  matter  not  altogether  spiritual;  and  it  is  equally  true, 
that  the  Temporal  Courts  have  the  sole  and  entire  cognisance  of  crimes, 
which  are  wholly  and  altogether  temporal  in  their  nature. 

And  if  the  rule  of  evidence  must  be,  as  it  is  often  declared  to  be,  recipro- 
cal; and  that  in  all  cases  in  which  sentences  favourable  to  the  prisoner,  are 
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to  be  admitted  as  conclusive  evidence  for  him ;  tbe  sentences;  if  unfavoui-- 
uLle  to  tbe  prisoner,  are  in  like  manner  conclusive  evidence  *against  p-^  i  oat 
him  ;  in  what  situation  must  the  prisoners  be,  whose  life,  or  liberty,  L  "^  -' 
or  property,  or  fame  rests  on  the  judgments  of  courts,  which  have  no  juris- 
diction over  them  in  the  predicament  in  which  they  stand  ?  and  in  what 
situation  are  the  judges  of  the  Common  Law,  who  must  condemn,  on  the 
word  of  an  Ecclesiastical  Judge,  without  exercising  any  judgment  of  their 
own  ? 

The  Spiritual  Court  alone  can  deprive  a  clergyman.  Felony  is  a  good 
cause  of  deprivation  :  yet  in  Lord  Hobart's  Reports  it  is  held,  that  they 
cannot  proceed  to  deprive  for  felony,  before  the  felon  has  been  tried  at  law  5 
and  although,  after  conviction,  they  may  act  upon  that,  and  make  the  con- 
viction a  ground  of  deprivation,  neither  side  can  prove  or  disprove  anything 
against  the  verdict;  because,  as  that  very  learned  Judge  declares,  "it  would 
be  to  determine,  though  not  capitally,  upon  a  capital  crime,  and  thereby 
judge  of  the  nature  of  the  crime,  and  the  validity  of  the  proofs;  neither  of 
which  belongs  to  them  to  do." 

If,  therefore,  such  a  sentence,  even  upon  a  matter  within  their  jurisdic- 
tion, and  before  a  felony  committed,  should  be  conclusive  evidence  on  a  trial 
for  felony  committed  after,  the  opinion  of  a  judge,  incompetent  to  the  pur- 
pose, resulting  (for  aught  appears)  from  incompetent  proofs  (as  suppose  the 
suppletory  oath),  will  direct  or  rule  a  Jury  and  a  Court  of  competent  juris- 
diction, without  confronting  any  witnesses,  or  hearing  any  proofs :  for  the 
question  supposes,  and  the  truth  is,  that  the  Temporal  Court  does  not  and 
cannot  examine,  whether  the  sentence  is  a  just  conclusion  from  the  case, 
either  in  law  or  fact;  and  the  difficulty  will  not  be  removed  by  presuming 
that  every  Court  determines  rightly,  because  it  must  be  presumed  too,  that 
the  parties  did  right  in  bringing  the  full  and  true  case  before  the  Court ; 
and  if  they  did,  still  the  Court  will  have  determined  rightly  by  ecclesiasti- 
cal laws  and  rules,  and  not  by  those  laws  and  rules  by  which  criminals  are 
to  stand  or  fall  in  this  country. 

If  the  reason  for  receiving  such  sentence  is,  because  it  is  the  judgment  of 
a  Court  competent  to  the  inquiry  then  before  them;  from  the  same  reason, 
the  determination  of  two  Justices  of  the  Peace  upon  the  fact  or  validity  of 
a  marriage,  in  adjudging  a  place  of  settlement,  may  hereafter  be  offered  as 
evidence,  and  give  the  law  to  the  highest  Court  of  criminal  jurisdiction. 

*But  if  a  direct  sentence  upon  the  identical  question,  in  a  matri-  p;i;,o-i-i 
monial  cause,  should  be  admitted  as  evidence  (though  such  sentence  L  '"*  J 
against  the  marriage  has  not  the  force  of  a  final  decision,  that  there  was 
none),  yet  a  cause  of  jactitation  is  of  a  different  nature;  it  is  ranked  as  a 
cause  of  defamation  only,  and  not  as  a  matrimonial  cause,  unless  where  the 
defendant  pleads  a  marriage ;  and  whether  it  continues  a  matrimonial  cause 
throughout,  as  some  say,  or  ceases  to  be  so  on  failure  of  proving  a  marriage, 
as  others  have  said,  still  the  sentence  has  only  a  negative  and  qualified  effect, 
viz.  "  that  the  party  has  failed  in  his  proof,  and  that  the  libellant  is  free 
from  all  matrimonial  contract,  as  far  as  yet  appears;"  leaving  it  open  to 
new  proofs  of  the  same  marriage  in  the  same  cause,  or  to  any  proofs  of  that 
or  any  other  marriage  in  another  cause  :  and  if  such  sentence  is  no  plea  to 
a  new  suit  there,  and  does  not  conclude  the  Court  which  pronounces,  it  can- 
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not  conclude  a  Court,  which  receives,  the  sentence,  from  going  into  new 
proofs  to  make  out  that  or  any  other  marriage. 

So  that,  admitting  the  sentence  in  its  full  extent  and  import,  it  only 
pi'oves,  that  it  did  not  yet  appear  that  they  were  married,  and  not  that  they 
were  not  married  at  all ;  and,  by  the  rule  laid  down  by  Holt,  L.  C.  J.,  such 
sentence  can  be  no  proof  of  anything  to  be  inferred  by  argument  from  itj 
and  therefore  it  is  not  to  be  inferred,  that  there  was  no  marriage  at  any 
time  or  place,  because  the  Court  had  not  then  sufficient  evidence  to  prove  a 
marriage  at  a  particular  time  and  place.  That  sentence,  and  this  judgment 
may  stand  well  together,  and  both  propositions  be  equally  true :  it  may  be 
true,  that  the  Spiritual  Court  had  not  then  sufficient  proof  of  the  marriage 
specified,  and  that  your  lordships  may  now,  unfortunately,  find  sufficient 
proof  of  some  marriage. 

But  if  it  was  a  direct  and  decisive  sentence  upon  the  point,  and,  as  it 
stands,  to  be  admitted  as  conclusive  evidence  upon  the  Court,  and  not  to  be 
impeached  from  within ;  yet,  like  all  other  acts  of  the  highest  judicial  au- 
thority, it  is  impeachable  from  without :  although  it  is  not  permitted  to 
show  that  the  Court  was  mistaken,  it  may  be  shown  that  they  were  misled. 

Fraud  is  an  extrinsic,  collateral  act ;  which  vitiates  the  most  solemn  pro- 
ceedings of  Courts  of  Justice.  Lord  Coke  says,  it  avoids  all  judicial  acts, 
ecclesiastical  or  temporal. 

r*A^oi  *^^  ^'^^^^  ^^^*^  ^^^  strangers  may  falsify,  for  covin,  either  fines,  or 
•-  '^"■^  real  or  feigned  recoveries ;  and  even  a  recovery  by  a  just  title,  if 
collusion  was  practised  to  prevent  a  fair  defence ;  and  this,  whether  the 
covin  is  apparent  upon  the  record,  as  not  essoining,  or  not  demanding  the 
view,  or  by  sufiering  judgment  by  confession  or  default;  or  extrinsic,  as  not 
pleading  a  release,  collateral  warranty,  or  other  advantageous  pleas. 

In  criminal  proceedings,  if  an  offender  is  convicted  of  felony  on  confession, 
or  is  outlawed,  not  only  the  time  of  the  felony,  but  the  felony  itself,  may  be 
traversed  by  a  purchaser,  whose  conveyance  would  be  affected  as  it  stands ; 
and,  even  after  a  conviction  by  verdict,  he  may  traverse  the  time. 

In  the  proceedings  of  the  Ecclesiastical  Court  the  same  rule  holds.  In 
Dyer  there  is  an  instance  of  a  second  administration,  fraudulently  obtained, 
to  defeat  an  execution  at  law  against  the  first ;  and  the  fact  being  admitted 
by  demurrer,  the  Court  pronounced  against  the  fraudulent  administration. 
In  another  instance,  an  administration  had  been  fraudulently  revoked ;  and 
the  fact  being  denied,  issue  was  joined  upon  it;  and  the  collusion  being 
found  by  a  Jury,  the  Court  gave  judgment  against  it. 

In  the  more  modern  cases,  the  question  seems  to  have  been,  whether  the 
parties  should  be  permitted  to  prove  collusion ;  and  not  seeming  to  doubt 
but  that  strangers  might.  So  that  collusion,  being  a  matter  extrinsic  of  the 
cause,  may  be  imputed  by  a  stranger,  and  tried  by  a  jury,  and  determined 
by  the  Courts  of  temporal  jurisdiction. 

And  if  a  fraud  will  vitiate  the  judicial  acts  of  the  Temporal  Courts,  there 
seems  as  much  reason  to  prevent  the  mischiefs  arising  from  collusion  in  the 
Ecclesiastical  Courts,  which,  from  the  nature  of  their  proceedings,  are  at 
least  as  much  exposed,  and  which  we  find  have  been,  in  fact,  as  much 
exposed,  to  be  practised  upon  for  sinister  purposes,  as  the  Courts  in  West- 
minster-hall. 
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We  are  therefore  unanimously  of  opinion : 

First,  that  a  sentence  in  the  Spiritual  Court  against  a  marriage  in  a 
suit  of  jactitation  of  marriage  is  not  conclusive  evidence,  so  as  to  stop  the 
counsel  for  the  Crown  from  proving  the  marriage  in  an  indictment  for 
polygamy. 

But  secondly,  admitting  such  sentence  to  be  conclusive  *upon  |-:),Mqq-| 
such  indictment,  the  counsel  for  the  Crown  may  be  admitted  to  avoid  L  -' 
the  effect  of  such  sentence,  by  proving  the  same  to  have  been  obtained  by 
fraud  or  collusion. 

Di  Salibati,  20  Aprilis,  1776. 

Ordered  by  the  Lords  Spiritual  and  Temporal  in  parliament  assembled, 
that  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  be,  and  he  is 
hereby  desired  to  favour  this  House  with  a  copy  of  his  Argument  upon  the 
Questions  proposed  to  the  Judges  by  this  House  yesterday. 


^HUGHES    V.    CORNELIUS.  [*434] 


TRIN.  32  CAR.  2.— B.  R. 

[reported  2  SHOWER,  232.] 


The  sentence  in  a  foreign  Court  of  Admiralty  decreeing  a  ship  to  be  lawful  prize, 
is  conclusive ;  and  therefore,  though  erroneous,  the  owner  cannot  recover  the 
ship  back  by  trover  against  the  vendee. 

Trover  brought  for  a  ship  and  goods,  and  on  a  special  verdict  there  is 
found  a  sentence  in  the  Admiralty  Court  in  France,  which  was  with  the 
defendant. 

And  now  per  curiam  agreed  and  adjudged,  that  as  we  are  to  take  notice 
of  a  sentence  in  the  Admiralty  here,  so  ought  we  of  those  abroad  in  other 
nations,  and  we  must  not  set  them  at  large  again,  for  otherwise  the  mer- 
chants would  be  in  a  pleasant  condition !  for  suppose  a  decree  here  in  the 
Exchequer,  and  the  goods  happen  to  be  carried  into  another  nation,  should 
the  courts  abroad  unravel  this  ?  It  is  but  agreeable  with  the  law  of  nations 
that  we  should  take  notice  and  approve  of  the  laws  of  their  countries  in  such 
particulars.  If  you  are  aggrieved,  you  must  apply  yourself  to  the  king  and 
council ;  it  being  a  matter  of  government,  he  will  recommended  it  to  his 
liege  ambassador  if  he  sec  cause;  and  if  not  remedied,  he  may  grant  letters 
of  marque  and  reprisal. 
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And  this  case  was  so  resolved  by  all  the  Court,  upon  solemn  dibate;  this 
being  of  an  English  ship  taken  by  the  French  and  us  a  Dutch  ship,  in  time 
of  war  bct\Yeen  the  Dutch  and  the  French. 

Judfrmcnt  for  the  defendants. 


[*435]    =^=TREVIVAN   v.    LAWRENCE    ET 

ALIOS. 


MICH.— 3  ANNE— B.  R. 

[reported  sal.  276.  (a)] 

Esto2opel. 

Ix  ejectment  upon  the  demise  of  K.  V.,  a  special  verdict  was  found,  viz., 
that  S.  K.  was  seised  in  fee  of  the  lands  in  question,  and  that  being  so 
seised  H.  M.  recovered  judgment  against  him  in  debt  for  127/.,  in  B.  1\.  in 
Michaelmas  Term,  1656,  which  they  find  in  Jieec  terha  ;— r-That  in  Hilary 
13  W.  3,  the  lessor  of  the  plaintiff,  as  administrator  of  the  said  H.  M.,  sued 
a  scire  facias,  reciting  the  judgment  as  of  Trinity  Term,  against  the  ter- 
tenants  of  the  lands  which  the  said  S.  R.  had  on  the  day  of  judgment  reco- 
vered, or  at  any  time  afterwards.  That  the  tertenants  (of  which  the  defend- 
ant was  one)  appeared  and  pleaded  nul  tiel  record,  and  issue  joined  there- 
upon ;  and  a  day  was  given  to  bring  in  the  record,  at  which  day  the  record 
of  the  judgment  of  Michaelmas  Term,  1656,  was  produced,  and  judgment 
given  quod  liahetur  tale  recordum,  and  execution  awarded :  That  thereupon 
the  plaintiff  sued  out  an  dcgit,  upon  which  an  inquisition  was  taken,  and  the 
lands  in  cjuestion  extended;  and  for  the  variance  between  the  judgment 
recited  in  the  scire  facias,  and  that  given  in  evidence,  the  Jury  doubted. 
After  argument,  and  consideration  from  Easter  Term  to  Michaelmas,  the 
Court  held,  that  the  defendants  were  estopped  by  this  judgment  in  the  scire 
facias,  to  say  that  there  was  no  judgment  in  Trinity  Term,  because  that 
matter  had  been  tried  against  them,  and  the  defendants  were  concluded  to 
falsify  the  judgment  in  the  point  tried.  Thus,  if  a  scire  facias  be  brought 
against  the  issue  in  tail,  upon  a  judgment  in  debt  against  the  ancestor,  and 

(«)  Mod.  Cases,  256. 
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be  being  warned  makes  tlefuult,  be  sball  not  come   "^'afterwards  and  |-=i:  .pp-i 
say  tbal  be  is  tenant  in  tail;  so  if  be  plead  any  otber  matter,  and  it  L 
is  found  against  bim.     Also  tbey  beld  tbe  judgment  upon  tbe  scire  facias  is 
sufficient  title  in  tbe  ejectment,  and  tbe  first  judgment  need  not  be  given  in 
evidence.(i) 

2dly.  Tbe  Court  beld,  not  only  tbat  tbe  parties,  but  all  claiming  under 
tbem,  or  tbis  recovery,  would  be  bound  by  tins  estoppel.  As  if  a  man  make 
a  lease  by  indenture  of  D.,  in  wbicb  be  batb  notbing,  and  after  purcbases 
J),  in  fee,  and  after  bargains  and  sells  it  to  A.  and  bis  beirs,  A.  sball  be 
bound  by  tbis  estoppel ;  and  tbat  wbere  an  estoppel  works  on  tbe  interest 
of  tbe  lands,  it  runs  witb  tbe  land  into  wbose  bands  soever  tbe  land  comes, 
and  an  ejectment  is  maintainable  upon  tbe  mere  estoppel. (r) 

3dly.  Tbe  Court  beld,  tbat  not  only  tbe  parties,  and  all  claiming  under 
tbem,  but  tbe  Court  and  Jury  were  bound  by  tbis  estoppel,  and  tbat  tbe 
Jury  cannot  find  against  tbis  estoppel ;  and  tbe  Court  took  tbis  diiference, 
tbat  wbere  tbe  plaintiff's  title  is  by  estoppel,  and  tbe  defendant  pleads  tbe 
general  issue,  tbe  Jury  are  bound  by  tbe  estoppel ;  for  bere  is  a  title  in  tbe 
plaintiff  tbat  is  a  good  title  in  law,  and  a  good  title  if  tbe  matter  bad  been 
disclosed  and  relied  on  in  pleading;  but  if  tbe  defendant  pleads  tbe  special 
matter,  and  tbe  plaintiff  will  not  rely  on  tbe  estoppel  wben  be  may,  but 
take  issue  on  tbe  fact,  tbe  Jury  sball  not  be  bound  by  tbe  estoppel,  for 
tben  tbey  are  to  fitid  tbe  trutb  of  tbe  fact  wbicb  is  against  bim.  Tbus,  in 
debt 'for  rent  on  an  indenture  of  lease,  if  tbe  defendant  plead  nil  debet,  be 
cannot  give  in  evidence,  tbat  tbe  plaintiff  bas  notbing  in  tbe  tenements ; 
because,  if  be  bad  pleaded  tbat  specially,  tbe  plaintiff  migbt  bave  replied 
tlie  indenture  and  estopped  bim;  but  if  tbe  defendant  plead  niliil  liabuit, 
&c.,  and  tbe  plaintiff  will  not  rely  on  tbe  estoppel,  but  reply  haluit,  &c., 
be  waives  tbe  estoppel  and  leaves  it  at  large,  and  tbe  Jury  sball  find  tbe 
trutb  notwitbstanding  bis  indenture. (r7j 


It  is  intended  in  this  note  to  offer  one 
or  two  remarks  upon  tlie  nature  of  es- 
toppels, a  head  of  law  once  tortured  into 
a  variety  of  absurd  refinements,  but  now 
almost  reduced  to  consonancy  with  the 
rules  of  common  sense  and  justice.  The 
definition  o[^ estoppel  given  by  Lord  Coke 
is,  to  be  sure,  a  little  startling: — "An 
estoppel  is  ivhere  a  man  is  concluded 
by  his  oivn  act  or  acceptance  to  say  the 
p  ..ly..  truth."  And,  *certainly,  in  our 
'-  -old  law  books,  truth  appears  to 
have  been  frequently  shut  out  by  the 


intervention  of  an  estoppel,  where  rea- 
son and  good  policy  required  that  it 
should  be  admitted.  However,  notwith- 
standing the  unpromising  definition  of 
the  word  estoppel,  it  is  in  no  wise  un- 
just or  unreasonable,  but,  on  the  con- 
trary, in  the  highest  degree  reasonable 
and  just,  that  some  solemn  mode  of  de- 
claration should  be  provided  by  law  for 
the  purpose  of  enabling  men  to  bind 
themselves  to  the  good  faith  and  truth 
of  representations  on  which  other  per- 
sons are  to  act.     Interest  rcipublicce  ut 


(b)  1  Sid.  54.     Ravm.  19.     1  Lev.  4L     1  Keb.  112,  141. 

(c)lLev.  43.     2Mnd.  115.    2  Keh.  364.     Mod.  Cases,  258.     Raym.  21. 

pi.  yg. 

id)  Moor,  323.    Lut.  510,  1 644.    Co.  Lilt.  47  b.    2  Co.  4,  5. 
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fiit  Jlnis  litium — but,  if  matters   which 
liavc  been  once  solemnly  decided  wore 
to  be   again  drawn   into  controversy,  if 
facts  once  solemnly  affirmed  were  to  be 
af^ain  denied    wiienever   the   affirmant 
saw  his    opportunity,    the    end    would 
never  be  of  lilioation  and  confusion.     It 
is  wise,   therefore,   to    provide    certain 
means  by   which   a    man  may  be  con- 
cluded, not  from  sayinjr  the  truth,  but 
from  saying  that  that,  which,  by  the  inter- 
vention of  himself  or  his,  has  once  be- 
come accredited  for  truth,  is  false.    And 
probably   no   code,   however   rude,  ever 
existed  without  some  such   provision  for 
the  security  of  men  acting,  as  all  men 
must,  upon  the  representations  of  others. 
An  estoppel,  therefore,  is  an  admis- 
sion, or  something  which  the  law  treats 
as  equivalent  to  an  admission,  of  an  ex- 
tremely high  and  conclusive  nature — 
so  liigh  and  so  conclusive,  that  the  party 
whom  it  affects  is  not  permitted  to  aver 
against  it  or  offer  evidence  to  controvert 
it — though  he  may  shew,  that  the  per- 
son relying  on  it  is  estopped  from  setting 
it  up,  since  that  is  not  to  deny  its  con- 
clusive effect  as  to  himself,  but  to  inca- 
pacitate the  other  from  takingadvantage 
of  it.     Such  being  the  general  nature  of 
an  estoppel,  it  matters  not  what  is  the 
fact  thereby  admitted,  nor  what  would 
be  the  ordinary  and  primary  evidence  of 
that  fact,  whether  matter  of  record,  or 
specially,  or  writing  unsealed,  or  mere 
parol :    the  fact  may  in  each  case   be 
proved,  the  ordinary  evidence  rendered 
unnecessary  by  an  estoppel ;  and  this  is 
no  infringement  on  the   rule  of  law  re- 
quiring the  best  evidence  and  forbidding 
secondary  evidence  to  be  produced  till 
the   sources  of  primary  evidence  have 
been    exhausted,  for    the  estoppel  pro- 
fesses, not  to  supply  the  absence  of  the 
ordinary  instruments  of  evidence,  but  to 
supersede  the  necessity  of  any  evidence 
by  shewing  that  the  fact  is  already  ad- 
mitted :  and  so  too  has  it  been  held  that 
an  admission^  which  is  of  the  same  na- 
ture as  an  estoppel  though  not  so  high 
in  degree,  may  be  allowed  to  establish 
facts,  which,  were  it  not  for  the  admis- 
sion, must  have  been  proved  by  certain 
steps  appropriated   by  law  to  that  pur- 
pose:  for  instance,  in  Bringloe  v.  Good- 
son,  .5  Bing.  N.  C.  739,  a  deed  was  re- 
cited to  be  executed   in   pursuance  of  a 
j)ower  contained  in  the  will  of  P.  S.    A 
will  purporting  to  be  that  of  P.  S.  was 
produced,  and    there  was   some   slight 
evidence  that  it    was  a    will  of  P.    S. 


This  was  held  sufficient  evidence  to  go 
to  the  jury  that  the  will  produced  was 
executed  by  P.  S.  without  calling  the 
attesting  witnesses,  "  I  do  not  put  the 
admission,"  said  Tindal,  C.  J.,  "  so  high 
as  an  estoppel,  but  it  has  its  efiect  on 
the  principle  laid  down  in  Shelley  v, 
Wright,  VVilles,  9,  where  a  party  exe- 
cuting a  deed  was  held  estopped  by  the 
recital  of  a  particular  fact  in  that  deed 
to  deny  that  fact."  See  also  Slatterie 
V.  Pooley,6  Mee.  &  W.  664;  [Newhall 
V.  Holt,  6  Mee.  &  W.  662;  Howard  v. 
Smith,  3  Man.  &  Gr.  254;  3  Scott,  N. 
R.  574,  S.  C. ;  Fox  v.  Waters,  12  Ad. 
&  Ell.  43]  See,  however,  Gillett  v. 
Abbott,  7  Ad.  &  Ell.  783,  where  a  deed 
reciting  another  deed  was  admitted  on 
the  record,  but  it  was  held  that  it  in- 
volved the  admission  of  so  much  only  of 
the  second  deed  as  was  recited,  and 
that,  in  order  to  introduce  the  rest, 
strict  proof  was  requisite. 

"  Touching  estoppels"  says  Lord 
Coke,  "  which  are  a  curious  and  excel- 
lent sort  of  learning,  it  is  to  be  observed, 
that  there  be  three  kinds  of  estoppels; 
viz.  by  malter  of  record,  by  mailer  in 
writing,  and  by  matter  in  pais."  Al- 
though his  lordship  uses  the  word 
"  writing,"  it  is  clear  that  the  writing 
which  is  to  operate  as  an  estoppel  must 
be  a  deed.  See  Stratton  v.  Rastall,  2 
T.  R.  366  ;  Lampon  v.  Corke,  5  B.  & 
Ad.  611 ;  Greaves  v.  Key,  3  B.  &.  Ad. 
313.     Estoppels,  therefore,  are — 

1.  By  matter  of  record. 

2.  By  deed. 

3.  In  pais. 

A  number  of  instances  of  estoppel  by 
matter  of  record  are  to  be  found  in  the 
old  books,  which  all  serve  to  illustrate 
one  proposition,  viz.  that  a  record  im- 
ports such  absolute  verity  that  no  person 
against  whom  it  is  producible  shall  be 
permitted  to  aver  against  it.  One  of 
the  latest  instances  of  this  occurred  in 
R.  v.  Carlile,  2  B.  &  Ad.  262.  In  that 
case,  the  defendant  had  been  convicted 
of  a  seditious  libel,  and  brought  a  writ 
of  error  in  the  Queen's  Bench,  assign- 
ing for  error  in  fact,  that  there  was  but 
one  of  the  justices  named  in  the  commis- 
sion present  when  the  jury  gave  their 
verdict.  On  the  record  returned  to  the 
King's  Bench  (and  which  was  made  up 
in  the  ordinary  way,)  it  appeared  that  a 
sufficient  number  of  the  justices  were 
present,  and  the  Court  held  that  it  was 
not  competent  to  the  defendant  to  ques- 
tion the  fact  so  stated.     "  The  aulhori- 
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ties,"  said  Lord  Tenterden,  delivering  before  several  of  the  judg-es  assigned  for 
the  judgment  of  the  court,  "  are  clear  lliat  purpose  in  St.  Martin's  le  Grand  ; 
that  a  parly  cannot  be  received  to  aver  the  errors  there  assigned  are  not  appli- 
as  error  in  fact,  a  matter  contrary  to  the  cable  to  the  present  case.  The  judg- 
record.  In  1  Inst.  260,  Lord  Coke  ment  given  for  the  defendant  in  the 
says: — 'The  rolls,  being  the  records  or  Hustings  was  reversed,  and  judgment 
memorials  of  the  judges  of  the  courts  of  given  for  the  plaintiff  on  the  first  ver- 
record,  import  in  them  such  incontrolla-  diet.  Upon  this  reversal  of  the  judg- 
ble  credit  and  verity,  as  they  admit  of  no  ment,  the  original  defendant  brought  a 
averment,  plea,  or  proof  to  the  contrary,  writ  of  error  in  the  House  of  Lords,  and 
And,  if  such  a  record  be  alleged  and  it  be  there  assigned  for  error  that  the  jury 
pleaded  that  there  is  no  such  record,  it  did  not  come  out  of  the  four  nearest 
shall  be  tried  only  by  itself;  and  the  rea-  vizards,  as  by  the  custom  of  London  they 
son  hereof  is  apparent,  for  otherwise  (as  ought  to  do.  The  defendant  in  error 
our  old  authors  say,  and  that  truly)  there  pleaded  in  nullo  est  erratum,  and  upon 
should  never  be  any  end  of  controversies,  argument,  the  Lords,  with  the  advice  of 
which  should  be  inconvenient.'  The  the  judges,  resolved, — first,  that  this 
cases  from  Yelverton  and  Sir  Thomas  was  not  assignable  for  error,  being  con- 
Raymond,  (King  v.  Gosper,  Yelv.  58  ;  trary  to  the  record,  because  the  award 
Okeover  v.  Overbury,  T.  Raym,  231,)  of  the  venire  facias  is  out  of  the  four 
are  direct  authorities  upon  this  point,  as  nearest  wards,  and  the  writ  returned 
well  as  that  for  which  they  were  cited  ;  served  accordingly  ;  and  secondly,  that 
and  one  of  the  instances  put  by  Lord  in  nullo  est  erratum'is  a  demurrer;  and 
Hale,  viz.  that  the  court  was  not  sitting,  although  there  be  error  in  fact,  that  is 
is  very  like  the  present  case.  Other  not  confessed  by  the  demurrer,  it  not 
cases  were  quoted  at  the  bar  upon  this  being  assignable,  but  the  demurrer  upon 
point;  Whistler  v.  Lee,  Cro.  Jac.  559  ;  it  is  in  point  of  law,  because  not  assign- 
Palmer  v.  Webb,  2  Lord  Raym.  1415,  able,  and  the  judgment  given  at  St. 
and    the  authorities   in   Bac.  Abr.    tit.  Martin's  was  affirmed.     Thisisajudg- 


Error,  and  it  is  unnecessary  to  repeat 
them  ;  but  it  may  be  proper  to  observe, 
that  one  of  them,  viz.  Molins  v.  Werby, 
1  Lev.  76,  1  Sid.  94,  1  Keble,  355,  is 
quite  analogous  to  the  present.  That 
was  a  writ  of  error  on  a  judgment  in 
the  Palace  Court,  said  to  be  holden  be 


ment  pronounced  by  the  highest  tribunal 
of  the  country;  the  matter  is  settled,  as 
I  have  before  observed,  by  a  series  of 
decisions,  and  the  rules  in  this  respect 
have  been  perfectly  established,  and 
long  known  and  received  as  law  in 
Westminster  Hall.     For  these  reasons 


fore  James  Duke  of  Ormond  :  the  error     the  judgment  of  the  court  below  must 


assigned  was,  that  the  court  was  not 
holden  before  the  Duke,  but  before  his 
deputy;  and  this  was  held  not  assigna- 
ble being  contrary  to  the  record.  In  the 
case  of  Bowsse  v.  Cannington,  Cro.  Jac. 
244,  the  error  assigned  was,  that  one 
r*4S81  ^^'  ^'^  ^^  Bradfield,  was  return- 

l-    '    J  ed  *upon  the  jury  process;  and     instances  of  a  similar  principle  applied 
one  W.  B.,  of  Metneld,  who  was  ano-    in  favour  of  statements  in  convictions, 
ther    person,   and    not    returned,    was     Brittain  v.  Kinnard,  1  B.  &  B.  432;  Re 
sworn.     And  this  was  held  not  assign-     Clarke,  2  Q.  B.  619.] 
able  for  error,  because  contrary  to  the         However,  this  conclusive  effect  of  a 


be  affirmed."  See  also  Reed  v.  Jackson, 
1  East,  355,  where  the  Court  would  not 
permit  evidence  to  be  given  that  the 
verdict  had  been  entered  by  a  mistake 
of  the  associate.  To  a  similar  effect  are 
R.  v.  Shaw,  K.  &  R.  C.  C.  526 ;  Leigh- 
ton  V.    Leighton,    1    Stra.    210.      [See 


record,  and  the  party  estopped ;  for, 
otherwise,  every  record  might  be  brought 
in  question  upon  such  surmise,  I  will 
mention  one  more  case  only,  viz.  Cole 


record  is  limited  by  certain  rules  and 
considerations.  Several  cases  are  men- 
tioned in  Com.  Dig.  Estoppel,  E.  1  to  E. 
10,  (most  of  which  will  be  found  to  apply 


V.  Green,   1    Lev.   309.     An  action  of  not  merely  to  an  estoppel  by  record,  but 

\yaste  was  brought  in  the  Court  of  Hus-  to  all  cases  of  estoppel  whatever,)  in 

tings  of  the  city  of  London:  there  were  which  it  does  not  operate  conclusively, 

two  trials;  upon   the  first,   the  verdict  For  instance — 

was  for  the  plaintiff,  and  upon  the  second  1.   Where  the  record  is  coram   non 

for  the  defendant,  and  the  judgment  was  judice.     As,  if  the  record   were  of  an 

given  for  the  defendant.     The  plaintiff  indictment    purporting   to     have    been 

brought  a  writ  of  error,  which  was  heard  determined    in   the  Common    Pleas,,  a 
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court      haviiig      no    criminal    jurisdic- 
tion. 

2.  Where  the  truth  appears  in  the 
same  record  (Co.  Litt.  952  b.)  As,  for 
instance,  where  the  record  sliewsthat  a 
judgment  which  is  relied  upon  as  an 
estoppel  has  been  reversed  in  error. 

3.  Where  the  thing  averred  is  con- 
f-istcnt  with  the  record, — which  is,  in- 
deed, no  exception  at  all. 

4.  Where  the  allegation  in  the  re- 
cord is  uncertain.  For  an  estoppel,  not 
being  favoured  by  the  law,  ouglit  to  be 
certain  to  every  intent;  Co.  Litt.  852  b, 
303  a.  And,  therefore,  "  if  a  thing  be 
not  directly  and  precisely  alleged,  it 
shall  he  no  estoppel ;"  Co.  Litt.  352  b. 

5.  Or  is  alleged  merely  by  icay  of 
supposal.  The  words  used  by  Lord 
Coke  are,  "Matters  alleged  by  way  of 
supposal  in  counts  shall  not  conclude 
after  nonsuit.  Otheru'ise,  it  is  after 
judgment  given.  And,  after  nonsuit, 
albeit  tiie  supposal  in  the  count  shall 
not  conclude,  yet  the  barre,  title,  repli- 
cation, or  other  pleading,  of  either  party, 
which  is  precisely  alleged,  shall  con- 
clude after  nonsuit,  and  hereby  are  the 
words  reconciled."     Co.  Litt.  352  b. 

Or,  6.  Is  not  traversable  or  mate- 
rial.— See  Attorney-Gen.  v.  King,  5 
Price,  195;  and  see  Co.  Litt.  352  b.  A.s, 
for  instance,  the  day  in  an  indictment. 
On  this  principle,  too,  seems  to  have 
proceeded  Skipwith  v.  Green,  1  Stra. 
610;  8  Mod.  31L  where  the  tenant  was 
held  not  to  be  estopped  by  the  descrip- 
tion of  the  nature  of  the  land  in  the 
lease. 

Or,  7.  Where  there  is  an  estoppel 
against  an  estoppel.  For,  to  use  the 
expression  of  Lord  Coke,  "  estoppel 
against  estoppel  setleth  the  matter  at 
large." 

8.  To  these  may  be  added  the  rule 
that  estoppels  ought  to  be  mutual — 
laid  down  by  many  of  our  text  writers 
(see  Co.  Litt.  352,  Cro.  Eliz.  37.)  Thus, 
if  a  man  take  a  lease  of  his  own  lands 
from  a  married  woman  by  indenture, 
this  works  no  estoppel  on  either  part, 
because  the  married  woman  not  being 
estopped  by  reason  of  her  disability,  the 
lessee  is  not  so.  Yet  this  rule  that  an 
estoppel  must  be  mutual,  otherwise 
neither  party  is  bound,  must  be  taken 
with  some  limitation,  and  probably  on 
accurate  investigation  would  be  found 
to  apply  to  those  cases  only  where  both 
parties  are  intended  to  be  bound,  since 
otherwise  there  could  be  no  estoppel  by 


deed  poll.  Indeed,  in  Bac.  Abr.  tit. 
Leases,  (o),  it  is  remarked  that  where  a 
lease  is  by  deed  poll,  the  lessee  is  not 
estopped  to  say  that  the  lessor  had  no- 
thing in  the  land;  "but,"  it  is  added, 
"  it  should  seem,  that  such  lease  by  deed 
poll  binds  the  lessor  himself  as  much  as 
if  it  were  by  indenture,  because  it  is 
executed  on  his  part  with  the  very  same 
solemnity,  and  therefore  it  should  seem 
that  he  is  bound  by  such  lease  by  way 
of  estoppel." 

9.  It  is  also  a  rule  that  there  is  no 
estoppel  where  an  interest  passes.  The 
meaning  of  which  is  that  the  person 
who  accepts  a  grant  is  not  estopped 
from  saying  that  it  does  not  pass  so 
great  an  estate  as  it  purports  to  convey, 
though  he  is  estopped  from  saying  that 
it  passes  no  estate  at  all.  The  cases 
decided  on  this  point  will  be  hereafter 
mentioned. 

The  principal  limitation  to  the  con- 
clusive effect  of  a  record  is  that  arising 
from  the  consideration  that  it  is,  in  most 
*cases,  not  binding,  or  even  evi-  r^ion-i 
dence,  as  between  all  persons.      ■-    '    -■ 

Questions  of  this  sort  usually  arise 
on  judgments,  they  being  by  far  the 
most  extensive  species  of  records.  With 
regard  to  their  conclusive  effect,  they 
may  be  divided  into  two  classes: 

1.  Judgments  in  rem. 

2.  Judgments  in  personam ;  or  per- 
haps it  would  be  more  accurate  to  say 
inter  paries,  since,  as  will  presently  be 
pointed  out  more  clearly,  an  adjudica- 
tion upon  the  status  of  a  particular  per- 
son is  as  much  entitled  to  the  conclu- 
sive effect  of  a  judgment  in  rem,  as  is 
an  adjudication  on  the  status  of  a  par- 
ticular inanimate  thing. 

With  regard  to  both  these  classes  one 
observation  may  be  made,  viz.  that  for 
the  mere  purpose  of  proving  the  exist- 
ence of  a  judgment,  the  production  of  a 
record  of  either  sort  is  conclusive  upon 
all  the  world.  Thus,  though  a  judgment 
against  A.  is,  generally  speaking,  no 
evidence  against  B.,  yet,  where  A.  sues 
B.  for  negligence  as  his  agent,  he  may, 
to  prove  the  consequences  of  the  negli- 
gence to  himself,  produce  the  record  of 
a  judgmejit  obtained  against  him  by  a 
third  parly,  in  an  action  brought  in  con- 
sequence of  that  negligence.  The  ver- 
dict in  snch  case,  to  use  the  expressions 
of  the  court  in  Green  v.  New  River 
Company,  4  T.  R.  590,  is  evidence  us  to 
the  quantum  of  damages,  though  not  us 
to  the  fact  of  the  injury.     See  also  R. 
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V,  riebden,  Bing-.  N.  P.  231.  [Pritcliard 
V.  Hitchcock",  G  Man.  &  Gr.  151;  6 
Scott,  N.  R.  851,  S.  C,  is  to  the  same 
effect.  It  was  an  action  upon  a  guaranty 
tliat  certain  bills  accepted  by  one  Wil- 
liam Hitchcock  should  be  paid  at  matu- 
rity; the  defendant  pleaded  payment  by 
the  acceptor  in  satisfaction,  which  was 
traversed  by  the  replication;  the  ac- 
ceptor had  in  fact  handed  over  the 
amount  of  the  bills  to  the  plaintiff,  but 
a  fiat  in  bankruptcy  having  issued 
against  him,  his  assignees  in  an  action 
for  money  had  and  received,  recovered 
the  money  back.  It  was  held  that  the 
record  of  the  judgment  recovered  by 
the  assignees  was  not  conclusive  (if  in- 
deed any)  evidence,  to  shew  that  the 
money  belonged  not  to  the  acceptor  but 
to  his  assignees,  but  that  it  was  admis- 
sible as  a  medium  of  proof,  to  shew  that 
the  money  had  been  recovered  back  by 
them.] 

But,  in  the  great  majority  of  cases, 
the  record  of  the  judgment  is  produced 
in  evidence,  not  for  the  purpose  of  prov- 
ing the  bare  fact  of  its  own  existence, 
but  for  that  of  concluding  some  party 
upon  the  point  adjudicated.  And  here 
arises  the  distinction,  above  adverted  to, 
between  judgments  in  rern  and  judg- 
ments inter  partes;  the  former  having 
this  conclusive  effect,  as  between  all 
persons  whatever;  the  effect  of  the  lat- 
ter being  much  more  limited. 

A  judgment  in  rem  I  conceive  to  be 
an  adjudication  pronounced  (as  its  name 
indeed  denotes)  upon  the  status  of  some 
particular  subject-matter,  by  a  tribunal 
having  competent  authority  for  that  pur- 
pose. Such  an  adjudication,  being  a 
most  solemn  declaration  from  the  proper 
and  accredited  quarter,  that  the  status 
of  the  thing  adjudicated  upon  is  as  de- 
clared, concludes  all  persons  from  say- 
ing that  the  status  of  the  thing  adjudi- 
cated upon  was  not  such  as  declared  by 
the  adjudication. 

The  principal  examples  of  the  efTect 
of  judgments  in  rem  occur  in  the  Spi- 
ritual and  Admiralty  Courts,  and  will, 
in  a  subsequent  part  of  the  note,  be  ad- 
verted to.  We  are  now  upon  the  judg- 
ments of  courts,  strictly  speaking,  of 
record ;  and,  among  these,  some  in- 
stances may  be  found  of  decisions  in 
rem.  Thus,  the  Court  of  Exchequer 
having,  in  certain  revenue  cases,  a 
right  to  condemn  goods,  its  judgment  is 
conclusive  against  all   the   world,  that 


the  goods  so  condemned  were  liable  to 
seizure.  "  Where,"  said  Lord  Kenyon, 
in  Geyer  v.  Aguilar,  7  T.  R.  U9G, 
"  there  has  been  a  proceeding  in  the 
Exchequer,  and  a  judgment  in  rem,  so 
long  as  the  judgment  remains  in  force 
it  is  obligatory  upon  the  parties  who 
have  civil  rights  depending  on  the  same 
question."  See  also  Bing.  N.  P.  244; 
and  see  the  elaborate  judgment  in  Scolt 
v.  Shearman,  2  Bl.  977.  And  the  very 
qualification  of  this  rule  furnishes  the 
best  illustration  of  the  general  princi- 
ple; for,  though  the  condenmalion  of  the 
goods  is  thus  conclusive,  because  it  is  a 
proceeding  in  rem,  yet  a  conviction  of 
the  'person  committing  the  illegality, 
though  by  the  same  court  and  concern- 
ing the  same  transaction,  is  not  so,  be- 
cause that  is  a  proceeding  in  persoiiam. 
Hart  v.  Macnamara,  4  Price,  154,  note. 
[So  an  order  of  sessions  confirming  an 
order  of  removal  is  said  to  be  in  the  na- 
ture of  a  judgment  in  rem,  and  conclu- 
sive against  all  the  world  ;  but  an  order 
of  the  same  court  quashing  an  order  of 
removal  concludes  only  the  contending 
parishes.  See  R.  v.  Wick  St.  Lawrence, 
5  B.  &  Ad.  534;  R.  v.  Clint,  11  Ad.  & 
Ell.  624,  note ;  R.  v.  Greenwood,  3  Q. 
B.  370.]  As  to  the  effect  of  an  acquit- 
tal of  goods  in  the  Exchequer,  see  Cooke 
V.  Shell,  5  T.  R.  2.55. 

The  reader  will  sometimes  find  dicta, 
from  which  he  might  be  induced  to  in- 
fer, that,  in  order  that  a  judgment  in 
rem  may  have  this  binding  effect,  it 
must  be  the  judgment  of  a  court  of  ex' 
elusive  jurisdiction. 

It  is  subm.itted,  however,  that  this 
proposition  cannot  be  maintained.  The 
universal  effect  of  a  judgment  in  rem 
depends,  it  is  submittecf,  on  this  princi- 
ple, viz.  that  it  is  a  solemn  declaration, 
proceeding  from  an  accredited  quarter 
concerning  the  status  of  the  thing  adju- 
dicated upon ;  which  very  declaration 
operates  accordingly  upon  the  status 
of  the  thing  *adjudicaled  upon,  r-^A^n-i 
and,  ipso  facto,  renders  it  such  '-  -• 
as  it  is  thereby  declared  to  be.  Thus  a 
condemnation  of  goods  in  the  Exchequer 
not  merely  declares  the  goods  to  be  lia- 
ble to  forfeiture,  but  accomplishes  the 
forfeiture  accordingly.  A  sentence  in 
the  Prize  Court  not  merely  declares  the 
vessel  prize,  but  vests  it  in  the  captors. 
Now,  when  the  status  of  the  thing  is 
thus  altered,  it  seems  to  follow,  as  a  ne- 
cessary consequence,  that  the  sentence 
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altering  it  must  conclude  all  the  world; 
for  how  vain  would  it  be  to  try  an  issue, 
whether  the  tiling  be  or  be  not  as  de- 
creed, when  the  decree  has  already  not 
only  declared,  but  rendered  it  such  !  To 
this  point  tend  the  observations  of  the 
court  in  Scott  v.  Shearman,  where  Ihe 
judgment  in  rem  is  held  to  be  conclu- 
sive in  the  action,  "because  the  property 
of  the  goods  being  changed,  and  irrevo- 
cably vested  in  the  Crown  by  the  judg- 
ment of  condemnation,  it  follows,  as  a 
necessary  consequence,  that  neither 
trespass  nor  trover  can  be  maintained 
for  taking  them  in  an  orderly  manner." 
And  it  is  submitted  that  this  must  be 
Lord  Coke's  meaning,  where  he  states 
in  1  Inst.  352  b,  that  "  where  the  record 
of  the  estoppel  doth  run  to  the  disabilitie 
or  legitimation  of  the  person,  there  all 
strangers  shall  take  benefit  of  that  re- 
cord, as  outlawrie,  excommengement, 
profession,  attainder  of  prcBmunire,  <^c., 
felonie,  ^-c,  bastardie,  mulierti.e,  and 
shall  conclude  the  parties,  though  they 
be  strangers  to  the  record."  In  all 
these  cases,  it  will  be  observed,  the  re- 
cord operates  upon  the  status  of  the  in- 
dividual. Thus  judgment  of  outlawrie 
not  merely  declares  the  party  an  outlaw, 
but  renders  him  so,  and  is,  therefore,  as 
it  is  submitted,  a  judgment  in  rem,  and 
resembles  the  act  of  the  Ecclesiastical 
Court  depriving  a  man  of  his  preferment 
or  conferring  on  him  the  new  character 
of  an  administrator. 

Now  if  this  be  the  principle,  it  seems 
impossible  to  say  that  where  the  status 
of  the  thing  is  actually  operated  on,  that 
operation  shall  be  of  less  effect  because 
some  other  court,  had  it  been  called 
upon,  might  ha.ve  produced  a  similar 
one.  It  is  admitted  that  it  may  happen 
that,  after  a  court  of  competent  jurisdic- 
tion has  decreed  in  rem,  some  other 
court  proceeding  likewise  in  rem,  may 
pronounce  a  contrary  decree  on  the 
same  subject-matter.  But  it  is  submit- 
ted, that  such  second  court  arrogates  to 
itself  a  power  of  appeal,  and  that  it  is 
only  viewed  in  the  light  of  a  judgment 
of  a  court  of  appeal  that  its  decision  can 
be  looked  upon  as  warrantable. 

With  regard  to  these  judgments  in 
rem,  it  is  scarce  necessary  further  to  ob- 
serve, that  they,  like  all  others,  fall 
within  the  rule  laid  down  by  Coniyns, 
C.  B.,  and  above  cited;  and  are  conclu- 
sive as  to  nothing  which  might  have  not 
been  in  question,  or  was  not  material. 
Attorney-General  v.  King,  5  Price,  195. 


Next  with  regard  to  the  judgment  of 
a  court  of  record  inter  partes. 

The  great  maxim  which  governs  its 
effect  is, — Res  inter  alios  acta  alteri 
nocere  non  debet.  The  rule  laid  down 
in  the  celebrated  judgment  of  De  Grey, 
C.  J.,  is,  it  will  be  recollected,  that  the 
judgment  is  conclusive  between  the 
same  parties.  In  Buller's  Nisi  Prius, 
233,  the  rule,  and  the  reason  for  the 
rule,  are  stated  to  be  that  "the  verdict 
ought  to  be  between  the  same  parties, 
because,  otherwise,  a  man  might  be 
bound  by  a  decision,  who  had  not  the 
liberty  to  cross-examine ;  and  nothing 
can  be  more  contrary  to  natural  justice, 
than  that  a  man  should  be  injured  by  a 
determination  that  he,  or  those  under 
lohom  he  claims,  was  not  at  liberty  to 
controvert."  To  the  same  effect  is 
Comyns's  Dig.  tit.  Estoppel,  Co.  Litt. 
352,  and  Gaunt  v.  Wainman,  3  Bing. 
N.  C.  69,  ubi  per  Tindal,  C.  J.  "Ac- 
cording to  Co,  Litt.  352  a,  'every  es- 
toppel ought  to  be  reciprocal ;  and  that 
is  the  reason  that,  regularly,  a  stranger 
shall  neither  take  advantage  of,  nor  be 
bound  by  the  estoppel.'  It  would  be 
hard,  indeed,  if  it  were  otherwise." 
See,  too.  Doe  d.  Marchant  v.  Errington, 
6  Bing.  N.  C.  79. 

The  words  above  printed  in  italics 
from  the  passage  in  Buller  give  the 
proper  expression  of  the  extent  to  which 
estoppels  are  permitted  under  this  rule. 
It  would  be  hard,  it  is  remarked,  "  that 
a  man  should  be  injured  by  a  determi- 
nation that  he,  or  those  under  whom  he 
claims,  was  not  at  liberty  to  contro- 
vert." 

There  is,  however,  no  hardship  in 
holding  that  a  man  shall  be  bound  by 
that  which  would  have  bound  those 
under  whom  he  claims  quoad  the  sub- 
ject-matter ''■of  the  claim  ;  for  qui  r^^^i-i 
sentit  com^nodum  sentire  debet  et^  -■ 
onus,  and  no  man  can,  except  in  certain 
cases  excepted  by  the  statute  law  and 
the  law  merchant,  transfer  to  another 
a  better  right  than  he  himself  pos- 
sesses. 

The  record,  therefore,  of  a  verdict 
followed  by  a  judgment  in  a  suit  inter 
partes  will  estop, 

1.  Parties — and 

2.  Privies  thereto. 

One  of  the  chief  authorities  as  to  the 
effect  of  a  previous  verdict  in  an  action 
inter  paries  is  Outram  v.  Morewood,  3 
East,  346,  in  which  the  principles  and 
authorities  on  which  this  part  of  the  law 
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of  estoppel  depends  are  stated  with 
great  force,  learning',  and  clearness,  by 
the  L.  C.  J.  In  Outram  v.  Morewood, 
the  declaration  against  Morewood  and 
Ellen  his  wife  was  in  trespass,  for  break- 
ing and  entering-  the  Cow  Close,  and 
digging  coal  there. 

Plea  2.  That  on  the  2nd  of  Novem- 
ber, 38  Eliz.,  John  Zouch  was  seised  in 
fee  of  the  locus  in  quo,  and  levied  a  fine 
to  the  use  of  Roper  and  others  in  fee, 
v.'ho  suffered  a  recovery  to  the  use,  as 
to  the  coal,  of  John  Zouch  for  eighty 
years,  si  tamdiu  vixerit,  remainder  to 
John  Zouch  junior  (his  son)  in  tail  male, 
remainder  to  John  Zouch  junior  in  fee; 
that  John  Zouch  senior  died,  and  that 
John  Zouch  junior  conveyed  by  bargain 
and  sale  to  Johnson,  Turner,  and  Mey- 
moth  in  fee ;  that  the  coal  mentioned  in 
the  declaration  icas  part  of  the  coal  so 
bargained  and  sold,  and  that  John  Zouch 
junior  afterwards  died  without  issue. 
Title  was  then  derived  from  Johnson, 
Turner,  and  Meymoth,  to  George  More- 
wood,  who  devised  to  the  defendant 
Ellen  in  fee,  and  died  seised,  after 
which  the  defendant  Ellen  intermarried 
with  the  other  defendant.  Wherefore, 
&c. 

Replication.  That  the  defendants 
ought  not  to  be  admitted  to  aver  that 
the  coal  mentioned  in  the  declaration 
was  part  of  the  coal  bargained  and  sold, 
because  in  E.  32,  G.  3,  the  plaintiff  sued 
the  defendant  Ellen  in  trespass  for  break- 
ing- and  entering  the  same  identical 
coal-mine.  That  the  said  Ellen  pleaded 
title  as  above,  and  averred  that  the  coal 
in  the  declaration  in  that  action  men- 
tioned was  part  of  the  coal  bargained 
and  sold  as  aforesaid.  That  the  plain- 
tiff traversed  the  last-mentioned  aver- 
ment, that  issue  was  joined  on  that  tra- 
verse, and  the  issue  found  for  the  plain- 
tiff, and  that  judgment  thereupon  fol- 
lowed, and  so  the  plaintiff  prayed  judg- 
ment, si,  &c. 

Demurrer  and  Joinder. 

The  replication  was  held  good.  "The 
question,"  said  Ellenborough,  C.  J.,  "is 
lohether  the  defendants,  the  husband 
and  wife,  are  estopped  by  this  verdict 
and  judgment  from  averring,  contrary 
to  the  title  there  found  against  the  wife, 
that  the  coal-mines  now  in  question  are 
parcel  of  the  coal-mines  bargained  and 
sold  by  the  indenture  above-mentioned. 
The  operation  and  effect  of  this  finding, 
if  it  operate  at  all  as  a  conclusive  bar, 
must  be  by  way  of  estoppeh   If  the  wife 


were  bound  by  this  finding,  as  an  estop- 
pel, and  precluded  from  averring  the 
contrary  of  what  was  then  so  found,  the 
husband,  in  respect  of  his  privity,  either 
in  estate  or  in  law,  would  be  equally 
bound,  according  to  what  is  said  in  Co. 
Litt.  352  a.  'Privies  in  estate,  as  the 
feoffee,  lessee,  &c. — privies  in  law,  as 
the  lords  by  escheat,  tenant  by  the  cur- 
tesy, tenant  in  dower,  the  incumbent  of 
a  benefice,  and  others  that  come  in  by 
act  of  law  in  the  post,  shall  be  bound  by 
and  take  advantage  of  estoppels.'  The 
question  then  is.  Is  the  wife  herself 
estopped  by  this  former  finding  to  aver 
the  contrary]  In  Brooke,  tit.  Estoppels, 
pi.  15,  (who  cites  33  H.  6,  7,  19,  50; 
and  see  also  Bro.  Estate,  15S,  2  E.  4, 
17),  it  is  said  to  be  'agreed  that  all  the 
records  in  which  the  freehold  comes  in 
debate  shall  be  estopped  with  the  land 
and  run  with  the  land,  so  that  a  man 
may  plead  this  as  party,  or  as  heir,  as 
privy,  or  by  que  estate.'  But  if  it  be 
said,  that  by  'the  freehold  coming  in 
debate,'  must  be  meant  a  question  re- 
specting the  same,  in  a  suit  in  which 
the  freehold  is  immediately  recoverable 
as  in  an  assize  or  writ  of  entry,  I  answer 
that  a  recovery  in  any  one  suit  upon 
issue  joined  on  matter  of  title,  is  equally 
conclusive  upon  the  subject-matter  of 
such  title,  and  that  a  finding-  upon  title 
in  trespass  not  only  operates  as  a  bar  to 
the  future  recovery  of  damages  for  a 
trespass  founded  on  the  same  injury, 
but  also  operates  by  *way  of  fhc^j^oi 
estoppel  toanyaction  foran  injury  •-  "^^ 
to  the  same  supposed  right  of  posses- 
sion." 

His  lordship  cited  a  case  reported  in 
3  Leon.  194,  in  support  of  the  above 
view,  and,  after  commenting  upon  the 
authorities  relied  upon  as  sustaining  the 
contrary  doctrine  and  shewing  that  no 
one  of  them  negatived  the  conclusive- 
ness of  a  verdict  found  on  any  precise 
point  once  put  in  issue  between  the 
same  parties  or  their  privies,  concluded 
by  saying, — "The  cases  adverted  to  by 
Lord  Hale,  and  which  have  been  fully 
explained  and  enforced  by  the  defend- 
ant's counsel,  together  with  the  other 
authorities  on  the  subject  of  protestation 
and  estoppel,  cited  from  Bro.  Abr.  Pro- 
testation, pi.  9, — Fitzherbert,  Estoppel, 
pi.  20,  are,  in  our  opinion,  as  well  as 
upon  the  reason  and  convenience  of  the 
thing-,  and  the  analogy  to  the  rules  of 
law  in  other  cases,  decisive  that  the  hus- 
band and  wife,  the  defendants  in  this 
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case,  are  estopped  by  the  former  verdict 
and  judgment  on  the  same  point  in  the 
action  of  trespass,  to  xohich  the  toife  was 
a  party,  from  averring  that  the  coal- 
mines in  question  are  parcel  of  the  coal- 
mines bargained  and  sold  by  Sir  John 
Zoicch,  and  consequently  that  the  plain- 
tiff ought  to  recover." 

See  further, — Ward  v.  Wilkinson,  4 

B.  &  Ad.  412;  Simpson  v.  Pickering,  1 

C,  M.  &  R.  529;  and  Eastmure  v. 
Lavves,  5  Bing.  N.  C.  450;  frona  which 
last  case  it  appears,  as  was  indeed 
always  clear  on  principle,  that  a  verdict 
negativing  the  right  of  a  defendant 
stated  in  his  plea,  estops  him  in  a  sub- 
sequent action  from  asserting  that  right 
as  plaintiff  against  the  same  party.  It 
was  an  action  of  debt  with  the  common 
counts  for  money  had  and  received, 
money  paid,  and  on  an  account  stated. 
The  plea  stated,  that  the  defendant  in 
this  action  having  formerly  sued  the 
plaintiff,  he  pleaded  the  present  demand 
by  way  of  set-off,  and  that  a  verdict  was 
found  against  the  set-off.  Replication 
— That  no  evidence  was  offered  in  sup- 
port of  the  said  plea  of  set-off.  Demurrer 
thereupon.  "And  the  question,"  said 
his  lordship,  "  is  whether,  after  a  precise 
issue  has  been  found  against  the  plaintiff, 
he  may  bring  an  action,  and  agitate  the 
whole  matter  over  again."  .... 
"Consistently  with  the  decision  in 
Outram  v.  JNlorewood,  I  cannot  see  how 
an  estoppel  can  be  set  aside  on  the 
ground  set  forth  in  this  replication." 

That  the  principal  on  which  Eastmure 
v.  Lawes  was  decided  is  a  correct  one 
there  can  be  no  doubt,  but,  I  confess,  it 
r-trikes  me  that  there  may  be  some  as  to 
its  applicability  to  that  particular  case 
if  the  decisions  in  Tuck  v.  Tuck,  5  Mee. 
&  W.  109;  and  Kilner  v.  Bailey,  lb. 
332,  viz.  that  a  defendant  is  not  entitled 
to  a  verdict  on  a  plea  of  set-off,  unless 
he  proves  so  much  of  it  as  with  the  other 
defences  on  the  record  will  constitute  a 
defence  to  the  entire  action,  are  to  be 
supported.  [The  doctrine  adhered  to  in 
other  cases  has  led  to  almost  inextricable 
difficulties  in  replying  to  a  plea  of  set- 
off where,  for  instance,  part  of  the  set- 
off has  been  paid,  and  part  is  barred  by 
the  Statutes  of  Limitations  or  an  Insol- 
vent act.  See  the  cases  referred  to  in 
aro-ument,  Francis  v.  Dodsworth,  4  C. 
B.^202.] 

It  must  be  observed,  that  a  verdict 
against  a  man  suing  in  one  capacity 
will   not   estop   him   when   he  sues  in 


another  distinct  capacity,  and,  in  fact, 
as  a  different  person  in  law,  Robinson's 
case,  5  Rep.  32  b;  Com.  Dig.  Estop- 
pel, C. 

[From  the  judgment  in  the  case  of 
The  Fishmongers'  Company  v.  Robert- 
son, 5  Man.  &.  Gr.  192,  it  v;ould  appear 
that  the  fact  of  a  corporation  suing  even 
upon  an  executory  contract  not  under 
seal  would  estop  them  by  matter  of  re- 
cord from  setting  up  the  want  of  their 
common  seal  to  the  same  contract  in  a 
cross  action  upon  it.  In  The  Mayor  of 
Sandwich  v.  The  Queen,  Cam.  Scac, 
10  Q.  B.  571,  a  municipal  corporation 
having  assessed  compensation  to  a  dis- 
missed ofHcer  in  obedience  to  a  manda- 
mus, was  holden  to  be  estopped  from 
disputing  his  right  to  compensation  in  a 
subsequent  proceeding  by  mandamus  to 
compel  them  to  execute  a  bond  for  se- 
curing to  him  an  increased  amount  of 
compensation  awarded  on  appeal  from 
their  assessment  by  the  Lords  of  the 
Treasury.] 

With  regard  to  the  effect  of  the  es- 
toppel upon  privies. — Privies  are  di- 
vided by  Lord  Coke  into  three  classes  : 

1.  Privies  in  blood. 

2.  Privies  in  law. 

3.  Privies  by  estate. 

The  doctrine  of  estoppel,  however,  so 
far  as  it  applies  to  persons  falling  under 
each  of  these  three  denominations,  ap- 
plies to  them  on  one  and  the  same  prin- 
ciple; namely,  that  a  party  claiming 
through  another  is  estopped  by  that 
which  estopped  that  other  respecting 
the  same  subject-matter.  Thus,  an  heir, 
who  is  privy  in  blood,  would  be  estopped 
by  a  verdict  against  his  ancestor  through 
whom  he  claims.  Locke  v.  Norborne, 
3  Mod.  141.  An  executor  or  adminis- 
trator, suing  as  such,  would  be  bound 
by  a  verdict  against  his  testator  or  in- 
testate to  whom  he  is  privy  in  law,  R. 
V.  Hebden,  And.  389.  Lord  Coke  tells 
us  in  the  passage  cited  by  Lord  Ellen- 
borough  in  Outram  v.  MorewoocI,  that 
"  the  lord  by  escheat,  the  tenant  by  the 
curtesy,  the  tenant  in  dower,  and  tlie 
incumbent  of  a  benefice,  shall  be  bound 
by  and  shall  take  advantage  of  estop- 
pels;" Co.  Litt.  3.52  b.  It  will  have 
been  seen,  that,  in  that  very  case,  it  was 
decided  that  a  verdict  against  a  wife 
would  bind  the  future  husband.  And  see 
Lord  Kenyon's  observations  in  R.  v. 
Mayor  of  York,  5  T.  R.  (the  dictum  re- 
ferred to  is  at  page  72 ;  sed  vide  R.  v. 
Grimes,  5  Burr.  2G01.)    With  regard  to 
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privies  in  estate. — It  is  apprehended 
that  a  verdict  against  the  feofFor  would 
estop  the  feoffee;  and  against  the  lessor, 
the  lessee;  et  sic  de  similibus.  See 
Blackmoro  v.  Glamorganshire  Canal 
Co.,  2  C,  M,  &  R.  133  (where,  how- 
ever, the  question  was  merely  as  to  the 
admissibility  of  the  verdict  in  evidence). 
And  see  the  cases  o?  Jines  which  pro- 
ceed on  the  same  principle,  being,  like 
judgments  after  verdict,  estoppels  ofre- 
r*ziJ'^i  co/v?;  e.   g.   Helps  v.   Hereford, 

rities  cited  in  the  argument  there. 

In  Doe  V.  Earl  of  Derby,  1  Ad.  &  Ell. 
783,  (which  was  also  a  case  not  of  estop- 
pel, but  of  admissibility,)  Mr.  Justice 
Littledale  remarks,  at  page  790,  "  A 
passage  has  been  cited  from  Comyns's 
Dig.  Evidence,  A  5,  where  it  is  said, 
that  'a  verdict  in  another  action,  for  the 
same  cause,  shall  be  allowed  to  be  evi- 
dence between  the  same  parties.  So  it 
shall  be  evidence  when  the  verdict  was 
for  one  under  whom  any  of  the  present 
parties  claim.'  But  that  must  mean  a 
claim  acquired  through  such  party  sub- 
sequenlly  to  the  verdict^ 

It  need  hardly  be  remarked,  that  the 
eflect  of  verdicts,  whether  upon  parties 
or  privies,  altogether  depends  on  the 
question,  whether  the  same  point  was  in 
issue.  A  verdict  between  two  parties 
upon  one  .question  can,  of  course,  have 
no  binding  effect  in  an  issue  joined  be- 
tween them  on  another.  (See  Bing.  N. 
P.  233.)  Nor  will  the  verdict  be  admis- 
sible, unless  it  appears  clear  that  the 
same  point  actually  was  in  issue.  It  is 
not  sufficient  that  it  might  have  been  so. 
See  the  expressions  of  Lord  Ellenbo- 
rough  in  Outram  v.  Morewood,  ubi  supra, 
where,  speaking  of  the  verdict  in  Evelyn 
V.  Harries,  his  lordship  says,  that  "it 
could  not  have  been  pleaded  by  way  of 
estoppel,  because  no^issue  was  taken  in 
the  first  action  upon  any  precise  point, 
which  is  necessary  to  constitute  an  es- 
toppel in  the  second  action."  [And  see 
the  case  of  Carter  v.  James,  13  JNlee.  & 
W.  137,  where  to  an  action  of  debt  on 
an  indenture  whereby  the  defendant  co- 
venanted to  pay  6001.,  the  defendant 
pleaded  by  way  of  estoppel  a  former  ac- 
tion by  the  plaintiff  upon  a  bond  condi- 
tioned to  secure  the  same  sum,  and  that 
to  a  plea  in  that  action  alleging  a  usu- 
rious agreement  and  that  tlie  bond  had 
been  given  in  pursuance  thereof,  the 
plaintiff  had  replied,  traversing  that  the 
bond  was  given  in  pursuance  of  the  said 


agreement,  which  had  been  found  against 
him.  Upon  demurrer  the  plea  was  held 
bad,  as  the  fact  of  a  usurious  agreement 
was  not  directly  in  issue  in  the  former 
action,  but  only  the  question  whether 
the  bond  had  been  given  in  pursuance  of 
the  agreement  alleged  in  the  plea.  See 
also  Mondel  v.  Steele,  8  Mee.  &  VV. 
872;  Rigge  v.  Burbidge,  15  Id.  598.  It 
is  observable  that  the  attention  of  the 
Court  in  Carter  v.  James  was  not  called 
to  the  effect  of  the  admission  by  plead- 
ing over  in  the  former  action,  the  ver-  . 
diet  on  the  issue  having  been  found 
against  the  plaintiff,  and  a  protestation 
being  therefore  ineffectual  to  prevent  his 
being  bound  by  the  admission  implied 
from  pleading  over.] 

However,  it  is  not  necessary  that  the 
point  on  which  it  is  sought  to  estop 
should  have  been  the  only  one  in  issue 
on  the  previous  occasion.  It  is  enough 
if  it  be  one  which  must  have  been  de- 
cided. R.  v.  St,  Pancras,  Peake,  219. 
Nor  need  the  form  of  action  be  the  same 
in  each  case.  Cleve  v.  Powell,  1  iM.  & 
Kob.  228;  Kitchen  v.  Campbell,  2  Bla. 
830,  a  case,  also,  of  the  admissibility  of 
a  verdict  in  evidence,  but  the  [)rinciple 
is  the  same.  See  for  a  case  in  which  an 
estoppel  by  deed  was  prevented  from 
arising  by  the  want  of  sufficient  preci- 
sion, Kight  V.  Bucknell,2  B.  &  Ad".  278. 

Having  thus  barely  touched  upon  the 
question  bctioeen  whom  is  the  record  an 
estoppel?  it  appears  right  to  devote  a 
few  words  to  the  inquiry,  in  what  man- 
ner is  the  estoppel,  lohere  it  exists,  to  be 
made  available  ?  Now,  upon  this  ques- 
tion, an  opinion  has  of  late  prevailed 
that,  in  order  to  render  a  verdict  con- 
clusive by  way  of  estoppel,  it  must  be 
pleaded  as  such.  This  opinion  seems  to 
have  originated  in  the  language  of  God- 
dard's  case,  2  Co.  4  b.  In  that  case, 
Goddard,  administrator  of  Newton, 
brought  an  action  against  Denton  on  a 
bond  made  to  his  intestate,  dated  4th 
April,  24  Eliz.  The  defendant  pleaded 
that  the  intestate  died  before  the  date  of 
the  bond,  and  so  that  it  was  not  his 
deed;  on  which  the  plaintiff  took  issue; 
and  the  jury  found  specially  that  the 
bond  was  delivered  on  the  30th  of  July, 
23  Eliz.,  by  the  defendant,  but  that  the 
intestate  died  before  the  date  ;  and  the 
Court  gave  judgment  for  the  plaintiff 

This  decision,  it  is  obvious,  does  by 
no  means  necessarily  involve  the  point 
under  discussion,  for  the  dale  was  im- 
material to  the  issue  on  non  est  factum  ; 
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and  Lord  Coke,  in  the  same  case,  ex- 
pressly tells  us  that,  had  liie  deed  had 
an  impossible  date,  it  would  still  be  good 
and  take  effect  by  the  delivery.  Now, 
']{'  the  deed  might  be  the  defendant's 
deed,  and  yet  the  date  impossible,  it  fol- 
lows that  the  impossibility  of  the  date 
could  not  estop  the  plaintiff  in  an  issue 
joined  on  non  est  factum.  But  Lord 
Coke  states  that  the  reason  of  the  judg- 
ment was,  that,  although  "the  obligee 
in  pleading  cannot  allege  the  delivery 
before  the  date,  as  was  adjudged  in  12 
Hen.  6,  1,  which  case  was  affirmed  to 
be  good  law,  because  he  is  estopped  to 
take  an  averment  against  anytliing  ex- 
pressed in  the  deed  ;  yet  the  jurors,  who 
are  sworn  to  say  the  truth,  shall  not  be 
estopped  ;  for  an  estoppel  is  to  conclude 
one  to  say  the  truth,  and  therefore  jurors 
cannot  be  estopped,  because  they  are 
sworn  to  say  the  truth."  It  must,  how- 
ever, be  observed,  that  the  jurors  are  not 
sworn  to  say  the  truth,  but  a  true  ver- 
dict to  give  according  to  the  evidence. 
Now  an  estoppel  precludes  the  party 
estopped  from  offering  any  evidence  to 
the  contrary;  and  it  is  difficult  to  see  in 
what  manner  the  oath  of  a  juror  can  be 
opposed  to  Ihe  rule,  that  a  record  shall 
prevent  the  party  against  whom  it  is  of- 
fered in  evidence  from  producing  other 
evidence  to  controvert  it,  and  that,  all 
r*4441  ^^^  evidence  *being  thus  one 
'•  J  vvay,  namely,  loith  the  record,  the 
jury  shall  be  bound  io  give  their  verdict 
for  the  party  with  whom  all  the  evidence 
is,  and  against  the  party  in  whose  favour 
there  is  no  evidence. 

The  doctrine  in  Goddard's  case  is 
cited  without  any  remark  in  Bing.  N.  P. 
r?93  b.  But,  notwithstanding,  several 
cases  occurred  in  which  records  and 
deeds  seem  to  have  been  treated  as  con- 
elusive  when  produced  in  evidence.  The 
expressions  of  De  Grey,  C.  J.,  in  the 
Duchess  of  Kingston's  case,  will  be  found 
to  be  to  that  effect — the  judgment,  his 
lordship  says,  is  "in  pleading,  a  bar,  in 
evidence,  conclusive."  In  Aslin  v.  Par- 
kin, 2  Burr.  (i6.5,  ante,  vol.  i.,  264,  the 
judgment  in  the  action  of  ejectment  is 
expressly  stated  to  be  conclusive  in  the 
subsequent  action  for  mesne  profits ;  and 
see  R.  V.  St.  Pancras,  Peake's  N.  P.  C. 
219,  (where  a  conviction  against  a  parish 
for  non-repairing  was  held  conclusive 
evidence  of  liability  upon  a  subsequent 
indictment.)  Strutt  v.  Bovington,  5  Esp, 
57;  and  Kitchen  v.  Campbell,  2  Bla. 
830. 


At  length  came  Vooght  v.  Winch,  2 
B.  &  Ad.  G62,  on  which  the  doctrine 
that  seems  to  have  obtained  of  late  is 
mainly  founded.  In  that  case  the  decla- 
ration stated  that  the  plaintiff  was  enti- 
tled to  a  mill  and  the  benefit  of  a  stream, 
and  that  the  defendant  widened  and 
deepened  a  ditch  leading  out  of  the 
stream,  and  thereby  diverted  water  from 
the  mill  to  the  damage  thereof.  The 
plea  was  not  guilty.  At  the  trial,  the 
defendant  gave  in  evidence  the  record 
of  a  former  action  for  the  same  cause 
between  the  same  parties,  in  which  the 
plea  had  been  the  same,  and  the  verdict 
for  the  defendant.  Thataction  was  com- 
menced in  1817.  The  declaration  in  the 
present  case  stated  the  grievances  to 
have  been  committed  on  June  1,  1814, 
and  on  divers  days  and  times  between 
that  day  and  the  commencement  of  the 
present  suit.  The  judge  refused  to  hold 
that  the  record  of  this  verdict  was  con- 
clusive evidence  against  the  plaintiff, 
and  the  court  thought  he  was  right  in  so 
holding. 

It  was  assumed  that  the  verdict  would 
have  been  conclusive  if  pleaded.  Whe- 
ther it  would  have  been  so  or  not  is 
perhaps  therefore  scarce  worth  inquiring. 
Possibly,  had  it  been  pleaded  by  way  of 
estoppel,  the  plaintiff  would  have  urged 
on  a  demurrer  that,  for  aught  that  ap- 
peared, the  former  verdict  might  have 
proceeded,  not  on  the  question  of  right, 
but  on  the  fact  that  the  defendant  had 
theJi  committed  no  disturbance  at  all, 
and  that  such  a  verdict  could  not  be  con- 
clusive in  the  present  action ;  for  that 
although  he  had  not  then,  yet  he  might 
since  have  committed  an  actionable  dis- 
turbance. (See  P>w  v.  Backhouse,  8 
Ad.  &  Ell.  769;  Palmer  v.  Temple,  9 
Ad.  &.  Ell.  503  ;  Bristowe  v.  Fairclough, 
1  J\]an.  &  Gr.  142.)  However,  the 
learned  counsel  for  the  defendant  urged 
that  the  former  verdict  would  have  been 
conclusive  by  way  of  estoppel,  if  so 
pleaded.  The  Bench  assumed  through- 
out their  judgment  that  it  would  have 
been  so,  and  the  judgment  in  Vooght  v. 
Winch  proceeds  on  that  assumption. — 
"  I  am  of  opinion,"  said  the  Lord  Chief 
Justice,  "  that  the  verdict  and  judgment 
obtained  for  the  defendant  in  the  former 
action  was  not  conclusive  evidence 
against  the  plaintiff  on  the  plea  of  not 
guilty.  It  would,  indeed,  have  been 
conclusive  if  pleaded  in  bar  to  the  action 
by  way  of  estoppel." 

On  the  authority  of  Vooght  v.  Winch 
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was  decided  Doe  v.  Hiiddart,  2  C,  M.  & 
It.  316,  5  Tyr.  846,  in  which  the  Court 
of  Exchequer  held  that  a  judgment  in 
ejectment  was  not  conclusive  in  the  ac- 
tion for  mesne  profits.  That  it  is  con- 
clusive when  pleaded  by  way  of  estoppel 
has  been  decided  in  Doe  v.  Wright,  10 
Ad.  &  Ell.  763;  1  Per.  &  D.  673.  [See 
as  to  the  mode  of  framing  the  plea  Doe 
V.  VVellsman,  2  Exch.  368,  where  the 
subject  underwent  much  discussion.] 

It  is  submitted  that  the  cases  of 
Vooght  V.  Winch  and  Doe  v.  Huddart 
are  by  no  means  at  variance  with  the 
doctrine  of  De  Grey,  C.  J. ;  viz.  that  a 
judgment  on  the  same  point  between 
the  same  parties  is  in  pleading  a  bar,  in 
evidence,  conclusive.  And  it  is  submit- 
ted that  the  true  meaning  of  this  is,  that 
it  is  conclusive  as  a  plea  where  there  is 
an  opportunity  of  pleading  it,  but  that 
where  there  is  no  such  opportunity,  then 
it  is  conclusive  as  evidence :  and  that 
Vooght  V.  Winch  and  Doe  v.  Huddart 
merely  decide  that  a  party  may  waive 
the  benefit  of  an  estoppel,  and  that  he 
elects  to  waive  it  by  not  pleading  it 
when  he  has  an  opportunity  of  doing  so. 

This  doctrine  is  propounded  with  some 
confidence,  because  it  was  the  doctrine 
of  the  court  in  Trevivan  v.  Lawrence, 
approved  of  by  the  Common  Pleas  in 
Magrath  v.  Hardy,  4  Bing.  N.  C.  782,  a 
case  in  which  the  estoppel  was  held  to 
r*4-4"l  ^^  *waived,  the  defendant  having 
^  ■''-'  omitted  to  plead  it  as  he  might 
have  done. 

In  an  elaborate  judgment  delivered 
after  a  cur.  adv.  vult,  the  Lord  Chief 
Justice  comments  on  this  subject  as  fol- 
lows:— "The  law  on  this  point  is  laid 
down  with  great  distinctness  in  the  case 
of  Trevivan  v.  Lawrence.  The  Court, 
it  is  said,  took  this  difference — that 
where  the  plaintiff's  title  is  by  estoppel 
and  the  defendant  pleads  the  general 
issue,  the  jury  are  bound  by  the  estop- 
pel ;  for  here  is  a  title  in  the  plaintiff 
that  is  a  good  title  in  law,  and  a  good 
title  if  the  matter  had  been  disclosed 
and  relied  on  in  pleading.  But,  if  the 
defendant  pleads  the  special  matter,  and 
the  plaintiff  will  not  rely  on  the  estop- 
pel when  he  may,  the  jury  shall  not  be 
bound  by  the  estoppel,  because  they  are 
to  find  on  the  truth  of  the  fact  which  is 
against  him.  Thus,  in  debt  for  rent  for 
an  indenture  of  lease,  if  the  defendant 
plead  nil  debet,  he  cannot  give  in  evi- 
dence that  the  plaintiff  had  nothing  in 
the  tenements ;  because,  if  he  had  plead- 
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ed  that  specially,  the  plaintiff  might 
have  replied  the  indenture  and  estop- 
ped him  ;  but  if  the  defendant  plead 
nihil  habuit,  &ic.,  Bind  the  plaintiff  will 
not  rely  on  the  estoppel  but  reply  habuit, 
&c.,  he  waives  the  estoppel  and  leaves 
it  at  large,  and  the  jury  shall  find  the 
truth  notwithstanding  the  indenture." 

And  his  lordship  proceeds  to  state, 
that  the  judgment  of  the  court,  standing 
on  this  ground,  is  distinguishable  from 
certain  cases  which  had  been  cited  at 
the  bar,  and  in  which  the  estoppel  had 
been  held  available. 

Adopting  this  distinction,  it  is  submit- 
ted that  all  the  decisions  may  be  recon- 
ciled, for,  as  to  Vooght  v.  Winch,  that 
case  proceeded  on  the  express  ground 
that  the  defendant  might  have  pleaded 
the  estoppel,  on  which  circumstance  each 
of  the  judges  will  be  found  to  have  ex- 
pressly relied.  In  Doe  v.  Huddart,  the 
prior  judgment  in  ejectment  might  have 
been  replied;  for,  though,  previous  to 
the  rules  of  Hil.  1834,  the  plea  of"  not 
guilty''^  in  trespass  put  the  whole  title 
in  issue  as  well  as  the  taking  of  the 
profits,  and,  therefore,  where  that  plea 
was  pleaded,  the  estoppel  could  not  bo 
replied,  since  it  was  uncertain  whether 
the  defendant  meant  to  deny  the  plain- 
tiff's title,  on  which  alone  he  was  con- 
cluded by  the  record  of  the  ejectment, 
or  to  deny  merely  the  taking  of  the  pro- 
fits ;  [and  for  this  reason  the  prior  judg- 
ment was  in  Armstrong  v.  Norton,  2  Jr. 
L.  R.  96,  by  the  Court  of  Exchequer  in 
Ireland,  where  the  new  rules  of  plead- 
ing do  not  prevail,  held  to  be  an  estoppel 
in  evidence  though  not  pleaded  ;]  yet, 
as  soon  as  by  the  rules  of  Hil.  1834,  the 
issue  of  not  guilty  was  narrowed  and 
the  plea  that  the  plaintiff  never  was  pos- 
sessed became  a  usual  one,  the  record 
in  ejectment  became  pleadable  in  reply 
to  that  plea  by  way  of  estoppel,  Doe  v. 
Wright,  Trin.  1839,  1  Per.  &  D.  673, 
10  Ad.  &,  Ell.  763  ;  and,  of  course,  ac- 
cording to  the  rule  in  Hardy  v.  Magrath 
and  Trevivan  v.  Lawrence,  could  not 
be  conclusive  in  evidence,  and  was  pro- 
perly decided  in  Doe  v.  Huddart  not  to 
be  so.  [Dimes  v.  Grand  Junction  Canal, 
Cam.  Scac,  9  Q.  B.  469]  The  same 
observation  disposes  of  Bowman  v.  Ros- 
tron,  2  Ad.  «Sz,  Ell.  295,  where  a  recital 
in  a  deed  which  might  have  been 
pleaded  was  held  to  be  no  estoppel  in 
evidence. 

If  the  law  of  estoppel  be  founded  on 
justice  and  good  sense — if  it  be  true  that 
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lumo  debet  bis  vcxari  pro  eadem  causa 
— it  would  be  strange  to  say  that  the 
accidental  form  of  an  issue  should  de- 
prive a  party  of  the  benefit  of  it,  and 
force  him  to  litigate  the  same  question 
twice  over. 

Besides  the  judgments  of  courts  of 
record  there  are  certain  other  judicial 
proceedings  which  possess  a  conclusive 
effect,  though  not  emanating  from  a 
court,  strictly  speaking,  of  record.  I 
propose  to  mention  one  or  two  of  these, 
which  may,  perhaps,  without  impro- 
priety be  designated  as 

Estoppels  quasi  of  Record. 

Decrees  of  the  High  Court  of  Chan- 
cery, which,  although  a  superior  court 
seems  not  to  be,  at  least  upon  its  equity 
side,  a  court  of  record  (see  Co.  Litt. 
260,)  stand,  nevertheless,  on  the  same 
level  with  the  judgments  of  the  three 
superior  courts  of  common  law.  It  is 
laid  down  in  Buller's  Nisi  Prius,  243, 
that  "  a  decree  in  Chancery  may  be  given 
in  evidence  between  the  same  parties, 
or  any  claiming  under  them,  for  their 
judgments  must  be  of  authority  in  those 
cases  where  the  law  gives  them  a  juris- 
diction; for  it  were  very  absurd  lliat 
the  law  should  give  them  a  jurisdiction, 
and  yet  not  suffer  what  is  done  by  force 
of  that  jurisdiction  to  be  full  proof.  In 
the  case  of  Manchester  Mills,  Dougl. 
222,  note  13,  it  was  laid  down  by  Lord 
r*44ri  ^I^nsfield,  that  ' a  decree  *esta- 
L  ^  Wishing  a  custom  to  send  corn  to 
be  ground  at  a  particular  mill  ought  not 
to  be  controverted,  nor  the  existence  of 
the  custom  litigated  any  further  before  a 
jury;  and  that  such  decree  bound  all 
persons  of  the  same  description  with  the 
original  defendants.' "  See  also  Trotter 
V.  Blake,  2  Mod.  231.  [A  decree  by 
consent  in  an  amicable  suit  seems  to 
have  an  additional  claim  to  be  consider- 
ed final,  see  Allason  v.  Stark,  9  Ad.  &, 
Eil.  255;  Earl  of  Hopetoun  v.  Ramsay, 
1  Bell's  Appeal  C.  69.] 

Judgments  of  the  Courts  Ecclesiasti- 
cal are  of  two  sorts — in  rem  and  inter 
j)artes,  A  grant  oi probate  or  of  admi- 
nistration is  in  the  nature  of  a  decree 
in  rem,  and  actually  invests  the  execu- 
tor or  administrator  with  the  character 
which  it  declares  to  belong  to  him. 
Accordingly,  such  grant  of  probate  or 
administration  is  conclusive  against  all 
the  world.  Noel  v.  Wells,  1  Lev.  235, 
6.     It  may,  indeed,  be  shewn  that  the 


grant  was  revoked,  for  that  is  the  further 
act  of  the  same  court,  or  that  it  was 
forged,  for  that  shows  it  not  to  be  the 
act  of  the  court  at  all,  or  that  it  was 
granted  by  a  court  having  no  jurisdic- 
tion, for  then  it  is  a  nonentity.  But  it 
cannot  be  shewn  that  the  testator  was 
mad,  or  that  llie  will  was  forged,  for 
those  facts  might  have  been  alleged  in 
the  Ecclesiastical  Court  in  opposition  to 
the  grant  of  probate  or  administration. 
Noel  V.  Wells,  ubi  supra.  On  this 
ground  it  was  that  the  Queen's  Bench, 
in  Allen  v.  Dundas,  3  T.  R.  12.5,  held, 
that  payment  of  money  to  an  executor 
who  had  obtained  probate  of  a  forged 
will,  which  was  afterwards  repealed,  is 
a  discharge  to  the  party  paying  it ;  since, 
the  probate  being  conclusive  evidence 
of  the  executorship  as  long  as  it  remain- 
ed unrepealed,  the  debtor  would,  when 
he  was  called  upon  to  pay,  have  had  no 
defence  against  an  action  brought  by 
the  executor  under  the  forged  will. 
Mr.  J.  BuUer  in  that  case  said,  "  The 
first  question  to  be  considered  is,  lohdt 
is  the  effect  of  a  probate?  It  has  been 
contended  by  the  counsel,  first,  that  it  is 
not  a  judicial  act;  and,  secondly,  that  it 
is  not  conclusive.  But  I  am  most  clearly 
of  opinion  that  it  is  a  judicial  act;  for 
the  Ecclesiastical  Court  may  hear  and 
examine  the  witnesses  on  the  different 
sides  whether  a  will  be  or  be  not  pro- 
perly made.  That  is  the  only  court 
which  can  pronounce  whether  or  not  the 
will  is  good,  and  the  courts  ot  common 
law  have  no  jurisdiction  over  the  sub- 
ject. Secondly,  the  probate  is  conclu- 
sive till  it  is  repealed  ;  and  no  court  of 
common  law  can  admit  evidence  to  im- 
peach it.  Then  this  case  was  compared 
to  a  probate  of  a  supposed  will  of  a  living 
person :  but,  in  such  a  case,  the  Eccle- 
siastical Courts  have  no  jurisdiction,  and 
their  probate  can  have  no  effect;  their 
jurisdiction  is  only  to  grant  probate  of 
the  willsof  DEAD  persons.  The  distinc- 
tion in  this  respect  is  this, — if  they  have 
jurisdiction,  their  sentence,  as  long  as 
it  stands  unrepealed,  shall  avail  in  all 
other  places  ;  if  they  have  no  jurisdic- 
tion, their  whole  proceedings  are  a  nul- 
lity." [And  inasmuch  as  "  if  a  testator 
be  circumvented  by  fraud  the  testament 
loseth  its  force,"  and  that  may  be  set  up 
as  an  objection  to  the  grant  of  probate 
of  that  part  of  the  will  which  is  affected 
by  the  fraud,  it  has  in  a  highly  interes- 
ing  case,  Allen  v.  McPherson,  (in  the 
Rolls,  5  Beav.   469;  on  appeal  before 
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the  Lord  Chancellor  (Lyndhurst,)  1  Phil. 
133  ;  in  the  House  of  Lords,  1  House  of 
Lords  Cases  19L)  been  holden  by  the 
House  of  Lords,  ag'ainst  the  opinions  of 
Lord  Cottenham.C.  and  Lord  Langdale, 
M.  R.,  that  after  a  will  and  codicil  had, 
in  a  contested  suit,  been  admitted  to 
proof  in  the  Ecclesiasical  Court,  the 
Court  of  Chancery  had  no  jurisdiction 
either  to  set  aside  one  of  the  codicils  for 
fraud  alleged  to  have  been  practised 
upon  the  testator,  or  to  declare  the  per- 
sons who  were  alleged  to  have  been 
guilty  of  the  fraud  and  to  have  thereby 
reaped  a  benefit  for  themselves  by  in- 
ducing the  testator  to  alter  his  will  in 
their  favour,  trustees  for  the  persons 
whom  they  had  induced  the  testator  to 
cut  off.  The  opinion  of  the  majority  of 
the  Lords  in  that  case  seems  to  have 
been,  that  independently  of  the  prior 
determination  in  the  Ecclesiastical 
Court,  the  Court  of  Chancery  had  no 
jurisdiction  in  the  matter.] 

On  the  same  principle,  a  sentence  in 
a  matrimonial  suit  is  conclusive,  for  it 
is  an  adjudication  upon  the  status  of  the 
parties,  see  Da  Costa  v.  Villa  Real,  Str. 
961;  Bunting's  case,  4  Co.  29;  Kenn's 
case,  7  Co.  42;  [IMeddowcroft  v.  Hu- 
guenin,  4  Moore,  (Privy  Council)  386; 
Perry  v.  Meddowcroft,  10  Beav.  122;] 
and  see  the  instances  of  sentences  of 
deprivation  collected  by  Lord  Holt  in 
his  judgment  in  Phillips  v.  Bury,  2  T. 
R.  346.  But  it  is  otherwise  when  the 
suit  is  for  a  jactitation  of  marriage;  for 
there  the  spiritual  court  does  not  intend 
to  affect  the  status  of  the  parties  by  its 
decree,  but  merely  to  prevent  one  party 
from  falsely  asserting  that  a  marriage 
happened  under  certain  specified  cir- 
cumstances. See  the  Duchess  of  King.s- 
ton's  case,  and  quaere  as  to  Jones  v.  Bow, 
Carth.  225. 

It  need  hardly  be  added,  that  such 
sentences  do  not,  any  more  than  the  re- 
cords of  the  superior  courts,  conclude  as 
to  matters  which  may  or  may  not  have 
been  controverted.  See  Blackham's 
case,  1  Salk.  290;  R.  v.  Inhab.  Wye,  7 
Ad.  &  Ell.  772.  [Also  that  such  a  sen- 
tence is  open  to  be  impeached  on  the 
ground  of  collusion  between  the  parties, 
and  fraud  practised  thereby  upon  the 
court,  Meddowcroft  v.  Huguenin,  Perry 
V.  Meddowcroft,  supra.] 

It  is  laid  down  in  the  Duchess  of 
Kingston's  case,  that  the  decree  of  the 
spiritual  court  is  not  conclusive  in  a  cri- 
minal proceeding;  and  this  is  stated  to 


be  upon  grounds  of  public  policy.  It 
seems  difficult,  however,  to  support  this 
view  on  principle.  A  sentence  in  the 
spiritual  court  inter  paries  could  not 
indeed  be  conclusive  in  a  criminal  pro- 
ceeding, because  the  parties  litigant 
would  not  have  been  the  same  in  both 
courts.  But  it  is  difficult  to  see  how  a 
decree  in  rem,  which  operates  upon  the 
status  of  the  individual  and  renders  the 
fact  what  the  court  adjudicates  it  to  be — 
it  is  difficult,  I  say,  to  see  how  such  a 
sentence  can  be  otherwise  than  conclu- 
sive. In  the  Duchess  of  Kingston's  case 
it  was  *unnecessary  to  decide  r^-44^71 
this  point,  the  sentence  being  in  ■-  -' 
personam.  In  R.  v.  Buttery,  R.  &  R. 
C.  C.  312,  a  probate  was  held  not  to  be 
conclusive  evidence  that  the  party  who 
obtained  it  had  not  forged  the  will,  which 
may  at  first  sight  seem  inconsistent  with 
the  doctrine  in  Noel  v.  Wells,  1  Lev. 
236,  above  cited  ;  viz.,  that  the  party  in 
a  civil  action  cannot  avoid  the  probate 
by  shewing  the  will  to  be  forged.  But, 
on  consideration,  the  cases  will  appear 
to  be  consistent;  for,  in  the  civil  suit, 
the  evidence  is  offered  for  the  purpose 
of  shewing  that  the  party  who  obtained 
*proha.\.e  did  not  thereby  beco7ne  r^.tAj  -1 
executor,  which  character  the  ■-  ^' 
spiritual  court  has  adjudged  him  to  pos- 
sess ;  but,  in  the  criminal  case,  the  party 
offering  the  evidence  admits  the  probate 
to  be  valid  till  repealed,  admits  the  de- 
fendant to  have  thereby  become  execu- 
tor, but  merely  seeks  to  shew  what 
means  he  used  in  order  to  become  so, 
which  is  more  than  if  he  sought  to  prove 
that  in  the  affidavit  in  which  the  pris- 
oner verified  the  scripts  he  had  commit- 
ted perjury.  On  the  other  hand,  in  R. 
V.  Grundon,  Cowp.  315,  a  sentence  of 
expulsion  from  a  college  was  held  con- 
clusive in  answer  to  an  indictment  for 
an  assault,  on  the  express  ground  that 
it  resembled  a  sentence  of  the  spiritual 
court. 

In  R.  V.  Vincent,  1  Str.  481,  indeed, 
the  doctrine  of  the  conclusiveness  of 
the  sentence  was  carried  to  a  greater 
extent,  and  it  seems  to  be  impossible  to 
support  that  case  consistently  with  R.  v. 
Buttery,  and  R.  v.  Macnamara,  R.  &  R. 
C.  C.  342;  the  latter  decisions  are  those 
which  must  be  now  regarded  as  law, 
being  not  only  later  in  date,  but  the  de- 
cisions of  nine  judges;  whereas  R.  v. 
Vincent  was  decided  by  C.  J.  King 
alone. 

The  proposition  that  a  julgment  in 
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rem  is  conclusive  in  a  criminal  proceed- 
ing' may,  at  first  sioju,  appear  to  involve 
hardship,  but  will  not,  I  tliink,  appear  to 
do  so  when  we  shall  have  fully  consi- 
cicred  the  manner  in  which  its  effect  is 
limited  by  holding  it  conclusive  only  on 
the  point  decided. 

[As  to  the  effect  of  the  decree  of  a 
spiritual  court  in  estopping  the  parties 
to  the  suit,  with  respect  to  a  question 
incidentally  determined  therein,  from 
opening  up  the  same  question  in  another 
court  in  a  suit  having  a  different  object, 
much  discussion  arose  in  the  case  of 
Barrs  v.  Jackson,  1  You.  &.  Coll.  C.  C. 
565,  on  appeal  1  Phil.  582.  In  that 
case,  the  Lord  Chancellor  (Lyndhurst,) 
reversing  a  decretal  order  of  the  Vice- 
Chancellor  Knight  Bruce,  held  the  sen- 
tence of  an  Ecclesiastical  Court  in  a 
suit  for  adminislration,  turning  upon 
the  question  which  of  the  parties  was 
ne.xt  of  kin  to  the  intestate,  to  be  con- 
clusive upon  that  question  in  a  subse- 
quent suit  in  the  Court  of  Chancery  be- 
tween the  same  parties  for  distribution. 
The  judgment  of  the  Lord  Chancellor 
was  based  upon  the  ground,  that  in  the 
case  of  Bouchier  v.  Taylor,  4  Bro.  P.  C. 
708,  Hargrave's  Law  Tracts,  473,  the 
House  of  Lords  had  decided  "that  the 
Court  of  Chancery  in  exercising  its  con- 
current jurisdiction  as  to  distribution 
was  concluded  by  sentences  of  the  spi- 
ritual courts  in  granting  administration, 
and  not  at  liberty  to  re-cxaniine  the 
points  decided  in  the  exercise  of  that 
peculiar  jurisdiction."  The  principles 
laid  down  in  the  judgment  of  the  Vice- 
Chancellor  Knight  Bruce,  are,  however, 
wholly  wntouched  by  *the  re- 
versal, and  that  judgment  pre- 
sents a  very  full  and  clear  statement  of 
the  law  of  estoppel  by  adjudication  in  a 
former  suit,  considered  with  reference 
to  the  conditions  of  its  operation.  In 
the  course  of  the  judgment,  several 
passages  from  the  civil  law  and  its  com- 
mentators, which  throw  light  upon  the 
subject,  were  cited  and  observed  upon  as 
follows: 

"  With  the  rule  of  the  civil  law 
rightly  understood,  which,  in  the  lan- 
guage of  Ulpian,  says — '  Res  judicata 
pro  veritate  accipilur,'  the  law  of  Eng- 
land generally  agrees.  The  sound  rea- 
son of  the  rule  can  scarcely  be  better 
expressed  than  it  is  by  Paulus  in  the 
Digest,  thus — 'Singulis  controversiis 
singulas  actiones,  nnamque  judicati 
finem  sufficere  probabili  ratione  placuit; 
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ne  alitor  modus  lilium  muitiplicatus 
summam  atque  inexplicabilem  facial 
difficultatem,  maxime  si  diversa  pronun- 
ciarentur.'"     Dig.  lib.  44,  tit.  2,  s.  6. 

Other  passages  in  the  same  division  of 
the  Digest  are  to  this  effect;  thus  Ul- 
pian says: — "  Etgeneraliter(ut  Julianus 
definit)  exceptio  rei  judicatae  obstat 
quoties  inter  easdem  personas  eadem 
quaistio  revocatur,  vel  alio  genere  judi- 
cii."  s.  7. 

Paulus  says,  "Cum  quaeritur,  liaec 
exceptio  noceat  necne]  inspiciendum 
est  an  idem  corpus  sit.  (s.  12.)  *  *  *  Et 
an  eadem  causa  petendi  et  eadem  condi- 
tio per.-onarum:  quce  nisi  omnia  concur- 
runt,  alia  res  est."  s.  14.  And  again, 
"  Si  quis  interdicto  egerit  de  possessione 
postea  in  rem  agens  non  repellitur  per 
exceptionem ;  quoniam  in  interdicto 
possessio,  in  actione  proprietas  vertitur." 
Ibid. 

A  nd  Neratius,  "  Cum  de  hoc,  an  eadem 
res  est,  quaeritur,  hsec  spectanda  sunt; 
personae;  id  ipsum  de  quo  agitur;  causa 
proxima  actionis:  nee  jam  interest,  quA 
ratione  quis  earn  causam  actionis  com- 
petere  sibi  existimasset;  perinde  ac  si 
quis,  postea  quam  contra  eum  judicatum 
esset,  nova  instrumenta  causae  suae  rep- 
perisset."  s.  27. 

Voet,  in  his  commentary  on  this  title, 
says,  "  Non  aliter  tamen  hnic  exception! 
locus  est,  quam  si  lis  terminata  denuo 
moveatur  inter  easdem  personas,  de 
eSdem  re,  et  ex  eddem  petendi  causa; 
sic  ut,  uno  ex  his  tribus  deficiente,  ces- 
set.  Eadem  res  intelligiiur  quoties 
apud  judicem  posteriorem  id  quaeritur 
quod  apud  priorem  queesitum  est.  Eadem 
petendi  causa  est  etiam,  licet  non  eadem 
agatur  actione,  sed  alio  judicii  genere 
eadem  qusestio  ventiletur;  cum  eandem 
causam  non  tarn  actio  facial,  quam  po- 
tius  origo  petitionis.  Qua  ratione,  cum 
propter  rei  emptae  vitium  tale,  propter 
quod  earn  emptor  empturus  non  fiiisset, 
et  '  redhibitoria  et  quanti  minoris' actio 
competere  possit,  sic  ut  actio  'quanti 
minoris'  etiam  redhibitionem  tunc  conti- 
neat,  Juliano  placuit,  eum  qui  alterutrd 
earum  egerit,  si  altera  postea,  agat,  rei 
judicatae  exceptione  submovendum  esse." 
*Vinnius  in  a  note  to  the  13lh  r:i,A/t-r  i 
title  of  the  4th  Book  of  the  In-  •-  '**'^-l 
stitutes,  upon  the  words  "per  exceptio- 
nem rei  judicatae,"  says,  "  Quae  ita 
agenti  obstat  si  eadem  quaestio  inter  eos- 
dein  revocetur,  id  est,  si  omnia  sint 
eadem,  idem  corpus,  eadem  quantitas, 
idem  jus,  eadem  causa  petendi,  eadem 
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conditio  personarum ;"  and  other  com- 
mentiitors  express  themselves  to  a  simi- 
lar effect.  And  see  Quinct.  Inst. 
Orat.  lib.  5,  c.  2. 

The  Vice-Chancellor  proceeded,  after 
a  discussion  of  the  leading  Eng-lish  au- 
thorities, to  state  his  apprehension  of 
the  law  as  derived  from  them  and  other 
authentic  sources  to  be,  that  "generally 
the  judgment,  neither  of  a  concurrent 
nor  of  an  e.xclusive  jurisdiction,  is 
(whether  receivable  or  not  receivable) 
conclusive  evidence  of  any  matter  which 
came  collaterally  in  question  before  it, 
though  within  the  jurisdiction,  or  of  any 
matter  incidentally  cognisable,  or  of  ainy 
matter  to  be  ih^ferred  by  argument  from 
the  judgment;  and  that  a  judgment  is 
final  only  for  its  proper  purpose  and  oh- 
ject."  And  in  a  subsequent  part  of  his 
judgment  (after  putting  numerous  cases 
to  illustrate  the  injustice  and  absurdity 
that  would  flow  from  holding  decisions 
upon  facts  in  proceedings  inter  partes 
to  be  conclusive  upon  the  parties  for  all 
purposes,)  his  Honour  proceeded  to  say  : 
"  Lord  Ellenborough  certainly,  and  the 
Court  of  King*s  Beneh  in  Outjram  v. 
JNIorewood,  decided  most  accurately  with 
reference  to  the  pleadings  in  that  action 
at  common  law,  that  an  allegation  on 
record  upon  which  issue  has  been  once 
taken  and  found,  is  between  the  parties 
taking  it,  conclusive  according  to  the 
finding  thereof,  so  as  to  estop  lhe;n  re- 
spectively from  litigating  that  fact  once 
so  tried  and  found.  The  action,  how- 
ever, in  Outram  v.  Morewood,  raised  as 
to  the  same  property,  and  for  the  same 
purpose,  the  same  issue  as  was  raised 
and  tried  in  the  action,  the  judgment 
wherein  was  pleaded ;  and  there  are 
material  points  of  distinction  between 
the  system  of  pleading  of  the  English 
courts  of  common  law  and  those  of  other 
courts  of  justice.  But  it  is,  I  think,  to 
be  collected,  that  the  rule  against  re- 
agitating  matter  adjudicated,  is  subject 
generally  to  this  restricti(m — that  how- 
ever essential  the  establishment  of  par- 
ticular facts  may  be  to  the  soundness  of 
a  judicial  decision,  however  it  may  pro- 
ceed on  them  as  established,  and  how- 
ever binding  and  conclusive  the  decision 
may,  as  to  its  immediate  and  direct  ob- 
ject, be,  those  facts  are  not  all  necessa- 
rily established  conclusively  between 
the  parties,  and ,  that  either  may  again 
litigate  them  for  any  other  purpose  as 
to  which  they  may  come  in  question; 
provided  the  immediate  subject  of  the 


decision  be  not  attempted  to  be  with- 
drawn from  its  operation,  so  as  to  defeat 
its  direct  object.  This  *limita-  \*Ai'r  n 
tion  to  the  rule  appears  to  me,    '■  -■ 

generally  speaking,  to  be  consistent 
with  reason  and  convenience,  and  not 
opposed  to  authority.  I  am  not  now  re- 
ferring to  the  law  applicable  to  certain 
priae  and  admiralty  questions,  which 
are  governed  by  prmciples  in  some  re- 
spects peculiar.  On  the  whole  I  am 
not  at  present  prepared  to  say  that,  ac- 
cording to  the  proper  sense  of  the  ex- 
pression, the  judgment  of  the  Ecclesi- 
astical Court  between  these  parties  was 
directly  upon  the  point  of  the  alleged 
illegitimacy  of  R.  J.  S.,  and  had  the  es- 
tablishment of  that  supposed  fact  for  its 
proper  purpose  and  object,  so  as  to  ren- 
der his  illegitimacy  rem  judis>aia7n  be- 
tween the  parties  on  a  question  of  dis- 
tribution." It  will  be  at  once  pereeived 
that  the  judgment  from  which  these  ex- 
tracts have  been  taken,  is  not  eontined 
in  its  eiTect  to  decisions  in  the  Ecclesi- 
astical Courts,  but  that  it  deals  with 
principles  of  general  application.  The 
practical  results  to  which  it  points  have 
the  sanction  of  additional  authority  in 
the  cases  of  foreign  judgments,  Behrens 
v.  Sieveking,  2  Myl.  &  Cr.  682;  and  of 
deeds,  Carpenter  v.  Baker,  8  Mee.  & 
W.  209;  and  will  doubtless  be  found  to 
take  place,  more  or  less,  in  every  part 
of  the  law  of  estoppel.] 

With  regard  to  Courts  of  Admiralty, 
the  rule  with  regard  to  their  sentences 
is  the  same  as  that  regarding  the  sen- 
tences of  spiritual  courts  where  their 
proceeding  is  in  rem ; — for  instance, 
when  a  vessel  is  condemned  as  prize,  it 
seems  never  to  have  been  disputed  that 
the  sentence  is  conclusive  upon  all  the 
world.  See  the  notes  to  Le  Caux  v. 
Eden,  Dougl.  614,  in  which  is  set  out 
the  elaborate  judgment  in  Lindov.  Rod- 
ney, containing  a  learned  inquiry  into 
the  nature  of  the  Prize  Court  of  Admi- 
ralty, and  the  distinction  between  it  and 
the  Instance  Court.  The  quest'on  as  to 
the  conclusiveness  of  the  sentence  of  a 
prize  court  has  usually  arisen  in  cases 
turning  upon  the  effect  of  foreign  sen- 
tences, several  of  which  will  be  pre- 
sently enumerated. 

The  sentence  of  a  college  visitor  de- 
priving or  expelling  is  conclusive;  and 
it  is  apprehended  is  so  against  all  the 
world,  since  the  visitor's  proceeding  is  in 
rem,  and  he  pronounces  operatively  u])on 
the  status  of  the    party  deprived ;    see 
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smith's   leading  cases. 


Phillips  V.  Bury,  Skiiin.  417,  Lord  Raym. 
5,  which  was  decided  by  three  jiidi^es, 
contrary  to  the  opinion  of  Lord  Holt, 
which  opinion  was,  however,  afterwards 
upheld  on  error.  His  lordship's  argu- 
ment is  fully  given  in  2  T.  R.  346,  in 
which  he  assimilates  the  case  to  that  of 
a  sentence  of  deprivation  by  the  Eccle- 
siastical Court,  and  cites  numerous  au- 
thorities to  show  that  that  has  always 
been  conclusive.  In  Phillips  v.  Bury, 
the  sentence  of  deprivation  passed  upon 
the  old  rector  was  held  conclusive  in  an 
ejectment  by  the  new  rector.  In  R.  v. 
r*dd7  1  Grundon,*Cowp.  315,  the  same 
L  -'     point  was  decided  upon  an  in- 

dictment for  assaulting  a  fellow-com- 
moner of  Queen's  (who  had  been  ex- 
pelled,) and  turning  him  out  of  the  col- 
lege garden. 

On  the  same  principle  the  sentence 
of  a  court  martial  seems  to  be  conclu- 
sive. See  R.  V.  Suddis,  1  East,  30(7 ;  for 
this  court,  to  use  the  words  of  Lord 
Loughborough,  in  Grant  v.  Gould,  2  H. 
Bl.  100,  "being  established  in  this 
country  by  positive  law,  the  proceedings 
of  it  must  depend  upon  the  same  rules 
with  all  other  courts  which  are  insti- 
tuted and  have  particular  powers  given 
to  them."  See  In  re  John  Walter  Poe, 
.5  B.  &.  Ad.  661;  Hannaford  v.  Hunn,  2 
C.  &  P.  148,  where  the  party  relying  on 
it  having  neglected  to  place  it  on  the 
record,  it  Vv^as  held  on  that  account  not 
to  be  an  estoppel. 

Sentence  of  deprivation  by  a  visitor 
appears  to  differ  from  the  other  cases 
above  touched  upon  in  this  respect,  viz., 
that  it  is  the  sentence  of  a  tribunal 
which  has  in  many  instances  been  cre- 
ated by  a  private  individual.  This  does 
not,  however,  seem  to  alter  the  prin- 
ciple; for,  though  no  private  individual 
can  create  a  court  whose  sentence  shall 
have  operation  on  the  persons  or  proper- 
ties of  others,  yet  there  is  no  reason  why 
he  should  not  create  one  having  opera- 

r*4d-m  '''°"  °"  '"^  °^" '  *'^"'^^^»  indeed, 
L  'J  he  introduce  some  term  inconsist- 
ent with  public  policy. 

Thus,  on  the  same  ground  on  which 
a  visitor's  sentence  is  supported,  stands 
the  case  of  the  trustees  of  a  school  dis- 
missing the  schoolmaster  for  misconduct. 
Doe  v.  Haddon,  3  Dougl.  310;  [see  R. 
v.  Darlington  School  Governors,  6  Q. 
B.  682];  and  the  ordinary  case  of  an  ar- 
bitrator, whoseybrKm  is  a  domestic  one, 
constituted  by  the  parties  themselves 
who  are  bound  by  its  award. 


It  has  never,  that  I  am  aware  of,  been 
decided,  unless  indeed  Hannaford  v. 
Hunn  be  a  decision  to  that  effect,  that, 
where  a  decree  in  Chancery,  a  sentence 
of  the  Ecclesiastical  Court,  or  any  other 
matter  quasi  of  record  is  conclusive, 
any  necessity  exists  of  pleading  it  in 
order  that  it  may  be  held  so.  This  fur- 
nishes another  argument  against  the 
reasoning  on  which  Goddard's  case  and 
Vooght  V.  Winch  are  thought  by  some 
to  have  proceeded;  for  surely  the  obli- 
gation of  the  jury  to  find  a  true  verdict 
is  equally  great,  whether  the  matter 
offered  as  conclusive  be  a  decree  or  a 
judgment.  The  rules  which  now  regu- 
late pleadings  will  probably  compel  par- 
ties to  place  them  on  the  record  oftener 
than  heretofore.  [See  The  General 
Steam  Navigation  v.  Guillou,  11  Mee. 
&  W.  877.] 

The  above  observations  have  been 
confined  to  the  judgments  of  our  own 
tribunals;  but,  before  quitting  this  part 
of  the  subject,  it  seems  right  to  say  a 
few  words  upon  the  effect  oi" foreign 
ones. 

With  regard  to  foreign  judgments, 
(and  colonial  judgments  are  included 
within  these  terms,)  it  is  even  now  not 
quite  settled  to  what  precise  extent  they 
bind  in  this  country.  "Great  doubts," 
to  use  the  expressions  of  the  L.  C.  J. 
Tindal,  "  have  formerly  existed,  and 
some  degree  of  doubt  still  exists,  whe- 
ther a  judgment  so  recovered  is  conclu- 
sive between  the  parties,  or  whether  the 
matter  may  be  opened  and  agitated  in 
this  country;"  5  Bing.  N.  C.  221.  They 
certainly  do  not  occasion  a  merger  of 
the  original  ground  of  action.  Smith  v. 
Nicolls,  5Bing.  N.  C.  208;  Hall  v.  Od- 
ber,  11  East,  124.  And  when  it  becomes 
necessary  to  enforce  them  in  this  coun- 
try, the  plaintiff'  has  his  option  either  to 
resort  to  the  original  ground  of  action, 
or  bring  an  assumpsit  on  the  judgment 
recovered ;  per  Tindal,  L.  C.  J.,  Ibid. 
It  may  possibly  be,  that,  if  the  plaintiff 
should  adopt  the  former  part  of  this 
alternative  and  sue  on  the  original 
ground  of  action,  it  would  be  open  to 
the  defendant  to  controvert  that  ground 
of  action  notwithstanding  the  production 
of  the  foreign  judgment,  on  the  same 
principle  on  which  it  is  held  that  where 
there  is  an  opportunity  of  placing  the 
judgment  of  one  of  our  own  superior 
courts  on  the  record,  and  it  is  not  placed 
there,  it  will  not  be  conclusive.  Vooght 
v.  Winch,  2  B.  &,  Ad.  162;  Doe  v.  Hud- 
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dart,  2  C,  M.  &  Rose.  316.  That  it  will, 
however,  operate  in  such  a  case  as  at 
least  prima  facie  evidence  of  the  plain- 
tiff's right  seems  clear  both  upon  prin- 
ciple and  authority.  See  per  Eyre,  C. 
J.,  Phillips  V.  Hunter,  2  H.  Bl.  410;  and 
see  Sinclair  v.  Fraser,  Dougl.  5,  n.,  and 
Hall  V.  Odber,  11  East,  124. 

But  next,  which  is  by  far  the  most 
couinion  case,  let  us  suppose  the  action 
to  be  brought  upon  the  foreign  judg- 
ment,— the  question  arises,  would  it  be 
competent  to  the  defendant,  admitting 
its  existence,  to  controvert  it  to  any, 
and,  if  to  any,  to  what  extent"?  This 
question  formerly  arose  upon  a  plea  of 
non  assumpsit,  upon  the  trial  of  which, 
the  judgment  being  offered  in  evidence 
was  asserted  by  one  side  and  denied  by 
the  other  to  be  conclusive.  There  may 
be  now  some  doubt  whether,  in  such  an 
action,  circumstances  impeaching  it 
ought  to  be  pleaded  specially,  or  given 
in  evidence  under  the  plea  of  non  as- 
sumpsit, as  tending  to  rebut  the  impli- 
cation of  a  promise  arising  from  the  ex- 
istence of  the  judgment  stated  in  the 
declaration.  However  this  may  be, 
there  are  some  points  clear  upon  the 
question  of  conclusiveness.  First,  it  is 
clear  that,  if  the  judgment  appear  on  the 
face  of  the  proceedings  to  be  founded 
on  a  mistaken  notion  of  the  English  law, 
Nuvelli  v.  Rossi,  2  B.  &  Ad.  757,  or  of 
the  law  of  nations,  Pollard  v.  Bell;  8  T. 
R.  444;  Bird  v.  Appleton,  Ibid.  562; 
Baring  v.  Clagett,  3  B.  &  P.  215;  Bol- 
ton V.  Gladstone,  2  Taunt.  85;  or  to 
offend  common  reason  and  justice,  Bu- 
chanan V.  Rucker,  3  Camp.  63,  9  East, 
192,  S.  C,  and  see  Cavan  v.  Stewart,  1 
Stark.  524,  Frankland  v.  M'Gusty,  1 
Knapp,  274,  Bruce  v.  Wait,  1  M.  &  Gr. 
1,  where  the  judgment  was  that  of  an 
inferior  English  court.  S.  P.  Ward  v. 
Ellayn,  Cro.  Jac.  261 ;  or  even  to  be 
grossly  defective,  Obicini  v.  Bligh,  8 
Bing.  251 ;  it  would  not  be  conclusive 
either  in  a  declaration  or  a  plea.     It  is, 

r*j.iQl  ^'^'^'  *""^  ''^^  much  to  say,  that 
'-  J  our  courts  would  allow  it  to  be 
impeached  by  extrinsic  evidence,  offered 
for  the  purpose  of  shewing  that  the 
court  which  pronounced  it  had  no  juris- 
diction, see  Havelock  v.  Rockwood,  8  T. 
R.  26S;  Bowleg  v.  Orr,  1  You.  &  Coll. 
464: — or  that  it  was  obtained  by  fraud, 
for  that,  to  use  the  language  of  the  L. 
C.  J.,  is  an  extrinsic  collateral  act, 
which  vitiates  the  most  solemn  proceed- 
ings  even  of  our  own   courts:    or   by 


means  contrary  to  the  established  prin- 
ciples of  justice,  as,  for  instance,  with- 
out summoning  or  obtaining  the  appear- 
ance of  the  party  defendant ;  for  such 
an  objection,  if  apparent  on  the  proceed- 
ings, would  be  fatal ;  and  it  would  pro- 
bably be  thought  too  great  a  confidence 
to  repose  in  the  officers  of  a  foreign 
court,  if  we  were  to  assume  the  impossi- 
bility of  their  stating  the  observance  of 
such  forms  in  cases  where  they  were 
not  actually  observed.  Indeed,  in  this 
country,  a  party  may,  as  we  know,  ob- 
tain a  judgment  against  another  behind 
his  back,  if  he  will  abuse  the  forms  of 
the  superior  court  and  deceive  its  offi- 
cers. To  be  sure,  if  he  were  to  attempt 
to  enforce  such  a  judgment,  the  defend- 
ant would  have  a  speedy  remedy  by 
applying  to  have  it  set  aside  and  the 
offender  punished  by  attachment.  Where 
it  is  the  judgment  of  a  foreign  court, 
however,  he  ?n«y  have  no  such  means  of 
redress,  and  is  almost  certain  to  have  no 
opportunity  given  him  to  adopt  them. 
See  Guinness  v.  Carroll,  1  B.  &-  Ad. 
463  (where  the  question  was  discussed 
whether  it  could  be  shown  in  answer  to 
an  Irish  judgment,  that  it  was  entered 
up  by  the  wrong  person),  Ferguson  v. 
Mahon,  11  Ad.  &  Ell.  179,  3  Perr.  & 
Dav.  143;  Don  v.  Lippman,  5  CI.  & 
Finn.  1  ;  Price  v.  Dewhurst,  8  Sim. 
279,  302.  In  Ferguson  v.  Mahon,  in 
debt  upon  an  Irish  judgment,  a  plea 
that  the  defendant  was  not  at  any  time 
arrested  or  served  with  any  process  issu- 
ing out  of  the  said  Court  of  Common 
Pleas  in  Ireland,  at  the  suit  of  the  plain- 
tiff for  the  cause  of  action  for  which  the 
judgment  was  obtained,  nor  had  at  any 
time  notice  of  any  such  process,  nor  did 
at  any  time  appear  in  the  said  court  to 
answer  the  plaintiff  in  the  said  action, 
on  which  the  judgment  was  obtained, 
was  held  good  on  demurrer.  [But  in 
Reynolds  v.  Fenton,  3  C.  B.  187,  to  a 
declaration,  founded  on  a  judgment  of 
the  Tribunal  of  Commerce  at  Brussels, 
a  similar  plea  was  holden  bad  on  general 
demurrer  for  not  shewing  that  the  de- 
fendant never  had  notice  of  the  proceed- 
ings in  such  a  way  that  he  might  defend 
the  action  :  the  distinction  between  that 
case  and  Ferguson  v.  Mahon  was  said 
to  be,  that  the  Court  in  Ferguson  v. 
Mahon  could  take  judicial  notice  that 
the  law  of  Ireland  is  the  same  as  the 
law  of  this  country  with  regard  to  the 
commencement  of  a  suit  by  process,  but 
that  the  Court  in  Reynolds  v.  Fenton 
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coultl  not  judicially  know  that  a  suit 
could  not  be  commenced  in  Belgium 
without  process.  Whether  that  distinc- 
tion be  a  sound  one  may  be  doubted, 
when  it  is  remembered,  that  it  required 
a  eection  of  the  Act  of  Union  to  make 
the  Irish  statute-book  evidence  in  this 
country,  (which  were  needless  if  tiie 
courts  in  England  could  take  judicial 
notice  of  the  law  of  Ireland,)  and  further, 
that  even  in  this  part  of  the  kingdom 
there  may  be  a  valid  judgment  without 
process  or  appearance,  as  in  the  case  of 
a  warrant  of  attorney  to  confess  judg- 
ment.] In  Cowan  v.  Braidwood,  1  Man. 
&  Gr.  882,  2  Scott,  N.  R.  138,  S.  C,  a 
plea  to  a  declaration  in  assumpsit,  on  a 
Scotch  judgment  that  the  defendant  was 
not,  at  the  commencement  of  or  during 
the  action,  in  Scotland,  or  within  the 
jurisdiction  of  the  Court,  nor  was  noti- 
fied, nor  knewof  any  of  the  proceedings, 
was  held  insufficient.  But  the  decision 
in  that  case  seems  to  have  turned  to 
some  extent  upon  a  statute  relating  to 
proceedings  in  Scotland,  6  G.  4,  c.  120, 
s.  53.]  It  appears  from  Molony  v.  Gib- 
bons, 2  Camp.  502,  that  the  statement, 
upon  the  face  of  the  proceedings,  that 
the  proper  formalities  have  been  ob- 
served, is  prima  facie  evidence  at  least 
that  they  were  so — that  was  an  action 
on  a  Jamaica  judgment.  After  the  de- 
claration was  the  following  entry : — 
"  And  the  said  J.  Gibbons,  by  J.  Ferrier, 
his  attorney,  comes  and  defends,  &.C., 
and  says  nothing  in  bar  or  preclusion  of 
the  said  action,"  &c.  It  was  objected, 
that  the  plaintiff  ought  to  prove  that 
Ferrier  was  properly  constituted  the  de- 
fendant's attorney.  Lord  Ellenborough, 
however,  said,  "  I  will  look  to  these 
foreign  judgments  with  great  jealousy  ; 
but  I  must  give  them  credit  for  the  facts 
w'hich  they  specifically  allege,  and  I 
must  presume  in  the  present  case  that 
the  Court  saw  Ferrier  properly  consti- 
tuted attorney  for  the  defendant.  [The 
rule  as  to  presuming  the  regularity  of 
the  proceedings  in  a  foreign  court  was 
somewhat  more  liberally  laid  down  in 
Cowan  v.  Braidwood,  Reynolds  v.  Fen- 
ton,  supra,  and  in  Russell  v.  Smith,  9 
Mee.  &  VV.  810.] 

It  is  not  intended  to  enter  here  into 
any  review  of  the  cases  in  which  the 
question  has  been,  whether  the  defend- 
ant was  so  far  in  the  nature  of  a  resi- 
dent within  the  colony  or  jurisdiction 
of  the  foreign  court  as  would  satisfy 
the    principle   stated    in    Buchanan    v. 


Rucker,  and  Becquet  v.  M'Carthy,  2  B. 
&L  Ad.  951, — the  object  of  this  note 
being  to  inquire,  not  into  the  essentials 
of  a  valid  judgment,  but  into  the  ques- 
tion, how  far  forth  the  judgment  staling 
those  essentials,  be  they  what  they  may, 
is  evidence  of  their  existence. 

Assuming,  then,  that  a  foreign  judg- 
ment is  impeachable  for  a  defect  appa- 
rent on  the  face  of  it — assuming,  also, 
that  it  is  impeachable  by  extrinsic  evi- 
dence adduced  to  show  that  the  Court 
which  pronounced  it  had  no  jurisdiction, 
or  that  it  was  obtained  by  fraud,  or  by  a 
neglect  of  those  precautions  which  the 
universal  principles  of  justice  render  ne- 
cessary ; — the  question  which  arises  next 
is,  tvhether  it  can  be  impeached  vpon 
the  merits  ?  Now,  upon  one  side  it  is 
said,  that  the  tribunals  of  this  country 
are  not  bound  to  enforce  the  judgments 
of  a  foreign  court,  that  when  they  do  so, 
it  is  de  gratia,  and  from  a  wish  to  ex- 
tend the  limits  of  justice — ampliare  jus- 
litiam.  But  that  it  would  be  to  amplity 
injustice,  not  justice,  were  they  to  en- 
force a  sentence,  which  ought  never  to 
have  been  pronounced,  because  against 
the  party  with  whom  right  was.  On 
the  other  side,  it  is  answered  with  great 
force,  that  invariable  experience  shows, 
that  facts  can  never  be  inquired  into  so 
well  as  on  the  spot  where  they  arose, 
laws  never  administered  so  satisfactorily 
as  in  the  tribunals  of  the  country  go- 
verned by  them  ;  that,  if  our  courts  were 
to  allow  matters  judicially  decided  upon 
to  be  again  opened  at  any  distance  of 
time  or  place,  the  consequence  would 
be,  in  ninety-nine  cases  out  of  a  hun- 
dred, that  they  would  be  deceived  by  the 
concoction  of  testimony,  or  by  the  ab- 
straction of  it,  or  by  the  want  of  r^^^n-) 
it,  and  *that  injustice  and  mis-  •-  '  -' 
takes,  instead  of  being  amended,  would 
be  generated. 

Now  on  both  sides  of  this  question 
there  is  a  good  deal  of  authority.  On 
the  former  side,  is  the  opinion  of  Lord 
Mansfield  in  VValker  v.  Witter,  Dougl. 

1  ;  of  Eyre,  C.  B.  in  Phillips  v.  Hunter, 

2  H.  Bl.  410 ;  and  of  Mr.  Justice  Bullcr 
in  Galbraith  v.  Neville,  Dougl.  5,  note, 
where  his  lordship  cited  a  resolution  of 
the  House  of  Lords  in  Sinclair  v.  Eraser, 
20  Howell's  Sta.  Tr.  468,  to  the  effect, 
that  "the  judgment  of  the  supreme 
court  of  Jamaica  ought  to  be  received  as 
evidence  prima  facie  of  the  debt,  and 
that  it  lies  upon  the  defendant  to  im- 
peach the  justice  thereof,  or  to  show  the 
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same  to  have  been  irregularly  or  unduly 
obtained."  It  will,  however,  be  observed, 
that  in  none  of  the  above  cases  was  it 
necessary  to  decide  the  question  of  con- 
clusiveness. In  Sinclair  v,  Fraser,  the 
ground  of  appeal  to  the  Lords  was,  not 
that  the  Scotch  court  had  held  tlie  Ja- 
maica judgment  conclusive,  but  that  it 
had  refused  to  receive  it  even  as  prima 
facie  evidence  of  the  existence  of  the 
debt.  Arnott  v.  Redfern,  3  Bing.  353, 
sometimes  cited  as  an  authority  on  this 
side  of  the  question,  is,  in  reality,  none, 
for  there  the  only  decision  was,  as  in 
Sinclair  v.  Fraser,  on  the  authority  of 
which  it  proceeded,  that  the  Scotch 
judgment  was  at  all  events  prima  facie 
evidence.  On  the  contrary,  the  L.  C.  J. 
Best  expressly  says,  "  We  think  that  it 
is  not  necessary  to  consider  whether  the 
judgment  pronounced  by  the  Scotch 
court  can  be  impeached  here.  The  ob- 
servations of  the  Lord  Chancellor  in 
Houlditch  v.  Donegal,  8  Bligh,  301,  are 
adverse  to  the  conclusiveness  of  foreign 
judgments. 

On  the  other  side,  is  the  opinion  of 
Lord  liardwicke  in  Boucher  v.  Lawson, 
Cas.  temp.  Hardwicke,  89 ;  of  Lord  Ken- 
yon  in  Galbraith  v.  Neville,  Dougl.  5, 
note ;  and  Lord  Ellenborough  in  Tarle- 
ton  V.  Tarleton,  4  M.  &  S.  21.  In  that 
case,  the  plaintiff,  the  defendant,  and 
D.  B.  had  been  partners,  and  the  defen- 
dant and  D.  B.  had  covenanted  to  in- 
demnify the  plaintiff  against  the  debts  of 
the  late  firm.  In  an  action  on  that  co- 
venant, in  order  to  prove  the  damnifica- 
tion, a  copy  of  a  foreign  judgment  was 
put  in,  in  consequence  of  which  the 
plaintiff's  property  had  been  seized. 
Evidence  was  offered  to  impeach  the 
correctness  of  this  judgment,  which  be- 
ing disallowed,  the  defendant  moved  for 
a  new  trial. 

The  rule  was  refused.  Lord  Ellen- 
borough  said:  "I  thought  I  did  not  sit 
at  Nisi  Prius  to  try  a  writ  of  error  in 
this  case  upon  the  proceedings  of  the 
court  abroad.  The  defendant  had  notice 
of  the  proceedings,  and  should  have  ap- 
peared and  made  his  defence."  It  must, 
however,  be  observed,  that  Bayley,  J., 
took  a  distinction  which  would  suffice  to 
prevent  this  case  from  bearing  greatly 
on  the  question  now  under  discussion. 
His  lordship  said,  "As  between  the  par- 
ties to  the  suit,  the  justice  of  it  might 
again  he  litigated;  but,  as  against  a 
stranger,    it  could  not."     This  distinc- 


tion is  adopted  by  the  Lord  Chancellor 
in  Houlditch  v.  Donegal. 

In  Becquet  v.  M'Carthy,  2  B.  &  Ad, 
95,  evidence  was  received  at  Nisi  Prius 
to  contradict  the  facts  on  which  the  co- 
lonial judgment  proceeded.  It  was  ob- 
served, during  the  argument  in  the  fol- 
lowing term,  that  it  was  not  clear  that 
that  evidence  was  admissible.  And 
Parke,  J.,  observed,  that  "  the  Vice- 
Chancellor  had  held,  in  Martin  v,  Ni- 
colls,  3  Sim.  453,  that  the  grounds  of  a 
foreign  judgment  cannot  be  reviewed  in 
the  courts  of  this  country;  and  that  a 
bill  for  a  discovery  and  a  commission  to 
examine  witnesses  in  Antigua  in  aid  of 
the  plaintiff's  defence  to  an  action 
brought  on  the  judgment  in  this  country 
was  demurrable."  This  case  is,  perhaps, 
the  authority  most  directly  bearing  on 
the  question  :  but  see  the  Chancellor's 
remarks  on  it,  in  Houlditch  v.  Donegal, 
There  is  an  older  case,  of  Burrows  v. 
Jemimo,  Str,  733,  where  an  acceptor, 
whose  acceptance  had  been  vacated  by 
a  decree  at  Leghorn,  being  afterwards 
sued  here,  obtained  an  injunction,  which 
would,  however,  I  presume,  hardly  be 
granted  in  such  a  case  at  this  day.  In 
Smith  v.  Nicolls,  5  Bing.  N.  C.  221, 
Tindal,  L.  C.  J.,  in  the  passage  above 
cited,  treats  the  point  as  still  undecided. 
"  Great  doubts,"  his  lordship  says,  "have 
formerly  existed,  and  some  degree  of 
doubt  still  exists,  whether  a  judgment  so 
recovered  is  conclusive  between  the  par- 
ties, or  whether  the  matter  may  be  opened 
and  agitated  in  this  country,"  In  Fergu- 
son v.  Mahon,  11  Ad,  &  Ell.  179,  which 
was  the  case  of  an  Irish  judgment.  Lord 
Denman  said  "  the  inquiry  is  still  open, 
not  indeed  into  the  merits  of  the  action 
or  the  propriety  of  the  decision,  but 
whether  the  judgment  passed  under  such 
circumstances  as  to  show  that  the  coun- 
try had  properly  jurisdiction  over  the 
party,"  [Ricardo  v.  Garcias,  12  CI.  & 
Fin.  368,  is  an  additional  authority  for 
holding  the  decision  of  a  foreign  court 
having  jurisdiction  over  the  parties  and 
subject-matter  of  the  suit  to  be  conclu- 
sive as  to  the  merits.] 

A  mere  note  like  the  present  affords 
no  room  for  entering  further  into  p^c]^-] 
this  difficult  *and  interesting  ^  '  -' 
question.  The  doubt  which  surrounds 
it  has  probably  been  a  good  deal  in- 
creased by  arguments  in  which  it  has 
been  assumed  that  no  distinction  exists 
between  the  claim  to  question  a  foreign 
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judgment  on  the  merits,  and  to  question 
it  upon  t!ie  ground  of  fraud,  or  want  of 
jurisdiction,  or  that  it  was  unduly  ob- 
tained. For  instance,  in  the  report  of 
the  late  case  of  Don  v,  Lippman,  5  CI. 
&,  Fin.  1,  the  proposition  that  the 
grounds  of  a  foreign  judgment  are  ex- 
aminable here  is  laid  down  generally, 
but  in  truth  the  judgment  was  excluded 
from  consideration  altogether,  upon  the 
ground  that  the  defendant  was  an  enemy 
to  the  country  where  it  was  given,  not 
W'ithin  the  jurisdiction  of  the  court,  and 
without  any  notice  of  the  suit  or  oppor- 
tunity of  defending  himself  against  it. 
In  Iloulditch  v.  Donegal,  the  Lord  Chan- 
cellor does  not  seem  to  have  the  distinc- 
tion fully  present  to  his  mind.  [It  seems 
clear  that  the  judgment  of  a  foreign 
court  does  not  bind  persons  sued  therein 
as  defendants,  and  not  shown  to  have 
been  subjects  of  or  resiant  or  present  in 
the  country  when  the  suit  began,  so  as 
to  be  bound  by  reason  of  allegiance,  or 
domicile,  or  temporary  presence  by  the 
decision,  General  Steam  Navigation  v. 
Guillou,  11  Mee.  &  VV.  894]  See  for 
the  American  law  upon  this  subject, 
Story,  Conf.  L.  c.  15. 

But  whatever  difficulty  may  exist  in 
solving  the  above  point,  thus  far  at  least 
is  settled, — that  a  foreign  judgment  can- 
not be  conclusive  here,  which  is  not 
shewn  to  be  so  in  the  country  where  it 
was  pronounced.  That  was  decided  in 
Plummer  v.  VVoodburne,  4  B.  &C.  625, 
where  the  foreign  judgment  was  plead- 
ed, and  the  plea  held  bad,  on  the  ground 
that  its  conclusiveness  in  the  country 
where  it  was  given  was  not  alleged  on 
the  record.  This  decision  is  recognised 
in  Smith  v.  Nicolls,  5  Bing.  N.  C. 
222.  A  fortiori,  a  foreign  judgment 
cannot  be  held  conclusive  here,  where 
the  proceedings  are  so  defectively  set 
out  that  the  point  which  it  is  sought  to 
establish  by  it  does  not  clearly  appear  to 
be  decided.  Obicini  v.  Bligh,  8  Bing. 
351;  Sadler  v.  Robins,  1  Camp.  253; 
[Callander  V.  Dittrich,4  Man.  &Gr.82; 
4  Scott,  N.  R.  682,  S.  C.  Also  the 
pleading  must  show  that  the  proceedings 
in  the  foreign  court  were  taken  for  the 
same  purpose  as  the  suit  in  which  its 
judgment  is  sought  to  be  made  conclu- 
sive; for  even  though  the  issue  were  the 
same,  if  the  object  of  the  suit  were  dif- 
ferent, the  decision  would  not  be  conclu- 
sive, Behrens  v.  Sieveking,  2  Myl.  & 
Cr.  602,  ante  447  c.  The  plea  need  not 
set  out  the  proceedings  at  length,  Ri- 


cardo  v.  Garcias,  12  CI.  &  Fin.  363.  If 
it  rely  on  them  as  an  estoppel,  it  must 
commence  and  conclude  with  a  prayer 
that  the  opposite  party  may  be  estopped. 
General  Steam  Navigation  v.  Guillou, 
11  Mee.  &  W.  877.] 

There  are,  however,  some  cases  in 
which  the  effect  in  evidence  of  the  judg- 
ment of  a  foreign  court  is  regulated  by 
different  considerations  from  the  above, 
— I  mean  cases  in  which  the  judgment 
is  in  rem,  or  concerns  something  in  its 
nature  local. 

The  commonest  instance  of  the  effect 
of  the  judgment  of  a  foreign  court  of 
competent  jurisdiction  in  rem  is  afforded 
by  the  sentences  of  Courts  of  Admiralty 
on  questions  of  prfze.  "That these  sen- 
tences are  admissible  and  conclusive  evi- 
dence of  the  fact  they  decide,  it  seems 
not  safe  now  to  question,"  were  the  ex- 
pressions of  Le  Blanc,  J.,  in  Lothian  v. 
Henderson,  3  B.  &  P.  517.  And  this 
opinion  is  amply  borne  out  by  prior  and 
subsequent  authorities.  See  Kindersley 
V.  Chase,  Park  Ins.  490  ;  Bolton  v.  Glad- 
stone, 5  East,  160  ;  Baring  v.  Clagett,  3 
B.  &  P.  214  ;  Christie  v.  Secretan,  8  T. 
R.  196.  Such  a  sentence,  being  in  rem, 
binds  the  rights  of  third  persons.  Indeed, 
the  question  as  to  the  effect  of  such  pro- 
ceedings has  usually  arisen  between  per- 
sons not  parties  to  them  ;  for,  in  most  of 
these  cases,  the  question  has  been  be- 
tween the  underwriter  and  the  assured, 
and  the  point  in  issue,  whether  the  lat- 
ter's  warranty  of  neutrality  has  been 
complied  with;  to  prove  the  non-com- 
pliance with  the  warranty,  the  sentence 
of  a  foreign  court  condemning  the  ves- 
sel as  enemy's  property,  has  been  pro- 
duced, and  has  been  admitted  to  be  con- 
clusive. In  Kindersley  v.  Chase,  Park, 
490,  the  Master  of  the  Rolls  said  :  "  It 
has  been  clearly  settled,  from  the  time 
of  Lord  Hale  down  to  the  present  period, 
that  the  sentence  of  condemnation  in  a 
Court  of  Admiralty,  when  it  proceeds 
on  the  ground  of  enemies'  property,  is 
conclusive  that  the  property  belongs  to 
enemies,  and  not  only  for  the  immediate 
'purpose  of  such  sentence,  but  is  bind- 
ing on  all  courts  and  against  all  per- 
sons. The  sentence  of  a  Court  of  Ad- 
miralty proceeding  in  rem  must  bind  all 
parties, — must  bind  all  the  world," 
"  Since  the  judgment  of  the  House  of 
Lords  in  Lothian  v.  Henderson,"  said 
Lord  Ellenborough,  delivering  judgment 
in  Bolton  v.  Gladstone,  5  East,  160,  "  it 
may  be  assumed,  as  the  settled  doctrine 
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of  a  court  of  English  law,  that  all  sen- 
tences of  courts  of  competent  jurisdic- 
tion to  decide  questions  of  prize  are  to 
be  received  here  as  conclusive  evidence 
in  actions  upon  policies  of  insurance 
upon  every  subject  immediately  and 
properly  within  the  jurisdiction  of  such 
foreign  courts,  and  upon  which  they 
have  professed  to  decide  judicially." 
This  doctrine  being,  therefore  well  es- 
tablished, the  question  in  later  cases  has 
become,  not  whether  the  judgment  of 
the  foreign  court  be  in  its  nature  con- 
clusive, but,  whether  it  be  a  judgment 
upon  the  point  in  controversy:  since  it 
is  obvious  that  it  would  be  absurd  to 
treat  it  as  conclusive  upon  points  which 
it  did  not  involve,  or  which,  although 
they  may  have  been  involved  in  it,  yet, 
from  the  manner  in  which  it  is  framed, 
do  not  appear  to  have  been  so.  This 
view  was  acted  on  by  the  King's  Bench 
in  Bernardi  v.  Motteux,  2  Dougl.  575, 
which  is  thus  commented  upon  by  Law- 
rence, J.,  in  Lothian  v.  Henderson,  3  B. 
&  P.  5'J6; — "The  case  of  Bernardi  v. 
Motleux,"  said  his  lordship,  "  is  the 
[■^,-21  original  anthority  *upon  which 
■-  '  -'  all  the  other  cases  upon  this  sub- 
ject have  been  founded.  In  that  case 
the  determination  of  a  Court  of  Admi- 
ralty in  France  was  held  not  conclusive 
against  a  warranty  of  neutrality.  And 
there.  Lord  Mansfield  stated  the  diffi- 
culty to  be,  the  not  being  able  to  collect 
the  grounds  on  which  the  French  Court 
of  Admiralty  went,  whether  that  of  ene- 
mies' property,  or  that  of  papers  being 
thrown  overboard  contrary  to  an  arret 
of  that  country,  and  thinking,  that 
enough  did  not  appear  on  the  sentence 
to  ascertain  precisely  upon  what  it  was 
founded,  and  that  the  French  Admiralty 
might  have  proceeded  on  the  ground  of 
the  papers  being'  thrown  overboard  de- 
termined in  favour  of  the  plaintiff,  on 
the  ambiguity  of  the  sentence." 

In  a  subsequent  case,  Saloucci  v. 
Woodmass,  Park,  362,  Lord  Mansfield 
laid  it  down  as  a  rule,  that,  where  no 
other  ground  appeared,  the  condemna- 
tion of  a  ship  as  prize  must  be  taken  to 
to  have  proceeded  on  the  ground  of  ene- 
mies' property,  and  distinguished  that 
case  from  Bernardi  v.  Motleux,  as  there 
another  ground,  namely,  the  arret,  ap- 
peared, on  which  the  condemnation 
might  have  proceeded. 

Consonant  with  Bernardi  v.  Motteux 
is  Pollard  v.  Bell,  8  T.  R.  435,  where 
the  subject   will   be   found  largely  dis- 


cussed. Bird  V.  Appleton,  Ibid.  562; 
Ilorneyer  v.  Lushington,  1  Camp.  89; 
Calvert  v.  Bovil,  7  T.  R.  325;  Fisher  v. 
Ogle,  1  Camp.  417;  and  Dulgleish  v. 
Hodson,  7  Bing.  504.  In  Baring  v. 
Clagett,  3  B.  &  P.  21-5,  Lord  Alvanley 
thus  gives  the  history  of  the  decisions 
upon  this  part  of  the  subject.  "It  was 
once,"  says  his  lordship,  "doubted  by 
Lord  Kenyon  in  the  case  of  De  Souza  v. 
Ewer,  whether  the  mere  fact  of  con- 
demnation as  prize  was  not.,  of  itself, 
conclusive  against  the  warranty  of  neu- 
trality, though  special  grounds  of  con- 
demnation appeared  in  liie  sentence  not 
warranted  by  the  law  of  nations,  for  it 
was  considered  that  a  contrary  doctrine 
would  impute  bad  faith  to  the  tribunal 
by  whom  the  condemnation  was  pro- 
nounced :  and,  unless  such  special 
grounds  appear,  the  sentence  is  undoubt- 
edly conclusive.  Accordingly,  in  Sa- 
loucci V.  Woodmass,  where  a  ship  war- 
ranted neutral  was  condemned  as  good 
and  lawful  prize,  that  single  allegation 
in  the  sentence  was  deemed  sufficient 
to  negative  the  neutrality  of  the  ship, 
because,  as  no  special  ground  of  con- 
demnation appeared,  the  court  held 
themselves  bound  to  suppose  that  it  pro- 
ceeded on  the  just  and  lawful  ground  of 
the  ship  being  enemies'  properly.  But, 
in  Bernardi  v.  Motteux,  the  court  con- 
sidered the  sentence  conclusive  as  to 
every  thing  it  professed  to  decide,  yet 
held  themselves  at  liberty  to  examine 
whether  the  ground  on  which  the  sen- 
tence proceeded  actually  falsified  th§ 
warranty  contained  in  the  policy.  Then 
follows  a  series  of  decisions  in  which 
the  courts  have  determined,  that,  if  the 
condemnation  does  not  plainly  proceed 
upon  the  ground  of  enemies'  property, 
or  that  of  the  ship  not  having  complied 
with  subsisting  treaties  between  her 
own  country  and  that  of  the  capturing 
power,  but  on  the  ground  of  regulations 
arbitrarily  imposed  by  the  latter,  to 
which  neither  the  government  of  the 
captured  ship  nor  the  other  powers  of 
Europe  have  been  made  parties,  such  a 
condemnation  shall  not  be  admitted  as 
conclusive  against  a  warranty  of  neu- 
trality." And  his  lordship  cited  Mayne 
V.  Walter,  Park,  363;  Pollard  v.  Bell, 
8  T.  R.  434 ;  Bird  v.  Appleton,  8  T.  R. 
562;  and  Price  v.  Bell,  1  East,  363. 

Upon  the  whole,  the  rule  appears  to 
be — 1,  that  the  sentence  of  a  foreign 
Court  of  Admiralty  of  competent  juris- 
diction, pronounced   in  rem,  is  conclu- 
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give,  aj^ainst  all  tlio  uorUl,  as  to  the  ex- 
istence of  the  ground  on  whicli  the 
court  professes  to  decide. 

2.  it  would  seem  from  Saloiicci  v. 
Wood  mass,  that  such  a  court  shall  per- 
haps, where  it  stales  no  ground  of  deci- 
sion, be  presumed  to  have  decided  on 
the  ground  which  would  warrant  its 
decision  in  liie  terms  in  which  it  is 
pronounced;  and  that,  therefore,  where 
a  vessel  is  condemned  as  prize,  the 
court  would  he  presumed  to  have  con- 
demned it  on  the  proper  ground,  name- 
ly, an  infraction  of  neutrality,  or  what 
amounts  to  the  same  thing,  a  breach  of 
treaty.     But, 

3dly.  That  this  presumption  ends, 
where  it  appears  doubtful  upon  the  face 
of  the  sentence  itself,  whether  the  ship 
was  not  condemned  upon  some  other 
ground;  such,  for  instance,  as  the  in- 
fraction of  a  mere  local  ordinance.  In 
r*4"^l  ^"'^^  ^  case,  it  "''is  apparent,  that 
'-  '  '  the  words  as  luioful  prize,  even 
if  used,  may  be,  and  probably  are,  a 
mere  misapplication  of  terms,  so  far  as 
they  may  lead  to  the  inference  that  a 
breach  of  neutrality  has  been  commit- 
ted. 

It  must,  however,  be  confessed,  that, 
notwithstanding  Lord  Mansfield's  deci- 
sion in  Saloucci  v.  Woodmass,  and  Lord 
Alvanley's  seeming  approval  of  it  in 
Baring  v.  Clagelt,  it  appears  probable 
that  the  second  of  the  above  propositions 
may  hereafter  be  successfully  drawn 
into  question;  for  certainly  it  seems 
scarcely  compatible  with  some  of  the 
expressions  of  the  judges  in  more  recent 
cases.  Thus,  in  Dalgleish  v.  Hodson, 
Tindal,  G.  J.,  says, — "The  general  law 
upon  the  subject  is  well  known,  that 
the  sentence  of  a  foreign  Court  of  Ad- 
miralty of  competent  jurisdiction  is 
binding  upon  all  parties,  and  in  all  coun- 
tries, as  to  the  fact  on  which  such  con- 
demnation proceeded,  where  such  fact 
appears  on  llie  flice  of  the  sentence  free 
from  doubt  and  ambiguity.  But  it  is  at 
the  same  time  as  well  established,  that, 
in  order  to  conclude  the  parties  from 
contesting  the  ground  of  condemnation 
in  an  English  court  of  law,  such  ground 
must  appear  clearly  on  the  face  of  the 
sentence.  Itmusl  'not  be  collected  from 
inference  only."  Now,  certainly,  in  a 
case  like  yaloucci  v.  Woodmass,  the 
ground  of  decision  not  being  expressed, 
must,  if  collected  at  all,  be  collected  by 
inference.     Indeed,  it  seems  almost  im- 


possible to  reconcile  the  decision  in  Sa- 
loucci v.  Woodmass,  with  that  of  Fisher 
V.  Ogle,  1  Camp.  418;  and,  if  a  choice 
is  to  be  made  between  the  two  deci- 
sions, the  feeling  of  the  courts  .seems 
certainly  to  be  at  present  against  ex- 
tending the  effect  of  foreign  sen- 
tences. 

In  Fisher  v.  Ogle,  to  falsify  a  repre- 
sentation that  the  ship  was  American,  a 
sentence  of  the  Admiralty  Court  of 
Martinique  was  produced;  this  stated, 
"that  it  resulted  evidently  from  the 
papers  on  board,  that  the  expedition  of 
the  said  ship  Juno,  her  cargo,  and  her 
operations  on  the  coast  of  Africa,  were 
for  account  of  the  Brothers  Geddes, 
merchants  of  London,  who  had,  to  mask 
the  English  property  of  this  outfit,  bor- 
rowed the  American  flag  and  passport 
of  the  said  ship  Juno,  and  taken  for 
their  agent  and  partner  in  the  expedi- 
tion Captain  Fisher,  furnished  with  a 
certificate  of  citizen  of  the  United 
States."  The  sentence  then  went  on  to 
declare  as  good  and  valid  prize  the 
slave  ship  Juno,  and  to  confiscate  the 
ship  and  cargo  to  the  profit  of  the  captors. 

Lord  Ellenborough  said — "We  show 
a  suff^icient  respect  to  French  sentences, 
if  we  attach  credit  in  our  courts  to  what 
they  distinctly  say.  It  is  often  painful 
to  go  this  length,  considering  the  pirati- 
cal way  in  which  they  proceed.  But 
this  sentence  does  not  say  the  ship  was 
not  American,  and  it  is  not  to  be  consi- 
dered evidence  of  what  it  does  not  spe- 
cifically affirm.  I  dare  say  such  sen- 
tences will  be  positive  enough  in  future, 
since  those  who  frame  them  are  disposed 
to  consider  every  thing  as  good  prize 
against  all  mankind.  When  they  do 
speak  out,  I  will  give  them  the  same 
effect  here  which  they  receive  in  other 
places.  But  there  is  no  proof  that,  in 
the  present  case,  the  property  was  not 
American,  though  such  an  inference 
might  be  drawn  from  certain  indirect 
statements  in  the  sentence  now  pre- 
sented to  us." 

A  motion  for  a  new  trial  was  refused, 
and  his  lordship  said — "It  is  by  an  over- 
strained  comity  that  these  sentences 
are  received  as  conclusive  evidence  of 
facts  whicli  they  positively  aver,  and  on 
which  they  specifically  profess  to  be 
founded." 

This  case  was  decided  in  the  year 
1808.  On  a  subsequent  occasion,  his 
lordship  expressed   similar   sentiments, 
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saying- : — "I  am  by  no  means  disposed 
to  extend  the  comity  which  has  been 
shown  to  these  sentences  of  foreign  ad- 
miralty courts.  I  shall  die,  like  Lord 
Thurlow,  in  the  belief  that  they  never 
ought  to  have  been  admitted.  The  doctrine 
in  their  favour  rests  on  an  authority  in 
JShower,  which  does  not  fully  support  it, 
and  the  practice  of  receiving  them  often 
leads,  in  its  consequences,  to  the  great- 
est injustice." 

It  is  plain  that,  unless  the  foreign 
court  be  one  of  competent  jurisdiction, 
its  sentence,  far  from  being  conclusive, 
can  have  no  effect  at  all.  Thus,  it  is  a 
settled  point  of  international  law  that 
the  prize  court  of  one  belligerent  cannot 
sit  in  the  dominions  of  a  neutral  power. 
"Its  doing  so,"  as  iSir  William  Scott 
r*d=^n  observed  in  the  ^celebrated  case 
L  ^'^"^J  of  the  Flad  Oyen,  8  T.  R.  270, 
note,  "  is  a  licentious  attempt  to  exer- 
cise the  rights  of  war  within  the  bosom 
of  a  neutral  country."  Accordingly,  to 
the  sentence  of  such  a  tribunal,  our 
courts  attribute  no  credit  or  authority 
whatever.  Havelock  v.  Rockwood,  8 
T,  R.  276  ;  Donaldson  v.  Thompson,  1 
Camp.  429;  which  cases  overrule  Smith 
V.  Surridge,  4  Esp.  26.  See  the  distinc- 
tion taken  in  Oddy  v.  Bovil,  7  T.  R. 
523,  between  a  prize  court  held  in  the 
dominions  of  a  neutral,  and  one  held  in 
those  of  a  co-belligerent. 

Another  instance  of  the  effect  of  the 
sentence  of  a  foreign  court  in  rem  is 
afforded  by  the  decree  of  such  a  Court 
establishing  or  nullifying  a  marriage. 
Such  a  sentence  would,  it  is  apprehend- 
ed, be  conclusive,  if  pronounced  on  a 
marriage  within  the  jurisdiction  of  such 
Court  to  adjudicate  upon.  Lord  Hard- 
wicke's  observations  in  Roach  v.  Gar- 
van,  1  Ves.  sen.  159,  are  often  cited  on 
this  subject.  "As  to  the  fact  of  the 
marriage,  (says  his  lordship,)  it  has  been 
argued  to  be  valid  from  being  establish- 
ed by  the  sentence  of  a  Court  in  France 
having  proper  jurisdiction.  And  it  is 
true,  if  that  is  so,  it  is  conclusive,  whe- 
ther in  a  foreign  court  or  not,  from  the 
law  of  nations  ;  otherwise  the  rights  of 
mankind  would  be  very  precarious  and 
uncertain."  In  Boucher  v.  Lawson, 
Cas.  temp.  Hard  wicke,  9,  the  Chief  Jus- 
tice mentions,  that  "in  the  time  of  Car. 
2,  a  suit  was  brought  on  a  contract  of 
marriage,  and  the  sentence  of  the  Ec- 
clesiastical Court  of  Turin  was  given 
in  evidence,  and  allowed  to  be  conclu- 
sive."    This  appears  to   be   the  same 


case  as  E.vpnrte  Cotlinijton,  extracted 
in  Swanst.  ;-i26,  in  notis,  from  Lord  Not- 
tingham's MSS.,  whence  it  Jippears, 
that  on  June  10,  30  Car.  2,  (1678,)  Mr. 
Cottington  presented  a  petition  tu  the 
Lords  of  Parliament,  "  praying  fo  be 
relieved  against  a  sentence  given  by  the 
delegates  in  a  matrimonial  cause,  where- 
in they  had  adjudged  that  Signoni  An- 
gelina Margarita  Gallina,  a  very  lewd 
woman,  was  the  petitioner's  lawful 
wife."  The  ground  (if  the  petition  was, 
that  the  Signora  h;ul  another  husband 
living  at  Turin;  and  that,  though  she 
had  been  divorced  from  that  other  hus- 
band by  the  sentence  of  the  Arch- 
bishop of  Turin,  yet  that  the  sentence 
of  divorce  was  invalid.  Lord  Notting- 
ham, however,  stated  his  ojiiniou  to  be 
clear  that  the  sentence  was  not  examin- 
able in  this  country,  and  that  the  Court 
of  Delegates  had  acted  right  in  holding 
it  conclusive. 

It  appears  certain  (it  may  be  remark- 
ed) that  this  divorce  was  one  between 
two  foreigners  married  abroad;  and  it 
has  been  laid  down  by  high  authority 
that  a  foreign  court  has  no  jurisdiction 
to  annul  a  marriage  solemnised  in  this 
country,  on  grounds  upon  which  it  could 
not  be  declared  void  by  the  courts  here. 

"Undoubtedly,"  says  Lord  Siowell, 
in  Sinclair  v.  Sinclair,  1  Haga'.  C  C. 
Ca.  297,  "a  sentence  of  separation  in  a 
proper  court  for  adultery  would  be  enti- 
tled to  credit  and  attention  in  this  court; 
but  f  think  the  conclusion  is  carried  loo 
far,  when  it  is  said,  that  a  sentence  of 
nullity  of  marriage  is  necessarily  and 
universally  binding  in  other  countries. 
Adultery  and  its  proofs  are  nearly  the 
same  in  all  countries;  the  validity  of 
marriage,  however,  must  depend,  in  a 
great  degree,  on  the  local  regulations 
of  the  country  where  it  is  celebrated. 
A  sentence  of  nullity  of  marriage, 
therefore,  in  the  country  where  it  was 
solemnised,  would  carry  with  it  great 
authority  in  this  country,  but  [  am  not 
prepared  to  say  that  the  judgment  of  a 
third  country  on  the  validity  of  a  mar- 
riage not  within  its  territories,  nor  had 
between  subjects  of  that  counlrij,  would 
be  universally  binding.  For  instance, 
the  marriage  alleged  by  the  husband  is 
a  French  marriage.  A  French  judg- 
ment on  that  marriage  would  have  been 
of  considerable  weight;  but  it  does  not 
follow  that  the  judgment  of  a  court  at 
Brussels  on  a  marriage  in  France  would 
have  the  same  authority,  much  less  on 
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a  marriage  celebrated  herein  England." 
In  Mac.irtliy  v.  De  Caix,  8  Hagg.  612, 
note,  Mr.  Tuke  liaving  married  in  Eng- 
land, was  divorced  in  Denmark.  The 
wife  came  to  England  and  died;  the 
husband  took  out  letters  of  administra- 
tion in  England  to  his  wife,  and,  upon 
his  death,  there  was  a  suit  in  Chancery 
between  his  executors  and  the  wife's 
next  of  kin,  relative  to  the  property. 
Brougham,  L.  C,  decreed  in  favour  of 
the  executors,  observing  that  the  Eng- 
lish marriage  could  not  be  annulled  by 
r*jr--|  the  Danish  law.  No  ^question 
•-  '  -'  of  domicil  seems  to  have  been 
raised  either  in  this  case,  or,  as  far  as 
we  can  judge  from  the  report,  on  which, 
however.  Dr.  Lushington  has  animad- 
verted as  extremely  meagre,  in  R.  v. 
Lolley,  R.  &  R.  2:37,  in  which  Lolley 
was  convicted  of  bigamy,  for  having 
married  Helen  Hunter  during  the  life 
of  Anne  Sevaia,  to  whom  he  had  been 
previously  married,  but  from  whom  he 
had  been  divorced  in  Scotland.  The 
point  was  reserved  for  the  opinion  of  the 
Twelve  Judges,  who  are  stated  to  have 
been  unanimously  of  opinion,  "  that  no 
sentence  or  act  of  any  foreign  country 
or  state  could  dissolve  an  English  mar- 
riage a  vinculo  matrimonii,  for  ground 
on  lohich  it  urns  not  liable  to  be  dissolved 
a  vinculo  matrimonii  in  England." 

However,  though  the  rule  is  thus 
broadly  stated,  Dr.  Lushington  in  his 
elaborate  judgment  in  Conway,  other- 
wise Beasely  v.  Beasely,  has  pomted  out 
a  question,  on  which,  though  falling 
within  the  generality  of  its  terms,  he 
does  not  look  upon  it  as  conclusive. 
That  case  itself,  which  is  reported  in  3 
Hagg.  Ecc.  R.  639,  was  decided  upon 
the  authority  of  LoUey's,  from  which  it 
was  impossible  to  distinguish  it.  But 
Dr.  Lushington  said,  that,  in  his  opinion, 
the  question  of  domicil  might,  if  it 
arose,  form  an  important  and  distinguish- 
ing feature. — "A  case,"  said  he,  "in 
which  all  the  parties  are  domiciled  in 
England,  and  resort  is  had  to  Scotland, 
(with  which  neither  of  them  has  any 
connexion,)  for  no  other  purpose  than 
to  obtain  a  divorce  a  vinculo,  may  pos- 
sibly be  decided  on  principles  which 
would  not  altogether  apply  to  a  case  dif- 
ferently circumstanced,  as  where,  prior 
to  the  cause  arising  on  account  of  which 
a  divorce  was  sought,  the  parties  had 
been  bona  fide  domiciled  in  Scotland. 
Unless  I  am  satisfied  that  every  view  of 
this  question  had  been  taken,  the  Court 


cannot,  from  the  ca-e  referred  to  (Lol- 
ley's,)  assume  it  to  have  been  establish- 
ed, as  an  universal  rule,  that  a  marriago 
had  in  England  and  originally  valid  by 
the  law  of  England,  cannot,  under  any 
possible  circumstance,  be  dissolved  by 
the  decree  of  a  foreign  court."  See  also 
Warrender  v.  Warrender,  9  Bligh,  89, 
in  which  it  was  decided  that,  according 
to  the  law  of  Scotland,  parties  married 
in  England  but  domiciled  in  Scotland, 
may  be  divorced  by  the  court  of  that 
country. 

In  Tovey  v.  Lindsay,  1  Dowl.  117; 
Same  v.  Same,  ibid.  131 ;  and  which 
was  argued  on  a  Scotch  appeal  subse- 
quently to  Lolley's  case,  the  question 
was  most  elaborately  discussed  ;  and 
not  merely  with  reference  to  the  place 
of  contract,  and  to  the  domicil  at  the 
time  of  the  divorce,  but  with  regard, 
also,  to  ihe  forum  orginis ;  the  question 
being  raised,  whether  the  Scotch  courts, 
founding  their  jurisdiction  on  the  ori- 
ginal domicil  of  the  husband,  could 
divorce  a  vinculo  matrimonii,  though 
the  marriage  was  in  England,  and  the 
actual  domicil  of  both  parties  was  in 
England.  The  remarks  of  Lords  Eldon 
and  Rodesdale  will  be  found  very  in- 
structive. Their  lordships'  impression 
seems  to  have  been  that  the  divorce  was 
bad  ;  but  the  case  was  remitted  for 
further  consideration  to  the  court  in 
Scotland. 

The  question  as  to  the  precise  power 
of  a  foreign  court  over  a  marriage  so- 
lemnised between  strangers,  or  in  a  dif- 
ferent country,  has  been  much  discussed 
by  foreign  jurists.  It  is  obvious,  at  first 
sight,  that  it  divides  itself  into  a  number 
of  distinct  cases,  each  susceptible  of 
different  considerations;  for,  1st,  the 
marriage  sought  to  be  avoided  by  the 
sentence  of  the  foreign  court,  may  be 
between  two  strangers,  and  solemnised 
in  a  strange  country;  or,  2dly,  between 
two  natives  of  the  country  where  the 
court  sits,  but  solemnised  in  a  strange 
country;  or,  3dly,  between  two  stran- 
gers, but  solemnised  in  the  country 
where  the  court  sits  ;  and  the  cases  2dly 
and  3dly  above  put  may  be  again  sub- 
divided; for  the  marriage  of  two  per- 
sons solemnised  in  a  country  to  which 
they  are  strangers,  may  be  contracted, 
either  according  to  the  forms  in  use  in 
that  country,  or  else  according  to  a  form 
which  some  municipal  law  of  their  own 
country  has  directed  shall  be  sufficient 
abroad.     All    the   above   cases  will  be 
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again  varied  by  supposing'  one  of  the 
contracting  parties  to  be  a  native,  and 
the  other  a  stranger.  A  further  distinc- 
tion (which  we  have  seen  is  treated  as 
important)  will  arise  where  the  parlies, 
or  either  party,  have  become,  or  were 
originally,  domiciled  in  the  country  in 
the  courts  of  which  the  validity  of  their 
marriage  is  drawn  in  question.  It  would 
obviously  be  incompatible  with  the  plan 
of  this  note  to  involve  the  reader  in  such 
controversies.  I  will  therefore,  simply 
remark,  that,  whether  the  judgment  of 
r:j.,-p-|  a  foreign  *court  be,  or  be  not, 
'-  '  J  admissible,  in  some  of  the  above 
cases,  to  prove  the  dissolution  oi"  a  mar- 
riage, still,  it  is  apprehended  that  the 
sentence  of  a  foreign  court  atKrming  the 
validity  of  a  marriage  would  always  be 
admissible  here,  inasmuch  as  marriage 
is  a  fact  provable  by  reputation  ;  (see 
Scrimpshire  v.  Scrimpshire,  2  Hagg. 
340,  397;  Sinclair  v.  Sinclair,  1  Hagg. 
297.)  And  possibly,  on  this  ground,  it 
might  even  be  made  a  question,  whether 
the  void  sentence  of  a  fjreign  court, 
purporting  to  dissolve  an  English  mar- 
riage, ought  not  to  be  received  as  good 
prima  facie  evidence  of  the  existence  of 
the  very  marriage  sought  to  be  dissolved 
by  it.  The  reader,  if  desirous  of  pur- 
suing the  subject,  will  find  it  discussed 
on  general  principles,  and  at  consider- 
able length,  in  Story's  C.  of  L.  For  the 
present  1  will  but  transcribe  the  obser- 
vation of  Lord  Redesdale  in  Tovey  v. 
Lindsay,  1  Dowl.  140,  viz. — "  that  if  any 
one,  from  any  quarter,  might  go  and 
establish  a  domicil  in  Scotland,  and  by 
that  means  draw  his  wife  to  a  Scotch 
forum,  and  proceed  against  her  for  an 
absolute  dissolution  of  the  marriage, — 
if  this  were  to  prevail,  any  person  has  it 
in  his  power  to  alter  the  nature  of  his 
most  solemn  engagements.  The  wife 
might  say,  that  such  toas  not  her  con- 
tract; and,  if  this  were  not  held  to  be  a 
sufficient  answer,  the  court  below  might, 
on  the  same  principle,  judge  all  other 
contracts  by  their  own  law,  as  well  as 

that  of  marriage It  could  not 

be  just  that  one  party  should  be  able,  at 
his  option,  to  dissolve  a  contract  by  a 
law  different  from  that  under  which  it 
was  formed,  and  by  which  the  other 
party  understood  it  to  be  governed." 

VVith  regard  to  foreign  judgments 
Mpon  matters  in  their  nature  local, — 
such,  for  instance,  as  title  to  landed  pro- 
perty. They,  it  is  apprehended,  must 
be  treated  as  conclusive  here,  on  account 


of  the  impossibility  of  their  being  effec- 
tually questioned.  It  seems  obvious, 
however,  that  their  effect  here  must  not 
be  greater  ilian  would  be  attributed  to 
tiiem  abroad.  And,  therefore,  if  the 
riglit  to  land  in  France  were  to  come 
incidentally  in  question  before  the  courts 
in  this  country,  a  judgment  in  the  courts 
of  France  between  A.  and  B.  could  not, 
it  is  apprehended,  be  evidence  here  be- 
tween A.  and  C,  unless  it  were  first 
shown  that  such  a  judgment  would  in 
France  have  the  effect  of  a  judgment  in 
rem,  and  bind  third  parties.  Plummer 
v.  Woodbourne,  4  B.  &  C.  6"25,  and 
Smith  V.  Nicolls,  .5  Bing.  N.  C.  22-2, 
seem  sutBciently  to  prove  tliis  proposi- 
tion. 

Next,  as  to  Estoppels  by  Deed. 

"No  man,"  says  Lord  Mansfield,  in 
Goodtitle  v.  Bailey,  Cowp.  GOl,  "  shall 
be  allowed  to  dispute  his  own  solemn 
deed."  Numerous  instances  of  the  con- 
clusive effect  of  a  deed  are  to  be  found 
in  the  books.  See  Fairtitle  v.  Gilbert, 
2  T.  R.  171,  (and  see  the  distinction 
mentioned  there  between  a  trustee  for 
the  public,  and  other  persons;  as  to 
which  see  also.  Doe  d.  Baggaley  v. 
Hares,  4  B.  &  Ad.  4-37;  [Doe  d.  Levy 
V.  Home,  3  Q.  B.  766.])  See  also,  on 
the  general  principle.  Right  v.  Proctor, 
4  Burr.  2208;  Bonner  v.  Wilkinson,  5 
B.  &  Aid.  632;  Johnson  v.  Mason,  1  Esp. 
89 ;  Wood  V.  Day,  7  Taunt.  646 ;  Friend 
V.  Eastabrook,2  W.  Bl.  1152.  And,  not 
only  is  the  deed  conclusive  on  the  party 
executing  it,  as  to  the  very  point  in- 
tended to  be  effected  by  the  instrument, 
(See  Rowantree  v.  Jacob,  2  Taunt.  141 ; 
Harding  v.  Ambler,  3  Mee.  &  W.  279  ; 
Co.  Litt.  2.52  a,)  but  also  as  to  facts  re- 
cited in  it.  (See  Nash  v.  Turner,  1 
Esp.  217  ;  Rees  d.  Chamberlain  v.  Lloyd, 
Wightwick,  123;  Jones  v.  Williams,  2 
Stark.  52.)  Thus,  in  Bowman  v.  Tay- 
lor, 2  Ad.  &  Ell.  278,  the  deed  recited, 
that  the  plaintiff  had  invented  certain 
improvements,  for  which  he  had  obtained 
a  patent;  and  the  defendant,  in  consid- 
eration of  a  license  to  use  it,  entered  into 
certain  covenants,  for  the  breach  of 
which  he  was  sued  ;  it  was  held  that  he 
could  not  traverse  the  invention  of  the 
plaintiff,  and  that  a  plea  to  that  effect 
was  bad  upon  demurrer.  The  passage 
from  Co.  Litt.  352  b,  was  cited  to  the  ef- 
fect that  "  a  recital  doth  not  conclude 
because  it  is  no  direct  affirmation." 
However,  the  Court  were  unanimous  in 
giving  effect  to  the  estoppel.    "  The  law 
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of  estoppel,"  said  Taunton,  J.,  "  is  not 
so  unjust  and  absurd  as  it  has  been  too 
mucli  llie  custom  to  represent.  The 
principle  i:?,  that  wliere  a  man  has  en- 
tered into  a  solemn  engagement  by  and 
under  his  hand  and  seal,  as  to  certain 
facts,  he  shall  not  be  permitted  to  deny 
any  matter  which  he  has  so  asserted. 
The  question  here  is,  whether  this  be  a 
r*4^71  '"''^'•^^''  ^°  ^asserted  by  the  defen- 
l-  -I  dant  under  his  hand  and  seal  that 
he  shall  not  be  permitted  to  deny  it  in 
pleading.  It  is  said,  that  the  allegation 
in  the  deed  is  made  by  way  of  recital, 
but  I  do  not  see  that  a  statement  such  as 
this  is  the  less  positive,  because  it  is  iii- 
tioduced  by  a  "  Whereas." 

To  the  same  effect  as  Bowman  v. 
Taylor  is  Lainson  v.  Tremere,  1  Ad.  & 
Ell.  792.  That  was  an  action  on  a  bond, 
the  condition  of  which,  being  set  out  on 
oyer,  recited  an  indenture  of  demise  at 
a  rent  of  170^,  for  payment  of  which  the 
bond  was  conditioned.  The  plea  set  out 
an  indenture,  which  it  averred  to  be  the 
same  as  that  mentioned  in  the  condition, 
and  in  which  the  rent  was  140^.,  due 
payment  of  which  was  averred.  Repli- 
cation, non-payment  of  the  170Z.  rent; 
and  demurrer.  The  Court  held  that  the 
defendant  was  estopped  from  saying  that 
the  rent  reserved  was  different  from  that 
recited,  and  gave  judgment  for  the  plain- 
tiff" (see  Harding  v.  Ambler,  3  Mee.  & 
\V.  279.  To  tiie  same  effect  as  Bowman 
V.  Taylor  and  Lainson  v.  Tremere  is 
Hill  V.  Manchester  and  Salford  Water- 
works Company,  2  B.  &  Ad.  244. 

In  the  above  three  cases  of  Lainson  v. 
Tremere,  Hill  v.  Manchester  and  Sal- 
ford  Waterworks  Cotnpany,  and  Bow- 
man V.  Taylor,  the  prior  authorities  will 
be  found  collected. 

A  distinction  has  been  frequently  no- 
ticed between  the  cfl^ect  of  a  general  and 
of  a  'particular  recital.  "In  Ilolle's 
Abridgment,  Estoppel,  P.  p{.  1  &,  7,  it 
is  laid  down,  that  '  if  the  condition  con- 
tain a  generality  to  be  done,  the  parly 
shall  not  be  estopped  to  say  there  was 
not  any  such  thing.  But,  in  all  cases 
where  the  condition  of  a  bond  has  refer- 
ence to  a  particidar  thing,  the  obligor 
shall  be  estopped  to  say  that  there  is  no 
such  thing.'  The  same  rule  as  to  gen- 
eralities and  particularities  is  laid  down 
in  Strowd  v.  Willis,  Cro.  Eliz.  762,  and 
Shelly  V.  Wright,  WiUes,  9,  and  urged 
in  argument  in  Hosier  v.  Searle,  2  B.  & 
P.  299,  and  Hill  v.  Manchester  and  Sal- 
foiri  Waterworks  Company."    Per  Lord 


Denman,  delivering  the  judgment  of  the 
Court  in  Lainson  v.  Tremere. 

The  ground  of  this  distinction  I  ap- 
prehend to  be  the  same  as  has  been  al- 
ready laid  down  with  reference  to  estop- 
pels by  matter  of  record,  namely,  that 
an  estf)])pel  must  be  certain.  In  Doe  d. 
Jeff"reys  v.  Rucknell,  2  B.  &  Ad.  278,  a 
party  had  covenanted  with  a  mortgagee 
that  he  was  "  legally  or  equitably"  en- 
titled ;  a  subsequent  mortgagee  was  held 
not  to  be  estopped  from  setting  up  the 
legal  estate,  which  the  mortgagor  had 
acquired  after  the  first  mortgage, 
"■^rhere  is,"  said  Lord  Tenterden,  deli- 
vering the  judgment  of  the  Court,  "  a 
want  of  that  certainty  of  allegation 
which  is  necessary  to  make  it  an  estop- 
pel." Lord  Holt  lays  it  down  in  Salter 
v.  Kidley,  1  Show.  59,  that  general  re- 
cital is  not  an  estoppel  though  recital 
of  a  particular  fact  is."  See  Com.  Dig., 
Estoppel,  A.  2 ;  Rainsford  v.  Smith, 
Dyer,  196  a,  note.  [It  may  here  be  no- 
ticed that  a  recital  in  a  deed  does  not  as 
it  seems  estop  the  parties  in  an  action 
not  founded  on  the  deed  but  wholly  col- 
lateral thereto,  Carpenter  v.  Buller,  8 
Mee.  &  W.  212:  this  is  analogous  to 
the  rule  stated  as  to  judgments,  ante 
447.]^ 

With  regard  to  the  mode  in  which  an 
estoppel  by  deed  is  to  be  used,  it  is  ap- 
prehended that  the  rule  is  the  same  as 
that  which,  as  is  above  contended,  go- 
verns the  user  of  an  estoppel  by  the 
judgment  of  a  court  of  record,  viz.  that 
the  estoppel  must  be  pleaded  if  there  be 
an  opportunity ;  otherwise,  the  party 
omittitfg  to  plead  it  waives  the  estoppel, 
and  the  jury  must  find  the  truth.  Bow- 
man V.  Rostron,  2  Ad,  &,  Ell.  295;  Wil- 
son  v.  Butler,  4  Bing.  N.  C.  748;  Car- 
penter V.  Buller,  8  Mee.  &  W.  212; 
[Freeman  v.  Cooke,  21  Exch.  654.]  It 
is,  however,  clear  that,  where  the  estop- 
pel is  apparent  on  the  face  of  the  re- 
cord, advantage  of  it  may  be  taken  on 
demurrer.  This,  it  will  be  seen,  was 
done  in  Bowman  v.  Taylor,  and  Hill  v. 
Manchester  and  Salford  Waterworks 
Company.  [Becket  v.  Bradley,  7  Man. 
&  Gr.  994,  8  Scott,  N.  R.,  S.  C]  And 
a  number  cf  instances  will  be  found  in 
the  instructive  notes  to  Veale  v.  War- 
ner, 2  Wms.  Saund.  825  a,  where  the 
authorities  on  this  point  are  collected. 

This  seems  the  best  place  in  which 
to  advert  to  a  rule  which,  although  gene- 
ral, is  most  frequently  applied  to  cases 
of  estoppel  by  deed,  viz.,  that  there  can 
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be  no  estoppel  where  an  interest  passes. 
Tliu.>,  tlioiigh  a  lessee  is  estopped  from 
showing  that  his  lessor  had  no  title  to 
the  premises  demised,  yet  he  may  show 
thai  he  was  entitled  to  a  particular  estate 
whicii  has  expired.    See  Doe  v.  Seaton, 

2  C.  M.  &.  Rose.  726;  Neave  v.  Moss, 
1  Bing.  N.  C.  380;  and  see  the  notes  to 
Walton  V.  VVaterhonse,  2  Wms.  Sannd. 
418,  in  which  this  portion  of  the  subject 
is  so  fully  treated  by  the  learned  editors, 
that  it  would  be  a  mere  waste  of  time  to 
recapitulate  their  observations. 

It  is  scarce  necessary  to  add  with  re- 
gard to  an  estoppel  by  deed  that  it  ex- 
tends to  persons  claiming  under  the  per- 
son estopped,  in  the  same  manner  as  an 
estoppel  by  record  does.  See  Tayler  v. 
Needham, 2  Taunt.  278;  [Doe  v.  Stone, 

3  C.  B.  176,  where  the  purchaser  of  an 
equity  of  redemption  was  held  bound  by 
a  recital  in  the  mortgage  deed.  And 
see  Vol.  I.  33,  et  seq.]  The  following 
point  is,  however,  worth  notice.  No 
person  can  avoid  his  own  deed  by  which 
an  estate  has  passed,  on  the  ground  of 
his  own  fraud  in  executing  it.  Doe  d. 
Roberts  v.  Koberts,  2  B.  &  Ad.  367. 
But  it  sometimes  happens,  that  a  party 
claiming  through  him  can,  for  that  party 
may  be  one  of  those  who  would  be  ag- 
grieved by  the  fraud.  Doe  d.  Williams 
V.  Lloyd,  5  Bing.  N.  C.  742, 

[An  estoppel  cannot  operate  to  pre- 
vent either  parly  from  objecting  to  an 
instrument,  that  it  is  not  properly 
stamped;  see  Stedman  v.  Duhamel,  1 
C  B.  838  ;  or  that  it  requires  inrolment 
under  the  annuity  act,  Doe  v.  Ford,  3 
Ad.  &  Ell.  649,  .5  N.  &  M.  209,  S.  C; 
or  upon  other  like  grounds  which  are 
allowed  for  the  benefit  of  the  public.  See 
Collins  V.  Blanteru,  Vol.  I.  p.  155,  and 
the  notes.] 

[*458]  *  Estoppel  by  matter  in  pais. 

The  instances  given  by  Lord  Coke  of 
estoppels  in  pais  are: — "By  matter  in 
pais,  as  by  liverie,  by  entry,  by  accept- 
ance of  rent,  by  partition,  and  by  accept- 
ance of  an  estate,"  as  in  the  case  put  by 
Littleton  in  sects.  666,  667.  [There  is 
a  remarkable  distinction  between  this 
and  the  other  kinds  of  estoppel,  namely, 
that  it  may  be  relied  on  in  evidence  as 
conclusive  without  being  pleaded  spe- 
cially by  way  of  estoppel.  But  it  ap- 
pears from  Darlington  v.  Pritchard,  5 
Scott,  N.  R.  610,  4  M.  &  Gr.  783,  S. 
C,  (where  an  estoppel  arising  out  of 
Vol.  II.— 35 


the  acceptance  of  rent  vyas  replied  to  a 
plea  alleging  an  adverse  title,)  and 
Sanderson  v.  Collrnan,  4  Scott,  N.  R. 
638,  4  M.  &  Gr.  209,  S.  C,  (where  the 
estoppel  arising  out  of  the  acceptance  of 
a  bill  of  exchange  was  replied  to  a  plea 
denying  the  drawing,)  that  it  is  optional 
either  to  plead  specifically  the  facts  out 
of  which  the  estoppel  arises,  or  to  allege 
or  deny  as  the  case  may  be,  that  which 
those  facts  conclude  the  opposite  ])arty 
from  denying  or  alleging,  and  rely  at 
the  trial  upon  the  matter  in  pais  wliich 
creates  the  estoppel,  as  being  conclusive 
evidence  of  such  allegation  or  denial.] 

The  example  given  by  Littleton  of  an 
estoppel  by  acceptance  of  an  estate  is 
the  case  of  a  feoffment  without  writing 
accompanying  it;  a  case  which  could 
not  arise  at  present,  in  consequence  of 
the  Statute  of  Frauds.  We  have,  how- 
ever, numerous  instances  of  this  sort  of 
estoppel ;  for  no  rule  can  be  more  clearly 
settled,  than,  that  a  man  shall  not  be 
permitted,  during  his  possession  of  pre- 
mises, to  dispute  the  title  of  the  land  lord 
under  whom  he  entered.  The  case 
oftenest  cited  for  this  is  perhaps  Doe  d. 
Knight  V.  Lady  Smythe,  4  M.  &.  S.  347. 
"  It  has,"  said  Dampier,  J.,  in  that  case, 
"  been  ruled  often,  that  neither  the 
tenant,  nor  any  one  claiming  by  him, 
can  dispute  the  landlord's  title.  This,  I 
believe,  has  been  the  rule  for  the  last 
twenty-five  years,  and,  I  remember,  was 
so  laid  down  by  Buller,  J.,  upon  the 
western  circuit."  Accordingly,  in  Doe 
d.  Bullen  v.  Mills,  2  B.  &  Ad.  17,  it 
was  held,  that,  if  a  tenant  consents  to 
give  up  possession  to  a  party  claiming 
by  a  title  adverse  to  his  own  landlord, 
that  party  is  estopped,  as  the  tenant 
would  have  been,  from  disputing  the 
landlord's  title.  So  a  person  who  de- 
fends in  ejectment  as  landlord  is  bound 
by  an  estoppel  of  this  sort  existing 
against  the  tenant  in  possession.  Doe 
V.  Lady  Smythe,  ubi  supra;  Doe  v. 
Mizein,  2  M.  &  Rob.  56. 

A  great  number  of  instances  of  this 
sort  will  be  found  collected  in  the  note 
to  Veale  v.  Warner,  1  Wms.  Saund. 
325;  in  addition  to  which,  see  Doe  v. 
Fuller,  1  Tyr.  &  Gr.  17 ;  Parry  v.  House, 
Holt,  489;  Hall  v.  Butler,  2  P.  &  Dav. 
374;  10  Ad.  &  Ell.  204;  [Dolby  v.  lies, 
11  Ad.  &  Ell.  335;  Doe  v.  Wiggins,  4 
Q.  B.  367  ;  Doe  v.  Foster,  3  C.  B.  215]; 
Att.  Gen.  v.  Lord  Hotham,  3  Russ.  415; 
Fleming  v.  Gooding,  10  Bing.  549,  in 
which  it  is  laid  down,  that,  where  pre- 
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miscsarelet  by  the  agent  of  an  unnamed 
landlord,  as  such,  the  tenant  who  has 
gone  into  possession  is  estopped  from 
f*458«l  *'^'^P"^'"g'  the  title  of  the  un- 
'■  -■    named  landlord  when  disclosed. 

See  also  Francis  v.  Doe,  4  Mee.  &.  W. 
331,  where  a  firm  taking  a  lease  from 
one  of  the  partners  was  held  to  be 
estopped.  The  principle  of  the  rule  in- 
cludes even  a  licensee,  who  is  prevented 
from  disputing  the  title  of  the  person 
who  licensed  him;  Doe  d.  Johnson  v. 
Baytup,  3  Ad.  Sl  Ell.  188.  In  that  case, 
the  defendant  asked  leave  of  the  party 
possessed  to  get  vegetables  in  the  gar- 
den, and,  having  thus  obtained  an  en- 
trance, took  possession  of  the  house, 
claiming  a  title.  It  was  held  that  she 
was  estopped.  "  In  the  case,"  said  Pat- 
teson,  J.,  "of  a  person  who  has  become 
tenant,  there  is  no  doubt  as  to  the  law. 
Doe  d.  Knight  v.  Lady  Smythe  shows 
that  he  must  first  give  up  possession  to 
the  party  by  whom  he  was  let  in,  and 
then,  if  h'e,  or  any  one  claiming  by  him, 
has  a  title  aliunde,  that  title  may  be 
tried  by  ejectment.  .  .  .  The  rule  as  to 
claiming  title,  which  applies  to  the  case 
of  a  tenant,  extends  also  to  that  of  a  per- 
son coming  in  by  permission,  as  a  mere 
lodger,  or  as  a  servant."  See  likewise 
Doe  V.  Skirrow,  7  Ad.  &  Ell.  160; 
Doe  d.  Willis  v.  Birchmore,  9  Ad.  &, 
Ell.  602. 

But  though  the  tenant  cannot  dispute 
the  landlord's  title,  he  is  permitted  to 
show  that  it  has  expired,  (see  the  autho- 
rities collected  in  the  notes  to  Walton 
V.   Watorhouse,   1  Wms.   Saund.  418,) 
for,  in  that  case,  he  does  not  dispute  the 
title,    but   confesses   and   avoids    it    by 
matter  ex  post  facto  :  thus  in  Hopcratl 
y.  Keys,  9  Bing.  613,  Hopcraft  was  let 
into  possession   by  Hawkins,  upon  the 
12th    February,    1831,   at  a   quarterly 
rent  for  a  year  certain.     But  Hawkins's 
own  title  was  under  Kent,  and  was  de- 
feasible upon  then  on-completion  of  cer- 
tain   matters,  which   not   having   been 
completed,  Kent  re-entered  before  any 
rent  became  payable  from  Hopcraft  to 
Hawkins,   and    kept  out    Hopcraft    for 
some    weeks,   but  afterwards    restored 
him  to  possession  under  a  new  agree- 
ment and  at  a  different  rent  payable  to 
himself    Hawkins  afterwards  distrained 
for  the  rent  he  had  reserved,  and,  in  an 
action  of  replevin,  it  was  held  that  Hop- 
craft was  not  estopped  from  showing, 
under  a  plea  of  no/i  tenuit,  that  his  land- 
lord had  a  defeasible  title  only,  and  that 
it  had  been  defeated  as  above  mentioned. 


See  Doe  v.  Seaton,  2  C.  M.  &  Rose. 
128 ;  Doe  d.  Higginbotham  v.  Barton.  1 1 
Ad.  &.  Ell.  307;"[Downes  v.  Cooper,  2 
Q,.  B.  250,  where  Lord  Denman,  C.  J., 
expressed  an  opinion  that  if  a  tenant  is 
estopped  from  denying  the  title  of  the 
landlord  who  gives  him  possession,  the 
landlord  must  also  be  estopped  from 
treating  as  his  tenant  him  whom  he  has 
required  to  enter  into  that  relation  with 
'  another  instead  of  himself] 

As  it  is  competent  to  the  tenant  to 
show  when  the  title  of  the  landlord  ex- 
pired, so  he  may  dispute  its  validity  at 
any  time  previous  to  his  own  te-  r^jrq-i 
nancy,  so  *as  to  avoid  an  assur-  '-  '  ■' 
ance  made  by  the  landlord  before  its 
commencement.  Doe  d.  Oliver  v. 
Powell,  1  Ad.  &  Eli.  531. 

The  estoppel  by  payment  of  rent  is 
not  so  strong  as  that  by  acceptance  of 
the  tenancy ;  for  a  person  who  has  paid 
rent  is  allowed  to  show  that  he  did  so 
in  consequence  of  mistake  or  misrepre- 
sentation.    Fenner  v.  Duplock,  2  Bing. 
10;  Rogers  v.   Pitcher,  6  Taunt.  202. 
"  The  rule  is  clear,"  said  Dallas,  J.,  in 
that   case,    "that,    generally,  a  tenant 
cannot  dispute  his  landlord's  title;  but 
here  it  comes  to  this  question,  whether, 
after  a  person  has  been   in  possession 
under  another  lessor,  if  he  has  been  per- 
suaded to  attorn   under   circumstances 
which  do  not  warrant  it,  it  may  not  be 
open  to  him  to  prove  that  the  rent  was 
paid  without  sufficient  ground ;    and  I 
think  it  is.  In  Doe  d.  Harvey  v.  Francis, 
2  M.  &  Rob.  57,  the  lessor  of  the  plain- 
tiff" proved  payment  of  rent — the  defend- 
ant  proposed  to  put  in  an  answer  in 
Chancery,  in  which  he  had  sworn  that 
he  had  no  real  interest  in  the  premises, 
but  had  acted  as  agent  for  a  body  of  ad- 
venturers.    It  was  objected  that  the  de- 
fendant was  estopped  from  disputing  the 
title  of  a  person  to  whom  he  had  paid 
rent.      The    objection,    however,    was 
overruled    by   Patteson,   J.,    who    said, 
'that  where  a  tenancy  was  attempted 
to  be  established  by  mere  payment  of 
rent,  without  any  proof  of  an  actual  de- 
mise, or  of  the  tenant's  having  been  let 
into  possession  by  the  person  to  whom 
the    payment   was   made,   evidence    is 
always  admissible  on   the   part  of  the 
tenant  to  explain  the  payment  of  rent, 
and  to  show  on  whose  behalf  such  rent 
was    received.' "      See   also    Brook    v. 
Biggs,  2  Bing.  N.  C.  272;   the  judg- 
ment  of  Patteson,  J.,  in  Hall  v.  Butler 
2  P.   &  D.  374,  10   Ad.  &  Ell.  274 
[Claridge  v.  M'Kenzie,  4  Scott,  N.  R 
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796,  4  M.  &  Gr.  143,  S.  C] ;  and  Doe 

d.  Plevin  V.  Brown,  7  Ad.  &  Ell.  447, 
where  it  was  held  that  a  tenant  who  had 
attorned  to  the  vendee  of  the  landlord 
was  not  estopped  from  showing  that  the 
landlord  had,  before  the  sale,  without  his 
knowledge,  become  bankrupt.  On  the 
same  principle,  in  Doe  d.  Higginbotham 
V.  Barton,  11  Ad.  &  Ell.  307,  a  tenant  let 
in  by  the  mortgagor,  and  who  had  paid 
rent  to  a  second  mortgagee,  was  allowed 
to  set  up  the  first  mortgage  on  receiving 
notice  of  it. 

However,  if  the  tenant  cannot  show 
some  special  reason  to  the  contrary,  he 
will  be  concluded  by  jiayment  of  rent. 
In  Cooper  v.  Blandy,  1  Bmg.  IN.  C.  45, 
two  persons,  under  whom  the  plaintiff 
in  replevin  claimed,  had  paid  rent  to  the 
defendant,  "  Whether  or  not,"  said  the 
Lord  Chief  Justice,  delivering  judgment, 
"such  a  payment  is,  in  all  cases,  and, at 
all  events,  an  estoppel,  which  precludes 
the  occupier  from  showing  that  some 
r*4."Q  1 '^^h^'"  *person  is  entitled,  we 
^  '  J  need  not  decide  here.  In  Ro- 
gers V.  Pitcher,  it  was  held  that,  under 
some  circumstances,  it  may  not  be  an 
estoppel.  But  it  is  not  pretended  here 
that  any  other  person  is  entitled  to  the 
rent ;  and  after  two  successive  tenants, 
under  whom  the  plaintiff  comes  into  pos- 
session, have  admitted  the  defendant's 
title,  we  are  called  on  to  say  he  has 
none.  Before  calling  on  us  to  come  to 
any  such  conclusion,  the  plaintiff  should, 
at  least,  show  that  he  paid  the  rent  to 
the  defendant  by  mistake,  and  that  some 
other  person  was  entitled  to  receive  it." 
[Accord.  Doe  d.  Marlow  v.  Wiggins,  4 
Q.  B.  367.] — Bosanquet,  J.,  in  delivering 
his  judgment,  cited  the  expressions  of 
Bayley,  J.,  in  Panton  v.  Jones,  3  Camp. 
372, — "  I  have  no  doubt  that  submitting 
to  a  distress,  acknowledges  the  tenancy. 
The  landlord  after  distraining  cannot 
bring  an  ejectment ;  and  the  occupier,  if 
he  does  not  replevy,  is,  I  think,  precluded 
from  denying  the  title  of  the  landlord." 
See  also  Doe  v.  Plomer,  9  Bing.  41.  In 
Doe  d.  Nepean  v.  Budden,  4  B.  &  Ad, 
626,  the  Court  seem  to  have  intimated 
in  their  judgment  that  the  person  whose 
title  the  tenant  seeks  to  setup,  must  not 
be  one  whose  name  the  landlord  would 
be  entitled  to  use  in  an  ejectment. 

Estoppel  by  admittance  is  mentioned 
by  Lord  Coke,  Co.  Litt.  3.52  b,  as  one 
species  of  estoppel  by  matter  of  record. 
The  roll  of  a  manor  is  perhaps,  however, 
scarcely  to  be  called  a  record ;  and  in 


the  late  case  of  Doe  d.  Nepean  v.  Bud- 
den, 5  B.  &  Ad.  626,  the  objection  to  a 
tenant's  disputing  the  title  of  the  lord 
who  had  admitted  him  seemed  to  be  rest- 
ed by  the  Court  rather  upon  the  ordi- 
nary principle  by  which  a  tenant  is  pre- 
cluded from  disputing  his  landlord's  title. 
[To  the  same  class  of  estoppels  in  pais, 
by  entry,  acceptance  of  an  estate,  and 
the  like,  may  be  referred  those  cases  in 
which  a  tenant,  by  accepting  a  lease  for 
a  new  term,  even  less  than  the  existing 
one,  is  held  impliedly  to  surrender  it, 
(provided  always  that  such  an  estate 
pass  by  the  new  lease,  as  appears  there- 
by to  have  been  contemplated  by  the 
parties  at  the  time,  that  being  an  im- 
plied condition  of  such  a  surrender.  Roe 
V.  Archbishop  of  York,  6  East,  86  ;  Doe 
d.  Biddulph  v.  Poole,  Q.  B.  26  Feb.  1848, 
17  L.  J.  143.]  As,  if  a  lessee  for  thirty 
years  takes  a  new  lease  though  but  for 
three  years,  and  to  begin  ten  years 
hence,  yet  this  is  presently  a  surrender 
and  determination  of  the  whole  first  term 
of  thirty  years.  Bac.  Abr.,  Leases  {S)  2. 
And  for  the  same  reason  apparently  an 
agreement  between  a  landlord  and  a 
tenant  that  the  tenancy  should  cease  and 
the  landlord  re-enter,  acted  upon  by  the 
tenant's  quitting  and  the  landlord's  re- 
entry accordingly,  has  been  holden  to 
work  a  surrender  by  operation  of  law, 
Grimmam  v.  Legge,  8  B.  &  C.  ^.-q,  , 
*324 ;  Dodd  v.  Acklom,  7  Scott,  L  ^^^^  i 
N.  R.  415  ;  but  not  without  a  change  of 
possession,  Mollett  v.  Brayne,  2  Camp. 
103;  Doe  d.  Huddleston  v.  Johnston, 
M'Clel.  &  Y.  141 ;  Johnston  v.  Huddle- 
ston, 4  B.  &  C.  922 ;  althougii  even  then 
the  agreement  might  operate  as  a  de- 
fence to  an  action  for  rent,  Gore  v. 
Wright,  8  Ad.  &  Ell.  118.  The  doc- 
trine involved  in  the  cases  above  refer- 
red to  was,  in  Thomas  v.  Cook,  2  Stark. 
408,  2  B.  &  Aid.  119,  applied  (it  is  be- 
lieved  for  the  first  time,  except  the  pre- 
vious case  of  Stone  v.  Whiting,  2  Stark. 
235,  be  considered  in  the  light  of  a  deci- 
sion) to  a  case  where  a  new  demise  was 
made  by  the  reversioner  with  the  assent 
of  the  lessee  to  a  third  person  whom  the 
lessee  had  previously  put  in  possession; 
and  that  case  was  followed  by  the  Court 
of  Exchequer  in  Walker  v.  Richardson, 
2  Mee.  &.  W.  882,  where  the  demise 
was  of  tolls ;  and  by  the  Court  of  Ex- 
chequer in  Ireland,  in  Lessee  Lynch  v. 
Lynch,  6  Ir.  L.  R.  131,  where  the  ori- 
ginal lease  was  freehold.  In  the  latter 
case  a  passage  from  Sheppard's  Touch- 
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stone,  p.  301,  was  cited  to  sliow  that  a 
new  lease  to  the  tenant  and  a  t^tranger 
has  the  elfoct  of  a  surrender  by  opera- 
tion of  law,  equally  with  a  new  lease  to 
the  tenant  sinyly  ;  and  it  was  said  that 
Thomas  v.  Cook,  where  the  new  demise 
was  with  the  assent  of  the  lessee  to  a 
stranger,  did  not  go  much  further. 
Pennefather,  B.  in  the  course  of  his 
judgment,  observed  that  doubts  had  been 
entertained  of  the  soundness  of  the  deci- 
sion in  Thomas  v.  Cook,  in  which  doubts 
he  himself  had  participated  ;  but  he  said, 
that,  acted  upon  as  that  case  had  been, 
it  could  not  be  controverted  except  in  a 
court  of  error.  The  other  judges  ex- 
pressed their  opinion  that  it  had  been 
correctly  decided.  All  agreed  that  it 
was  a  bmding  authority  upon  a  motion 
for  a  new  trial,  and  that  it  applied  equal- 
ly to  the  case  of  a  freehold  as  of  a  chat- 
tel interest,  between  which,  they  said, 
no  sound  distinction  could  be  suggested 
in  this  respect,  referring  to  Mellow  and 
May's  case,  Moore,  636,  case  829.  In 
later  cases,  however,  the  propriety  of 
those  decisions  has  been  the  subject  of 
discussion.  They  appear  to  have  been 
for  the  first  time  distinctly  called  in 
question  in  the  profoundly  elaborate 
judgment  of  the  Court  of  £.\chequer  in 
Lyon  V.  Reed,  13  Mee.  &-  VV.  28-5.  As- 
suming the  view  of  the  facts  stated  in 
the  judgment  to  have  been  that  adjudi- 
cated upon,  (although  a  somewhat  d lifer- 
ent colour  is  given  them,  so  far  as  the 
assent  of  the  termor  is  concerned,  in  the 
judgment  of  the  Court  of  Queen's  Bench 
in  IN'icholls  v.  Atherstone.  infra,)  the 
point  decided  in  Lyon  v.  Reed  appears 
to  have  been,  that  the  delivery  up  of  his 
lease  by  one  who  had  a  term  of  years 
in  a  reversion,  with  an  assent  on  his 
part  to  the  making  of  a  new  lease 
(by  the  owner  of  the  reversion  ex- 
pectant on  his  term)  to. a  third  person, 
r  *4"Q  •  n  *'''-"*^  ^^^^  making  of  that  lease 
*-  '  -'  accordingly,  did  not  work  a 
surrender  by  operation  of  law;  because 
the  acts  of  delivering  up  the  lease,  and 
assent  to  the  making  of  a  new  lease  to 
a  third  person,  were  held  not  to  belong  to 
that  class  of  acts  in  pais  (mentioned 
ante,  45S)  which  bind  parties  by  way  of 
estoppel,  and  "  which  anciently  really 
were  and  in  contemplation  of  law  have 
always  continued  to  be,  acts  of  notoriety 
not  less  formal  and  solemn  than  the  exe- 
cution of  a  deed,  such  as  livery,  entry, 
acceptance  of  an  estate,  and  tiie  like." 
The  term  surrender  by  operation  of  law 


was  said,  by  Parke,  B.,  in  delivering  the 
judgment  of  the  court,  to  be  properly  ap- 
plied to  cases  where  some  "  act  has  been 
done  by  or  to  the  owner  of  a  particular 
estate,  the  validity  of  which  he  is  estop- 
ped from  disputing,  and  which  could  not 
have  been  done  if  the  particular  estate 
continued  to  exist.  The  law  there  says 
that  the  act  itself  amounts  to  a  surren- 
der. In  such  case,  it  will  be  observed, 
there  can  be  no  question  of  intention. 
The  surrender  is  not  the  result  of  inten- 
tion. It  takes  place  independently  and 
even  in  spite  of  intention."  And  in  a 
subsequent  part  of  the  judgment,  after 
referrmg  to  the  enumeration  of  the  acts 
of  notoriety  already  mentioned,  in  Co. 
Litt.  352,  his  lordship  proceeded  to  say  : 
— "  Whether  a  party  had  or  had  not 
concurred  in  an  act  of  this  sort  was 
deemed  a  matter  which  there  could  be 
no  difficulty  in  ascertaining,  and  then 
the  legal  consequences  followed.  But 
in  what  uncertainty  and  peril  will  titles 
be  placed  if  they  are  liable  to  be  affect- 
ed by  such  accidents  as  those  alluded  to 
by  Mr.  Justice  Bayley."  That  part  of 
the  judgment  of  Bayley,  J.,  in  TJiomas 
V.  Cook  is  here  alluded  to,  where  that 
learned  judge  said  that  the  jury  were 
right  in  finding  that  the  original  tenant 
assented,  because,  he  said,  it  was  clearly 
for  his  benefit.  Parke,  B.,  proceeded  to 
say  : — "  If  the  doctrine  of  Thomas  v. 
Cook  should  be  extended,  it  may  very 
much  atiect  titles  to  long  terms  of  years, 
mortgage  terms  for  instance,  in  which 
it  frequently  happens  that  there  is  a  con- 
sent expressed  or  implied  by  the  legal 
termor  to  a  demise  from  a  mortgagor  to 
a  third  person.  To  hold  that  such  a 
transaction  could,  under  any  circum- 
stances, amount  to  a  surrender  by  opera- 
tion of  law  would  be  attended  with 
most  serious  consequences.  The  case 
of  Thomas  v.  Cook  has  been  followed 
by  others  and  acted  upon  to  a  consider- 
able extent.  Whatever  doubt,  there- 
fore, we  might  feel  as  to  the  propriety 
of  the  decision  that  in  such  a  case  there 
was  a  surrender  by  act  and  operation  of 
law,  we  should  probably  not  have  felt 
ourselves  justified  in  overruling  it.  And 
perhaps  the  case  itself,  and  others  of  the 
same  description,  might  be  supported 
upon  the  ground  of  the  actual  occupa- 
tion by  the  landlord's  *"^*' r  *459(7 1 
tenants,  which  would  have  the  '- 
effect  of  eviction  by  the  landlord  himself 
in  superseding,"  (quaere  suspending,) 
"  the  rent  or  compensation  for  use  and 
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occupation  during'  the  continuance  of 
that  occupation.  But  we  feel  fully  war- 
ranted in  not  extending  the  doctrine  of 
that  case,  which  is  open  to  so  much 
doubt,  especially  as  such  a  course  m\g\it 
be  attended  with  very  mischievous  con- 
sequences to  the  security  of  titles.  If, 
in  compliance  with  these  cases,  we  hold 
that  there  is  a  surrender  by  act  and  ope- 
ration of  law  where  the  estates  dealt 
with  are  corporeal  and  in  possession,  and 
of  which  demises  may  therefore  be  made 
by  parol,  or  writing,  and  where  there  is 
an  open  and  notorious  shifting-  of  the 
actual  possession,  it  does  not  follow  that 
we  should  adopt  the  same  doctrine 
where  reversions  or  incorporeal  hcredi- 
nients  are  disposed  of,  which  pass  only 
by  deed.  With  respect  to  these,  we 
think  we  ought  to  abide  by  the  ancient 
rules  of  the  common  law,  which  have 
not  been  broken  in  upon  by  any  modern 
decision  ;  for  that  of  Walker  v.  Richard- 
son, 2  Mee.  &.  W.  8S2,  which  has  been 
much  relied  on  in  argument,  is  not  to 
be  considered  as  any  authority  in  this 
respect,  inasmuch  as  the  distinction 
that  the  right  to  tolls  lay  in  grant  was 
never  urged,  and  probably  could  not 
have  been  with  success,  as  the  leases, 
perhaps,  passed  the  interest  in  the  soil 
itself."  The  reasoning  of  the  Court  of 
Exchequer  in  Lyon  v.  Reed,  has  been 
since  entirely  concurred  in  by  the  Lord 
Chancellor  of  Ireland  (Sir  Edward  Sug- 
den)  in  Creagh  v.  Blood,  3  Jones  &  Lat. 
133,  (2  December,  1845,)  but  disap- 
proved of  by  the  Court  of  Queen's 
Bench,  ISicholls  v.  Atherstone,  10  Q. 
B.  944.  In  Creagh  v.  Blood  the  term 
which  was  alleged  to  have  been  surren- 
dered by  operation  of  law  was  a  free- 
hold, as  in  Lessee  Lynch  v.  Lynch, 
supra.  Sir  Edward  Sugden,  L.  C.,  in 
his  judgment,  speaking  of  that  case 
said: — "The  point  came  upon  me  by 
surprise,  and  until  I  heard  of  the  deci- 
sion, I  was  not  aware  of  any  such  rule  ; 
and  speaking  with  great  deference,  I 
think  It  will  turn  out  that  there  is  not 
such  a  rule  of  law.  Before  I  would  act 
on  it,  I  should  require  the  question  to 
undergo  further  consideration;  for  an 
estate  of  freehold  cannot  since  the  Sta- 
tute of  Frauds,  be  created  or  transferred 
without  writing,  and  where  the  statute 
speaks  of  surrender  by  operation  of  law 
it  certainly  alludes  to  those  surrenders 
where  the  party,  whether  by  estoppel  or 
otherwise,  accepts  an  estate  inconsis- 
tent with   the  estate  he  has.     If  I  am 


in  possession  under  a  freehold  lease, 
it  is  not  by  standing  by  while  the 
lessor  with  my  knowledge  grants  the 
lands  to  another  person  as  if  lie  were 
entitled  to  them  in  possession,  that  my 
estate  is  to  be  divested.  I  may,  in  con- 
sequence of  my  conduct,  be  compelled 
*by  a  court  of  equity  to  trans-  r%irq„-] 
fer  my  estate;  but  not  being  a     '-  -' 

party  to  the  deed,  and  not  having  trans- 
ferred my  estate  or  parted  vvilh  the  pos- 
session, I  confess  it  appears  to  me  that 
such  conduct  cannot  amount  to  a  surren- 
der by  operation  of  law  of  the  estate  so 
vested  in  me."  His  lordship  proceeded 
to  direct  a  case  to  be  sent  to  a  court  of 
law,  but  in  consequence  of  the  difficulty 
of  framing  a  case,  the  question  between 
the  parties  was  afterwards  decided  with- 
out the  opinion  of  a  court  of  law  being 
taken,  and  the  Lord  Chancellor,  in  the 
course  of  his  final  judgment,  said: — 
"The  case  of  Thomas  v.  Cook  esta- 
blished a  new  doctrine,  but  it  proceeded 
upon  the  act  of  the  former  tenant  who 
had  placed  another  in  possession,  and 
agreed  to  the  latter  becoming  immedi- 
ate tenant  to  the  landlord  :  and  it  is  so 
explained  in  Johnston  v.  Huddleston,  4 
B.  &  C.  933,  by  Bayley,  J.,  who  joined 
in  the  decision  in  Thomas  v.  CooK.  But 
I  entirely  concur  in  the  reasons  given 
by  Parke,  B.,  in  delivering  the  judgment 
of  the  court  in  Lyon  v.  Reed.  If 
Thomas  v.  Cook  is  not  to  be  overruled, 
the  doctrine  should  not  be  carried  fur- 
ther. The  case  of  Lessee  Lynch  v. 
Lynch  was  relied  upon  as  an  authority 
that  the  doctrine  equally  applies  to  a 
freehold  interest  like  that  in  this  case, 
and  no  doubt  the  point  was  so  decided. 
But  with  all  my  respect  for  the  judges 
who  decided  that  case,  I  cannot  follow 
it — I  never  so  understood  the  law;  and 
the  authorities  quoted  in  the  judgment 
in  Lyon  v.  Reed  would  seem  to  establish 
the  contrary  to  be  the  law.  I  think  the 
new  rule  would  have  a  more  extensive 
operation  than  at  first  sight  would  ap- 
pear. Upon  this  point,  if  I  were  com- 
pelled to  decide,  I  should  be  of  opinion 
that  the  freehold  interest  could  not  be 
held  to  be  surrendered  by  operation  of 
law,  on  the  ground  of  an  acquiescence 
in  the  now  lease."  It  did  not  however 
become  necessary  to  decide  that  point. 
In  Nicholls  v.  Atherstone.  10  Q,-  B. 
944,  the  Court  of  Queen's  Bench  do  not 
a])pear  to  have  had  belbre  tliein  liie 
o[)inion  expressed  by  Sir  Edward  Sug- 
den.    In  tiiat  case,  the  tenant,  during 
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the  term  (wliich  being  for  three  years 
to  commence  from  a  day  after  tl'ie  de- 
mise, required  to  be,  and  had  been, 
created  by  a  writing  within  the  Statute 
of  Frauds,)  quitted  the  premises,  and 
wrote  to  the  landlord,  stating  his  ina- 
bility to  pay  the  rent,  and  that  he  trusted 
the  rooms  might  be  let  by  the  landlord 
to  some  other  person,  and  on  better 
terms.  The  landlord  accordingly  did 
let  the  rooms  to  another  tenant,  who 
entered,  and  paid  rent  for  some  time; 
but,  upon  his  insolvency,  arrears  falling 
due,  the  landlord  turned  round  upon  the 
former  tenant,  and  sued  him  in  debt  on 
the  demise;  to  which  the  defendant 
pleaded,  amongst  other  pleas,  surrender 
and  eviction.  The  learned  judge, 
r*AKqf-]  *VVightman,  J.,  who  tried  the 
L  -^ -■  cause,  left  it  to  the  jury  to 
say,  whether  the  plaintiff  did  not  agree 
to  the  terms  proposed  by  the  defendant 
in  his  letter,  and  accept  the  new  tenant 
as  his  tenant  in  lieu  and  substitution  of 
the  defendant,  which  the  jury  found  in 
the  affirmative;  whereupon  the  learned 
judge  directed  the  verdict  to  be  entered 
for  the  defendant  on  the  pleas  of  sur- 
render and  eviction,  reserving  leave  to 
move  to  enter  a  verdict  for  the  plaintiff 
upon  either  or  both  of  those  issues.  A 
rule  was  obtained  accordingly;  and 
after  argument  and  time  taken  to  con- 
sider, the  ruling  of  Wightman,  J.,  was 
upheld  by  the  court.  That  case  is, 
therefore,  an  additional  authority  for 
saying  that  where  a  tenant  quits  posses- 
sion of  the  demised  land,  and  the  land- 
lord, with  his  consent,  lets  them  to  a 
new  tenant,  and  puts  him  in  possession 
with  the  intention  of  substituting  that 
new  tenant  for  the  former  one,  the  term 
of  his  former  tenant  is  surrendered  by 
operation  of  law.  Lord  Denman,  in  de- 
livering the  judgment  of  the  court  in 
Nicholis  V.  Atherstone,  argued  that, 
even  assuming  the  definition  of  a  sur- 
render by  operation  of  law  to  have  been 
correctly  stated  in  Lyon  v.  Reed,  the 
terms  of  that  definition  were  satisfied 
by  the  facts  existing  in  JVicholls  v. 
Atherstone.  The  landlord,  he  said,  was 
bound,  no  doubt;  so  was  the  new  ten- 
ant; and  so  far  as  the  defendant  was 
concerned,  he  had  been  an  active  party 
to  the  transaction,  not  merely  by  con- 
senting to  the  new  letting,  but  by  giving 
up  possession,  and  enabling  the  new  ten- 
ant to  enter;  so  that,  according  to  the 
doctrine  of  Pickard  v.  Sears,  post  400, 
he  would   be   precluded  from  denying 


with  effect  the  estate  of  the  new  ten- 
ant, the  result  of  which  was  "nearly 
the  same  as  an  estoppel :"  That  if  "an 
act  of  notoriety"  were  required,  the  no- 
toriety of  the  transaction  was  essentially 
greater  than  that  which  accompanies  a 
parol  demise  between  the  same  landlord 
and  tenant,  which  is  a  clear  surrender 
by  operation  of  law  :  That  this  mode  of 
surrender  by  operation  of  law  had  been 
recognised  in  each  of  the  superior 
courts,  Mathews  v.  Sawel,  8  Taunt. 
270;  Thom.as  v.  Cook  ;  Walker  v.  Rich- 
ardson ;  Beer  v,  Williams,  2  Cr.  M.  &, 
R.  581;  and  held  valid  at  Nisi  Prius  in 
Stone  V.  Whiting,  and  many  other 
cases:  That  the  modern  date  of  the  re- 
ported decisions  might  have  arisen  from 
there  having  been  no  question  on  the 
point  in  earlier  times:  And  indeed,  that, 
from  Mollelt  v.  Brayne,  2  Camp.  103; 
Whitehead  v.  Clifford,  5  Taunt.  518,  it 
might  be  inferred  that  at  least  as  early 
as  1809,  a  restoration  of  the  possession 
to  the  landlord,  and  a  discharge  of  the 
tenant  by  him,  was  considered  a  sur- 
render by  operation  of  law :  and  that 
•*  where  there  is  an  agreement  to  surren- 
der a  particular  estate,  and  the  [-^.j-n  1 
possession  is  changed  *accord-  '-  '  °^ 
ingly,  it  is  more  probable  that  the  legis- 
lature intended  to  give  effect  to  an 
agreement  so  proved  as  a  surrender  by 
operation  of  law,  than  to  allow  either 
party  to  defeat  the  agreement  by  alleg- 
ing the  absence  of  written  evidence." 
His  lordship  added  : — "  Although  we  do 
not  assent  to  the  observations  upon  the 
cases  from  Thomas  v.  Cook  downwards 
in  the  learned  and  able  judgment  given 
in  Lyon  v.  Reed,  we  wish  to  express 
our  entire  concurrence  in  the  decision 
in  that  case."  And  in  a  subsequent 
part  of  the  judgment,  his  lordship  said 
of  Lyon  v.  Reed: — "There  was  no 
change  in  the  possession  of  the  land,  no 
actual  change  in  the  possession  of  the 
reversion  could  be  made  apparent,  and 
the  facts  stated  lead  to  the  conclusion 
that  Ord  and  Planta,  (the  original  ter- 
mors,) did  not  know  of  the  demise  to 
Osborne  and  Burt  (to  whom  the  new 
lease  was  made  ;)  but  the  probability  is, 
that  tlie  term  in  them  as  trustees  had 
been  forgotten  at  the  time  when  their 
concurrence  was  requisite  for  the  new 
lease."  It  is  obvious,  however,  that  the 
Court  of  Exchequer  did  not  rely  on  that 
view  of  the  facts,  because,  in  the  course 
of  the  judgment,  Parke,  B.  said  : — 
"  Even  adopting  as  we  do  the  argument 
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of  the  plaintiff,  tliat  the  delivery  up  by 
Ordaiul  Planta  of  the  lease  in  question 
affords  cogent  evidence  of  their  having 
consented  to  the  new  lease,  still  there  is 
no  estoppel  in  such  a  case." 

It  must  therefore  be  admitted  that  a 
difference  of  opinion  exists  upon  this 
important  subject,  and  that  on  each  side 
are  ranked  high  authorities;  and  this 
difference  is  rendered  the  more  embar- 
ra.ssing  by  the  difficulty  of  perceiving 
how  far  the  previous  decisions  are  in- 
volved. For  instance,  are  those  cases 
affected  by  it,  where  by  consent  of  the 
landlord  and  tenant,  the  tenant  has  quit- 
ted and  the  landlord  himself  re-entered, 
as  in  Grimman  v.  Legge  and  Dodd  v. 
Acklom  1  It  may  seem  strange  that 
thej  should ;  for  if  a  new  demise  by 
parol  even  for  a  day,  if  accepted,  would 
operate  as  a  surrender  of  the  former 
tenancy,  will  the  law,  it  may  be  asked, 
for  the  sake  of  a  formal  consistency, 
drive  the  parties  to  that  idle  ceremony 
in  order  to  effect  their  object  1  If  the 
reasoning  in  Lyon  v.  Reed  be  followed 
out  in  practice  to  its  full  extent,  it  will 
hardly  stop  short  of  that  result;  for  it 
is  hard  to  distinguish  the  cases  where 
the  landlord  in  his  own  person  enters 
by  agreement  with  his  tenant,  and  where 
a  third  person  authorised  by  the  land- 
lord so  enters,  as  in  Nicholls  v.  Ather- 
stone.  In  this  respect  it  may  here  be 
observed  that  Nicholls  v.  Atherstone  is 
distinguishable  from  Thomas  v.  Cook; 
that  in  Thomas  v.  Cook,  the  third  per- 
son had  been  in  the  first  instance  let 
into  possession  by  the  tenant  apparently 
without  communication  with  the  land- 
lord, whereas  in  Nicholls  v.  Atherstone 
r*4'iQAl  ^'''^^  third  person  was  put  in  by 
^  '  J  the  landlord,  with  the  consent 
and  by  the  authority  of  the  tenant.  It 
would  seem,  however,  according  to  the 
view  taken  in  Lyon  v.  Reed,  that  that 
circumstance  makes  no  substantial  dif- 
ference between  the  two  cases ;  for  it 
is  there  distinctly  laid  down  that  agree- 
ment to  an  act  done  by  the  reversioner 
is  not  sufficient,  and  for  that  many 
authorities  are  cited.  There  is  not,  in- 
deed, in  Lyon  v.  Reed  any  express  dis- 
sent from  that  class  of  cases  where  a 
surrender  had  been  holden  to  be  wrought 
by  the  entry  of  the  landlord  himself  in 
pursuance  of  an  arrangement  between 
him  and  the  tenant;  but  until  a  satis- 
factory distinction  is  pointed  out  between 
the  entry  of  the  landlord    and  that  of 


his  new  tenant,  it  is  conceived  that  the 
argument  in  Lyon  v.  Reed  applies  to 
both.  Can  it  be  said  that  the  entry  of 
the  new  tenant  is  to  be  viewed  as  his 
entry  only,  and  in  no  sense  as  that  of 
the  landlord  1  Not  consistently  with 
Doe  v.  Harlow,  12  Ad.  &  Ell.  40,  where 
the  Court  of  Queen's  Bench  overruling 
the  dictum  of  Mansfield,  C.  J,  in  Burn 
v.  Richardson,  4  Taunt.  726,  held  the 
landlord  liable  in  trespass  for  mesne 
profits  by  reason  of  the  occupation  of 
his  tenant.  But  again,  to  put  another 
case,  can  any  distinction  be  made  in 
this  respect  between  the  surrender  of  a 
term  requiring  to  be  created  by  a  writ- 
ing under  the  Statute  of  Frauds,  27 
Car.  2,  c.  3,  or  a  deed  under  8  &  9  Vict. 
0. 106,  and  a  mere  tenancy  from  year  to 
year  created  by  parol  ^  It  seems  not, 
so  far  at  least  as  appears  by  the  decided 
cases;  for  they  are  of  later  date  than 
the  Statute  of  Frauds,  by  the  third  sec- 
tion of  which  all  surrenders  of  terms, 
no  matter  how  short  their  duration,  and 
whether  created  by  writing  under  the 
first  section  or  not,  are  prohibited,  unless 
by  deed  or  note  in  writing,  signed  &c.,"or 
by  act  or  operation  of  law."  The  case  of 
Lessee  Lynch  v.Lynch,  therefore,  though 
distinguishable  by  the  circumstance 
that  the  estate  there  was  freehold, 
seems  to  stand  on  the  same  foundation 
as  Thomas  v.  Cook.  In  Nicholls  v. 
Atherstone  also,  as  we  have  seen,  the 
lease  required  to  be  and  was  created  by 
writing,  and  that  circumstance  seems  to 
have  been  treated  as  immaterial.  The 
Stat.  8  &  9  Vict.  c.  106,  s.  3,  does  not 
appear  to  make  any  alteration  in  this 
respect,  for  it  enacts  simply  that  a  sur- 
render in  writing  of  an  interest  in  any 
tenements  or  hereditaments  not  being  a 
copyhold  interest,  and  not  being  an  in- 
terest which  might  by  law  have  been 
created  without  writing,  if  made  after 
10  October  1845,  shall  be  void  at  law 
unless  made  by  deed;  and  so  leaves 
the  case  of  a  surrender  otherwise 
than  in  writing  untouched.  Last- 
ly, what  of  estates  which  by  the 
common  law  required  to  be  transfer- 
red by  deed,  viz.,  incorporeal  heredita- 
ments— '"to  those  it  seems  that  r^irn,-i 
the  doctrine  of  Thomas  v.  Cook  ■-  '  J 
cannot  be  extended.  It  was  so  express- 
ly holden  in  Lyon  v.  Reed ;  and  in 
Nicholls  v.  Atherstone,  the  Court  of 
Queen's  Bench  seem  to  have  treated  it 
as  an  ingredient  in  the  sort  of  surrender 
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there  upheld  that  there  should  be  a 
chano[o  of  possession  ;  which,  properly 
epcakinfT,  cannot  be  in  the  case  of  an 
incorporeal  hereditament. 

The  controversy  will  therefore  in  fu- 
ture probably  be  limited  to  cases  of  es- 
tates in  possession,  whether  freehold  or 
chattel.      And    it  will    in    the   greater 
number  of  instances  concern  the  legal 
estate  in  the  land  rather  than  the  liabili- 
ty to  the  rent;  for  it  may  be  presumed 
that  in  Nicholls  v.  Atherstone  the  Court 
of  Exchequer    would    have   decided    in 
favour  of  the  defendant,  as  the  Court  of 
Queen's  Bench  did,  but  on   a  different 
ground,  namely,  that  of  euic/ion.    What- 
ever court  shall  next  have  to  decide  the 
question,  may  well   pause  between  the 
conflicting  inconvenience  of  either  over- 
ruling a  series  of  cases  extending  in  an 
unbroken  line   from  1809  to  1844,  and 
since  adhered  to  on  consideration  by  the 
Court  of  Queen's  Bench,  or  by  acting 
upon  them,  to  aid   in  keeping  open  so 
wide  a  gate  as  they  have  made  for  un- 
certainty and  fraud.    If,  on  the  one  hand, 
it  be  considered  hard  that  a  landlord  and 
tenant  Fhould  not  be  able  to  put  an  end 
to  the  lease   without  a   formal   instru- 
ment, or  some  unequivocal  act  of  which 
a  courl  of   law  can  at  once  predicate 
that  it  has  wrought  a  surrender;  on  the 
other,  it  must  be  admitted  to  be  a  highly 
unsatisfactory  state   of  the  law  where 
titles  to  properly  may  be  perilled  by  in- 
quiries before  a  jury  as  to  the  intention 
with   which  equivocal  acts  have  been 
done.     And   it  may  not   be  altogether 
immaterial  to  bear  in  mind  that  there  is  a 
jurisdiction  in  equity  to  which  the  par- 
ties may  if  necessary  resort  for  the  pur- 
pose of  enforcing  their  contracts,   and 
compelling  a  proper  conveyance  of  the 
legal  estate  in  accordance  with  them. 
It°is  to  be  hoped  that  when  next  such  a 
question  distinctly  arises,  it  may  be  car- 
ried into  a  court  of  error,  where  the 
whole  subject  may  be  freely  discussed, 
and  the  law  placed  upon  some  satisfac- 
tory basis  of  reason  or  authority,  or  if 
still  possible  both.] 

Contrary  to  the  feeling  which  seems 
to  have  pervaded  the  courts  with  regard 
to  other  classes  of  estoppel,  their  incli- 
nation appears  to  have  been  to  extend 
the  list  of  estoppels  in  pais,  especially 
in  mercantile  transactions,  where  men 
are  obliged  to  trust  much  to  ap- 
pearances. Thus,  it  has  often  been  laid 
down,  that  the  acceptor  is  precluded 
from    disputing   the   drawer's   ability; 


[Pitt  V.  Chappelow,  8  Mee.  &  W.  624  ;] 
or,  if  after  sight  of  the   bill,  hand-writ- 
ing; [Beeman  v.  Duck,    11  Meo.  &  \V. 
251  ;]  the  indorsee  from  disputing  that 
of  any  antecedent    party  to   the    bill ; 
*Jenysv.  Fawier,  Str.  94(i;  Lam-  r^^f-ni 
bert    v.    Pack,    Salk.    127,    Ld.  L  ^^^^ 
Raym.  443  ;  Cricklow  v.  Parry,  2  Camp. 
182:  [see  Arnani  v.  Castriquc,  13  Moe. 
&  \V.443;]  tlie  agent  from  questioning 
the  title  of^  his  principal  to  the  subject- 
matter  of  the  agency:  Gosling  v.  Bir- 
nie,   7  Bing.  339;    HoU    v.  Griffin,  10 
Bing.  246;    White  v.  Bartlett,  9  Bing. 
378;  Kieran  v.  Saunders,  6  Ad.  &  Ell. 
515;  [and    Betteley  v.  Read,  4  Q.  B. 
511.]     And   see  the   general   rule  laid 
down  in  Pickard  v.  Sears,  6  Ad.  &.  Ell. 
475.     "The  rule  of  law  is  clear,"  said 
Lord  Denman,  delivering   the  judgment 
of  the  Court  in  that  case,  "that  where 
one,  by  his  words  or  conduct,  wilfully 
causes  another  to  believe  in   the  exist- 
ence of  a  certain   state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as 
to  alter  his  own   previous  position,  the 
former    is     concluded    from     averring 
against  the  latter  a  different    state    of 
things  as  existing  at  the  same  time." 
See    the    above    principle   affirmed    in 
Gregg  V.  Wells,  2  P.  &.   Da  v.  296,  10 
Ad.  &  Ell.  90;  Coles  v.  Bank  of  Eng- 
land, 10  Ad.  &  Ell.  439;  and  see  San- 
dys  V.  Hodgson,  2  P.  &  Dav.  433,  10 
Ad.  &  Ell.  472.     [Stroud  v.  Stroud,  7 
Man.  &  Gr.  417;  Cox  v.  Cannon,  4  N. 
C.  453;  Sheffield  Railway  v.  Woodcock, 
7  Mee.  &    W.  574  ;    Cheltenham   Rail- 
way V.  Danvill,  2  Q.  B.  281 ;  Downes 
V,  Cooper,  2  Q.  B.  256,  Doe  v.  Groves, 
10  Q.  B.  486.     In  Freeman  v.  Cooke, 
2  Exch.  654,  Parke,  B.,  in  delivering 
the  judgment  of  the  Court  of  Exchequer 
(reported  12  Jur.   777),  stated   that  the 
rule  laid  down  in  Pickard  v.  Sears,  "  was 
to  be  considered  as  established  ;  but  that 
the  term    'wilfully'  in  that  rule  must  be 
understood,  if  not  that  the  party  repre- 
sents that  to  be   the    truth    which  he 
knows  to   be  untrue,  at   least,  that  he 
means   his  representation    to  be   acted 
upon,  and  that  is  acted  upon  according- 
ly ;  and  if,  whatever  a  man's  real  mean- 
ing may  be,  he  so  conducts  himself,  that 
a  reasonable  man  would  take  the  repre- 
rentation  to  be  true,  and  believe  that  it 
was  meant  that  he  should   act  upon  it, 
and  did  act  upon   it  as  true,  tiic  party 
making    the    representation    would    be 
equally   precluded    from   contesting   its 
truth;  and   conduct   by  negligence   or 
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omission,  when  there  is  a  duty  cast  upon 
a  person  by  usage  of  trade  or  otiierwise 
to  disclose  the  truth,  may  often  have  the 
same  effect ;  as  for  instance,  a  retiring 
partner  omitting  to  inform  liis  customers 
of  the  firm  in  the  usual  mode,  that  the 
continuing  partners  were  no  longer 
authorised  to  act  as  his  agents,  is  bound 
by  all  contracts  made  by  them  with  tiiird 
persons,  on  the  faith  of  their  being 
authorised."  And  in  a  subsequent  part 
of  the  judgment  it  is  said;  "In  most 
cases  the  doctrine  in  Pickard  v.  Sears  is 
not  to  be  applied,  unless  the  representa- 
tion is  such  as  to  amount  to  the  contract 
or  license  of  the  party  making  it."  In 
Freeman  v.  Cooke,  it  appeared  that  the 
representation  relied  upon  as  an  estop- 
pel was  indeed  made  so  as  to  induce  the 
defendant  to  do  the  act  complained  of, 
but  not  willi  the  intention  of  inducing 
him  to  do  that  act,  and  further  that  it 
was  contradicted  before  being  acted 
upon,  so  that  considering  the  statement 
altogether  no  reasonable  7nan  would 
h  ave  acted  upon  the  original  represent 
tation  as  true:  and  that  represen- 
tation was  on  these  grounds  (either  of 
which  according  to  the  judgment  of  the 
Court  would  have  been  sufficient)  hold- 
en  not  to  be  conclusive. 

In  the  class  of  cases  just  noticed,  the 
estoppel  must  obviously  be  limited  with- 
in such  bounds  as  are  sufficient  to  put 
the  party  who  has  dealt  on  the  faith  of 
appearances  that  turn  out  to  be  incor- 
rect, in  tiie  same  position  with  reference 


to  the  author  of  such  appearances,  as  if 
they  were  true.  For  instance,  in  cases 
like  George  v.  Claggett,  ante  77,  and 
other  cases  there  mentioned  in  the  note, 
the  principal  is  not  estopped  from  say- 
ing that  the  person  whom  lie  allowed  to 
appear  to  be  the  real  principal  was  in 
fact  an  agent;  if  he  were,  he  could  not 
sue  at  all  in  his  own  name:  but  he  is 
virtually  estopped  from  denying  that  the 
agent  had  authority  so  to  contract  with 
the  customer  as  to  give  him  all  the  rights 
which  he  would  have  iiad  if  dealing  with 
a  principal.  This  limitation  is  analo- 
gous to  that  stated  by  Knight  Bruce, 
V.  C,  in  Barrs  v.  Jackson,  ante  447.) 

The  truth  is,  that  the  courts  have 
been,  for  some  lime,  favourable  to  the 
utility  of  the  doctrine  of  estoppel,  hos- 
tile toils  technicality.  Perceiving  how 
essential  it  is  to  the  quick  and  easy 
transaction  of  business,  that  one  man 
should  be  able  to  put  faith  in  the  conduct 
and  representation  of  his  fellow,  they 
have  inclined  to  hold  such  conduct  and 
such  representations  binding  in  cases 
where  a  mischief  or  injustice  would  be 
caused  by  treating  their  effect  as  revo- 
cable. At  the  same  lime,  they  have 
been  unwilling  to  allow  men  to  be  en- 
trapped by  formal  statements  and  admis- 
sions, which  were  perhaps  looked  upon 
as  unimportant  when  made,  and  by 
which  no  one  ever  was  deceived  or  in- 
duced to  alter  his  position.  Such  estop- 
pels are  still,  as  formerly,  considered 
odious. 


The  ordinary  effect  of  an  estoppel  is  altogether  confined  to  the  persons  of 
those  to  whom  it  attaches,  and  this,  indeed,  is  implied  in  the  definition  given 
by  Coke,  supra,  page  43G.  In  certain  cases,  however,  and  when  arising  on 
the  conveyance  of  land,  it  acquires  a  power  entirely  different  in  nature  and 
operation,  upon  the  estate,  apart  from  the  person.  Thus,  where  A.  having 
nothing  in  land,  demised  it  by  indenture  to  B.,  for  six  years,  the  lease  was 
good  at  the  time  against  the  lessor,  but  when  he  obtained  a  subsequent  - 
term  for  twenty-one  years  in  the  same  land,  the  term  itself  was  bound  by 
the  estoppel,  and  the  lease  became  good  against  all  parties  to  whom  the 
estate  might  subsequently  come.  Rawlin's  case,  4  Coke,  52.  In 
this  case,  therefore,  in  addition  to  the  ordinary  effect  of  an  estoppel, 
which  debars  the  parties  from  denying  the  passage  of  the  estate,  there 
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arose  another  by  wbich  the  estate  was  actually  passed.  The  former  effect 
only  takes  place  as  between  parties  and  privies,  but  the  latter  creates  a 
valid  estate  as  against  all  the  world.  Upon  this  distinction  proceeded  the 
decision  in  Doe  v.  Oliver,  supra  page  417,  where  it  was  argued  by  coun- 
sel, that  as  the  conusor  had  a  mere  contingent  remainder  not  vested  in  inte- 
rest at  the  period  when  the  fine  was  levied,  it  could  only  operate  by  con- 
cluding parties  and  privies  and  could  not  bind  the  defendant  who  claimed  as  a 
stranger.  It  was  notwithstanding  held  by  the  court,  that  as  soon  as  the 
contingency  happened,  the  interest  which  accrued  fed  the  estoppel,  and  the 
fine  thereupon  transferred  the  estate,  as  if  it  had  been  vested  in  the  conusor 
at  the  period  when  it  was  levied.  It  therefore  appears  that  although  the 
the  estoppel  merely  bound  parties  and  privies  in  the  first  instance,  the  sub- 
sequent effect  upon  the  estate  was  that  of  a  valid  conveyance.  It  was  held 
in  like  manner  in  Helps  v.  Hereford,  2  Barn.  &  Aid.  242,  that  a  fine  levied 
by  an  heir,  who  had  no  estate  in  the  land  at  the  time,  either  contingent  or 
vested,  bound  the  estate  by  estoppel,  upon  its  subsequent  descent  from  his 
ancestor. 

A  remarkable  instance  of  the  power  of  an  estoppel,  to  take  effect  upon  an 
interest  subsequently  acquired  in  the  land,  and  convert  that  into  an  actual 
estate,  good  against  all  the  world,  which  was  in  the  first  instance  a  mere  con- 
clusion between  the  parties,  will  be  found  in  the  recent  case  of  Webb  v. 
Austin,  7  M.  &  G.  701.  The  question  there  arose  in  an  action  brought  by 
the  purchaser  of  a  reversionary  interest  in  a  leasehold,  to  recover  back  the 
deposit  made  at  the  sale,  on  the  ground  that  as  the  vendor  had  departed 
with  the  legal  title  to  the  premises,  by  the  execution  of  a  mortgage,  before 
underletting  them  to  the  tenant  in  whose  possession  they  were  when  sold, 
the  covenants  in  this  lease  were  in  gross,  and  could  not  be  enforced  by  a 
subsequent  vendee  of  the  reversion.  But  it  was  held  by  the  court,  that  as 
the  mortgagee  was  willing  to  reconvey  to  the  vendor,  there  was  no  difficulty 
in  the  way  of  his  making  a  good  title  to  the  vendee,  because  as  soon  as  the 
legal  title  was  re-conveyed,  it  would  feed  the  estoppel  of  the  prior  lease,  and 
vest  the  term  demised  in  the  lessee  on  the  one  hand,  and  an  actual  reversion 
in  the  vendor  on  the  other,  which  would  pass  by  a  subsequent  conveyance 
to  the  vendee,  and  put  the  latter  in  the  same  position  in  all  respects,  as  if 
the  lease  had  been  subsequent  to  the  mortgage.  Similar  decisions  were 
made  in  M'Kenzie  v.  Lexington,  4  Dana,  129,  and  Sturgeon  v.  Wingfield, 
15  M.  &  "W.  224,  although  under  somewhat  different  circumstances.  Suit 
was  brought  in  the  latter  case,  on  the  covenants  in  a  lease,  against  the 
assignee  of  the  reversion,  and  it  appeared  from  the  case  stated,  that  the  lessor 
had  no  interest  in  the  premises  at  the  time  when  the  lease  was  executed,  but 
that  he  had  subsequently  joined  in  a  surrender  of  a  term  of  one  hundred 
years,  vested  in  third  persons,  to  the  owners  of  the  inheritance,  and  accepted 
a  re-demise  from  them  for  the  same  period.  It  was  contended  under  these 
circumstances,  on  behalf  of  the  defendant,  that  even  if  a  reversion  arose  by 
the  estoppel,  it  was  extinguished  by  the  surrender,  and  that  the  subsequent 
demise  created  a  new  interest,  which  had  no  relation  to  the  lease  on  which 
the  suit  was  founded.  But  it  was  held  by  the  court  that  the  demise  fed 
the  estoppel  of  the  prior  lease  to  the  plaintiff,  and  created  a  reversion,  which 
passed  by  the  subsequent  assignment,  and  rendered  the  assignee  liable  for 
the  fulfilment  of  the  covenants  entered  into  by  the  assignor. 
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It  was  said  ia  a  note  to  Webb  v.  Austin,  and  re-asserted  by  Parke, 
Baron,  in  Wingfield  v.  Sturgeon,  that  a  reversion  by  estoppel  is  prima  facie 
a  reversion  in  fee,  and  the  former  case  is  cited  in  the  Index  by  the  reporter, 
as  deciding  that  a  reversion  in  fee  may  be  converted  by  subsequent  events 
into  a  reversion  for  years. 

It  would  seem,  howevei*,  that  a  reversion  by  estoppel  is  not  an  estate, 
but  merely  a  conclusion  to  deny  the  existence  of  an  estate,  which  has  no 
existence,  as  against  third  persons,  although  undoubtedly  binding  as  between 
the  original  parties,  and  susceptible  of  being  converted  into  an  estate,  by  the 
subsequent  vesting  of  an  interest,  out  of  which  it  can  be  fed.  It  is  well 
settled,  that  the  assignment  of  the  supposed  reversionary  interest  of  a  les- 
sor, who  has  no  real  interest  at  the  time  of  the  lease  and  the  assignment,  is 
wholly  inoperative,  and  can  neither  confer  rights,  as  between  the  assignee  and 
the  tenant;  Vol.  1,  page  137;  Whittou  v.  Peacock,  2  Bing.  N.  C.  411; 
Noke  V.  Awder,  Croke  Eliz.  436 ;  nor  defeat  those  which  exist  between  the 
latter  and  the  lessor.  It  would  therefore  appear,  that  the  effect  of  the  lease 
in  Webb  v.  Austin  and  Sturgeon  v.  Wingfield,  in  the  first  instance,  was 
simply  to  estop  the  lessor  and  lessee,  from  denying  its  validity  for  the  pur- 
poses, for  which  it  was  made.  Both  were  consequently  bound  to  admit,  that 
passage  of  the  term  to  the  lessee,  the  existence  of  a  reversion  in  the  lessor, 
and  all  other  facts  necessary  to  create  the  relation  of  landlord  and  tenant, 
and  give  eflFect  to  the  covanants  and  stipulations  of  the  lease.  And  as  this 
estoppel  grew  out  of  the  agreement  of  both  parties,  it  obviously  could  not 
be  displaced  or  disturbed  by  either,  without  the  consent  of  the  other.  It 
was  therefore  untouched  by  the  surrender,  and  took  immediate  efi'ect  on 
the  estate  subsequently  demised,  carving  out  the  interest  conferred  by  the 
prior  lease,  and  leaving  the  residue  as  a  reversion  in  the  lessor.  But  it  is 
not  easy  to  see  why  the  estoppel  should  have  been  held  to  go  beyond  this, 
nor  why  the  parties  should  have  been  precluded  from  denying  the  existence 
of  a  reversion  in  fee,  which  had  no  existence  in  fact,  and  was  not  essential 
to  the  operation  of  the  contract  into  which  they  had  entered. 

In  the  cases  last  cited,  as  well  as  in  Rawlin's  case,  the  interest  involved 
was  a  mere  chattel  interest,  and  it  is  well  settled,  that  where  estates  of 
freehold  arc  in  question,  the  operation  of  an  estoppel  in  binding  the  land,  as 
distinguished  from  its  effect  in  concluding  the  parties,  belongs  exclusively 
to  certain  modes  of  conveyance.  Thus  it  belongs  to  a  fine,  a  feoffment,  or 
common  recovery  of  an  estate  of  freehold,  as  well  as  to  a  demise  by  inden- 
ture of  an  estate  for  years.  But  a  grant  or  release  has  no  such  effect,  and 
at  the  utmost  only  precludes  parties  and  privies  from  denying,  that  the 
grantor  was  possessed  of  the  estate  granted,  and  that  it  passed  by  the  grant. 
Hen'je  no  estate  can  be  transferred  by  these  modes  of  conveyance,  which  is 
not  vested  in  interest  at  the  time  when  they  are  made,  and  they  possess  no 
power  to  bind  and  transfer  future  estates  by  estoppel ;  Right  v.  Bucknel, 
2  B.  &  A.  278 ;  Shcppard's  Touchstone,  240 ;  Bacon's  Abr.  Grant,  D., 
Assignment;  Viner's  Abr.  Grant,  N.,  Possibility,  B. ;  Perkins's  Tit.  Grant, 
sec.  05 ;  Somers  v.  Thornton,  1  C.  B.  379.  AVhile,  therefore,  to  pass  an 
estate  of  freehold  or  inheritance  by  deed  at  common  law,  it  was  necessary 
on  the  one  hand,  that  it  should  be  held  in  reversion  or  in  remainder,  and 
should  not  be  vested  in  actual  possession,  it  was  equally  necessary,  on  the 
other,  that  it  should  be  vested  in  interest,  and  although  a  contingent  estate 
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might  be  released  to  a  privy,  it  could  not  be  conveyed  to  a  stranger  by  a  mere 
writing  under  seal,  nor  without  a  recourse  to  a  feoffment,  fine,  or  common 
recovery ;  Lampet's  case,  10  Coke  Lit.  4G,  sect.  446 ;  Fcarne  on  Remain- 
ders, 306 ;  Doe  v.  Martyn,  8  B.  &  C.  497.  Incorporeal  hereditaments  obey 
the  same  rule  in  this  respect  as  those  which  are  corporeal,  and  cannot  be  con- 
veyed, unless  vested  in  interest  at  the  time  of  the  conveyance  ;  Coke  Litt. 
9  a.,  Wyvil's  case;  Hobart,  45;  Whitfield  v.  Fawcett,  1  Ves.  391.  It  is 
sufficiently  evident,  that  a  bargain  and  sale,  a  lease  and  release,  as  well  as 
every  other  conveyance  operating  under  the  Statute  of  Uses,  can  have  no 
greater  effect  in  passing  future  and  contingent  estates  and  interests  than  a 
common  law  grant.  For  as  there  is,  in  such  cases,  a  want  of  the  seisin, 
which  is  indispensably  necessary  to  the  operation  of  the  statute,  the  convey- 
ance is,  in  fact,  a  mere  grant,  and  is  governed  by  the  same  rule ;  Arthur  v. 
Bockingham,  Fitzgibbon;  Chew  v.  Barnet,  11  S.  &  R.  389,  392;  Cornish, 
on  Uses,  p.  100. 

In  all  these  cases,  however,  a  recital  or  admission,  under  seal,  of  any  fact 
material  to  the  conveyance,  and  which,  if  admitted,  will  render  it  valid, 
will  unquestionably  preclude  and  estop  the  parties,  and  has  been  held  in 
some  cases,  to  bind  and  transfer  the  estate  in  the  land  ;  Bees  v.  Lloyd,  Wight- 
wight,  129 ;  Carver  v.  Astor,  4  Peters,  86.  And  some  of  the  cases  treat  the 
mere  execution  of  a  sealed  instrument  expressing  an  intent  to  convey,  as 
estopping  the  grantor  from  denying  its  effect  as  a  conveyance,  and  even  as 
passing  the  estate  intended  to  be  conveyed ;  Den  v.  Camp,  4  Harrington, 
148 ;  Goodtitle  v.  Bailey,  2  Cowper,  539.  But  if  this  be  true  in  any  case, 
it  certainly  is  not  in  those  when  the  deed  in  question  wants  any  of  the  essen- 
tial requisites  of  a  conveyance,  or  when  the  interest  to  be  conveyed  is  beyond 
its  reach  and  operation;  Lit,  sect.  446;  Bight  v.  Bucknell,  2  B.  &  A. 
278. 

In  order  to  understand  the  difference  between  the  operation  of  a  grant  on 
the  one  hand,  and  that  of  a  feoffment,  fine  or  recovery  on  the  other,  and  the 
reason  why  an  after-acquired  interest  is  transferred  by  estoppel  in  the  one 
case,  and  not  in  the  other,  it  is  necessary  to  remember,  that  no  interest  could 
pass  by  a  conveyance  at  common  law  whatever  might  be  its  nature,  unless  the 
party  by  whom  it  was  made,  was  in  actual  or  constructive  possession  of  the 
thing  intended  to  be  conveyed ;  Coke  Lit.  214,  a.  A  chose  in  action  in  the 
case  of  personal,  and  a  right  of  entry,  or  action  in  that  of  real  property, 
came  alike  under  this  rule,  and  could  not  be  transferred  to  another,  unless 
first  reduced  to  possession,  or  vested  in  interest  in  the  grantor.  This  disa- 
bility was  anterior  to  and  apart  from  the  offence  of  maintenance,  which  con- 
sisted not  so  much  in  taking  a  conveyance  of  the  whole,  or  part  of  a  thing 
not  vested  in  the  party,  by  whom  it  was  made,  as  in  taking  it  in  considera- 
tion of  assisting  or  maintaining  a  suit  for  its  recovery. 

This  distinction  between  the  mere  principle,  that  a  thing  not  possessed 
cannot  be  granted,  and  the  offence  of  maintenance,  is  the  more  evident  from 
the  course  of  equity,  which  looks  upon  actudl  maintenance  in  the  same  light 
as  the  common  law;  Stephen  v.  Bagwell,  15  Ves.  139  ;  and  yet  gives  effect 
to  the  transfer  of  future  and  contingent  estates  and  interests.  It  conse- 
c^uently  appears,  that  the  conveyance  of  estates  not  vested  in  interest,  was 
void  at  law,  not  as  amounting  to  maintenance,  for  had  that  been  the  case,  no 
relief  could  have  been  afforded  in  equity,  but  under  the  operation  of  a  gen- 


DOE  V.  OLIVE  R. — D  UCHESS  OF  KINGSTON'S  CASE.   549 

eral  rule  of  policy,  which  forbad  the  transfer  of  any  right  not  sustained  and 
accompanied  by  possession,  in  order  to  avoid  giving  occasion  to  maintenance ; 
Coke  Litt.  214;  Bacon's  Abr.  Grant,  D.  As  this  rule  was  founded  on  the 
want  of  possession,  it  did  not  apply  when  the  mode  of  assurance  implied  and 
transferred  an  actual  possession,  unless  the  circumstances  were  such  as  to 
show  that  maintenance  actually  existed.  And  this  seems  sufficient  to  explain 
the  distinction  between  the  effect  of  a  feoffment,  and  of  a  grant,  for  a  feoff- 
ment was  substantially  livery  of  seisin,  and  livery  could  not  be  made  unless 
the  feoffor  was  in  actual  possession  of  the  land  at  the  time  of  making  it; 
Knox  V.  Jeaks,  7  Mass.  488.  Such  a  possession  could  not  be  acquired  by 
an  entry  on  land,  held  adversely  by  another,  unless  he  and  all  persons  hold- 
ing under  him,  were  either  expelled  from  every  part  of  the  premises,  or 
gave  their  consent  to  the  feoffment;  Lit.  sect.  781;  Coke  Lit.  48  b.  As, 
therefore,  a  feoffment  could  not  be  made  without  obtaining  actual  posses- 
sion, a  previous  want  of  possession  formed  no  obstacle  to  its  operation.  And 
as  it  transferred  the  land  itself,  and  passed  the  title  as  a  mere  incident  to 
the  land,  it  took  effect  whether  the  title  were  vested  or  contingent,  and  even 
in  the  absence  of  all  title,  so  that  even  when  the  estate  of  the  feoffee  began  in 
wrong,  he  still  had  an  actual  estate,  which  might  indeed  be  defeated  by  the 
entry  of  him  who  had  right,  but  was  also  susceptible  of  confirmation  by 
release  or  estoppel.  Nearly  the  same  reasons  apply  in  the  case  of  a  fine, 
which  was  in  fact  a  feoffment  acknowledged  of  record,  to  which  the  law 
attributed  all  the  force  of  an  actual  feoffment.  The  operation  of  common 
recoveries  is  more  obscure,  and  but  little  understood  at  the  present  day,  but 
the  estoppel  tLere  seems  to  have  grown  out  of  the  judgment  against  the 
vouchee,  which  bound  after  acquired  assets  in  other  lands  for  the  recompense 
of  the  tenant,  and  might  also  bind  a  future  interest  ia  the  same  land,  for 
the  benefit  of  the  demandant.  But  whatever  were  the  exact  grounds  of  the 
distinction  between  the  operation  of  a  fine  or  recovery,  in  transferring  future 
estates  by  estoppel,  and  that  of  a  grant  which  only  operates  on  what  is  pos- 
sessed at  the  time,  and  even  if  the  reasons  of  this  distinction  have  been  lost 
in  the  passage  of  time,  or  depend  merely  on  necessity  or  custom,  (Martin  v. 
Strachan,  1  Wilson,  75,)  it  is  obvious,  that  these  modes  of  assurance  differ 
so  much  in  kind,  as  to  render  it  easy  to  understand,  that  they  should  be 
equally  different  in  effect. 

It  is  accordingly  well  settled  on  principle,  both  in  this  country  and  in 
England,  that  a  grant,  release,  or  bargain  and  sale,  only  operates  as  a  con- 
clusion between  parties  and  privies,  and  does  not  bind  or  transfer  future  or 
contingent  estates  by  estoppel. 

Thus  it  has  been  repeatedly  held  in  New  York,  that  an  estate  acquired 
after  the  execution  of  a  deed,  will  not  pass  by  its  operation ;  Jackson  v. 
Wright,  14  Johnson,  189;  Jackson  v.  Hubble,  1  Cowen,  613  ;  Jackson  v. 
Bradford,  4  Wendell,  622 ;  and  that  no  executory  or  contingent  interest 
can  be  conveyed  either  by  a  common  law  grant,  or  under  the  provisions  of 
the  statute  of  uses  ;  Pelletreau  v.  Jackson,  11  Wendell,  110 ;  Jackson  v. 
Waldron,  13  id.  178;  Varick  v.  Edwards,  11  Paige,  290;  5  Dcnio,  665. 
The  same  rule  prevails  in  Massachusetts,  and  in  most  of  the  other  states  of 
the  Union;  Davis  v.  Hayden,  7  Mass.  237;  Blanchard  v.  Brooks,  12  Pick. 
47,  66;  Comstock  v.  Smith,  10  id.  116;  Ham  v.  Ham,  2  Shepley,  351; 
Kinsman  v.  Loomis,  11    Ohio,  475;  Brown  v.  Jackson,  9  Wheaton,  452; 


550  smith's  leading   cases. 

DodswcU  V.  Buchanan,  3  Lcigb,  3G5 ;  Dart  v.  Dart,  7  Conn.  256.  And 
many  of  these  cases  decide  not  only,  that  the  conveyance  does  not  operate 
to  pays  the  estate,  but  that  it  docs  not  conclude  the  grantor  and  those  churn- 
ing under  him,  from  recovering  the  land  at  a  subsequent  period,  in  direct  con- 
travention of  his  own  grant.  The  law  was  so  held  in  Jackson  v.  Bradford, 
and  Jackson  v.  Hubble,  1  Cowen,  613,  overruling  Jackson  v.  Bull,  1  John- 
son's Cases,  81,  and  Jackson  v.  Murray,  12  Johnson,  201,  and  the  same 
point  was  decided  in  Blanchard  v.  Brooks,  and  Comstock  v.  Smith. 

This  is  strikingly  illustrated  by  the  case  of  Pilletreau  v.  Jackson,  11 
Wend.  110;  13  id.  178,  where  it  was  finally  and  authoritatively  decided 
after  long  and  protracted  litigation,  that  the  grant  of  an  executory  or  contin- 
gent estate  is  devoid  of  all  effect,  both  as  a  conveyance  and  as  an  estoppel. 
The  controversy  originated  in  the  will  of  Medcef  Eden,  by  which  he  ap- 
pointed his  sons  Joseph  and  Medcef  his  executors,  and  devised  the  land  in 
question  to  Joseph,  and  other  land  to  Medcef  with  a  proviso,  that  if  cither 
died  without  issue,  his  share  should  go  to  the  survivor.  Subsequently  to 
his  death,  the  executors  assigned  a  mortgage  on  the  land  devised  to  Jo- 
seph, which  the  testator  had  purchased  in  his  lifetime  as  a  protection  against 
an  adverse  title,  to  the  lessor  of  the  plaintiff,  and  released  and  conveyed  all 
their  right,  title,  and  interest  in  the  land,  to  him  in  fee.  Joseph  Eden  died 
shortly  after  the  execution  of  this  assignment,  and  the  question  was,  whe- 
ther the  executory  devise  over  to  the  survivor,  took  effect  in  his  favour,  or 
in  that  of  the  plaintiff",  which  necessarily  depended  on  whether  it  passed  by 
the  assignment,  while  yet  contingent.  It  was  contended  on  behalf  of  the 
assignee,  that  contingent  interests  might  bo  released  although  they  could  not 
be  granted,  and  that  the  assignment  should  be  construed  as  a  grant  or  bargain 
and  sale,  for  the  purpose  of  passing  the  estate,  which  was  vested  in  Joseph, 
and  as  a  release  for  that  of  extinguishing  the  executory  interest  of  Medcef. 
But  it  was  held  by  the  court,  on  the  authority  of  Lampet's  case,  10  Coke, 
48,  that  the  rule  which  permits  contingent  interests  to  be  released,  does  not 
apply  when  the  uncertainty  extends  to  the  person  as  well  as  to  the  estate, 
and  that  as  it  was  necessarily  uncertain,  which  of  the  devisees  would  be  the 
survivor  until  the  event,  neither  could  extinguish  his  interest  by  a  release, 
before  the  death  of  the  other.  This  decision  was  subsequently  confirmed  by 
the  Court  of  Errors,  in  Jackson  v.  Waldron,  and  again  in  another  form  on 
an  appeal  from  chancery,  in  Edwards  v.  Varick,  5  Denio,  665.  This  case, 
when  taken  in  connexion  with  those  already  cited,  fully  establishes  that  no 
estate  can  be  passed  by  deed,  either  at  common  law,  or  under  the  statute, 
which  is  not  vested  in  interest  at  the  time  of  the  grant,  and  that  a  deed 
which  fails  as  a  conveyance,  cannot  be  set  up  as  an  estoppel,  even  as  against 
the  grantor  and  those  claiming  under  him  by  descent  or  purchase. 

But  while  it  was  thus  decided,  that  a  conveyance  by  deed  works  no  estop- 
pel which  can  bind  future  estates,  or  even  conclude  the  grantor  and  those 
claiming  under  him  from  recovering,  in  opposition  to  the  grant,  it  was, 
notwithstanding,  asserted,  that  a  different  result  would  have  followed,  had 
the  title  conveyed  been  warranted,  and  the  estoppel  of  conveyances  was  said 
to  depend  wholly  on  the  presence  or  absence  of  a  warranty  of  the  land  con- 
veyed. Thus,  it  was  said,  that  the  estoppel  in  a  fine  grew  out  of  the  war- 
ranty which  it  contained,  and  that  Rawlin's  case  (supra,  page  545,)  was 
decided  on  the  covenant,  for  quiet  enjoyment,  implied  by  law,  from  the  use  of 
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the  word  demise.  The  same  view  was  taken  in  the  cases  of  Jackson  v. 
Wright,  Jackson  v.  Hubble,  and  Jackson  v.  Bradford,  cited  above,  and  it 
was  held,  that  a  warranty  creates  an  estoppel  which  not  only  binds  the 
grantor,  but  takes  effect  on  every  subsequent  interest  which  he  acquires, 
and  transfei's  it  immediately  to  the  .grantee.  It  was  held,  in  like  manner, 
in  Somes  v.  Skinner,  3  Pick.  52,  58,  that  where  a  grantor  conveyed 
land,  with  warranty,  in  which  he  had  nothing  at  the  time,  he  was  not  only 
estopped  from  claiming  in  opposition  to  his  deed,  but  that  an  estate  which 
vested  in  him  subsequently,  was  bound  by  the  estoppel  and  transferred  to  the 
grantee.  In  the  subsequent  case  of  White  v.  Patten,  24  Pick.  324,  the 
court  went  still  further,  and  held,  that  where  a  party  who  was  in  actual 
possession  of  land,  but  without  title,  mortgaged  it  with  warranty,  and  after- 
wards acquired  a  good  title  by  conveyance,  the  warranty  took  immediate 
effect  on  the  title  thus  acquired,  and  transferred  it  to  the  mortgagee,  not 
only  as  against  the  mortgagor  himself,  but  as  against  those  claiming  under 
him  subsequently  to  the  conveyance.  The  same  point  was  decided  in  Mack 
V.  Willard,  13  New  Hampshire,  389;  and  Baxter  v.  Bradbury,  20  Maine, 
26.  These  cases  are  sustained  by  a  great  number  of  subsequent  and  ante- 
rior decisions,  and  have  been  recognised  as  law  in  most  of  the  States  of  the 
Union ;  Middlebury  College  v.  Cheney,  1  Vermont,  586 ;  Blake  v.  Tukee, 
12  id.  39 ;  Boston  v.  Sparhawk,  5  Metcalf,  469 ;  Massie  v.  Sebastian,  4 
Bibb,  436;  Logan  v.  Steele,  4  Monroe,  463;  Logan  v.  Moore,  7  Dana,  76; 
Riggs  V.  Cook,  4  Grilmore,  348 ;  Robertson  v.  Gaines,  2  Humph.  383 ; 
Kennedy  v.  McCartner,  4  Porter,  159;  Jackson  v.  Hubble,  1  Cowen,  613; 
Jackson  v.  Winslow,  9  id.  18 ;  Jackson  v.  Bradford,  4  Wend.  622 ;  Pelle- 
treau  v.  Jackson,  11  id.  119;  Jackson  v.  Waldron,  13  id.  178;  Kellog  v. 
Wood,  4  Paige,  578 ;  Bush  v.  Marshall,  6  Howard,  291 ;  Hoyt  v.  Dimon, 
5  Day,  479;  Dart  v.  Dart,  7  Conn.  260;  Fox  et  al.  v.  Widgery,  4  Greenl. 
214;  Lowery  v.  Williams,  13  Maine,  282;  Ham  v.  Ham,  14  id.  351;  Pike 
V.  Galvin,  21  id.  185;  Kemballv.  Blaisdell,  5  New  Hampshire,  535;  Wade 
V.  Lindsay,  5  Pick.  413;  Gough  v.  Bell,  1  Zabriskie,  165;  Douglass  v. 
Scott,  5  Ohio,  104;  Baker  v.  Morris,  15  id.  408  Dodswell  v.  Buchanan,  3 
Leigh,  376.  And  it  has  been  decided,  that  a  warranty  in  the  deed  of  a 
married  woman,  will  have  the  same  effect  in  binding  and  transferring  future 
estates  or  interests,  as  if  she  were  sole ;  Hill's  lessee  v.  West,  8  Ohio,  226 ; 
Nash  V.  Spofford,  8  Metcalf,  192  ;  Rawle  on  Covenants. 

Notwithstanding  the  formidable  array  of  authorities  which  support  this 
view  of  the  question,  it  is  proper  to  point  out  the  difficulties  with  which  it 
is  attended,  and  its  apparent  inconsistency  with  those  principles  of  the 
common  law,  on  which  it  assumes  to  be  founded.  It  is  hardly  too  much  to 
say,  that  there  is  nothing  either  in  Rawlin's  case,  or  in  any  other  of  the 
earlier  or  more  recent  English  authorities,  to  justify  the  belief  that  war- 
ranty is  the  sole  cause  of  estoppel  in  the  conveyance  of  land,  or  even  that 
the  one  can  arise  in  any  case  out  of  the  other.  It  is,  undoubtedl}^,  true, 
that  a  warranty  will  repel  or  rebut  the  party  by  whom  it  is  given,  from 
claiming  the  land  warranted,  and  that  such  a  rebutter  is  said  by  Lord  Coke, 
to  be  a  kind  of  estoppel;  Coke  Litt.  352,  b;  but  this  results  solely  from 
the  similar  effect  of  a  warranty,  and  an  estoppel  iu  barring  a  recovery 
in  opposition  to  its  terms,  and  must  not  be  understood  as  implying  that 
a  warranty  can  bind  or  transfer  a  subsequent  estate  in  the  land  warranted. 
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It  is,  in  fact,  evident,  that  an  estoppel  in  tlie  proper  sense  of  the  term,  can 
only  grow  out  of  some  act  or  declaration  asserting  or  implying  the  existence 
of  a  good  title  in  the  present,  while  a  warranty  is  an  executory  undertaking, 
not  that  the  title  warranted  is  good,  but  that  the  warrantor  will  defend  it, 
and  compensate  the  grantee,  if  it  prove  bad.  Moreover,  if  a  warranty  had 
possessed  the  power  attributed  to  it,  of  binding  and  transferring  an  estate  in 
land,  by  its  own  operation,  apart  from  that  of  the  conveyance  in  which 
it  is  contained,  the  common  law  rule  which  forbade  a  transfer  of  future  and 
contingent  interests,  and  required  that  present  estates  should  be  tranferred 
by  feotfmenl,  with  livery  of  seisin,  would  have  been  so  easily  evaded  as  to 
be  wholly  nugatory.  A  mere  deed  of  grant,  containing  a  warranty,  would 
at  once  have  superseded  all  other  conveyances,  and  would  have  passed  all 
future,  and  a  fortiori  all  present  estates  and  interests,  by  the  mere  force  of 
the  estoppel,  and  without  a  recourse  to  the  formality  of  a  feoffment,  a  fine, 
or  a  common  recovery. 

The  magnitude  of  the  innovation  which  this  would  have  occasioned,  may 
be  estimated  by  reflecting,  that  during  the  period  when  warranties  were 
most  employed,  the  law  did  not  permit  estates  of  freehold  to  be  conveyed  by 
deed,  and  that  when  deeds  of  bargain  and  sale  were  subsequently  introduced, 
by  the  statute  of  uses,  it  was  thought  necessary  to  provide  for  their  publi- 
city by  the  statute  of  enrolments.  It  is  evident,  therefore,  that  no  one  had 
then  conceived  that  a  warranty  in  a  deed,  could  have  the  effect  of  trans- 
ferring an  estate  which  would  not  pass  by  the  operation  of  the  deed,  apart 
from  the  warranty. 

Nor  can  this  argument  be  answered,  by  saying,  that  a  deed  of  gift, 
without  livery  of  seisin,  would  be  void,  and  would,  therefore,  avoid  the  effect 
of  the  warranty,  because  a  bargain  and  sale,  without  an  actiial  seisin  to  sus- 
tain and  feed  the  use,  is  as  inoperative  under  the  statute  of  uses,  as  a  gift 
without  livery  at  common  law,  and  if  a  warranty  can  cure  the  defect  in  the 
former  case,  it  must  be  equally  effectual  in  the  latter. 

The  authority  chiefly  relied  on,  in  support  of  this  doctrine,  is  Lord  Coke's 
commentary,  on  a  passage  in  Littleton.  It  is  said  by  Littleton,  sect.  446, 
that  ''  no  right  passcth  by  a  release,  but  the  right  which  the  releasor  hatii 
at  the  time  of  the  release  made.  For,  if  there  be  father  and  son,  and  the 
father  be  disseised,  and  the  son  (living  his  father)  releaseth  by  his  deed  to 
the  disseisor,  all  the  right  which  he  hath  or  may  have  in  the  same  tenements 
without  clause  or  warranty,  &c.,  and  after  the  father  dieth,  &c.,  the  son 
may  lawfully  enter  upon  the  possession  of  the  disseisor,  for  that  he  had  no 
right  in  his  father's  life,  but  the  right  descended  to  him  after  the  release 
made  by  the  death  of  his  father."  On  this  passage  Lord  Coke  remarks, 
that  "  If  there  be  a  warranty  annexed  to  the  release,  then  the  son  shall  be 
barred,  for  albeit,  the  release  cannot  bar  the  right  for  the  cause  aforesaid, 
yet  the  warranty  may  rebut  and  bar  him  and  his  heirs  of  a  future  right, 
which  was  not  in  him  at  that  time,  and  the  reason,  (which  is  in  all  cases  to 
be  sought  out,)  wherefore,  a  warranty  being  a  covenant  real,  should  bar  a 
future  right,  is  for  avoiding  a  circuity  of  action  which  is  not  favoured  in 
law,  as  he  that  made  the  warranty  should  recover  the  land  against  the  terre- 
tenant,  and  he  by  force  of  the  warranty  to  have  as  much  in  value  against 
the  same  person." 

What  is  here  said,  is  simply  that  when  the  estate  of  an  ancestor  has  been 
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divested  and  turned  into  a  mere  riglit  of  entry  by  a  previous  disseisin,  this 
right  will  be  barred  on  its  subsequent  descent  to  the  heir,  by  a  prior  release 
with  warranty,  although  not  by  the  release  alone.  But  this,  obviously,  does 
not  justify  the  conclusion,  that  a  release  with  warranty,  will  not  only  bar, 
but  convey  a  future  estate  not  turned  into  a  right,  and  in  favour  of  a  grantor, 
who  instead  of  having  a  freehold  by  disseisin,  has  no  interest  in  the  land, 
and  relies  on  the  warranty  to  confer  an  estate,  and  not  to  confirm  it. 
Nothing  is  better  settled  at  common  law,  than  that  a  warranty  only  operates 
to  bar  estates  and  interests  which  were  divested  and  put  to  a  right  of  entry 
or  action,  at  the  time  when  the  warranty  was  given ;  Coke  Lit.  388  b ; 
Sheppard's  Touchstone,  187;  Cruise,  title  Deed,  c.  24,  sect.  16.  Thus,  it 
is  said,  in  the  Year  Book,  17  Edw.  3,  67  b,  pi.  85,  that  a  release  with  war- 
ranty, by  an  heir,  made  to  a  tenant  holding  under  the  ancestor,  would 
not  bar  the  heir  on  the  subsequent  descent  of  the  reversion,  although 
he  would  have  been  barred,  had  the  ancestor  been  disseised  at  the 
time  of  the  warranty.  If,  therefore,  the  father  had  not  been  disseised 
in  the  case  put  by  Littleton,  at  the  time  of  the  release  by  the  son,  the  war- 
ranty of  the  latter  would  have  been  without  effect,  and  would  not  have 
barred  his  recovery  upon  the  subsequent  descent  of  the  land;  Viner's  Abr. 
Voucher,  C.  B.  Nor  was  it  enough,  that  the  estate,  to  be  barred,  should  have 
been  divested,  it  was  equally  necessary,  that  the  estate  which  the  warranty  was 
intended  to  protect,  should  have  had  a  substantial  existence  when  the  war- 
ranty was  given,  and  should  not  have  expired  or  been  defeated  at  the 
period  when  it  was  sought  to  be  enforced,  either  as  a  rebutter  or  cause  of 
action;  Sheppard's  Touchstone,  186;  Cruise,  title  Deed,  chap.  24,  sect.  16; 
Koll  V.  Osbourne,  Hobart,  21  a,  21  b.  It  was  held,  on  this  ground,  in 
Seymour's  case,  10  Coke,  96,  that  where  a  tenant  in  tail  in  possession  bar- 
gained and  sold  an  estate  in  fee,  and  then  levied  a  fine  to  the  bargainee 
with  a  warranty,  which  afterwards  descended  upon  a  subsequent  remainder- 
man in  tail,  the  latter  was  not  barred  from  recovering  in  ejectment  against 
the  defendant,  who  had  been  enfeoffed  by  the  bargainee.  It  was  resolved,  in 
the  first  place,  that  the  remainder  was  not  divested  by  the  bargain  and  sale, 
which,  like  all  conveyances  merely  by  deed,  only  operated  to  pass  the  estate 
which  the  bargainor  had  at  the  time  when  it  was  executed,  nor  yet  by  the 
fine,  which  would  not  operate  as  a  discontinuance,  as  the  conusor  had 
departed  with  all  his  estate  in  the  land  by  the  previous  deed ;  and  in  the 
next,  that  the  warranty  only  attached  to  the  estate  conveyed  to  the  war- 
rantee, and,  therefore,  expired  upon  its  determination,  by  the  death  of  the 
tenant  in  tail  without  issue.  It  was,  consequently,  decided,  that  as  the 
estate  which  the  warranty  was  intended  to  bar,  had  not  been  turned  to  a 
right  at  the  time  when  it  was  given,  and  as  that  to  which  it  was  attached 
had  expired,  it  could  have  no  effect  either  in  barring  the  remainder  to  the 
plaintiff,  or  rebutting  a  recovery  against  the  defendant.  These  principles 
were  stated  with  great  clearness  by  Mr.  Knowler,  in  arguing  the  case  of  Doe 
V.  Whitehead,  2  Burrow,  704,  and  were  fully  admitted  by  the  court, 
although  they  held,  that  as  the  lease  and  release  and  the  fine,  were  but  one 
act  and  conveyance  in  the  case  then  before  them,  the  remainder  to  the  plain- 
tiff was  discontinued,  and,  consequently,  that  he  could  not  recover  in  eject- 
ment. It  consequently  appears,  that  a  warranty  cannot  endure  longer 
than  the  estate  to  which  it  is  attached  on  the  one  side,  and  cannot  defeat  or 
Vol.  II.— 36 
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rebut  any  right  or  title  on  the  other,  which  was  not  divested  at  the  time 
when  it  is  given.  The  cflfect  of  a  warranty,  is,  therefore,  exceedingly 
limited  in  conveyauces  operating  under  the  statute  of  uses,  or  by  way  of 
grant,  and  ordinarily  ceases  at  the  moment  when  it  is  most  needed  for  the 
protection  of  the  grantee.  For  as  such  conveyances  can  neither  defeat  nor 
divest  any  estate  which  the  grantor  has  not,  nor  pass  any  greater  estate  or 
interest  than  he  has,  they  can  neither  create  an  estate  to  which  the  war- 
ranty may  attach,  nor  bring  outstanding  titles,  within  its  reach,  as  a  bar. 
The  only  effect,  therefore,  which  a  warranty  in  an  innocent  conveyance  can 
legitimately  have,  is  that  of  confirming  and  protecting  rights  held  by  the 
grantee  anterior  to  the  conveyance,  and  it  cannot  operate  to  transfer  any 
right  which  is  not  vested  in  the  grantor  at  the  time  when  the  conveyance 
is  executed,  and  which  would  not  pass  to  the  grantee  independently  of  the 
warranty.  It  may  sometimes  add  force  and  conclusiveness  to  a  confirma- 
tion or  release,  but  it  cannot  enlarge  the  power  or  operation  of  a  grant.  It  is, 
therefore,  evident,  that  the  technical  warranty  known  to  the  earlier  com- 
mon law,  has  no  practical  operation  under  the  system  of  conveyancing 
employed  in  this  country,  except  in  those  cases  where  the  party  to 
whom  it  is  given,  has  an  actual  and  adverse  seisin,  independently  of  the 
warranty,  when  it  may  serve  to  rebut  the  warrantor  and  his  heirs,  from 
enforcing  an  outstanding  title  to  the  land  warranted,  whether  held  at  the 
time  when  it  is  given,  or  acquired  subsequently.  Few  things  are  more 
obvious,  than  the  evils  which  would  have  ensued,  without  the  check  imposed 
by  these  principles,  and  by  the  well  settled  rule,  that  a  warranty  which 
began  by  disseisin,  was  void  as  against  third  persons.  Had  the  grant  or 
release  of  a  future  estate  with  warranty,  possessed  the  power  of  barring 
the  grantor  and  those  claiming  under  him,  upon  the  subsequent  descent  of 
the  estate  on  the  warranty,  or  of  the  warranty  on  the  estate,  no  inheritance 
would  have  been  safe  from  the  fraudulent  sale  of  an  ancestor,  or  the  prodi- 
gality of  a  son.  But  as  a  warranty  barred  no  right  which  was  not  pre- 
viously divested,  and  as  a  disseisin,  with  the  intent  to  make  a  warranty,  was 
invalid  as  against  the  party  disseised;  Litt.  sect.  698;  it  could  have  no 
effect  as  a  rebutter  or  estoppel,  save  where  it  was  made  upon  a  tortious  con- 
veyance by  a  grantor  in  possession,  which  was  not  avoided  by  entry  or  action 
before  the  descent  of  the  warranty  on  his  heir,  or  where  there  had  been  a 
previous  disseisin,  and  the  warranty  was  given  to  the  disseisor.  In  both  of 
these  cases,  it  operated  to  quiet  controversies  as  to  title,  and  not  as  it  would 
otherwise  have  done,  to  create  them.  And  when  taken  in  conjunction  with 
the  rule,  tolling  entry  by  descent  cast,  it  made  up  for  the  want  of  a  statute  of 
limitations,  by  compelling  those  who  were  deprived  of  the  possession  of  land, 
to  assert  their  title  at  once,  at  the  risk  of  being  barred. 

The  reason  of  the  sweeping  effect  of  warranty  at  common  law,  and  its 
comparative  insignificance  at  the  present  day,  turns  simply,  therefore,  on 
this.  Estates  of  freehold  and  inheritance  were  formerly  conveyed  by  a 
feoffment,  fine,  or  recovery,  and  deeds  of  grant  and  release  were  seldom  resort- 
ed to,  even  where  the  circumstances  were  such  as  to  admit  of  their  being 
employed.  These  modes  of  assurance  had  the  power  of  creating  csta'tes, 
even  when  none  existed  previously,  which  had  no  other  limitation  than  the 
will  of  the  grantor,  as  expressed  at  the  time  of  the  grant,  although  they 
might  be  defeated  subsequently  when  wrongful,  by  entry  or  action ;  Coke 
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Litt.  37  a.;  Doe  v.  Taylor,  5  B.  &  Ad.  575;  Doe  v.  Koss,  7  M.  &  W. 
125;  Doe  v.  Pitt,  11  A.  &  E.  842.  Where,  therefore,  the  feoffor  had  po.s- 
session  of  the  land,  although  without  right,  the  feoffment  created  an  actual 
estate  in  the  feoffee,  which,  though  commencing  by  wrong,  would  continue 
indefinitely,  or  until  the  true  owner  took  proper  measures  to  assert  his  right. 
Moreover,  the  assurance  by  which  such  an  estate  was  created,  by  the  mere 
act  of  creating  it,  destroyed,  or  divested  all  outstanding  estates  in  the  laud 
assured,  and  thus  brought  them  within  the  bar  of  the  warranty  accompany- 
ing the  assurance.  But  as  deeds  operating  by  way  of  grant,  or  under  the 
statute  of  uses,  do  not  possess  the  transcendent  powers  of  a  fine  or  feoffment, 
and  can  neither  create  a  new  estate  in  the  grantee,  nor  divest  estates  pre- 
viously vested  in  third  persons;  Desilver's  Estate,  5  Rawle,  111,  11.3; 
it  necessarily  follows,  that  any  warranty  which  they  may  contain,  must 
be  exceedingly  limited  in  its  effect,  and  can  seldom  operate  as  a  bar  on  strict 
common  law  principles.  The  covenant  of  warranty,  or  warranty  viewed  as  a 
covenant,  may,  however,  have  a  much  more  extensive  operation,  and  will 
entitle  the  covenantee,  and  all  those  to  whom  it  may  subsequently  run  with 
the  land,  to  damages  for  an  eviction  by  title  paramount;  Chapman  v.  Hol- 
mes, 5  Halsted,  20;  Williamson  v.  Codrington,  1  Vesey,  511.  That  the 
warranty  introduced  into  modern  deeds,  does  not  possess  the  characteristics 
of  the  common  law  warranty,  or  even  of  a  covenant  real  is  evident,  not  only 
because  actions  brought  upon  it,  are  purely  personal,  and  sound  merely  in 
damages,  but  because  the  right  to  recover  for  a  breach,  before  the  death  of  the 
ancestor,  survives  to  the  executor,  instead  of  descending  to  the  heir;  Vol.  1, 
p.  129.  But  while  a  warranty  has  lost  some  of  its  most  important  attri- 
butes, it  has  acquired  others,  and  will  now  endure  as  long  as  is  requisite  for 
the  protection  of  the  covenantee,  without  reference  to  the  endurance  of  the 
estate,  to  which  it  is  attached.  It  has  in  fact  been  converted  into  a  mere 
covenant  personal  which  differs  but  little  in  construction,  or  effect,  from  a 
covenant  for  quiet  enjoyment,  while  it  is  essentially  different  from  a  techni- 
cal warranty ;  Eawle  on  Covenants  for  Title,  p.  184.  Even,  therefore,  if 
warranty,  in  its  ancient  form,  had  possessed  the  power  of  binding  and  pass- 
ing an  estate  by  estoppel,  that  power  would  not  necessarily  belong  to  the 
personal  covenant,  by  which  it  has  been  replaced  at  the  present  day ; 
Coke  Litt.  84,  a.  A  covenant  of  warranty,  or  for  quiet  enjoyment,  may, 
notwithstanding,  operate  as  a  rebutter,  to  prevent  circuity  of  action.  Thus 
it  was  held  in  Bates  v.  Norcross,  17  Pickering,  22,  that  the  husband  of  an 
heiress,  who  had  received  assets  by  descent,  could  not  recover  in  opposition 
to  a  warranty  contained  in  the  grant  of  the  ancestor  from  whom  they  had 
descended,  although  the  suit  was  brought  on  a  title  paramount  to  the  grant. 
In  this  case,  the  warranty  was  effectual  as  a  rebutter,  where  the  want  of 
privity  would  have  prevented  the  operation  of  an  ordinary  estoppel.  It  was 
held,  in  like  manner,  in  Terrett  v.  Taylor,  2  Cranch,  43,  that  a  conveyance 
of  land  with  warranty  would  rebut  the  grantor,  even  where  no  estate  passed 
to  the  grantee.  The  same  point  was  decided  in  Mason  v.  Muncastcr,  9 
Wheaton,  455.  And  in  Shaw  v.  G-albraith,  7  Barr,  111,  a  conveyance  made 
without  words  of  inheritance  in  the  grant,  but  containing  a  warranty  to  the 
grantee  and  his  heirs,  was  held  to  preclude  the  grantor  and  those  claiming 
under  him,  from  recovering  the  land  from  the  heirs  of  the  grantee. 
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It  would  seem  to  be  sufficiently  evident  from  wliat  has  been  said,  that  the 
doctrine  of  estoppel  does  not  depend  upon  that  of  warranty.  lu  character 
and  descent,  they  are  substantially  different,  and  they  are  not  always  the 
same  in  substantial  effect ;  Coke  Lit.  3G5  b.,  384  b.  Thus  a  warranty  act- 
ed as  a  rebutter,  whenever  it  descended  upou  an  heir,  without  regard  to  its 
origin,  and  even  where  it  descended  through  a  different  channel  from  the 
right  to  which  it  was  set  up  as  a  bar.  An  estoppel  on  the  other  hand,  was 
only  effectual,  when  it  came  through  the  person  under  whom  the  party  estop- 
ped claimed  by  descent  or  purchase  ;  Coke  Lit.  365  b.  Moreover,  while  an 
estoppel  followed  the  land  into  the  hands  of  an  assignee  or  purchaser,  a  war- 
ranty fell  by  descent  to  the  heir,  even  when  he  took  no  interest  in  the  land ; 
Lit.  sect.  375,  376.  It  is,  therefore,  evident  that  the  one  did  not  neces- 
sarily or  essentially  originate  in  the   other. 

It  was  stated  above,  that  a  warranty  is  now  converted  in  this  country 
into  a  mere  covenant  personal,  which  is  identical  in  nature  with  the  various 
covenants  for  title,  which  have  replaced  it  in  the  English  system  of  con- 
veyancing, and  that  it  does  not  vary  as  much  in  its  character  and  effect 
from  a  covenant  for  quiet  enjoyment,  as  that  covenant  does  from  a  covenant 
for  seisin.  It  would,  therefore,  appear  wholly  inconsistent,  to  give  the 
effect  of  an  estoppel  to  an  undertaking  by  the  grantor  to  warrant  and  defend 
the  land  granted,  and  yet  deny  it  to  a  covenant  for  its  quiet  enjoyment,  or 
to  any  stipulation  which  shows  an  intention  to  give  the  grantee  a  good 
title,  and  not  merely  that  held  by  the  grantor  at  the  time,  of  the  grant. 
It  has  notwithstanding  been  held  in  many  of  the  cases  on  this  subject, 
that  as  the  estoppel  of  a  conveyance  is  founded  solely  on  the  warranty,  the 
restriction  of  the  warranty  will  produce  a  corresponding  effect  on  the  estop- 
pel, and  will  limit  its  operation,  or  defeat  it  altogether ;  Tillotson  v.  Kener- 
day,  5  Alabama,  413 ;  Wyman  v.  Harman's  Devisee,  5  Grattan,  162. 
Thus  it  was  held  in  Blanchard  v.  Brooks,  12  Pick.  67,  that  where  the  grant 
was  of  all  the  right,  title  and  interest  of  the  grantor,  it  must  be  regarded  as 
confined  to  the  estate  which  he  had  at  the  time,  and  that  the  warranty  would 
not  extend  further  than  the  grant,  or  even  pi'eclude  the  grantor  and  those 
claiming  under  him,  from  recovering  against  the  grantee,  on  the  ground  that 
the  estate  was  contingent  when  granted,  and  had  vested  in  interest  at  a 
subsequent  period.  So  in  Comstock  v.  Smith,  13  Pick.  189,  a  covenant 
that  the  grantor  would  warrant  the  land  against  all  persons  claiming  under 
him,  was  held  not  to  estop  the  covenantor,  from  evicting  the  grantee 
under  a  title  acquired  after  the  execution  of  the  deed.  The  same  ground 
was  taken  in  Pike  v.  Galvin,  29  Maine,  185,  and  a  covenant  that  neither 
the  grantor,  his  heirs,  nor  any  persons  claiming  under  him  or  them,  should, 
or  would  assert  any  claim,  right,  title,  or  demand,  to  or  against  the  premises 
conveyed,  was  decided  not  to  create  an  estoppel  as  between  a  subsequent 
purchaser  from  the  grantor,  and  the  grantee.  On  the  other  hand,  the  cases 
of  Fairbanks  v.  Williamson,  7  Greenleaf,  96 ;  White  v.  Erskine,  1  Fairfield, 
306 ;  Kimball  v.  Blaisdell,  5  New  Hampshire,  533 ;  Trull  v.  Eastman,  3 
Metcalf,  121,  and  Bean  v.  Welsh,  17  Alabama,  172,  fully  establish,  that 
whenever  it  appears  from  the  terms  of  the  deed,  and  the  tenor  of  the  cove- 
nants which  it  contains,  that  it  is  meant  to  operate  in  the  future  as  well  as 
the  present,  it  will  take  effect  as  an  estoppel  and  transfer  subsequent  estates 
and  interests,  as  well  as  those  which  are  vested  at  the  time  of  its  execution. 
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Thus  ia  Bean  v.  Welsh,  17  Alabama,  772^  an  agreement  under  seal  by 
expectant  heirs,  to  make  an  equal  division  of  the  estate  of  the  ancestor  at 
his  death,  was  held  to  take  effect  upon  the  land  which  was  subsequently 
devised  to  one,  and  distribute  it  equally  among  all  in  accordance  with  the 
agreement.  So  in  Trull  v.  Eastman,  3  Metcalf,  121,  a  release  by  a  son  for 
valuable  consideration,  of  all  that  might  descend  to  him  on  the  death  of  his 
father,  with  a  covenant  that  neither  he,  nor  those  claiming  under  him,  would 
assert  any  claim  or  title  to  the  estate  thus  released,  was  held  to  estop  him 
from  recovering  in  opposition  to  the  covenant  after  the  death  of  the  father, 
and  seems  to  have  been  regarded  as  actually  passing  the  estate,  and  not 
merely  as  estopping  the  covenantor  from  denying,  that  it  had  passed.  There 
can  be  no  doubt  of  the  validity  of  the  conveyances  in  question  in  these  cases 
in  equity,  nor  perhaps  that  the  grantors  were  estopped  from  disputing  them 
at  law,  but  it  would  seem  very  doubtful,  whether  they  should  have  been 
regarded  as  transferring  the  legal  title  itself,  or  as  doing  any  thing  more 
than  entitling  the  grantees  to  come  into  equity  for  a  conveyance.  And  it  is 
at  all  events  obvious,  that  these  decisions  abandon  the  technical  ground, 
taken  in  some  of  the  earlier  cases,  that  estoppel  grows  out  of  warranty, 
and  rest  it  on  the  broader  basis  of  giving  effect  to  the  intention  of  the 
parties,  as  expressed  in  the  deed.  It  is  difficult  to  understand  why  the 
effect  of  an  estoppel,  when  thus  regarded,  should  be  attributed  to  the  cove- 
nants rather  than  to  any  other  part  of  a  conveyance,  or  why  a  covenant  to 
grant  should  be  more  effectual  than  the  grant  itself.  There  is  accordingly 
abundant  authority  in  opposition  to  the  doctrine,  that  the  estoppel  of  deeds 
must  be  founded  in  warranty,  and  in  favour  of  holding  that  every  material 
word  in  a  deed  may  bind  the  land  itself  as  well  as  the  parties ;  Sow  v.  Wyse, 
7  Conn.  214;  Kinsman  v.  Loomis,  11  Ohio,  478.  Thus  it  was  held  in 
Carver  v.  Astor,  4  Peters,  86,  that  a  recital  in  a  deed  of  release,  of  the  exis- 
tence of  a  prior  lease,  took  effect  by  estoppel,  and  bound  the  land  itself  in 
the  hands  of  third  persons.  This  decision  was  followed  in  Van  Kensselaer 
v.  Kearney,  11  Howard,  297,  where  it  was  decided,  that  whether  an  after 
acquired  interest  passes  by  the  estoppel  of  a  prior  conveyance,  depends  solely 
upon  whether  it  was  the  intention  of  the  parties  to  convey  it,  and  that  where 
such  an  intention  is  apparent,  an  estoppel  will  be  called  into  being  for  the 
purpose  of  giving  it  effect.  This  view  of  the  law  is  sustained  by  many  of 
the  earlier,  as  well  as  of  the  more  recent  cases,  which  treat  the  estoppel  of 
a  conveyance,  as  founded  on  the  whole  deed,  and  as  arising  without  regard 
to  the  presence  or  absence  of  a  warranty,  unless  there  is  something  to  defeat 
or  prevent  its  operation  ;  Jackson  v.  Bull,  1  Johnson's  Cases,  81 ;  Jackson 
V.  Murray,  12  Johnson,  204  j  M<Gee  v.  Eustis,  5  Stewart  &  Porter,  420  ; 
Jackson  v.  Stevens,  IG  id.  110;  Griffith  v.  Hasten,  7  J.  J.  Marshall,  385; 
Brown  v.  M'Cormack,  6  Watts,  60 ;  Reider  v.  Craig,  3  M'Cord,  411.  These 
cases  may  be  at  variance  with  the  strict  rules  of  the  common  law,  but  they 
at  least  avoid  the  incongruity  of  making  an  important  point  in  modern  convey- 
ancing, turn  on  one  of  the  most  abstruse  and  technical  doctrines  of  the  earlier 
common  law,  which  was  long  since  abandoned  in  England,  as  inapplicable  to 
assurances  by  deed,  and  which  has  been  converted,  in  this  country,  into  a 
covenant  personal,  without  any  of  the  characteristic  properties  of  the  ancient 
warranty;  Vol.  1,  page  147.     The  necessary  effect  of  basing  the  estoppel 
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of  a  deed  solely  on  warranty,  is  to  compel  the  parties  to  elect  between 
binding  the  A'cndor  by  an  absolute  engagement  for  the  validity  of  the  title 
conveyed,  and  exposing  the  vendee  to  be  turned  out  of  possession  by  a  per- 
son from  whom  he  has  derived  his  title.  The  doctrine  held  in  Blanchard  v. 
Brooks,  and  approved  in  Pike  v.  Galvin,  would  be  received  with  no  little  sur- 
prise in  Pennsylvania,  where  covenants  of  general  warranty  are  comparatively 
unknown,  and  where  a  conveyance  of  the  right,  title  and  interest  of  the 
grantor  with  special  warranty,  would  unquestionably  be  held  to  estop  him 
from  setting  up  a  future  or  contingent  interest,  in  opposition  to  his  own  grant, 
even  if  it  did  not  transfer  the  interest  itself  by  estoppel  to  the  grantee. 

The  strongest  argument  against  permitting  the  conclusion  of  the  cove- 
nants or  recitals  in  a  deed,  to  extend  beyond  the, person  of  the  grantor,  and 
bind  future  estates,  is,  that  it  necessarily  tends  to  give  a  vendee  who  has 
been  careless  enough,  to  buy  what  the  vendor  has  not  got  to  sell,  a  preference 
over  subsequent  purchasers,  who  have  expended  their  money  in  good  faith, 
and  without  being  guilty  of  negligence.  Such  a  result  seems  to  be  at  vari- 
ance with  the  recording  acts  of  this  country,  which  are  generally  held  not 
to  require  an  examination  of  the  record,  prior  to  the  period  at  which  the 
title  conveyed  vested  in  the  vendor.  To  allow  a  title  to  pass  by  a 
conveyance  executed  and  recorded  before  it  is  acquired,  may,  therefore,  be 
a  surprise  on  subsequent  purchasers,  against  which  it  is  not  in  their  power 
to  guard.  In  White  v.  Patten,  a  mortgage  given  while  the  mortgagor  had 
no  interest  in  the  land  mortgaged,  was  held  to  have  a  preference  over  a  sub- 
sequent mortgage  executed  after  a  good  title  had  been  acquired,  although 
it  would  seem  obvious,  that  the  second  mortgagee  who  acted  with  the  fullest 
diligence,  and  without  notice  of  the  prior  mortgage,  was  better  entitled  in  all 
respects  to  protection,  then  the  first,  who  had  been  guilty  of  laches  in 
taking  a  defective  title,  and  relying  upon  chance  to  render  it  available.  It 
is,  therefore,  more  consistent  with  reason,  as  well  as  with  principle,  to  treat 
deeds  made  by  a  grantor  without  title,  as  creating  an  equity,  which  although 
binding  as  between  the  original  parties,  cannot  be  enforced  against  purcha- 
sers without  notice 

The  general  principle  that  an  instrument  under  seal,  expressing  an  inten- 
tion to  convey,  shall  estop  the  grantor  and  his  heirs  from  denying  its  ope- 
ration, is  sustained  by  the  case  of  Goodtitle  v.  Baily,  2  Cowper,  597,  where 
it  was  held  by  Lord  Mansfield,  that  even  if  a  release  of  a  reversion  which 
failed  as  such,  for  want  of  an  estate  in  the  releasee,  could  not  be  sustained 
as  a  grant,  it  would  still  conclude  the  party  by  whom  it  was  executed  from 
recovering  the  land  in  opposition  to  its  terms.  In  this  instance,  however, 
the  interest  in  question,  lay  in  grant,  and  the  deed  possessed  all  the  requi- 
sites necessary  to  a  valid  conveyance,  except  that  it  used  words  of  release 
and  not  of  grant.  The  intention  of  the  parties  was  therefore  evident, 
although  improperly  expressed,  and  the  mode  of  conveyance  sufficient 
to  render  the  intention  efi'ectual.  And  the  case  cannot  be  regarded  as 
an  authority  for  the  proposition,  that  an  instrument  which  wants  the 
attributes  essential  to  render  it  valid,  or  which  is  wholly  unsuited  to 
the  nature  of  the  estate  to  be  conveyed,  will  take  efiect  as  an  estoppel  when 
it  fails  as  a  conveyance.  Thus,  nothing  was  better  settled  at  common  law, 
than  that  the  grant  of  an  estate  of  freehold  without  livery,  had  no  effect 
either  as  a  grant  or  an  estoppel,  for  if  it  had  been  allowed  to  take  effect  as 
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an  estoppel,  there  would  have  been  an  end  of  the  rule  which  forloadc  its 
operation  as  a  grant.  And  it  is  equally  well  settled  at  the  present  day,  that 
a  bargain  and  sale,  or  lease  and  release,  must  fail  of  effect,  unless  the  bar- 
gainor or  releasor  has  a  vested  estate  or  interest,  on  which  the  release  can 
operate,  or  out  of  which  the  use  sold  to  the  bargainee  can  be  fed.  The 
rules  of  the  law  are  unquestionably  paramount  to  the  intention  of  the 
parties,  and  no  conveyance  which  violates  them  can  be  good,  when  the  vio- 
lation is  apparent.  When,  however,  a  deed  recites  the  existence  of  facts 
which  render  it  valid  unless  contradicted,  the  recital  may  take  effect  as  an 
estoppel,  and  thus  have  the  effect  of  sustaining  the  conveyance,  as  between 
the  parties,  if  not  as  against  other  persons.  Inskeep  v.  Shields,  4  Harring- 
ton 345;  Durham  v.  Alden,  2  Appleton,  228;  Green  v.  Clark,  13  Ver- 
mont, 158.  Thus,  if  the  release  given  by  the  son,  during  the  life  of  the 
father,  in  the  case  put  by  Littleton,  supra,  532,  had  recited  the  death  of  the 
father,  and  of  the  descent  of  the  possessory  right  on  the  son,  the  latter  might 
possibly  have  been  estopped  from  denying  the  truth  of  the  recital,  in  any 
subsequent  controversy,  in  which  the  validity  of  the  release  came  in  ques- 
tion. But  even  if  a  recital  can  estop  the  parties  to  a  deed,  from  showing 
its  invalidity,  it  can  only  do  so  when  there  is  nothing  to  contradict  or 
impair  the  force  of  the  estoppel,  and  not  where  it  is  evident,  from  the  rest 
of  the  instrument,  or  the  case  of  the  party  who  relies  upon  it,  that  it  wants 
the  requisites  of  a  valid  conveyance;  Wheelock  v.  Henshaw,  19  Pick. 
341 ;  Sinclair  v.  Jackson,  8  Cowen,  543  ;  Pargeter  v.  Harris,  2  C.  B.  70S. 
The  effect  of  recitals  in  a  conveyance,  in  concluding  the  parties  and  bind- 
ing and  transferring  an  estate  in  the  land,  was  much  considered  in  Ptight 
V.  Bucknell,  2  B.  &  A.  278,  and  Bensley  v.  Burden,  2  Simons  &  Stuart, 
519,  5  Russell.  In  Bensley  v.  Burden,  deeds  of  lease  and  release  w^re 
executed  by  a  son,  which  contained  a  recital,  that  he  was  entitled  to  an 
estate  in  reversion  or  remainder  in  the  premises  conveyed.  In  point  of 
fact,  however,  he  had  no  interest  whatever  in  the  land  at  the  time  of  the 
conveyance,  nor  until  some  time  afterwards,  when  the  fee  vested  in  him  by 
descent,  on  the  death  of  his  father.  The  grantee  then  filed  a  bill  in  equity, 
in  which  he  treated  the  conveyance  as  conferring  a  mere  equity,  and  prayed 
that  the  grantor  might  be  ordered  to  convey  the  legal  title.  The  i-elief  thus 
asked  was  refused,  on  the  ground  that  the  grantor  was  estopped  by  the 
recital,  from  denying  that  he  had  such  an  estate  as  would  pass  by  the  grant, 
and  that  when  the  fee  descended  to  him  subsequently,  this  estoppel  took 
effect  on  the  land,  and  gave  the  grantee  a  legal  title,  which  rendered  the 
intervention  of  equity  unnecessary.  This  decision  was  however  questioned 
in  Plight  V.  Bucknell,  where  it  was  held  that  if  a  recital  could  bind  and 
transfer  a  future  estate  by  estoppel  in  any  case,  it  could  only  do  so  when  it 
was  sufficiently  certain,  to  have  no  doubt  as  to  the  intention  with  which  it 
was  introduced  into  the  conveyance,  and  it  was  consequently  decided,  that 
a  recital  in  a  mortgage  that  the  mortgagor  had  a  legal  or  equitable  title  to  the 
premises  mortgaged,  did  not  estop  those  who  claimed  under  him  from  show- 
ing that  it  was  in  fact  equitable,  and  enforcing  a  subsequent  legal  title 
against  the  mortgagee.  This  decision  was  followed  in  Doe  v.  Scarborough, 
3  A.  &  E.  2 ;  and  a  deed  of  lease  and  release  held  neither  to  pass  a  contin- 
gent estate  by  estoppel,  nor  to  estop  the  grantor  from  denying  that  it  had 
passed.     And  in  the  subsequent  case  of  Lloyd  v.  Lloyd,  2  Connor  &  Law- 
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son,  592,  Sir  Edward  Sugdcn  disapproved  of  the  decision  in  Bensley  v. 
Burden,  and  held  that  a  subsequent  estate  would  not  pass  by  the  estoppel 
of  a  prior  conveyance  by  lease  and  release.  It  would  notwithstanding 
appear,  that  a  specific  recital  will  conclude  the  parties,  even  if  it  does  not 
bind  the  estate  in  the  land,  and  that  when  a  conveyance  sets  forth  the  facts 
necessary  to  render  it  valid,  it  will  be  conclusive  against  the  grantor,  what- 
ever may  be  its  effect  as  between  the  grantee  and  third  persons.  Thus  in 
Rees  V.  Lloyd,  "Wightwick,  129,  a  recital  in  a  lease  for  life  that  the  lessee 
was  in  possession  at  the  time  when  it  was  executed,  was  held  to  estop  the 
lessor  from  denying  that  such  was  the  case,  and  thus  render  the  instrument 
valid  as  a  release,  although  it  would  otherwise  have  failed  of  cfi'ect,  from  the 
want  of  livery  of  seisin. 

The  general  principle,  that  the  mere  intention  to  convey,  as  mani- 
fested by  execution  of  a  conveyance,  will  not  suffice  to  pass  a  subse- 
quent estate,  is  fully  sustained  by  the  case  of  Chew  v.  Barnett,  11  S.  & 
E,.  389.  The  question  there  was  between  a  deed  of  bargain  and  sale, 
executed  while  the  grantor  had  a  mere  equity,  and  a  mortgage  given 
after  the  acquisition  of  the  legal  title,  and  it  was  decided  that  although  the 
grantee  took  an  equitable  estate  under  the  deed,  it  had  no  effect  on  the  sub- 
sequent title,  which  consequently  passed  by  the  subsequent  mortgage.  "It  is 
imagined,"  said  Gibson,  J.,  "that  as  the  deed  contains  a  covenant  for  further 
assurance,  it  is  to  be  considered  as  a  covenant  to  stand  seised  to  the  use  of 
the  grantee ;  and  consequently,  that  the  estate  was  executed  in  him  as  soon 
as  the  seisin  arose  out  of  which  the  use  was  to  be  served.  It  is  true,  that 
no  particular  form  of  words  is  essential  to  a  conveyance  to  uses;  but  the 
deed,  if  it  cannot  operate  in  one  way,  may  in  another,  to  effectuate  the 
manifest  intention  of  the  grantor.  But  here  there  is  not  a  single  feature  of 
a  covenant  to  stand  seised,  the  consideration  of  which  is  always  blood  or 
marriage ;  nor  is  there  any  of  a  bargain  and  sale,  where  the  consideration 
is  valuable ;  for  in  every  conveyance  to  uses,  the  covenantor  or  bargainor 
must  be  seised  of  the  legal  estate  at  the  time,  as  the  use  must  arise  out  of 
such  seisin.  In  the  case  of  a  conveyance  before  the  grantor  has  acquired 
the  title,  the  legal  estate  is  not  transferred  by  the  statute  of  uses ;  but  the 
conveyance  operates  as  I  have  said,  as  an  agreement,  which  the  grantee  is 
entitled  to  have  executed  in  chancery;  as  was  decided  in  Whitfield  v.  Faus- 
set,  1  Ves.  Rep.  391." 

It  is  well  settled  in  accordance  with  the  views  thus  expressed,  that 
although  a  conveyance  must  necessarily  fail  of  effect  at  law,  unless  the 
estate  to  be  conveyed  is  vested  in  interest  at  the  time  when  the  deed  is  exe- 
cuted, it  will,  notwithstanding,  be  enforced  in  equity,  as  an  executory 
agreement  to  convey,  whenever  the  intention  of  the  parties  is  apparent  and 
sustained  by  a  sufficient  consideration.  Thus  the  conveyance  of  a  mere 
possibility  of  interest  in  a  rent,  a  covenant  to  stand  seised  of  land,  in  which 
the  grantor  has  a  contingent  or  executory  use,  or  an  agreement  by  expectant 
heirs  to  divide  the  estate  of  an  ancestor,  will  be  sustained  in  chancery  at 
law,  and  will  be  rendered  effectual  by  a  decree  for  a  conveyance,  as  soon  as 
the  interest  intended  to  be  conveyed  has  actually  vested  in  the  grantor; 
Hobson  V.  Trevor,  2  Peere  Williams,  191 ;  Buckley  v.  Newland,  ib.  182  ; 
Wright  V.  Fawcett,  1  Vesey,  409 ;  Alston  v.  The  Bank,  2  Hill's  Ch.  235; 
Breckenridge  v.  Churchill,  8  J.  J.  Marshall,  13.    These  cases  were  followed 
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in  Mc Williams  v.  Nislj,  2  S.  &  K.  515,  where  it  was  said  by  Tilghman,  C. 
J.,  that  equity  will  enforce  a  covenant  to  convey  an  estate,  wherever  it 
shall  be  acquired  by  the  covenantor,  and  that  the  case  is  not  the  less  strong 
where  there  is  an  absolute  conveyance.  In  order,  however,  to  authorize 
chancery  to  extend  the  operation  of  an  anterior  conveyance  to  a  subsequent 
title,  it  must  appear  distinctly,  that  it  was  meant  to  cover  future  estates, 
and  was  not  limited  to  the  interest  which  the  grantor  had  at  the  time  when 
it  was  executed;  Varick  v.  Edwards,  11  Paige,  289;  Edwards  v.  Varick,  5 
Denio,  GQi. 

Estoppels  in  pais  seem,  in  their  common  law  origin,  to  have  arisen  only  in 
the  case  of  those  solemn  and  peculiar  acts,  to  which  the  law  gave  the  power 
of  creating  a  right,  or  passing  an  estate,  and  attached  as  much  efficacy  and 
importance,  as  to  matters  appearing  either  by  deed  or  of  record.  Thus,  a 
feoffment  which,  although  a  mere  act  in  pais,  which  was  yet  the  only  mode 
of  conveying  an  estate  of  freehold  in  actual  possession,  had  the  force  of  an 
estoppel  to  a  greater  extent  than  the  deed,  which  was  employed  to  perpe- 
tuate its  existence,  or  to  transfer  a  reversion  in  the  same  land,  when  held 
by  a  tenant  of  the  grantor.  And  even  in  those  cases,  when  a  reversion  was 
granted  by  deed,  another  act  in  pais,  an  attornment,  was  necessary  to  com- 
plete the  grant,  and  being  of  the  most  solemn  character  as  establishing  the 
feudal  relation,  between  the  tenant  and  his  new  lord,  was  equally  binding 
with  an  agreement  under  seal,  or  of  record.  It  was  accordingly  held 
in  Shattuck  v.  Greig,  23  Pick.  88,  that  a  parol  assignment  of  dower,  which 
was  one  of  the  acts  in  pais,  to  which  the  common  law  gave  the  power  of 
defining  or  creating  an  estate,  was  absolutely  conclusive,  and  precluded 
any  subsequent  alteration  of  the  limits  assigned.  But  the  mere  acts,  state- 
ments or  admissions  of  a  party,  when  not  made  or  performed  under  seal, 
of  record,  or  in  the  course  of  some  of  those  acts,  to  which  peculiar  au- 
thority was  attached  by  the  law,  were  not  considered  as  estoppels,  and  had 
no  other  weight  than  that  of  evidence,  more  or  less  strong,  but  which  might 
be  explained  or  rebutted.  But  the  recent  decisions  of  the  courts,  both  in 
this  country  and  in  England,  have  given  a  much  broader  scope  to  the  doc- 
trine of  estoppels  in  pais,  than  that  which  it  had  formerly,  and  have  esta- 
blished that  wherever  an  act  is  done,  or  a  statement  made  by  a  party,  which 
cannot  be  contravened  or  contradicted  without  fraud  on  his  part,  and  injury 
to  others  whose  conduct  has  been  influenced  by  the  act  or  admission,  the 
character  of  an  estoppel  will  attach  to  what  would  otherwise  be  mere  matter 
of  evidence,  and  it  will  become  binding  upon  a  jury,  even  in  opposition  to 
proof  of  a  contrary  nature ;  Stephen  v.  Baird,  9  Cowen,  274 ;  Deweys  v. 
Field,  4  Metcalf,  384;  Presbyterian  Congregation  v.  Williams,  9  Wendell, 
147 ;  Piekard  v.  Sears,  6  A.  &  E.  469 ;  Gregg  v.  Wells,  19  id.  90 ; 
Bushnellv.  Church,  15  Conn.  419;  Brown  v.  Wheeler,  17  id.  346;  Boe 
v.  Jerome,  18  id.  138 ;  The  East  Haddam  Bank  v.  Shailor,  20  id.  18 ; 
Hicks  V.  Cram,  17  Vermont,  449  ;  Kangely  v.  Spring,  1  Shepley,  130  ;  The 
Bank  v.  Wallston,  3  Harrington,  90.  Equitable  estoppels,  therefore,  only 
arise  when  the  conduct  of  the  party  estopped,  is  fraudulent  in  its  purpose,  or 
unjust  in  its  result,  which  forms  the  material  distinction  between  the  common 
law  doctrine  of  estoppel,  and  that  which  has  grown  up  under  the  influence 
of  equity  in  modern  times.  Every  solemn  admission  under  seal  was  re- 
garded as  an  estoj^pel  in  the  old  laW;  even  where  it  was  shown  to  have  been 
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without  effect  on  tlic  conduct  of  others,  and  might  have  been  withdrawn 
without  wrong  by  the  person,  by  whom  it  was  made,  and  the  estoppel  in 
pais  of  a  feoffment,  stood  on  the  same  footing  in  this  respect,  as  that  of  a 
sealed  instrument.  But  in  order  to  create  an  estoppel  in  pais  or  equitable 
estoppel  as  now  understood,  there  must  be  "  an  admission  intended  to  influ- 
ence the  conduct  of  the  man,  with  whom  the  party  is  dealing,  and  actually 
leading  him  into  a  line  of  conduct,  which  must  be  prejudicial  to  his  interest, 
unless  the  party  estopped  be  cut  off  from  the  power  of  retraction.  This  I 
understand,  to  be  the  very  definition  of  an  estoppel  in  pais ;"  per  Cowen,  J., 
Dazell  V.  Odell,  3  Hill,  219.  And  it  was  held  in  the  same  case,  by  Bron- 
SON,  J.,  that,  to  constitute  an  estoppel  in  pais  as  against  a  party,  there 
must  be,  1st,  an  admission  inconsistent  with  the  evidence  which  he  has 
proposed  to  give,  or  the  title  or  claim  which  he  proposes  to  set  up ;  2d,  an  ac- 
tion by  the  other  party  upon  such  admission ;  3d,  an  injury  to  him,  by  allow- 
ing the  admission  to  be  disproved.  In  this  instance,  the  defendant  who  had 
given  a  receipt  to  the  plaintiff  for  certain  goods  levied  on  by  the  latter,  under 
an  execution  against  a  third  person,  and  had  afterwards  refused  to  give  them 
up,  was  held  to  be  estopped  from  proving,  that  they  were  his  own  property. 
Bronson,  J.,  however,  while  agreeing  with,  and  enforcing  the  general  prin- 
ciple laid  down  by  the  majority  of  the  court,  dissented  from  its  application 
in  the  particular  case,  upon  the  ground  that  it  did  not  sufficiently  appear,  that 
the  receipt  for  the  goods,  though  coupled  with  a  promise  of  re-delivery,  amount- 
ed to  an  acknowledgment  of  the  right  of  the  officer  under  the  execution,  or  was 
anything  more  than  an  arrangement  to  promote  the  convenience  of  the  parties 
at  the  time  when  it  was  made.  A  similar  decision  was  made  in  Stephen  v. 
Baird,  9  Cowen,  277,  where  the  defendant  who  had  pointed  out  certain 
lumber  as  belonging  to  a  third  person,  and  had  stood  by,  while  it  was  sold 
by  the  constable,  was  held  to  be  estopped,  from  contradicting  these  state- 
ments, and  proving  property  in  himself.  The  same' principle  applies  in 
every  ease,  where  the  owner  of  property  sanctions  a  purchase  from  a  third 
person,  whether  expressly  or  by  implication  ;  and  estops  him  from  subse- 
quently setting  itp  his  own  right  to  defeat  the  purchaser;  Hatch  v.  Kimball, 
16  Maine,  146;  Rangley  v.  Spring,  21  id.  137;  Pickard  v.  Sears,  6  A.  & 
E.  469.  It  was  held  in  like  manner,  in  the  case  of  the  Presbyterian  Con- 
gregation V.  "Williams,  9  Wendell,  147,  that  where  the  defendant  in  an 
action  of  ejectment,  brought  on  a  condition  in  a  lease  authorising  the  lessor  to 
re-enter  in  case  of  the  non-payment  of  rent,  without  sufficient  distress  on 
the  land,  to  pay  it,  had  declared  at  the  time  of  distress  made,  that  the 
property  on  the  premises  did  not  belong  to  him,  he  was  estopped  from 
contradicting  this  declaration  at  the  trial,  and  showing,  that  the  distress 
would  have  been  effectual  for  the  discharge  of  the  rent.  For  as  the  plain- 
tiff had  abandoned  the  distress,  in  consequence  of  these  statemeutsj  and 
resorted  to  an  ejectment,  the  defendant  was  precluded  from  denying  its 
truth,  and  thus  taking  advantage  of  his  own  wrong  to  defeat  a  recovery.  The 
estoppel  will  not,  however,  be  carried  farther  in  any  case,  than  is  necessary 
to  prevent  one  party,  from  being  injured  by  his  reliance  upon  the  acts  or 
declarations  of  the  other;  Miller  v.  Cresson,  5  W.  &  S.  284;  Kinney  v. 
Farnsworth,  17  Conn.  345.  Thus  where  the  possession  of  goods  is  obtained 
on  the  faith  of  an  admission  of  the  right  of  the  person,  from  whom  it  is 
derived,  the  admission  will  only  be  binding  while  the  possession  is  retained, 


DOE    V.     OLIVER. — DUCHESS    OF    KINGSTON'S    CASE.       563 

and  the  goods  may  be  replevied  the  moment  after  it  is  surrendered ;  Johns 
V.  Church,  12  Pick.  307.  And  this  rule  will  hold  good  in  every  instance, 
in  ■which  an  admission  is  relied  on  as  an  estoppel,  and  the  estoppel  will  be 
limited  to  what  is  necessary  to  put  the  parties  in  the  same  relative  position, 
which  they  would  have  occupied,  had  the  admission  not  been  made.  Thus 
one  who  has  given  a  receipt  for  goods  as  the  property  of  the  defendant  in  an 
attachment,  may  prove  property  in  himself,  in  a  subsequent  suit  brought  for 
the  goods  by  the  plaintiff  in  the  attachment,  in  mitigation  of  damages 
although  not  in  bar  of  the  action,  because  the  plaintiff  could  neither  be 
benefitted  by  the  possession  of  the  goods,  nor  injured  by  their  loss,  un- 
less they  actually  belonged  to  the  defendant;  Bursley  v.  Hamilton,  15  Pick. 
32.  But  if  it  be  shown,  that  there  was  other  property  of  the  defendant  in 
the  attachment,  which  would  have  been  seised,  but  for  the  declarations  and 
acts  of  the  owner  of  the  goods  actually  taken,  he  will  be  estopped  from 
proving  title  in  himself  subsequently,  either  in  mitigation  of  damages,  or  in 
bar ;  Deweys  v.  Field,  4  Met.  384.  It  follows  moreover  from  the  same 
reason,  that  an  equitable  estoppel  may  arise  in  one  form  of  action,  and  yet 
not  in  another,  although  brought  under  the  same  circumstances,  and  growing 
out  of  the  same  transaction.  Thus  where  two  neighbouring  owners  of  real 
estate  have  agreed  upon  a  boundary  line  between  their  farms,  and  have  pro- 
ceeded to  cultivate  their  respective  shares,  each  will  be  estopped  from  reco- 
very against  the  other  in  trespass,  in  contravention  of  this  agreement,  but 
not  in  ejectment;  Dewey  v.  Bordwill,  9  "Wendell,  65.  In  order,  moreover, 
to  give  acts  or  declarations  the  character  of  an  estoppel,  it  must  appear  that 
they  have  influenced  the  conduct  of  the  party,  by  whom  the  estoppel  is 
sought  to  be  enforced.  Thus  where  the  owner  of  goods  sold  under  an  at- 
tachment declared  at  the  sale,  that  they  were  not  his  property,  he  was  held 
not  to  be  estopped  from  recovering  their  full  value  in  trespass  on  the  subse- 
quent dissolution  of  the  attachment,  because  as  these  declarations  could  have 
had  no  effect  in  promoting  the  sale,  they  could  form  no  obstacle  to  an  action 
founded  upon  it;  Wallis  v.  Truesdell,  6  Pick.  457.  The  cases  of  Whitney 
V.  Holmes,  15  Mass.  152;  Miller  v.  Cresson,  5  Watts  &  Serg.  284;  The 
Welland  Canal  Company  v.  Hathaway,  9  Wend.  482  ;  and  Truescott  v. 
Davies,  4  Barbour,  495,  were  decided  substantially  upon  the  same  principle. 
It  has  also  been  held,  that  an  admission  will  not  take  effect  as  an  absolute 
estoppel,  unless  it  is  made  with  full  knowledge  of  the  right  to  be  estopped, 
and  with  the  design  or  effect  of  creating  an  impression,  that  it  does  not  exist, 
or  will  not  be  enforced;  Whitaker  v.  Williams,  20  Conn.  98  ;  Dyer  v.  Coy, 
ib.  568 ;  Stelle  v.  Putney,  3  Shepley,  327. 

In  order  to  constitute  an  equitable  estoppel,  the  influence  of  the  acts  or 
admissions  of  one  party  on  the  conduct  of  the  other,  must  also  be  shown 
to  have  been  a  direct  and  immediate  influence ;  Watkins  v.  Pick,  13  New 
Hampshire,  360.  Thus  in  Reynolds  v.  Louisburg,  6  Hill,  534,  the  plain- 
tiff in  an  action  of  replevin  brought  for  a  mare,  which  had  been  levied  on 
by  the  defendant,  under  an  execution  against  a  third  person,  was  permitted 
to  show,  that  the  latter  had  no  title,  although  he  had  declared  some  months 
previously,  that  the  mare  was  the  common  property  of  both.  It  was  held 
by  the  court,  that  if  these  statements  had  been  made  at  the  time  of  the 
levy,  they  would  have  been  conclusive,  but  that  as  they  occurred  in  the 
course  of  another  transaction,  they  were  to  be  regarded  in  the  light  of 
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ordinary  admissions;  and  were  consequently  open  to  explanation  or  contra- 
diction. 

It  is,  therefore,  evident  that  the  rejection  of  evidence  on  the  ground  of 
equitable  estoppel,  is  designed  to  prevent  fraud  on  the  one  side,  and  injury  on 
the  other;  Casey  v.  Julves,  1  Gill,  430  ;  and  that  it  will  not  be  extended  fur- 
ther than  is  absolutely  necessary  for  this  purpose.  This  forms  the  great  dis- 
tinction between  legal  and  equitable  estoppel,  for  that  known  to  the  earlier  com- 
mon law,  took  eiFect  in  all  cases,  when  once  called  into  being,  without  regard  to 
the  consequences,  which  would  result  from  its  application,  and  produced  an  in- 
flexible barrierj  which  was  wholly  incapable  of  yielding  to  circumstances.  The 
difference  between  legal  and  equitable  estoppel,  is  strikingly  shown  in  their 
application  to  obligations  under  seal  for  the  payment  of  money.  There  is, 
probably,  no  state  in  the  Union,  at  the  present  day,  in  which  the  estoppel 
attached  by  the  common  law  to  sealed  instruments,  has  not  been  so  far  des- 
troyed or  modified  by  statute  or  custom,  as  to  permit  fraud  or  failure  of 
consideration,  to  be  pleaded  or  given  in  evidence,  as  a  defence  to  a  suit 
brought  upon  a  specialty.  But  the  modern  decisions  have  also  established 
that  if  such  an  instrument  be  purchased  by  a  third  person,  in  consequence  of 
a  statement  by  the  covenantor  or  obligor,  that  he  is  liable  to  pay  it,  the 
admission  will  act  as  an  estoppel,  and  will  debar  him  from  controverting  it, 
and  setting  up  a  defence  in  a  suit  brought  for  the  benefit  of  the  purchaser, 
which  would  have  been  good  as  against  the  assignor.  Thus,  while  the  common 
law  estoppel  of  a  declaration  of  debt,  solemnly  made  under  seal  to  the  obligee, 
is  in  a  great  measure  gone,  a  subsequent  parol  statement  to  an  assignee,  has, 
in  its  turn,  become  binding,  and  has  acquired  the  conclusive  force  which 
the  other  has  lost ;  Watson's  Ex'ors  v.  M'Larren,  19  Wend.  557 ;  Petrie 
V.  Feeter,  21  Wend.  172  ;  Foster  v.  Newland,  Id.  95 ;  Holbrook  v.  Burt, 
22  Pick.  546;  M'Mullin  v.  Warner,  15  S.  &  Pt.  18  ;  Dicker  v.  Eisenhauer, 
1  Penna.  R.  476 ;  Davis  v.  Thomas,  5  Leigh,  1.  It  is,  however,  ques- 
tionable, whether  an  estoppel  will  arise  in  this  case,  or  in  any  other,  against 
a  party  who  made  the  admission  which  he  seeks  to  recall  in  good  faith,  and 
under  the  influence  of  mistaken  impression  as  to  the  nature  and  extent  of 
his  rights,  either  in  fact  or  law;  Whitaker  v.  Williams,  20  Conn.  98. 
Thus  where  the  maker  of  a  note  drawn  for  the  accommodation  of  the  payee, 
said  that  it  was  good  in  answer  to  a  question  put  by  an  endorser,  to  whom 
it  was  negotiated  after  it  became  due,  he  was  held  not  to  be  precluded  from 
showing,  that  he  made  this  admission  in  ignorance  that  the  debt  for  which 
it  had  been  indorsed  in  the  first  instance,  had  been  paid,  and  that  his  lia- 
bility was  consequently  at  an  end  ;    Mackay  v.  Holland,  4  Metcalf,  69. 

The  same  equitable  principle  which  has  created  an  estoppel  in  certain  cases, 
where  none  would  have  existed  in  law,  has  in  others  destroyed  that  which 
the  law  could  have  created ;  for,  as  an  estoppel  will  be  called  into  being 
for  the  prevention  of  fraud,  so  it  will  be  suppressed  when  fraud  would  be 
produced  by  its  existence.  This  doctrine  has  always  been  recognised  by 
the  courts  of'  equity,  but  has  been  applied  with  a  very  diff"erent  measure 
by  those  of  common  law.  In  one  case,  however,  it  has  finally  been  trium- 
phant in  the  latter ;  and,  it  is  no  longer  doubtful,  that  while  the  general 
estoppel  of  admissions  under  seal,  continues  so  far  as  to  forbid  any  attempt 
to  avoid  the  operation  of  a  deed  as  a  conveyance,  by  denying  the  conside- 
ration ;  Grant  v.  Townsend,  2  Hill,  557 ;    Wilt  v.  Franklin,  1  Binney, 
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562  ;  it  no  longer  exists  in  a  suit  brought  for  the  purchase-money  itself,  or 
to  enforce  the  fulfilment  of  collateral  stipulations  contained  in  the  instru- 
ment. In  all  such  cases,  the  general  operation  of  the  deed  being  left  un- 
touched, evidence  may  be  given  to  vary  the  consideration,  both  in  amount 
and  character.  Notwithstanding  some  earlier  decisions  the  other  way, 
Schemmerhorn  v.  Hayden,  1  Johnson,  139 ;  Howis  v.  Parker,  Id.  508  ; 
Maighley  v.  Hawer,  7  Id.  342 ;  Steele  v.  Adams,  1  Greenleaf,  1 ;  such 
would  now  seem  to  be  the  law  in  New  York,  Pennsylvania,  Maryland,  New 
Hampshire,  Massachusetts,  Connecticut  and  Maine,  as  well  as  in  most  of 
the  other  states  of  the  Union;  M'Crea  v.  Piermont,  16  Wendell,  468  ; 
Bowen  v.  Bell,  20  Johnson,  338  ;  Sheppard  v.  Little,  14  Johnson,  210  ; 
Hamilton  v.  Maguire,  3  Sargeant  &  Rawle,  355  ;  Belles  v.  Brook,  2  Zabris- 
kie,  680  ;  Wilkinson  v.  Scott,  17  Massachusetts,  257 ;  Burbank  v.  Gould, 
15  Id.  118 ;  Prichard  v.  Brown,  4  New  Hampshire,  400 ;  Heyden  v. 
Thomas,  1  Harris  &  Johnson,  252 ;  Belden  v.  Seymour,  8  Connecticut, 
310.  Thus  it  was  held  in  Belden  v.  Seymour,  that  the  grantee  might 
prove  that  the  consideration  was  greater  than  that  set  forth  in  the  deed,  for 
the  purpose  of  increasing  the  damages  in  an  action  on  a  covenant  for  seisin; 
and  in  Morse  v.  Shattuck,  14  New  Hampshire,  229,  that  the  grantor  might 
prove  it  less  for  the  purpose  of  diminishing  them.  It  is  obvious  that 
these  cases,  proceed  on  the  ground  of  the  fraud  which  would  ensue,  if  the 
formal  receipts  introduced  into  conveyances  for  the  convenience  of  the 
grantee,  and  with  a  view  to  facilitate  the  transfer  of  the  title  to  subsequent 
purchasers,  were  treated  as  conclusive,  in  opposition  to  the  truth  of  the  case, 
and  the  understanding  of  the  parties. 

It  is  evident,  that  as  the  effect  of  an  estoppel,  whether  legal  or  equi- 
table, is  the  exclusion  of  evidence,  its  existence  must  be  a  question 
for  the  court  and  not  for  the  jury;  Lewis  v.  Carstairs,  5  W.  &  S. 
209.  The  application  of  the  rule,  is,  however,  attended  with  some 
difficulty,  in  the  case  of  equitable  estoppels,  which  depend  upon  cir- 
cumstances, and  not  upon  rigid  or  definite  rules.  Thus  it  has  been 
shown  above,  that  a  party  who  has  given  a  receipt  for  goods  seised 
as  the  property  of  a  third  person,  in  an  execution  or  attachment,  is 
not  estopped  under  ordinary  circumstances  from  proving  his  own  title 
in  mitigation  of  damages,  although  he  cannot  give  it  in  evidence  to  de- 
feat the  action,  unless  he  has  prevented  other  goods  really  belonging  to 
the  defendant  in  the  attachment,  from  being  seised,  and  has  thus  endan- 
gered the  collection  of  the  whole  debt,  when  the  estoppel  will  be  commen- 
surate with  the  injury.  The  existence  and  extent  of  equitable  estoppels 
are,  therefore,  essentially  dependent  upon  a  multitude  of  facts,  which  can 
seldom  be  withdrawn  wholly  from  the  consideration  of  the  jury,  and  must 
in  general  be  left  to  them  with  proper  instructions  as  to  the  law. 

A  number  of  decisions  have  been  made,  and  a  great  many  distinctions 
taken  with  regard  to  the  applicability  of  the  doctrine  of  equitable  estoppel 
to  land.  It  must  be  obvious,  that  so  far  as  parol  admissions,  or  mere  acts 
in  pais  are  held  to  authorise  or  preclude  the  assertion  of  a  title  to  land,  or 
to  transfer  it  from  one  party  to  another,  it  can  only  be  as  an  exception  to 
those  provisions  of  the  statute  of  frauds,  which  render  a  writing  essential  to 
the  assignment  or  creation  of  an  interest  in  real  estate.  It  was  held  in  many 
of  the  earlier  cases,  that  a  parol  agreement  for  the  adjustment  of  the  boun- 
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daries  of  land,  executed  at  the  time,  and  acquiesced  in  subsequently,  would 
be  binding  on  the  parties,  and  preclude  a  recurrence  to  their  original  rights  j 
Jackson  v.  Ogden,  7  Johnson,  242 ;  Jackson  v.  Gardner,  8  id.  40G  ;  Jack- 
son V.  Van  Corlear,  11  id.  123  j  M'Cormick  v.  Barnum,  10  Wendell,  104  j 
Singleton  v.  Fellows,  6  New  Ilarapshire,  107.  It  was  said  in  Sawyer  v. 
Whiteside,  5  Yergcr,  18,  where  the  point  was  determined  the  same  way,  that 
the  estoppel  of  a  parol  designation  of  boundaries,  arose  from  the  same  causes 
which  gave  rise  to  that  of  feoffment  with  livery  of  seisin  ;  both  having  their 
origin  in  the  diflBculty  of  having  recourse  to  written  instruments  in  unsettled 
countries,  and  a  rude  and  primitive  social  condition.  But  it  was  subse- 
quently held  in  Dewey  v.  Bordwill,  9  Wendell,  G5,  that  such  an  estoppel 
would  go  no  further  than  was  necessary,  to  prevent  either  of  the  parties  from 
suffering  for  acts  done  on  the  faith  of  the  agreement  entered  into  by  both. 
And  in  Adams  v.  Rockwell,  6  Wend.  467,  16  id.  285,  where  an  action  of 
trespass  was  brought  by  one  of  the  parties  to  a  parol  agreement  for  the 
settlement  of  the  boundaries  of  two  adjacent  farms,  against  the  other,  who 
had  cut  timber  growing  within  the  limits  allotted  to  him  by  the  original 
deed,  but  without  those  fixed  by  the  agreement,  it  was  held  by  the  Court  o- 
Errors,  reversing  the  decision  of  the  Supreme  Court,  that  whatever  the  law 
might  have  been,  had  expenditures  been  made,  or  permanent  buildings 
erected  on  the  faith  of  the  agreement,  no  estoppel  would  arise  where  this 
had  not  been  done,  and  where  the  land  remained  in  its  original  condition,  so 
that  neither  party  would  be  a  loser  by  being  remitted  to  his  original  rights. 
And  it  was  decided  in  Tolman  v.  Sparhawk,  5  Metcalf,  461,  and  Brewer 
v.  The  Boston  &  Worcester  Rail-road  Company,  ib.  478,  that  the  expendi- 
ture of  money  on  the  faith  of  an  adjustment  of  the  boundaries  of  land, 
would  not  render  it  binding,  when  the  adjustment  was  made  under  a  mis- 
taken impression,  that  the  boundary  thus  agreed  on,  was  the  same  with  that 
to  which  the  parties  were  entitled  to  under  their  respective  deeds. 

In  Parker  v.  Barker,  2  Metcalf,  421,  the  court  went  still  further,  and 
held,  that  a  parol  stipulation  made  by  one  party,  and  acted  on  by  the  other, 
will  not  constitute  an  estoppel  with  reference  to  land,  unless  it  is  attended 
by  actual  fraud  or  concealment,  and  that  where  it  is  not,  it  amounts  to 
nothing  more  than  a  mere  breach  of  agreement,  which  is  directly  within 
the  provisions  of  the  statute  of  frauds,  and  cannot  bind  or  affect  the  title  to 
land.  And  it  was  consequently  decided  that  a  promise  by  a  prior  mort- 
gagee, to  waive  his  priority  in  favour  of  a  second,  if  he  would  accept  the 
land  as  security,  and  give  time  to  the  mortgagor,  did  not  debar  the  former 
from  enforcing  the  lien  of  his  mortgage.  Much  doubt  was  expressed  in 
these  cases,  as  well  as  in  those  of  Marshall  v.  Pierce,  12  New  Hampshire, 
127,  and  Dcnn  v.  Baldwin,  1  Zabriskie,  395,  as  to  whether  such  admissions 
can  affect  the  title  to  land  at  law  under  any  circumstances,  and  it  was  said 
in  Swick  v.  Sears,  1  Hill,  18,  that  a  statement  by  the  plaintiff  that  his  title 
was  extinguished,  did  not  preclude  him  from  subsequently  enforcing  it 
against  the  defendant,  although  the  latter  had  bought  the  land  in  reliance 
upon  the  statement.  The  same  ground  was  taken  in  the  subsequent 
case  of  Delaplaine  v.  Hitchcock,  6  Hill,  17,  where  it  was  said  that  the  sta- 
tute of  frauds,  stood  in  the  way  of  allowing  the  title  to  real  estate  to  be 
affected  by  parol  evidence,  at  law,  although  it  was  admitted,  that  relief  would 
be  afforded  in  equity  whenever  the  circumstances  were  such  as  to  show 
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actual  fraud.  These  decisions,  however,  are  opposed  by  a  great  number  of 
cases,  in  which  the  estoppel  arising  from  the  concealment  or  misrepresenta- 
tion of  the  title  to  land,  has  been  held  to  constitute  a  bar  both  at  law  and 
equity  ;  Sayles  v.  Smith,  12  Wend.  67 ;  Read  v.  Bensley,  2  B.  Monroe,  254  ; 
Thompson  v.  Sanborn,  11  New  Hampshire,  201 ;  Shipeley  v.  Rangeley,  1 
N.  &  M.  213  ;  Brown  v.  Wheeler,  17  Conn.  345 ;  Hamilton  v.  Hamilton,  4 
Barr,  193  ;  as  well  as  by  those  in  which  the  expenditure  of  labour  or  money 
by  one  man  on  the  land  of  another,  under  a  license  given  by  the  owner,  has 
been  held  to  estop  the  latter  from  revoking  the  license,  and  ousting  the  former 
from  the  possession  of  the  land ;  Ricker  v.  Kelly,  1  Maine,  117 ;  Andros- 
coggin Bridge  v.  Bragg,  11  New  Hampshire,  702 ;  2  American  Leading 
Cases,  page  748.  A  similar  question  arises,  where  a  disputed  title  to  real 
estate,  is  submitted  to  the  decision  of  arbitrators  under  a  verbal  agreement, 
and  without  the  sanction  of  a  rule  of  court.  Such  a  submission  has  some- 
times been  treated  as  destitute  of  effect  on  the  title  itself,  although  affording 
ground  for  an  action  against  the  party,  who  refuses  to  comply  with  its  terms. 
But  in  Shelton  v.  Alcock,  11  Conn.  240,  an  award  rendered  on  a  question 
of  title  to  land,  under  a  verbal  submission,  was  held  to  take  effect  on  the  title 
itself,  and  debar  the  parties  from  disputing  its  validity,  and  insisting  upon 
their  previous  rights.  It  is  obvious,  that  this  decision  can  only  be  sustain- 
ed on  the  ground  of  equitable  estoppel. 

It  would  seem  to  be  held,  in  New  York,  that  where  the  parties  to  an 
action  brought  for  the  recovery  of  land,  claim  through  the  same  person, 
they  shall  be  obliged  to  treat  the  whole  of  his  title  as  valid,  and  shall  not  be 
allowed  to  insist  on  that  portion  which  makes  in  their  own  favour,  and  reject 
the  rest.  Thus,  where  the  plaintiff  claimed  under  a  mortgage  from  A.,  he 
was  held  to  be  estopped  from  controverting  a  life  estate,  which  was  granted 
to  the  defendant,  in  the  deed  under  which  A.  took  his  title ;  Jackson  v. 
Ireland,  3  Wend.  100.  So,  in  Denn  v.  Cornell,  3  Johnson's  Cases,  177, 
the  plaintiff  was  held  to  be  estopped,  by  a  recital  in  the  will  of  the  ancestor, 
under  whom  he  claimed  as  heir,  setting  forth  a  conveyance  of  the  premises 
in  dispute  to  a  third  person,  and  was  not  allowed  to  give  parol  evidence,  for 
the  purpose  of  showing  that  the  conveyance  thus  recited,  was  but  for  life. 
It  may,  notwithstanding,  be  questioned,  whether  this  was  properly  a  case 
of  estoppel,  and  whether  it  did  not  belong  to  the  doctrine  under  which 
admissions  by  those  in  the  possession  of  land,  are  binding  on  all  who  claim 
title  under  them.  But  if  thus  regarded,  parol  evidence  should  have  been 
admitted  for  the  purpose  of  explanation  or  rebuttal.    Supra,  Vol.  2. 

It  has  been  held  in  New  York,  and  in  some  of  the  other  States  of  the 
Union,  that  the  acceptance  of  a  grant,  is  a  conclusive  admission  of  the  title 
of  the  grantor,  and,  therefore,  that  where  the  defendant  in  an  action  of 
dower  claims  under  the  husband,  he  is  estopped  from  denying  his  seisin  as 
against  the  wife;  Sherwood  v.  Vanderburgh,  2  Hill,  307;  Bowne  v. 
Porter,  17  Wend.  164  ;  Davis  v.  Darrow,  12  id.  67;  Hitchcock  v.  Harring- 
ton, 6  Johnson,  293 ;  Collins  v.  Torry,  7  id.  279 ;  Embree  v.  Ellis,  2  id. 
123;  Hamblin  v.  The  Bank  of  Cumberland,  19  Maine,  69;  Ilains  v. 
Grardner,  1  id.  183.  The  same  principle  has  been  applied  under  many  other 
circumstances.  Thus  in  Sayles  v.  Smith,  12  Wend.  57,  a  vendee  who 
had  taken  a  deed  of  an  estate,  in  pursuance  of  previous  articles  of  agree- 


568  smith's    leading   cases. 

ment,  was  held  to  be  estopped  from  denying  the  title  of  the  vendor.  And 
this  doctrine  has  been  carried  to  the  extent  of  holding,  that  an  agreement 
under  seal,  to  accept  a  conveyance  or  lease,  will  estop  the  covenantee  from 
disputing  the  title  of  the  covenantor,  in  a  subsequent  ejectment  by  the  latter 
for  the  recovery  of  the  land ;  Jackson  v.  Ayres,  14  Johnson,  225 ;  Spring- 
stein  V.  Schermcrhorn,  12  id.  3(52.  It  would,  however,  appear,  notwith- 
standing these  decisions,  that  there  is  no  general  or  inflexible  principle 
which  precludes  the  grantee  of  land,  from  showing  either  that  the  grantor 
had  no  title,  or  none  which  was  capable  of  passing  by  the  grant.  No  estoppel 
can  exist  which  is  not  mutual,  and  as  the  grantor  may  show  that  his  title 
was  defective  at  the  execution  of  the  conveyance,  and  recover  the  land  in 
opposition  to  his  own  deed,  Tsupra,)  the  grantee  must,  obviously,  be  entitled 
to  pursue  the  same  course.  An  estoppel  is  said,  by  Coke,  to  arise  from  the 
acceptance  of  an  estate ;  Coke  Litt.  352  a;  but  to  call  this  rule  into  action, 
there  must  be  an  estate  to  be  accepted,  and  actually  passed  to  the  person 
accepting,  which  in  the  case  of  conveyances  by  deed,  is  the  very  point  in 
question.  This  passage  in  Coke,  therefore,  only  applies  to  the  common  law 
assurances  by  feoffment,  fine  or  recovery,  which,  when  properly  employed, 
necessarily  passed  an  estate  either  by  right  or  by  wrong.  It  is  in  fact 
obvious,  that  if  the  acceptance  of  a  conveyance,  precluded  the  grantee  from 
disputing  the  estate  of  the  grantor,  covenants  for  title  would  be  mere  nul- 
lities, because  no  recovery  can  be  had  on  them  in  any  case,  without  showing 
that  the  title  conveyed  by  the  covenantor  is  defective. 

It  was  accordingly  said  in  Small  v.  Proctor,  15  Mass.  499,  that  the 
grantee  of  land  may  deny  the  seisin  or  title  of  his  grantor,  as  every  day 
happens  in  actions  on  covenants  for  title.  The  same  view  was  taken  in 
Grant  v.  Wainman,  3  Bing.  N.  C.  69,  and  the  acceptance  of  a  conveyance 
held  not  to  estop  the  grantee  from  pleading  the  want  of  seisin  of  the 
grantor,  in  bar  of  a  writ  of  dower  brought  by  his  widow,  and  from  support- 
ing this  plea,  by  showing  the  land  was  leasehold,  although  it  was  described 
as  freehold  in  the  deed.  It  was  said  by  Tindal,  C.  J.,  that  if  an  estoppel 
existed,  it  must  of  necessity  be  mutual,  and  that  it  could  not  be  contended, 
that  if  a  husband  conveyed  freehold  as  leasehold,  his  widow  would  be  con- 
cluded from  showing  the  real  nature  of  the  estate. 

In  the  case  of  Osterhout  v.  Shoemaker,  3  Hill,  518,  the  supreme  court  of 
New  York  receded  from  the  ground,  that  the  acceptance  of  a  conveyance  is 
an  absolute  bar  against  denying  the  title  of  the  grantor,  and  held,  that  no 
estoppel  arises,  where  possession  does  not  accompany  the  deed,  whatever  may 
be  the  rule  where  it  does.  It  was  said,  that  the  cases  which  had  deter- 
mined, that  the  grantee  of  the  husband  is  necessarily  estopped  from  deny- 
ing his  seisin  in  a  writ  of  dower  brought  by  the  wife,  were  questionable  in 
principle,  and  were  only  followed  in  order  as  not  to  disturb  the  course  of 
decision.  And  it  would  now  seem  to  be  well  settled  on  authority  as  well  as 
on  principle,  that  the  mere  acceptance  of  a  conveyance,  does  not  estop  the 
grantee  from  showing,  that  the  grantor  had  no  estate  in  the  land  convey- 
ed ;  Sparrow  v.  Kingman,  1  Comstock,  242 ;  Averill  v.  Wilson,  4  Barbour, 
180.  Where,  however,  a  vendee  obtains  and  keeps  possession  of  land  under 
a  contract  of  sale,  which  is  not  fulfilled,  he  will,  unquestionably,  be  estop- 
ped from  setting  up  a  defect  in  the,  title  as  a  defence  to  an  ejectment  by  the 
vendor,  or  a  suit  for  the  purchase  money ;  Jackson  v.  Ilotchkiss,  6  Cowen, 
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401.  Bat  this  is  evidently  a  branch  of  the  doctrine  of  equitable  estoppel, 
and  not  a  technical  rule  of  common  law.  The  mutual  estoppel  of  mortga- 
gor and  mortgagee,  which  is  admitted  in  England,  while  that  of  an  ordinary 
deed  of  conveyance  is  denied.  Doe  v.  Clifton,  4  Ad.  &  Ell.  809;  Doe  v. 
Vicker.^,  id.  782,  is  founded  upon  the  same  reasons,  as  that  which  exists 
between  vendor  and  vendee,  and  grows  out  of  the  injustice  of  withdrawing  an 
express  or  implied  admission,  to  the  injury  of  those  who  have  acted  upon  it, 
by  parting  with  rights  which  they  would  otherwise  have  retained ;  Barber 
v.  Harris,  16  Wendell,  667. 

It  is  well  settled,  that  a  tenant  cannot  ordinarily  deny  his  landlord's  title ; 
but  the  origin  and  limits  of  the  rule  are  obscure  and  ill  defined.  It  is  fre- 
quently stated  as  an  absolute  and  common  law  estoppel,  but  it  is  really 
derived  from  many  different  sources,  and  is  for  the  greater  part  an  equitable 
rather  than  a  legal  estoppel.  It  did  not  exist  at  common  law,  unless  the 
lease  were  by  deed  indented,  when  the  estoppel  arose  from  the  indenture, 
and  not  from  the  tenancy ;  Lit.  sect.  58 ;  Coke  Lit.  47  b.  Thus  nil 
habuit  in  tenementis,  is  a  good  plea  in  bar  to  an  action  of  debt  for  rent 
reserved  on  a  parol  demise ;  Chettle  v.  Pound,  1  Ld.  Raymond,  746 ;  Davis 
V.  Shoemaker,  1  Bawle,  135;  Naglee  v.  Ingersoll,  7  Barr,  185;  and  even 
to  a  suit  for  rent  reserved  on  a  deed  indented,  unless  the  deed  is  declared  on, 
although  the  indenture  may  be  replied  as  an  estoppel.  And  if  the  lessor 
proceeded  by  distress  instead  of  action,  he  was  still  obliged  to  set  forth  his 
title  in  full  in  the  avowry ;  Silly  v.  Dally,  1  Ld.  Raymond,  534 ;  Harrison 
V.  Mcintosh,  1  Johnson,  380 ;  which  necessarily  implied,  that  the  tenant 
might  put  it  in  issue  by  a  traverse,  unless  estopped  by  something  more  than 
the  mere  existence  of  the  tenancy.  Thus  in  Davis  v.  Tyler,  18  John- 
ston, 490,  where  the  tenant  pleaded,  that  the  landlord  was  not  seised  of  the 
premises  for  which  he  avowed,  and  the  landlord  replied  a  parol  demise  as 
an  estoppel,  the  replication  was  held  bad,  and  the  plea  good. 

It  has,  however,  been  settled  law  since  the  time  of  Lord  Holt,  whatever 
it  may  have  been  in  that  of  Littleton,  that  although  the  tenant  may  plead 
nil  habuit  in  tenementis  to  an  action  of  debt  for  rent,  he  must  fail  at  the 
trial  if  the  landlord  show  any  interest,  although  limited  to  an  estate  at  will 
or  a  bare  possession  ;  Chettle  v.  Pound,  1  Ld.  Raymond,  746 ;  Moore  v. 
Beasley,  5  Hammond,  206.  The  action  of  debt  was  moreover  superseded, 
where  the  lease  was  parol,  by  that  for  use  and  occupation,  which  was  founded 
upon  the  actual  or  constructive  possession  of  one  party,  under  an  express  or 
implied  contract  with  the  other,  and  therefore  did  not  admit  of  a  traverse  of 
the  landlord's  title ;  Lewis  v.  Willis,  1  Wilson,  314  ;  Cobb  v.  Arnold,  8 
Metcalf,  398.  The  title  of  the  landlord,  however,  remained  open  to  contest 
when  he  avowed  for  a  distress,  until  the  passage  of  the  11  Geo.  2,  c.  19,  which 
dispensed  with  the  necessity  for  setting  it  forth  in  the  avowry,  and  impliedly 
took  away  the  right  to  deny  it  by  plea,  and  thus  compel  the  avowant  to  do 
subsequently  what  he  had  been  excused  from  doing  at  first ;  Sullivan  v. 
Stradling,  2  Wilson,  208.  This  provision  was  introduced  into  Pennsylvania 
at  an  early  period,  and  subsequently  into  the  revised  statutes  of  New  York ; 
Morris  on  Replevin,  page  121. 

It  is,  therefore,  evident,  that  the  rule  which  precludes  the  tenant  from 
denying  the  landlord's  title  in  actions  personal,  is  founded  on  special 
and  particular  causes,  and  is  not  a  general  or  common  law  estoppel.     And 
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although  the  tenant  is  ordinarily  estopped,  from  denying  the  right  of  the 
landlord  in  real  or  possessory  actions  brought  for  the  recovery  of  the  land, 
yet  the  estoppel  is  manifestly  equitable  and  not  legal.  It  would  seem  not 
to  have  become  an  absolute  or  well  settled  rule,  until  the  latter  end  of  the 
last  century,  although  it  must  have  been  introduced  at  an  earlier  period  ; 
Knight  v.  Smyth,  4  M.  &  S.  347.  It  is  well  known,  that  a  recovery  can- 
not be  had  in  ejectment,  without  proof  of  title,  and  that  it  may  be  defeated, 
by  proving  an  outstanding  title  in  a  third  person.  The  result  of  allowing  the 
tenant  to  deny  the  right  of  the  landlord,  in  an  ejectment  for  the  land,  would 
therefore  be  to  take  the  estate  from  the  latter,  and  confer  it  on  the  former, 
whenever  there  was  a  defect,  either  in  the  title  itself,  or  the  proof  brought 
forward  to  sustain  it.  This  would  obviously  be  equally  inconsistent  with 
public  policy  and  private  faith,  and  would  prevent  men  from  letting  their 
property,  even  when  they  were  unable  to  use  it  themselves.  When  therefore 
possession  is  obtained  under  a  lease,  the  lessee  is  estopped  from  keeping  the 
land  in  violation  of  the  agreement,  under  which  it  was  acquired.  It  is  ac- 
cordingly well  settled,  both  in  England  and  this  country,  that  a  tenant  can 
neither  deny  his  landlord's  title  in  ^ejectment,  nor  set  up  an  outstanding  or 
paramount  title  in  himself  or  a  third  person  ;  Cauffman  v.  The  Congregation, 
6  Binney,  62;  Galloway  v.  Ogle,  2  id.  471;  Jackson  v.  Harper,  5  Wend. 
246 ;  Cooper  v.  Smith,  8  Watts,  536 ;  Stewart  v.  Roderick,  4  Watts  & 
Sergeant,  188 ;  Lansford  v.  Alexander,  4  Dev.  &  Bat.  40 ;  Collander  v. 
Sherman,  5  Iredell,  711 ;  Ogden  v.  Walker,  6  Dana,  420;  Love  v.  Edmon- 
ston,  1  Iredell,  152  ;  Winnord  v.  Bobbins,  3  Humphreys,  614 ;  Jackson  v. 
Stewart,  6  Johnson,  54  ;  Jackson  v.  Stiles,  1  Cowen,  575  ;  Philan  v.  Kelly, 
25  Wend.  392;  Sharpe  v.  Kelly,  5  Denio,  431. 

This  estoppel,  however,  has  all  the  marks  of  an  equitable,  and  none  of 
those  of  a  legal  estoppel ;  Den  v.  Ashmore,  2  Zabriskie,  261.  It 
applies  when  the  tenant  has  obtained  possession  of  the  land  on  the 
faith  of  the  lease,  or  when  his  acceptance  of  the  lease  has  prevented  the 
landlord  from  gaining  a  possession,  which  he  was  entitled  to  have,  and 
would  otherwise  have  acquired ;  Hill  v.  Benner,  1  Penna.  R.  402  ;  Hock- 
enbury  V.  Snider,  2  W.  &  S.  240;  Bogers  v.  Pitcher,  5  Taunton,  242; 
Gravener  v.  Woodhouse,  1  Bing.  38  ;  Cornish  v.  Sewell,  8  B.  &  C.  471 ; 
but  not  when  a  tenant  already  in  possession  agrees  to  hold  of  another,  under 
a  mistaken  impression,  that  he  has  a  good  title  ;  Swift  v.  Dean,  11  Vermont, 
325  ;  Washington  v.  Carroll,  2  Humphreys,  582  ;  Gregory  v.  Doidge,  5 
Bing.  474 ;  Clarige  v.  Mackenzie,  4  M.  &  G.  472. 

This  is  emphatically  true  when  the  assent  of  the  tenant,  is  procured 
through  fraud  or  misrepresentation  on  the  part  of  the  landlord ;  Ham- 
ilton V.  Marsden,  6  Binney,  45;  Miller  v.  M'Brier,  14  S.  &  R.  382  ;  Glein 
V.  Reise,  6  Watts,  44.  And  it  was  held  in  Hill  v.  Benner,  and  Hocken- 
bury  V.  Snider,  that  the  mere  fact  of  inducing  a  tenant  in  actual  possession, 
although  without  title,  to  accept  a  lease  from  one  who  has  neither  title  nor 
possession,  and  thus  acknowledge  a  right  which  has  no  existence,  carries 
with  it  such  an  implication  of  fraud  or  undue  influence,  as  will  prevent  the 
lease  from  operating  as  an  estoppel,  in  favour  of  the  lessor.  The  estoppel 
of  the  tenant,  moreover,  only  debars  him  from  contesting  the  validity  of 
the  title,  at  the  time  when  the  lease  was  made  and  possession  given,  and 
not  from  showing  that  the  right  which  the  landlord  then  had,  was  defeasi- 
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ble  or  limited  in  its  nature,  and  has  since  expired  or  been  defeated; 
Jackson  v.  Rowland,  6  Wend.  666 ;  Devatch  v.  Newson,  3  Hammond,  57. 
Thus  a  tenant  may  set  up  a  payment  to  a  mortgagee,  on  a  mortgage  : 
antecedent  to  the  lease,  in  bar  of  an  action  brought  by  the  mortgagor,  to 
recover  the  rent,  or  the  possession  of  the  premises ;  Smith  v.  Sheppard, 
15  Pick.  147;  Welch  v.  Adams,  1  Mctcalf,  494;  Doe  v.  Barton,  11  A.  &1 
E.  316.     Supra,  vol.  I. 

It  is  evident  from  what  has  been  said,  that  the  estoppel  between  landlord 
and  tenant;  stands  on  the  same  footing  with  that  which  subsists  between  vendor 
and  vendee,  and  mortgagor  and  mortgagee;  Williams  v.  Watkins,  3  Peters, 
43;  and  grows  out  of  the  injustice  of  permitting  a  possession  obtained  for  a 
specific  purpose,  to  be  withheld  after  that  purpose  has  failed  or  been  fulfilled. 
It  applies,  therefore,  in  all  cases,  where  an  attempt  is  made  to  retain  the 
possession  of  land  in  violation  of  good  faith,  and  to  the  injury  of  the  per- 
son to  whom  it  rightfully  belongs ;  Tindall  v.  Den,  1  Zabriskie,  651 ;  Kelly  v. 
Kelly,  10  Shepley,  192.  Thus,  where  a  vendor  had  remained  in  possession 
after  the  execution  of  the  deed,  with  an  understanding  that  possession 
should  be  surrendered  on  his  death,  his  widow  was  held  to  be  estopped  from 
setting  up  an  outstanding  title  in  a  third  person,  as  a  bar  to  an  ejectment 
brought  by  the  heirs  of  the  purchaser ;  Doe  v.  Skirrow,  7  A.  &  E.  157. 
And  it  is  equally  well  settled,  on  the  other  hand,  that  as  this  class  of  estoppels 
is  founded  upon  the  injustice  of  keeping  possession  of  the  land,  in  violation 
of  the  express  or  implied  understanding  of  the  parties,  they  cease  to  exist 
as  soon  as  it  has  been  surrendered ;  Camp  v.  Camp,  5  Cowen,  291 ;  Mos- 
heir  v.  Reding,  3  Fairfield,  478  ;  Reed  v.  Shepley,  1  Vermont,  302. 

In  taking  leave  of  the  subject  of  estoppel  in  pais,  it  is  necessary  to  notice 
one  of  its  forms  which,  although  arising  under  the  principles  of  commercial 
jurisprudence,  is  nevertheless  marked  by  much  of  the  naked  severity  of 
circumstance  and  application,  which  marked  estoppels  at  common  law.  It 
has  long  been  settled,  that  the  acceptance  of  a  bill  or  draft,  amounts  to  a 
conclusive  admission,  of  the  genuineness  of  the  instrument  as  originally 
drawn,  and  concludes  the  acceptor  from  denying  the  handwriting  of  the 
drawer,  or  the  authority  of  an  agent  who  has  signed  his  name  to  the  instru- 
ment by  procuration ;  Levy  v.  Bank  of  the  United  States,  1  Binney,  27 ; 
The  United  States  Bank  v.  Bank  of  Georgia,  10  Wheaton,  333.  And  it  was 
held  in  the  recent  case  of  Sanderson  v.  Colman,  4  M.  &  Gr.  209,  that  this 
estoppel  may  be  taken  advantage  of  by  a  plea,  containing  the  necessary  aver- 
ments, and  concluding  with  a  prayer,  whether  the  defendant  should  be  permit- 
ted to  say,  that  the  bill  which  he  has  accepted,  was  not  made  by  the  party 
whose  name  is  affixed  as  drawer.  This  estoppel,  however,  does  not  extend 
beyond  the  genuineness  of  the  drawer's  signature.  Thus  the  acceptor  is  not 
precluded  from  denying  the  handwriting  of  an  indorser,  unless  he  has  been 
guilty  of  laches  in  giving  notice  of  the  forgery  to  the  holder ;  The  Canal  Bank 
V.  The  Bank  of  Albany,  1  Hill,  287;  Gloucester  Bank  v.  Salem  Bank,  17 
Mass.  44.  This  rule  applies  even  where  the  bill  purports  to  have  been 
both  drawn  and  indorsed  by  the  same  person,  and  the  indorsement  may  be 
denied,  although  the  signature  cannot;  Robinson  v.  Garrow,  7  Taunton, 
455;  Beekman  v.  Duck,  11  M.  &  W.  251.  But  where  a  bill  was  drawn 
and  indorsed  in  the  name  of  a  fictitious  person,  the  acceptor  was  held  to  be 
precluded  from  questioning  his  existence  and  signature,  either  as  maker  or 
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indorser ;  apparently  because  the  maker  being  imaginary,  the  admission  of 
his  handwriting  for  one  purpose,  necessarily  admitted  it  for  the  other ;  Cooper 
V.  Meyer,  10  B.  &  C.  468.  In  Bcekman  v.  Duck,  the  firm  in  whose  name 
the  bill  was  drawn  and  indorsed,  had  a  real  existence,  and  the  defendant 
was  permitted  to  show,  that  the  indorsement  was  a  forgery,  although  appa- 
rently in  the  same  handwriting  with  the  signature.  It  was  held  moreover 
in  Armani  v.  Castrique,  13  M.  &  W.  443,  that  an  indorsement  does  not 
estop  the  indorser,  from  denying  either  the  making  or  delivery  of  the 
instrument  indorsed,  although  it  was  said  to  be  strong,  and  almost  irresisti- 
ble evidence  of  both. 

Estoppels  by  record. — It  is  thoroughly  well  settled,  that  matters  which 
have  been  once  determined  by  judicial  authority,  cannot  be  again  drawn  into 
controversy  as  between  the  parties  and  privies  to  the  determination ;  Ethe- 
ridge  v.  Osborn,  12  Wendell,  399;  Smith  v.  Whiting,  11  Mass.  445;  Rice 
V.  King,  3  Johnson,  20 ;  Young  v.  Black,  7  Cranch,  567;  Church  v.  Leaven- 
worth, 4  Day,  274.  Much  confusion  and  uncertainty  have  notwithstanding 
prevailed,  as  to  the  limits  of  this  estoppel,  and  the  manner  in  which  it  should 
be  enforced.  There  can,  of  course,  be  no  doubt,  that  a  judgment  in  one  suit 
will  be  conclusive  in  every  other  where  the  cause  of  action  is  the  same, 
notwithstanding  a  change  in  the  form  in  which  the  action  is  brought ;  Marsh 
V.  Pier,  4  Rawle,  188;  Whelan  v.  Hill,  2  Wharton,  119.  Thus  a  judg- 
ment for  the  defendant,  in  an  action  of  trespass  for  taking  a  horse,  is  a  bar 
to  a  suit  for  the  money  received  from  its  subsequent  sale,  because  both 
actions  relate  to  the  same  subject-matter,  and  must  be  determined  substan- 
tially upon  the  same  evidence;  Rice  v.  King,  7  Johnson,  21.  And  where 
the  plaintiff,  in  an  ejectment  on  a  mortgage,  had  previously  recovered  upon 
a  note  given  by  the  defendant  for  the  debt,  for  which  the  mortagage  was  a 
security,  the  latter  was  held  to  be  estopped  from  setting  up  a  defence  to  the 
ejectment,  which  had  been  previously  overruled  in  a  suit  on  the  note  ;  Betts 
V.  Star,  5  Cowen,  350.  A  similar  decision  was  made  in  Cist  v.  Zeigler,  16 
S.  &  R.  282 ;  and  a  former  verdict  and  judgment  for  the  plaintiff  in  an 
action  of  replevin,  on  an  issue  of  riens  in  arrear,  held  to  be  an  estoppel  in 
a  subsequent  action  of  assumpsit  for  the  same  rent.  The  same  principle 
was  applied  in  Etheridge  v.  Osbourn,  12  Wendell,  399  ;  and  in  White 
V.  Reynolds,  3  Penna.  97,  a  failure  in  an  action  brought  to  recover  damages 
for  the  non-delivery  of  lumber,  was  held  to  estop  the  plaintiff  from  deny- 
ing the  delivery,  in  a  suit  brought  upon  a  bond  given  for  the  price. 
Nor  is  the  case  at  all  different,  where  the  previous  determination  has  been 
by  the  decree  of  a  court  of  equity ;  Jackson  v.  Hoffman,  9  Cowen,  271 ; 
Owen  V.  Dawson,  1  Watts,  149;  Montford  v.  Hunt,  3  W.  C.  C  Rep.  28; 
or  the  award  of  arbitrators  chosen  under  a  rule  of  court ;  Bower  v.  Tallman, 
5  W.  &  S.  336.  Thus  a  vendee,  who  had  covenanted  to  convey  other  land 
as  soon  as  certain  incumbrances  on  the  land  conveyed  to  him,  were  re- 
moved by  the  vendor,  was  held  to  be  estopped  from  pleading  a  failure  to 
remove  them,  as  a  bar  to  the  covenant,  by  a  prior  decree  in  equity,  directing 
that  the  incumbrances  should  be  discharged  by  him,  out  of  the  purchase- 
money  due  to  the  vendor,  with  the  same  effect  as  if  they  had  been  paid  by 
the  latter;  Hopkins  v.  Lee,  6  Whcaton,  109.  The  rule  applies  to  privies, 
as  well  as  parties,  and  a  grantee  from  a  mortgagor  cannot  set  up  any  defence 
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to  a  suit  on  the  mortgage,  which  has  been  previously  determined  against 
the  mortgagor;  Adams  v.  Barnes,  17  Mass.  370. 

It  is  somewhat  difficult  to  determine,  how  far  parol  evidence  is  admissible, 
to  show  that  matters  prima  facie  within  the  estoppel  of  a  judgment  are  exempt 
from  its  operation.  When  the  cause  of  action  in  which  the  judgment  is 
rendered  is  entire,  and  therefore  insusceptible  of  severance  or  apportion- 
ment, the  estoppel  will  extend  to  the  whole,  and  it  cannot  be  shown  that 
any  part  was  withheld  from  the  decision  of  the  court  or  jury;  Hess  v. 
Heble,  4  S.  &  R.  246 ;  6  Id.  57 ;  Carvell  v.  Garrigues,  5  Barr,  52 ;  Em- 
bury V.  Connell,  3  Comstock,  371 ;  Fish  v.  Foley,  4  Hill,  54 ;  Duffy  v. 
Lytle,  5  Watts,  130 ;  Farrington  v.  Payne,  15  Johnson,  432.  This  rule 
is  one  which  admits  of  no  exception,  and  cannot  be  relaxed,  eve|i  on  the 
clearest  proof  that  no  evidence  was  given  as  to  part  of  the  demand  in  con- 
troversy; Miller  v.  Manice,  6  Hill,  121;  Ramsay  v.  Herndon,  1  McLean, 
450;  or  that  it  was  overlooked  by  the  jury  in  rendering  their  verdict; 
Brockway  v.  Kinney,  2  Johnson,  210.  When,  however,  the  cause  of 
action  is  severable  in  its  nature,  or  where  several  causes  of  action  are  set 
forth  in  the  declaration,  although  it  will  still  be  presumed  that  the  judg- 
ment includes  the  whole,  this  presumption  may  be  rebutted  by  clear  evi- 
dence that  it  extends  only  to  part;  Groddard  v.  Selden,  7  Conn.  521 ;  Croft 
v.  Steel,  6  Watts,  373.  Thus  the  presumption  that  a  judgment,  obtained 
in  an  action  on  a  contract  for  the  payment  of  money  by  instalments,  covers 
the  whole  debt,  may  be  overcome,  by  showing  that  part  of  the  instalments 
were  not  due  when  the  suit  was  brought,  and  a  recovery  had  in  a  second 
action,  for  that  portion  of  the  demand  which  could  not  have  been  recovered 
in  the  first;  Wilson  v.  Wilson,  9  S.  &  R.  429;  Sterner  v.  Gower,  3  W. 
&  S.  43 ;  Kane  v.  Fisher,  2  Watts,  253.  And  many  of  the  cases  go  still 
further,  and  treat  the  plaintiff  as  entitled  to  show  that  one  of  the  counts  in 
a  declaration  in  a  prior  suit,  was  not  submitted  to  the  jury,  or  that  a  count 
which  was  submitted  to  them,  proceeded  upon  another  cause  of  action,  and 
not  upon  that  which  forms  the  subject-matter  of  a  subsequent  suit;  Snyder 
V.  Croy,  2  Johnson,  227.  Thus  it  was  held  in  Phillips  v.  Berrick,  16 
Johnson,  136,  that  although  a  recovery  on  the  common  counts  for  work 
and  labour,  prima  facie  extends  to  all  work,  which  had  been  performed  by 
the  plaintiff  for  the  defendant  at  the  period  when  the  writ  issued,  yet  that 
this  presumption  may  be  overthrown  by  proof  that  the  work  sued  for  in  a 
subsequent  action,  is  different  from  that  which  formed  the  subject  of  the 
recovery  in  the  first.  In  like  manner,  a  plaintiff  who  has  obtained  judg- 
ment on  a  declaration,  containing  one  count  against  the  defendant  as  endor- 
see of  a  note,  and  another  for  money  paid,  has  been  held  entitled  to  show 
in  a  subsequent  action  for  other  payments  on  the  same  note,  that  the  ver- 
dict in  the  first  suit  was  taken  solely  on  the  money  counts, -and  that 
the  payments  which  were  the  subject  of  the  second,  were  not  made  until  a 
subsequent  period;  Wright  v.  Butler,  20  Johnson,  367,  6  Wend.  284. 
These  decisions  were  cited  with  approbation  by  Bell,  J.,  in  Carmony  v. 
Hoober,  5  Barr,  305,  and  were  said  to  be  law  in  Pennsylvania,  as  well  as 
in  England. 

It  is  moreover  well  settled,  that  it  may  always  be  shown  that  a  prior 
adjudication  was  founded  on  technical  grounds,  and  not  on  the  merits,  and 
that  where  this  is  established;  there  will  be  no  estoppel,  except  as  to  the 
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point  actually  determined;  Carmony  v.  Hoobcr,  Hughes  v.  Blako,  1  Mason, 
519;  Greeley  v.  Smith,  1  W.  &  M.  181;  Johnson  v.  White,  13  S.  &  M. 
184 ;  Agnew  v.  McElroy,  10  Id.  552.  For  the  same  reason  the  record  of 
a  suit  against  three  defendants,  will  not  be  a  bar  to  a  subsequent  action 
against  one,  Miller  v.  Manice ;  unless  it  appear  that  the  failure  in  the  first 
suit,  arose  from  grounds  which  would  also  be  a  discharge  in  the  secord;  French 
V.  Neal,  24  Pick.  55. 

A  submission  to  the  award  of  arbitrators,  is,  however,  more  binding  in 
some  respects  than  the  mere  spreading  of  a  claim  on  the  record  by  a  decla- 
ration; and  where  it  extends  to  all  demands,  the  estoppel  of  the  award  will 
be  absolute  as  to  the  whole,  although  the  evidence  actually  given  may  have 
been  limited  to  part;  Wheeler  v.  Van  Houten,  12  Johnson,  313;  Bunnell 
V.  Pinto,  2  Conn.  433. 

The  estoppel  of  a  judgment,  is  binding  as  to  all  matters  actually  and 
legally  in  controversy  in  the  suit  in  which  it  was  rendered,  whether  as  a 
set-off  or  cause  of  action ;  McGuinty  v.  Herrick,  5  Wend.  245.  But 
although  parol  evidence  may  sometimes  be  given  for  the  purpose  of  limit- 
ing the  estoppel,  by  proving  that  things  which  might  have  been  presented 
to  the  jury  in  law,  were  not  brought  before  them  in  fact,  it  is  always  inad- 
missible to  extend  it,  or  to  show  that  matters  foreign  to  the  record 
were  embraced  in  the  verdict;  Campbell  v.  Butts,  3  Comstock,  173; 
Athearn  v.  Brannan,  8  Blackford,  440.  A  defendant  will  not  therefore  be 
precluded  from  enforcing  a  right  as  a  cause  of  action,  by  having  relied  on 
it  as  a  set-off  in  a  former  suit,  in  which  it  was  legally  inadmissible  for  that 
or  any  other  purpose.  This  is  strikingly  illustrated  by  the  case  of  Mondel 
v.  Steel,  8  M.  &  W.  858,  where  the  plaintiff  was  held  entitled  to  recover 
damages  for  the  loss  of  the  use  of  his  vessel,  while  she  was  undergoing 
repairs,  which  were  rendered  necessary  by  the  failure  of  the  defendant  to 
build  her  in  a  proper  manner,  although  the  same  matter  had  been  set  up  as 
a  defence  to  an  action  for  the  price  of  the  vessel,  and  deducted  by  the  jury 
under  the  direction  of  the  judge  before  whom  th©  case  was  tried.  The 
court  were  of  opinion  that  this  direction  was  erroneous  in  law,  and  must 
consequently  be  treated  as  if  it  had  not  been  given  in  fact.  Similar  deci- 
sions were  made  in  Manny  v.  Harris,  2  Johnson,  24,  and  Wolfe  v.  Wash- 
burn, 6  Cowen,  232,  and  a  recovery  enforced  in  one  action,  on  a  claim 
which  had  been  im  properly  allowed  as  a  set-off  in  another. 

The  estoppel  of  a  judgment,  extends  to  the  whole  matter  in  dispute  in 
the  cause  in  which  it  is  rendered,  and  therefore  to  every  point  decided 
between  the  parties,  in  the  course  of  the  proceedings  which  led  to  the  judg- 
ment. The  judgment  itself  is  sometimes  said  to  operate  as  a  bar,  and  the 
decision  of  a  particular  issue  as  an  estoppel;  Parker  v.  Standish,  3  Pick. 
289 ;  but  the  conclusive  effect  of  both  is  the  same,  and  depends  upon  the 
same  principle,  that  what  has  once  been  judicially  determined,  shall  not 
again  be  made  a  subject  of  controversy.  To  render  a  judgment  effectual 
as  a  bar,  the  cause  of  action  must  be  substantially  the  same,  that  is,  it  must 
be  sustained  by  the  same  evidence,  although  the  form  of  the  suit  may  be 
different;  Miller  v.  Manice,  6  Hall,  114;  Eastman  v.  Cooper,  15  Pick.  273. 
But  the  estoppel  of  an  issue  on  a  particular  point,  or  of  the  judgment  itself 
as  to  the  points  which  it  determines,  will  be  conclusive  as  to  those  points,  in 
any  subsequent  proceeding,  whether  founded  on   the  same  or  a  different 
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cause  of  action ;  Gardner  v.  Buckbee,  3  Cowen,  120 ;  Perkins  v.  Walker, 
19  Vermont,  144.  The  course  of  pleading  at  common  law,  tended  con- 
stantly to  narrow  the  controversy  between  the  parties  to  a  single  point  of 
fact  or  law,  which  was  exactly  defined  on  the  record,  and  could  not  be  sub- 
sequently questioned.  But  the  loose  course  of  modern  practice,  requires 
little  certainty  of  allegation  or  denial  on  the  part  either  of  plaintiff  or 
defendant,  and  renders  it  difiicult  to  ascertain  the  subject-matter  of  the 
controversy,  by  a  mere  inspection  of  the  record,  and  still  more  the  precise 
points  on  which  the  controversy  was  decided.  It  is  accordingly  well  settled, 
that  the  nature  of  the  question  in  dispute  between  the  parties,  may  be  shown 
by  parol  evidence,  and  thus  brought  within  the  estoppel  of  the  judgment ; 
Young  v.  Black,  7  Cranch,  565 ;  Lawrence  v.  Hunt,  10  Wend.  89 ;  Young 
V.  Rummell,  2  Hill,  478 ;  McKnight  v.  Dunlap,  4  Barbour,  36 ;  Barber  v. 
Elliott,  lb.  457 ;  and  there  is  little  doubt,  that  the  same  coui'se  may  be 
pursued  with  regard  to  the  particular  points,  on  which  the  decision  of  this 
question  depended,  whenever  the  circumstances  are  such  that  they  can  be 
ascertained  with  certainty  ;  Barber  v.  Elliott,  18  lb.  107 ;  Wood  v.  Jack- 
son, 3  Wend.  107,  8  Wend.  9 ;  Wright  v.  Butler,  6  Id.  289.  Thus  in 
Burt  V.  Sternburgh,  4  Cowen,  559,  a  verdict  and  judgment  for  the  plaintiff 
in  an  action  of  trespass  quare  clausum  fregit,  in  which  his  title  was  brought 
directly  in  question,  was  held  to  be  conclusive  evidence  of  its  validity  in  a 
subsequent  proceeding  against  the  same  defendant.  The  court  said  that  it 
had  been  settled  in  Outram  v.  Morewood,  3  East,  353,  supra,  that  parties  are 
concluded  by  such  an  issue  when  raised  on  the  record  in  pleading,  and  that 
they  must  be  equally  so,  when  it  arises  at  the  trial  under  the  general  issue. 
A  similar  decision  was  made  in  Barber  v.  Elliott,  4  Barbour,  457,  and  a 
recovery  in  ejectment  held  conclusive  in  trespass.  It  was  decided  in  like 
manner  in  Gardner  v.  Buckbee,  3  Cowen,  120,  that  where  a  recovery  in  a 
suit  brought  on  a  note,  had  been  successfully  resisted,  on  the  ground  of  fraud 
in  the  transaction  in  which  the  note  was  given,  the  verdict  was  conclusive 
evidence  of  the  fraud,  in  a  subsequent  suit,  upon  another  note  given  in  the 
course  of  the  same  transaction.  The  same  point  was  decided  in  George  v. 
Gillespie,  1  Iowa,  421. 

In  Eastman  v.  Cooper,  15  Pick.  276,  the  court  took  a  different  view  of 
this  question,  and  held  that  in  order  to  constitute  an  estoppel,  the  point 
must  be  placed  on  the  record  and  directly  found  by  the  jury.  And  it  was 
consequently  decided,  that  although  the  proceedings  in  a  former  trial,  may 
be  given  in  evidence  in  a  subsequent  controversy  between  the  same  parties, 
for  the  purpose  of  showing  that  a  particular  question  was  decided  by  the 
jury,  they  are  not  conclusive.  Whatever  the  rule  may  be  on  this  point,  it 
is  obvious,  that  to  make  the  verdict  of  a  jury  in  one  suit,  available  either  as 
an  estoppel,  or  as  evidence  in  another,  it  must  appear  not  only  that  the  same 
matter  was  in  controversy,  but  that  it  was  actually  decided,  and  that  where 
the  finding  of  the  jury  may  have  been  founded  on  one  of  two  points,  it  will 
not  be  an  estoppel  as  to  either;  Wood  v.  Jackson,  18  Wend.  10.  And  it 
is  equally  obvious,  that  the  estoppel  of  a  verdict  is  necessarily  limited  to  the 
rights  of  the  parties  at  the  time  when  it  is  rendered,  and  cannot  preclude 
either  of  them  from  showing  that  these  rights  have  been  varied  or  extin- 
guished at  a  subsequent  period ;  McKissick  v.  M'Kissick,  6  Humphreys, 
75;  Parker  v.  Standish,  3  Pick.  289  ;  Bent  v.  Sternburgh:  and  that  it  can 
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not  be  extended  bj  intendment  or  implication,  to  any  matter  which  is  not 
necessarily  or  expressly  included  in  the  finding  of  the  jury;  Millett  v.  Fox- 
craft,  1  Story,  474 ;  Spooner  v.  Davis,  7  Pick.  49.  And  in  Spooner  v. 
Davis,  this  principle  was  carried  to  the  extent  of  deciding,  that  a  verdict 
in  one  action,  that  the  defendant  purchased  with  notice  of  a  prior  deed,  did 
not  preclude  him  from  denying  the  existence  of  the  deed  in  another. 

It  seems  to  be  well  settled,  in  England,  that  the  proper  mode  of  taking 
advantage  of  an  estoppel,  is  by  pleading,  and  that  it  will  not  be  conclu- 
sive in  evidence,  unless  the  circumstances  are  such  as  to  prevent  it  from 
being  placed  on  the  record  by  a  plea;  Young  v.  Raincock,  7  C.  B.  310, 
supra.  This  rule,  which  is  designed  to  avoid  the  inconsistency  of  submit- 
ting an  issue  to  the  determination  of  the  jury,  and  then  refusing  them  per- 
mission to  decide,  was  followed  in  Howard  v.  Mitchell,  14  Mass.  242,  and 
Bartholomew  v.  Candee,  4  Pick.  167 ;  and  a  failure  to  plead  an  estoppel, 
held  to  be  a  waiver  of  the  right  to  rely  upon  it  as  conclusive.  In  Fowler 
v.  Hait,  10  Johnson,  111,  and  Coles  v.  Garter,  6  Cowen,  691,  the  court  went 
still  further,  and  decided  that  a  former  recovery  upon  the  same  cause  of 
action,  was  inadmissible  in  evidence,  under  the  general  issue  in  trespass  or 
assumpsit.  This  would  seem  to  be  still  generally  admitted  as  law,  in  actions 
founded  directly  on  a  tort  or  trespass.  Gilchrist  v.  Bale,  8  Watts,  355; 
Young  V.  Rummell,  2  Hill,  478.  But  the  weight  of  authority  in  this 
country  seems  to  be,  that  a  former  judgment  between  the  same  parties,  may 
be  given  in  evidence  in  any  of  the  forms  of  case,  and  in  ejectment,  without 
pleading  it,  although  it  will  not  be  conclusive,  unless  the  circumstances  are 
such  that  it  could  not  be  pleaded ;  Warner  v.  M'Nulty,  2  Gilman,  353. 
Thus,  it  was  held,  in  Killheffer  v.  Herr,  17  S.  &  E,.  319,  that  where  issue 
was  joined  on  a  plea  of  leave  and  license,  a  former  verdict  on  the  same 
matter,  and  between  the  same  parties,  was  admissible  in  evidence,  but  did 
not  bind  the  conscience  of  the  jury,  nor  preclude  them  from  finding  accord- 
ing to  the  truth.  The  same  distinction  was  taken  in  Long  v.  Long,  5  Watts, 
103;  and  again  in  Smith  v.  Ellis,  9  Barr,  345;  and  a  former  verdict  and 
judgment,  said  to  be  conclusive  when  pleaded,  but  not  when  given  in  evi- 
dence, unless  there  was  no  opportunity  of  pleading  them.  And  it  is  tho- 
roughly well  settled,  that  an  estoppel  will  be  conclusive  in  evidence  when- 
ever there  has  been  no  opportunity  to  take  advantage  of  it  in  pleading ; 
Adams  v.  Barnes,  17  Mass.  370;  Barber  v.  Elliott,  4  Barbour,  457;  Ward 
V.  Ward,  2  Zabriskie,  691;  Isaacs  v.  Clark,  12  Vermont,  192;  Perkins  v. 
Walker,  19  Id.  144.  Thus,  it  was  held  in  Adams  v.  Barnes,  that  a  defendant 
may  take  advantage  of  a  former  verdict  and  judgment,  at  the  trial,  in  bar 
of  any  matter  which  is  given  in  evidence,  without  being  specially  set  forth 
in  the  declaration ;  and  in  Isaacs  v.  Clark,  that  a  special  defence  set  up 
under  a  plea  of  non  assumpsit,  might  be  conclusively  rebutted,  by  pro- 
ducing the  record  of  a  prior  suit,  in  which  the  same  matter  had  been 
determined ;  the  ground  of  both  decisions  being,  that  an  estoppel  cannot 
be  pleaded,  unless  there  is  some  previous  allegation  of  the  matter  to  be 
estopped.  These  cases  were  followed  in  Perkins  v.  Walker,  and  a  verdict 
in  an  action  of  trover  for  a  piece  of  cloth,  held  to  be  conclusive  rebuttal  of 
a  justification  in  slander,  for  charging  the  plaintifi"  with  stealing  the  cloth, 
because  as  the  justification  was  given  in  evidence  under  a  notice,  he  could 
not  have  replied  the  estoppel.      It  is  a  necessary  consequence  of  this  prin- 
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ciple,  tliat  when  special  pleading  is  prohibited,  an  estoppel  will  be  con- 
clusive in  evidence;  although  not  pleaded ;  Sprague  v.  Waite,  19  Pick. 
457. 

In  Young  v.  Rummell,  2  Hill,  268,  and  Whitney  v.  Clarendon,  18  Ver- 
mont, 252,  the  court  took  a  distinction  between  case  and  trespass,  and  held, 
that  although  an  estoppel  must  be  pleaded  in  the  one,  it  will  be  con- 
clusive in  evidence  under  the  general  issue  in  the  other.  And  it  was  con- 
sequently, decided,  that  a  former  recovery  for  the  same  cause  of  action,  was 
an  absolute  bar  under  a  general  plea  of  non  assumpsit.  But  this  distinction 
was  denied  by  the  Chancellor,  in  delivering  his  opinion  in  the  subsequent 
case  of  Miller  v.  Manice,  and  is  unquestionably  in  conflict  with  the  general 
current  of  authority  in  England.  It  is  evident,  that  a  distinction 
founded  merely  upon  the  form  of  the  action,  is  too  narrow  and  technical,  to 
rule  a  point  which  should  be  governed  by  general  and  liberal  principles  of 
policy  and  convenience.  It  would,  therefore,  appear,  either  that  the  defend- 
ant should  not  be  permitted  to  rely  on  a  former  recovery  as  a  bar  without 
pleading  it,  in  any.  case,  or  that  he  should  have  the  same  privilege  in  all. 
The  latter  course  seems  to  have  been  adopted  in  Iowa,  and  the  record  of  a 
judgment  in  another  suit  for  the  same  cause,  held  conclusive  under  the 
general  issue,  without  regard  to  the  form  of  the  action ;  George  v.  Grillespie, 

1  Iowa,  421.  A  similar  decision  was  made  in  Marsh  v.  Pier,  4  Rawle,  279, 
and  a  former  recovery  held  to  be  as  conclusive  in  evidence,  under  a  general 
traverse  of  the  plaintiff's  title  in  replevin,  as  if  it  had  been  pleaded.  But  this 
decision  is  manifestly  at  variance  with  that  in  Killheffer  v.  Herr,  as  well  as 
with  the  general  current  of  authority,  in  this  country  and  in  England. 

The  rule,  that  a  party  who  relies  on  an  estoppel  must  plead  it,  has  no 
application  when  it  appears  in  the  pleadings,  either  on  his  part,  or  on  that 
of  the  opposite  party.  Thus,  where  the  plaintiff  declared  on  an  instrument 
which  contained  a  recital,  that  the  defendant  was  possessed  of  certain  shares 
of  stock,  and  the  defendant  craved  oyer,  and  then  denied  his  possession  of 
the  stock  by  plea,  it  was  held,  that  the  estoppel  was  apparent  on  the  face 
of  the  record,  and  might  be  taken  advantage  of  at  once  by  demurrer,  with- 
out a  replication ;  Beckett  v.  Bradley,  7  M.  &  Gr.  994. 

The  estoppel  of  a  judgment,  only  binds  parties  and  privies,  and  does  not 
extend  to  those  who  are  strangers  in  person  and  estate ;  Decour  v.  Morrison, 

2  Grattan,  250;  Greely  v.  Smith,  1  M.  &  W.  181;  The  Bank  of  Oswego 
V.  Babcock,  3  Hill,  152 ;  Leland  v.  Tousey,  6  id.  327 ;  Chirac  v.  Reinecker, 
11  Wheaton,  286.  As  a  general  rule,  no  one  can  be  made  a  party  to  a 
judicial  proceeding,  without  a  voluntary  appearance  of  record,  or  a  formal 
and  legal  summons  to  appear.  The  strictness  of  this  rule  has,  however, 
been  departed  from,  in  some  cases,  by  holding  that  the  intervention  of 
a  party,  in  the  prosecution  or  defence  of  a  cause  in  which  he  is  interested, 
will  compel  him  to  abide  by  the  result,  and  in  others,  by  allowing  a  notice 
to  come  in  and  take  defence,  to  proceed  from  the  parties,  and  not  from  the 
court.  Thus,  it  was  held,  in  Chirac  v.  Reinecker,  2  Peters,  617,  and 
Chambers  v.  Lapsley,  7  Barr,  24,  that  although  a  judgment  in  ejectment 
against  a  tenant,  is  not  ordinarily  admissible  in  evidence  as  proof  of  title  in 
a  subsequent  suit  against  the  landlord,  it  will  become  so  where  the  defence 
is  really  conducted  by  him,  although  in  the  name  of  the  tenant.  It  was 
held,  in  like  manner,  in  Coates  v.  Roberts,  4  Rawle,  104,  that  where  a  ere- 
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ditor  took  part  in  defending  an  attaclimcnt,  levied  on  the  debt  in  the 
hands  of  the  debtor,  he  was  precluded  from  denying  the  validity  of 
the  attachment  as  against  the  plaintiff,  and,  therefore,  as  against  the 
defendant.  And  it  is  thoroughly  well  settled,  that  a  defendant  may 
call  upon  any  one  whose  liability  for  the  cause  of  action  is  primary, 
as  compared  with  his  own,  to  assume  the  burden  of  the  defence  in  the 
first  instance,  and  that  the  notice  thus  given,  will  have  the  same  effect  as 
if  it  came  from  the  court.  Although,  therefore,  a  principal  is  not 
ordinarily  a  party  to  a  suit  brought  for  the  debt,  against  a  guarantor 
or  surety;  Brown  v.  Chancey,  1  Kelly,  410;  Douglas  v.  Howland,  24 
Wendell,  35 ;  Jackson  v.  Griswold,  4  Hill,  533 ;  Morris  v.  Lucas,  8 
Blackford,  9;  he  will,  notwithstanding,  be  precluded  from  contesting 
the  validity  of  the  judgment,  in  any  subsequent  proceeding  between 
himself  and  the  defendant,  by  a  notice  from  the  latter,  to  come  in 
and  take  part  in  the  defence ;  Duffield  v.  Scott,  3  Term,  374 ;  Jones  v. 
Williams,  7  M.  &  W.  492  ;  Kip  v.  Brigham,  6  Johnson,  158.  A  similar 
rule  applies  as  between  a  grantor  who  has  given  a  warranty  or  covenant, 
for  title,  and  the  grantee,  and  the  former  may  be  called  upon  to  assume  the 
burden  of  defending  an  ejectment,  brought  against  the  latter,  or  else  be 
barred  from  disputing  the  title  on  which  it  is  brought ;  Callingwood  v.  Ir- 
vin,  3  Watts,  311.  Kelly  v.  The  Church,  2  Hill,  115  ;  Hamilton  v.  Cutts, 
4  Mass.  349 ;  Rawle  on  Covenants  for  Title,  p.  199 ;  although  to  make  such  a 
notice  effectual,  it  must  be  clear  and  explicit,  and  convey  precise  infor- 
mation, that  unless  the  party  to  whom  it  is  addressed,  take  the  necessary 
steps  to  prove  the  validity  of  the  title  in  the  ejectment,  he  will  be  estopped 
from  doing  so  in  a  subsequent  suit  on  the  covenant ;  Paul  v.  Witman,  3 
W.  &  S.  410. 

The  true  view  of  the  law,  would,  undoubtedly,  seem  to  be,  that  the 
relation  which  subsists  between  a  principal  and  surety,  or  a  principal 
and  guarantor,  does  not  render  either  of  them  privy  to  a  suit  brought  against 
the  other ;  American  Leading  Cases,  vol.  2,  p.  341 ;  and,  therefore,  that  a 
judgment  against  the  principal,  cannot  be  given  in  evidence  in  any  subse- 
quent proceeding  against  the  surety  ;  Douglass  v.  Howland,  24  Wendell, 
35  ;  Jackson  v.  Griswold,  4  Hill,  533.  It  has,  notwithstanding,  been  held 
in  a  number  of  the  more  recent  decisions,  that  an  engagement  by  one  man 
to  be  responsible  for  another,  creates  such  a  privity  between  them,  as  to  ren- 
der a  recovery  against  the  latter,  prima  facie  evidence  in  a  suit  brought  on  the 
guaranty  given  by  the  former;  The  City  of  Lowell  v.  Parker,  10  Metcalf, 
314;  Masser  v.  Strickland,  17  S.  &  R.  374  ;  M'Laughlin  v.  The  Bank  of 
Potomac,  7  Howard,  220. 

It  is  well  settled,  that  a  judgment  on  a  question  of  title  to  land,  is  bind- 
ing on  privies  in  estate,  as  well  as  on  parties,  that  is,  on  all  who  claim  by 
descent  or  purchase,  through  or  under  the  person,  for  or  against  whom  the 
judgment  is  rendered ;  Wood  v.  Jackson,  8  Wend.  18,  9  Id.  107.  But  it 
is  doubtful  whether  this  principle  applies  to  chattels  personal,  and  whe- 
ther a  vendee  will  be  estopped  by  a  prior  decision  against  the  title  of  the 
vendor ;  Barton  v.  Hazard,  4  Harrington,  100.  But  in  Marsh  v.  Pier,  4 
Rawle,  279,  a  judgment  against  the  plaintiff  in  an  action  of  assumpsit, 
brought  for  the  proceeds  of  goods,  which  had  been  sold  by  the  defendant, 
was  held  to  estop  him  from  recovering  the  goods  themselves,  in  a  subsequent 
replevin  against  the  vendee. 
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A  verdict  cannot  ordinarily  operate  as  an  estoppel,  or  even  be  given 
in  evidence,  until  it  has  received  the  sanction  of  the  Court,  and  has  passed 
into  judgment ;  Ridgely  v.  Spencer,  2  Binney,  70 ;  and  the  estoppel  of  a 
judgment,  will,  of  course,  be  set  at  large  by  a  reversal  in  error,  although 
this  cannot  be  proved  by  parol  testimony,  or  without  the  production  of  the 
record  of  the  reversal ;  Wood  v.  Jackson,  8  Wend.  9.  When,  however, 
the  parties  agree  expressly,  or  by  implication,  that  a  verdict  shall  be  be  final 
and  conclusive  as  between  them,  without  the  entry  of  judgmnt,  it  will 
operate  as  an  estoppel  on  proof  of  the  understanding  or  agreement;  Shsef- 
fer  V.  Bricker,  6  Binney,  432  ;  Estop  v.  Hutchinson,  14  S.  &  B.  435. 

Nothing  is  better  settled,  than  that  a  special  averment  or  recital  in  a  deed 
or  other  instrument  under  seal,  is  conclusive  as  against  the  party  by  whom 
it  is  made,  and  in  the  course  of  the  transaction  in  which  it  is  given  ;  Boot 
V.  Crock,  7  Barr,  378;  Mann  v.  Eckford's  executors,  15  Wend.  502;  Jack- 
son V.  Brooks,  8  Id.  426 ;  Jackson  v.  Parkhurst,  9  Id.  209 ;  Francis  v. 
Boston  Mill  Comp.,  4  Pick.  368,  387;  Stebbins  v.  Smith,  Id.  97;  Beckett  ^ 
V.  Bradley,  7  M.  &  G.  994.  Thus  in  Cutter  v.  Dickenson,  8  Pick.  387,  the>^ 
sureties  in  an  administration  bond,  were  held  to  be  estopped  by  a  reci- 
tal that  their  principal  had  been  duly  appointed,  from  denying  the  validity 
of  his  appointment.  This  rule  however  must  be  taken  with  the  qualifica- 
tion laid  down  in  the  case  of  Carpenter  v.  Butler;  8  M.  &  W.  206,  that  the 
estoppel  of  an  admission  under  seal,  only  arises  in  suits  founded  upon  the 
instrument  which  contains  the  recital,  or  growing  out  of  the  transaction  in 
which  it  is  given,  and  not  in  other  and  collateral  controversies  between  the 
same  parties. 

An  estoppel  only  operates  in  so  far  as  it  is  certain,  and  it  cannot  be  extended 
by  intendment  or  implication,  to  matters  which  are  not  clearly  and  distinctly 
within  its  terms;  Naglee  v.  Ingersoll,  7  Barr,  185  ;  Campbell  v.  Knights, 
11  Shepley,  332.  Thus,  the  mere  fact  that  a  party  has  executed  an  instrument 
as  a  joint,  or  joint  and  several  promisor  or  obligor,  is  ordinarily  held  not  to 
estop  him  from  averring  that  he  is  in  point  of  fact  a  surety,  nor  from  setting 
up  any  act  of  the  creditor,  which  has  tended  to  impair  the  right  of  recourse 
for  indemnity  against  the  principal,  as  a  defence  to  an  action  for  the  recovery 
of  the  debt;  Brooks  v.  Harris,  21  Pick.  195;  The  Bank  of  Steubenville 
V.  Leavitt,  5  Hammond,  207 ;  The  Bank  of  Steubenville  v.  Hoge,  6  Id. 
17.  For  the  gist  of  such  a  plea  does  not  consist  in  the  denial  of  the 
terms  of  the  contract,  but  in  showing  the  existence  of  certain  collateral 
relations  between  the  parties,  which  the  creditor  has  impliedly  sanctioned, 
and  is  therefore  bound  to  preserve  uninjured;  Bell  v.  Banks,  3  Scott's  N. 
R.  503;  Stone  v.  Compton,  5  Bing.  N.  C.  142.  But  if  the  surety 
expressly  bind  himself  as  principal,  and  not  as  surety,  he  will  -iie  estopped 
at  law  and  precluded  in  equity,  from  denying  that  his  true  character  is  in 
accordance  with  the  terms  of  the  instrument;  Spriggs  v.  The  Bank  of 
Mount  Pleasant,  10  Peters,  257 ;  14  Id.  201. 
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ABATEMENT.     See  Nonjoinder. 
ABUSE,  of  Authority.     See  Authority. 
ACCEPTOR.     See  Bill  of  Exchange. 
ACCORD  AND  SATISFACTION. 
Giving  a  note  for  5Z.  cannot  be  pleaded 

as  a  satisfaction  for  Ibl.     Cumber  v. 

Wane,  146. 
ACKNOWLEDGMENT, 

To  take  a  case  out  of  the  Statute  of 

Limitations.     See  Limitations. 
ACTION,  Locality  of.     See  Trespass. 
ACTION  ON  THE  CASE. 

1.  A  man  who  has  a  right  to  vote  for  a 
member  of  parliament  may  maintain 
an  action  on  the  case  against  the  re- 
turning officer  for  refusing  to  admit 
his  vote,  though  his  right  was 
never  determined  in  parliament,  and 
though  the  persons  for  whom  he 
offered  to  vote  were  elected.  Ashby 
V.  White  et  alios,  105. 

2.  On  Trover.     See  Trover. 

3.  When  case  should  be  brought  in 
preference  to  trespass,  and  vice 
versa.     See  Scott  v.  Shepherd,  211. 

4.  On  Assumpsit.     See  Assumpsit. 
AGENT.     See  Bailment.     Master  and 

Servant. 

AGREEMENT.  See  Statute  of  Frauds. 

ALTERATION.       See    Bill    of   Ex- 
change, 2. 

AMENDMENT. 

The  defendant  will  not  be  allowed  to 
withdraw  his  demurrer,  and  amend, 
after  the  court  have  given  judgment 
against  him  on  the  demurrer,  and 
after  other  issues  have  been  tried 


and  contingent  damages  assessed  on 
them.     Robinson  v.  Raley,  240. 

APPORTIONMENT,  of  Condition.  See 
Condition, 

ASSIGNEE. 

1.  How  affected  by  covenants.  See 
Covenant. 

2.  Of  Bankrupt.     See  Bankruptcy. 
ASSUMPSIT. 

1.  A  mere  voluntary  courtesy  will  not 
uphold  an  assumpsit,  but  a  courtesy 
moved  by  a  previous  request  will. 

2.  Labour,  though  unsuccessful,  is  a 
good  consideration  for  an  assumpsit. 
Lampleigh  v.  Brathwait,  67. 

3.  May  be  maintained  against  a  bank- 
rupt on  a  promise  made  after  the 
bankruptcy  to  pay  a  debt  proveable 
under  the  bankruptcy.  Trueman  v. 
Fenton,  369. 

ATTORNMENT, 

Now  unnecessary.   Moss  v.  Gallimore, 
310. 
AUTHORITY, 

Given  by  law,  abuse  of,  renders  a  man 
a  trespasser  ab  initio.  Six  Carpen- 
ters' Case,  62. 

Contra  of  authority  given  by  the  party, 
ibid. 

The  abuse  is  good  matter  of  replica- 
tion, ibid. 

Mere  nonfeasance  will  not  render  a 
man  a  trespasser  ab  initio,  ibid. 

BAILMENT. 

If  goods  are  bailed  to  a  man,  and  he 
accepts   them  to  carry  safely  and 
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securely,  lie  is  responsible  for  dam- 
age sustained  by  them  in  the  car- 
riage by  his  neglect,  though  he  was 
not  a  common  carrier,  and  was  to 
have  nothing  for  his  labour.  Coggs 
V.  Bernard,  84. 

The  different  sorts  of  judgment  enu- 
merated and  defined,  ibid. 

Depositum,  87. 

Commodatum  or  loan,  90. 

Locatio  rei,  91. 

Vadium  or  pawn,  ibid. 

Locatio  operis,  92. 

Alandatum,  93  a. 
BANK     NOTE.        See      Promissory 

Note. 
BANKRUPT.     See  Bankruptcy. 
BANKRUPTCY. 

1.  Title  of  assignees  relates  to  act  of 
bankruptcy,  and  a  person  afterward 
converting  the  bankrupt's  goods  is 
liable  to  them  in  trover;  though  he 
be  a  sheriff  executing  a  fieri  facias, 
and  who  seized  after  the  bankruptcy, 
but  before  commission,  and  sold  after 
commission  and  assignment.  Coo- 
per V.  Chitty,  220. 

2.  A  bankrupt,  after  a  commission  of 
bankruptcy  sued  out,  may,  in  con- 
sideration of  a  debt  due  before  the 
bankruptcy,  and  for  which  the  cre- 
ditor agrees  to  accept  no  dividend  or 
benefit  under  the  commission,  make 
such  creditor  a  satisfaction  in  part, 
or  for  the  whole  of  his  debt,  by  a 
new  undertaking  or  agreement,  and 
assumpsit  will  lie  upon  such  new 
promise  or  undertaking.  Trueman 
V.  Fenton,  369. 

8.  When  a  good  defence  in  an  action 
for  rent.     See  Covenant.     Plead- 
ing.    Rent. 
BILL  UF  EXCHANGE. 

1.  In  an  action  against  the  indorser 
of  a  bill  of  exchange,  if  the  plaintiff 
do  not  allege  a  demand  and  refusal 
by  the  acceptor  on  the  day  when 
the  note  was  payable,  it  is  error, 
and  not  cured  by  verdict.  In  the 
like  manner  it  is  error,  and  not 
cured  by  verdict,  if  he  do  not  allege 
notice  to  the  defendant  of  the  re- 
fusal by  the  acceptor.  Rushton  v. 
Aspinall,  3.34. 

2.  An  alteration  made  by  a  stranger 
in  the  date  of  a  bill,  without  the 
acceptor's  privity,  avoids  it  as 
against  the  acceptor,  though  the 
holder  may  have  received  it  bona 
fide  and  for  value.  Master  v.  Miller. 


BILL  OF  LADING. 

A  bill  of  lading  is  a  negotiable  instru- 
ment, and  its  transfer  to  a  holder, 
bona  fide  and  for  value,  defeats  the 
right  to  stop  in  transitu.  Lickbar- 
row  v.  Mason,  388. 

BOND, 

1.  Illegality  of,  pleadable.  Collins  v. 
Blantern,  154. 

2.  In  restraint  of  trade,  when  void. 
See  Trade. 

BOOKS.     See  Evidence. 

COMMODATUM, 

Or   loan,  bailment  by  way  of.     See 
Coggs  V.  Bernard,  90. 
CONCEALMENT, 

When  fatal  to  policy.     See  Policy  oj 
Insurance. 
CONDITION, 

1.  Not  to  assign  without  license,  is 
determined  by  the  first  license 
granted.     Dumpor's  Case,  15. 

2.  Condition  cannot  be  apportioned 
by  act  of  the  parties,  ibid. 

3.  But  may  be  so  by  act  of  law  or  by 
wrong  of  lessee,  ibid. 

CONSIDERATION. 

See  Assumpsit,  1.     Bankruptcy,  2. 
CONVERSION.     See  Trover. 
CONVEYANCE,     Fraudulent.        See 

Fraudulent  Conveyance. 
CONVICTION.      See    Justice    of  the 

Peace. 
COSTS, 

Of  ejectment  recorerable  in  trespass 
for  mesne  profits.    Aslin  v.  Parkin, 
264. 
COVENANT. 

1.  Lessee  covenanted  for  himself,  his 
executors,  and  administrators,  with 
lessors,  that  he,  his  executors,  and 
administrators,    or    assigns,    would 
build  a  wall  on  the  demised  lands: 
this  covenant  held  not  to  bind  his 
assignee.     Spencer's  Case,  23. 
Covenants  that  extend  to  a  thing  in 
esse,  parcel  of  the  demise,  bind  the 
assignee,  though  not  named,  ibid. 
Covenants  that  extend  to  a  thing  to 
he  newly  done  upon  the  land  de- 
mised bind  the  assignee,  if  named, 
ibid. 
Covenants   merely  collateral   do   not 
bind  the  assignee,  though  named, 
ibid. 
Covenants  will  not  run  with  chattels, 

ibid. 
Assignee  of  lessee  shall  take  advan- 
tage of  the  covenant  implied  in  the 
words  grant  or  demise,  23. 
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Assio;nee  of  term  by  act  in  law  shall 
take  advantage   of  covenants  run- 
ning' with  the  land,  ibid. 
Covenant    to    repair    runs   with   the 

land,  ibid. 
Assignee  of  assignee  may  bring  cove- 
nant, so  may  executors  of  the  as- 
signee of  assignee,  or  the  assignee 
of  the  executors  of  assignee,  ibid. 

2.  Prior  covenanted  that  he  and  his 
convent  would  sing  in  A.'s  chapel ; 
assignee  of  A.  may  bring  covenant 
against  him.     40  E.  3,  3.-26. 

Two  coparceners  make  partition  :  one 
covenants  with  the  other  to  acquit 
him  of  suit,  covenantee  aliens, 
feoffee  may  bring  covenant,  ibid. 

3.  A.  grants  a  chattel  real  to  a  wo- 
man sole  who  marries :  her  hus- 
band taking  it  by  survivorship,  shall 
vouch.  JSimpkin  Simeon's  Case, 
26-7. 

4.  The  defendant's  bankruptcy  cannot 
be  pleaded  in  bar  of  an  action  on 
the  express  covenant  to  pay  rent. 
Mills  v.  Auriol,  436. 

CREDITOR. 

Conveyance,  when  void  against.  See 
Fraudulent  Conveyance. 

CUSTOM. 

A  custom  that  the  tenant,  whether  by 
deed  or  parol  shall  have  the  way. 
going  crop,  is  good,  if  not  repug- 
nant to  the  lease  under  which  he 
holds.  Wigglesworth  v.  Dallison, 
297. 

DEBTOR, 

Conveyance  by,   when   void    against 
creditors.      See   Fraudulent    Con- 
veyance. 
DEED, 

Admissibility  of  custom  to  add  terms 
to.     See  Custom. 
DE  INJURIA  SUA  PROPRIA  ABS- 
QUE TALI  CAUSA, 
Is  not  a  good  replication  when  it  puts 
in  issue  interest  in  land,  matter  of 
record,   or  authority   derived  from 
the   plaintiff  himself,  or  where   it 
doth  not  consist  merely  upon  mat- 
ter of  excuse.     Crogate's  Case,  53. 
The  effect  of  the  words  absque  tali 
causa  is  to  put  the  whole  plea  in 
issue,  ibid. 
DELIVERY,  Proof  of.  See  Evidence,  1. 
DEMURRER, 

Withdrawal  of,  when  permitted.  See 
Amendment. 


DEPOSITUM, 

Bailment  by  way  of,  described.  Coggs 
v.  Bernard,  87. 
DISTRESS, 

Privilege  of  implements  of  trade 
against.     See  Trade. 

Privilege   against    generally   consid- 
ered.    Simpson  v.  Hartopp,  187. 
DOORS. 

Sheriff  must  not  break  open  doors  to 
execute  process  without  previous 
request  to  open  them  Semayne's 
Case,  39. 

May  break  open  house  to  deliver  it 
in  execution,  ibid. 

May  break  open  doors  after  request 
made,  to  execute  process  where  the 
king  is  party,  ibid. 

Where  the  doors  are  open  may  enter 
to  do  execution,  ibid. 

But  may  not  break  open  defendant's 
house  at  suit  of  subject,  39. 

May  break  open  the  house  of  a  third 
party,  where  the  defendant  or  his 
goods  are  concealed  after    request 
and  denial,  ibid. 
DWELLING  HOUSE. 

When  it  may  be  broken  open  to  exe- 
cute process.     See  Doors. 

EJECTMENT. 

1.  Mode  of  recovering  mesne  profits 
after  judgment  in.  See  Trespass 
for  Mesne  Promts. 

2.  Costs  of  the  ejectment  may  be  re- 
covered in  trespass  for  mesne  profits, 
ibid. 

3.  By  mortgagee.  See  Mortgagor 
and  Mortgagee,  1. 

ENTRIES.     See  Evidence,  I. 
ERROR,    ^ee  Bill  of  Exchange.     Ver- 
dict. 
EVIDENCE. 

1.  In  an  action  for  beer  sold  and  de- 
livered, in  order  to  prove  the  deliv- 
ery, a  book  was  put  in  containing 
on  account  of  the  beer  delivered  by 
the  plaintiff's  draymen,  and  which 
it  was  the  duty  of  the  draymen  to 
sign  daily.  The  drayman  who  had 
signed  the  account  of  the  beer  de- 
livered to  the  defendant  being  dead, 
the  book  was  admitted  in  evidence 
on  proof  of  his  handwriting.  Price 
v.  Earl  of  Torrington,  139. 

2.  Presumption  against  party  with- 
holding best  evidence.  See  Pre- 
sumption. 

3.  The  depositions  of  witnesses  pro- 
fessing the  Gentoo  religion,  who 
were  sworn  according  to  the  cere 
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monies  of  their  own  religion,  taken 
under  a  commission  in  Chancery, 
admitted  to  be  read  in  evidence. 
Ormichiind  v.  Barker,  195. 

4.  In  trespass  for  mesne  profits,  the 
jiujo'ment  in  ejectment  is  evidence 
of  tiie  plaintiff's  title  and  possession 
from  the  date  of  the  demise  in  the 
declaration  in  ejectment.  Aslin  v. 
Parkin,  264. 

5.  Evidence  of  custom,  when  admissi- 
ble to  add  trems  to  a  lease  by  deed. 
See  Custom. 

6.  Variance  between  Pleadings  and 
Evidence.     See  Variance. 

EXECUTION.  Of  Process,  ^ee  Sheriff. 

FALSE  IMPRISONMENT.   See  Tres- 
pass. 

FALSt]    REPRESENTATION.      See 
Sale. 

FINDER. 

May  maintain  Trover  against  a  wrong- 
doer.    Armory  v.  Delamirie,  151. 

FRAUDS,  Statute  of. 

1.  A  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another 
for  which  that  other  remains  liable, 
must  be  in  writing  to  satisfy  the 
Statute  of  Frauds. 

Contra  where  the  other  does  not 
remain  liable.  Birkmyr  v.  Dar- 
nell, 134. 

2.  An  agreement  that  is  not  to  he  per- 
formed loithin  one  year  from  the 
making  thereof,  means  in  the  Sta- 
tute of  Frauds  an  agreement  which 
appears  from  its  terms  to  be  incapa- 
ble of  performance  within  the  year. 
Peter  v.  Compton,  148. 

FRAUDULENT  CONVEYANCE. 

1.  A  general  deed  of  gift  made  by  a 
debtor,  of  all  his  goods  to  a  creditor 
in  satisfaction  of  his  debt,  notwith- 
standing which  the  debtor  continues 
in  possession  of  the  goods  and  treats 
them  as  his  own,  is  void  by  stat.  12 
Eliz.  cap.  4,  as  a  fraud  on  his  other 
creditors,  and  the  goods  may,  not- 
withstanding such  deed,  be  taken  in 
execution,     Twyne's  Case,  1. 

2.  Conveyance  of  all  his  property  by  a 
party  indicted,  in  order  to  defeat  the 
crown,  is  void  by  the  same  statute. 
Pauncefool's  Case,  4. 

3.  Conveyance  of  lands  over  which  the 
grantor  has  a.  future  power  of  revo- 
cation, is  within  stat.  27  Eliz.  c.  4. 
Standen  v.  Bullock,  6. 

4.  Lessee,  without  fine  or  rent,  is  not 


a  purchaser  who  can  avoid  a  fraud- 
ulent conveyance  under  27  Eliz.  c. 
4.  Upton  V.  Basset,  17. 
5.  Issue  advanced  in  consideration  of 
love  and  affection,  are  not  purcha- 
sers under  27  Eliz.  c.  4.  Nedham 
V.  Beaumont,  8. 

GOVERNOR.     See  Trespass,  3. 
GUARANTY.    See  Frauds,  Statute  of. 

HEARSAY.     See  Evidence,  1. 

ILLEGALITY, 

May  be  pleaded  as  a  defence  to  an  ac- 
tion on  a  bond.    Collins  v.  Blantern, 
154. 
IMPLEMENTS    OF    TRADE.       See 

Trade. 
IMPRISONMENT.     See  Trespass. 
INFIDEL  WITNESS.     See  Evidence. 
INNKEEPER, 

Is  not  liable  for  the  loss  of  a  horse 
which  is  stolen  from  a  pasture  where 
he  has  put  it  in  conformity  to  the 
master's  orders.  Calye's  Case,  47. 
His  liability  for  his  guest's  property  if 
lost,  ibid. 
INSURANCE.  See  PoUct/  of  Insurance. 

JUDGMENT, 

1.  May  be  entered  nunc  pro  tunc, 
when  party  dies  during  a  Cur.  ad. 
vult.     Cumber  v.  Wane,  146. 

2.  On  demurrer,  amendment  when 
allowed  after.     See  Amendment. 

3.  In  ejectment,  its  etfecl  in  evidence. 
See  Evidence,  4. 

JUSTICE  OF  THE  PEACE. 

A  person  can  commit  but  one  offence 
on  one  day  by  "exercising  his  ordi- 
nary calling  on  a  Sunday,"  contrary 
to  St.  29  Car.  2,  c.  7.  And  if  a  jus- 
tice of  peace  proceed  to  convict  him 
in  more  than  one  penalty  for  the 
same  day,  it  is  an  excess  of  juris- 
diction, for  which  an  action  will  lie 
before  the  convictions  are  quashed. 
Crepps  v.  Durden,  378. 

LANDLORD  AND   TENANT.      See 
Covenant.    Custom.   Condition.    Dis- 
tress. Mortgagor  and  Mortgagee. 
LEASE,  Admissibility  of  custom  to  add 

terms  to.     See  Custom. 
LICENSE,  To  assign.     See  Condition. 
LIMITATIONS,  STATUTE  OF. 
The    acknowledgment,   by  part   pay- 
ment, of  one  out  of  several  drawers 
of  a  joint  and  several   promissory 
note,  takes  it  out  of  the  Statute  of 
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LIMITATIONS,  STATUTE  OF— con- 
tinued. 

Limitations  as  against  the  others, 
and  may  be  given  in  evidence  on  a 
separate  action  against  any  of  the 
otiiers.  VVhitcombe  v.  Whiting,  318. 
LOAN,  Bailment  by  way  of.    SeeCoggs 

V.  Bernard,  90. 
LOCATIO,  A  species  of  bailment.     See 
Coggs  V.  Bernard,  91 

MAGISTRATE.      See  Justice  of  the 

p€(tC€, 

MASTER  AND  SERVANT. 

Master  is  liable  for  loss  of  customer's 

property  entrusted  to  his  servant  in 

the  course  of  his  business.     Armory 

V.  Delamiiie,  151. 

MESNE  PROFITS.     See  Trespass/or 

Mesne  Profits. 
MORTGAGOR  AND  MORTGAGEE. 

1.  A  mortgagee  may  recover  in  eject- 
ment, without  giving  notice  to  quit, 
against  a  tenant  who  claims  under 
a  lease  from  the  mortgagor,  granted 
after  the  mortgage  without  the  pri- 
vity of  the  mortgagee.  Keech  v. 
Hall,  292. 

2.  A  mortgagee,  after  giving  notice  of 
the  mortgage  to  a  tenant  in  posses- 
sion under  a  lease  prior  to  the  mort- 
gage, is  entitled  to  the  rent  in  arrear 
at  the  time  of  the  notice,  as  well  as 
to  what  accrues  afterwards,  and  he 
may  distrain  for  it  after  such  notice. 
Moss  v.  Gallimore,  310. 

NONFEASANCE, 

Will  not  render  a  man  a  trespasser, 
ab  initio.    Six  Carpenters'  Case,  62. 
NONJOINDER 

Of  a  co-contractor  must  be  taken  ad- 
vantage of  by  plea  in  abatement. 
Rice  V.  Shute,  287. 
NOTE.     See  Promissory  Note. 
NOTICE, 

1.  Of  Distress,  need  not  mention 
when  the  rent  fell  due.  Moss  v. 
Gallimore,  310. 

2.  To  quit,  tenant  of  mortgagor  not 
entitled  to,  from  mortgagee.  Keech 
V.  Hall,  292. 

3.  By  mortgagee  to  entitle  himself  to 
rent.  !See  Mortgagor  and  Mort- 
gagee, 2. 

NUDUM  FACTUM.     See  Assumpsit. 
NUNC  PRO  TUNC.     Entering  judg- 
ment.    See  Judgment. 

OATH.     See  Evidence,  3. 
Vol.  il— 38 


PARTNERSHIP. 

A  person  who  receives  part  of  the 
profits  of  a  business,  or  who  holds 
himself  out  as  a  partner  in  it,  is 
liable  as  a  partner  to  third  persons. 
Waugh  V.  Carver,  487. 

PAWN. — Respective  rights  of  pawner 
and  pawnee  considered.  Coggs  v. 
Bernard,  91. 

PLEADING. 

1.  De  injuria.     See  De  injuria. 

2.  Accord  and  Satisfaction,  i^ee  Ac- 
cord and  Satisfaction. 

3.  Illegality.     See  Illegality. 

4.  Several  matters  may  be  put  in 
issue  by  one  traverse,  provided  they 
constitute  but  one  defence.  Robin- 
son V.  Raley,  241. 

The  traverse  of  a  material  allegation 
is  properly  concluded  to  the  coun- 
try.    Ibid. 

5.  Nonjoinder  of  co-contractor  must 
be  pleaded  in  Abatement.  Rice  v. 
Shute,  287. 

6.  Variance  between  pleadings  and 
evidence.     See  Variance. 

7.  In  trespass,  brought  by  a  Minor- 
quin  against  the  English  governor 
of  Minorca  for  false  imprisonment; 
if  the  imprisonment  was  justifiable, 
the  governor  must  plead  that  spe- 
cially.    Mostyn  v.  Fabrigas,  340. 

8.  Defendant's  bankruptcy  not  a  good 
plea  in  an  action  on  the  express 
covenant  to  pay  rent.  Mills  v. 
Auriol,  436. 

POLICY  OF  INSURANCE. 

Policy  against  foreign  capture  on  fort 
M.  effected  by  its  governor.  The 
weakness  of  the  fort,  the  probability 
of  its  being  captured,  and  that  the 
insured  knew  these  facts,  but  had 
not  communicated  them,  were 
offered  to  be  proved  as  a  defence 
to  an  action  on  the  policy.  It 
was  also  objected,  that  the  insu- 
rance was  agninst  public  policy. 
The  plaintiff  proved  that  the  office 
of  governor  was  mercantile,  not 
military  ;  and  that  the  fort  was 
never  calculated  to  resist  Euro- 
pean enemies.  Held,  that  the  jury 
were  justified  in  finding  for  the 
plaintiff. 

The  opinion  of  an  insurance-broker 
as  to  the  miteriility  of  the  fiicts 
not  communicated,  was  thought  in- 
admissible as  evidence. 

What  concealments  vitiate  a  pjlicy. 
Carter  v.  Boehrn,  270. 
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POWER  OF  REVOCATION, 

Reservation   of,  renders   conveyance 
void  against  subsequent  purchasers. 
Lee  V.  Colshill,  6,  7. 
PRACTICE.    See  Judgment.    Amend- 
ment. 
PRESUMPTION. 

[f  a  person  who  has  wrongfully  con- 
verted property  will  not  produce  it, 
it  shall  be  presumed,  as  against  him, 
to  be  of  the  best  description.  Ar- 
mory V.  Delamirie,  151. 
PRINCIPAL    AND     AGENT.      See 

Master  and  Servant. 
PROFITS, 

Participation  in,  constitutes  a  Part- 
nership.    Waugh  V.  Carver,  487. 
PROMISE, 

Sufficiency  of  consideration   to  sup- 
port.    See  Assumpsit. 
PROMISSORY  NOTE, 

Property  in,  passes,  like  that  in  cash, 
by  delivery  :  and  a  party  taking  it, 
bona  fide  and  for  value,  is  entitled 
to  retain  it  against  a  former  holder, 
from  whom  it  was  stolen.  Miller 
V.  Race,  2.51. 
Part  payment  by  one  of  several  ma- 
kers of  a  joint  and  several  promis- 
sory note,  takes  it  out  of  the  statute 
of  limitations  as  to  all.  Whitcombe 
V.  Whiting,  318. 

RENT, 

1.  Mortgagee's  right  to.  See  Mort- 
gagor and  Mortgagee. 

2.  Tenant  is  liable  on  his  express 
covenant  to  pay  rent,  notwithstand- 
ing bankruptcy.  Mills  v.  Auriol, 
43(3. 

3.  But  not  in  an  action  of  debt  on  the 
reddendum.  Wadham  v.  Marlowe, 
440. 

REPLICATION.     See  De  Injuria. 
REQUEST.     See  Assumpsit. 
RESTRAINT     OF     TRADE.       See 
7\ade. 

SALE 

Of  a  stone  as  a  Bezoar  which  was 
not  a  Bezoar.  No  action  lies 
against  vendor,  unless  he  either 
knew  it  not  to  be  a  Bezoar,  or  war- 
ranted it  to  be  a  Bezoar.  Chan- 
delor  v.  Lopus,  77. 
SATISFACTION.      See    Accord  and 

Salisfaction. 
SERVANT,     ^ea  Master  and  Servant. 
SHERIFF. 

1.  When  he  may  break  open  doors  to 
execute  process.     See  Doors. 


2.  When  trover  lies  against  him  at 
the  suit  of  bankrupt's  assignee.    See 
Bankruptcy. 
STATUTES. 

1.  Respecting  Fraudulent  Convey- 
ances. See  Frandulent  Convey- 
ance. 

2.  Of  Frauds.     See  Frauds,  Statute 

"/•  .      . 

3.  O^  Limitations.   See  Limitations, 

Statute  of. 

4.  St.  29  Car.  2,  respecting  the  ob- 
servance of  the  Sabbath.  See  Sun- 
day. 

STOPPAGE  IN  TRANSITU. 

If  the  vendee  fail  before  the  goods 
have  reached  his  possession,  the 
vendor  may  slop  them  in  transitu. 
But  if  in  such  case  the  vendee  have 
transferred  the  bill  of  lading  to  a 
holder  bona  fide  and  for  value,  the 
right  to  stop  the  goods  in  transitu 
is  thereby  defeated.  Lickbarrow  v. 
Mason,  388. 

SUNDAY. 

Only  one  offence  can  be  committed  by 
a  person  on  the  same  day  by  ex- 
ercising his  ordinary  calling  on 
Sunday,  contrary  to  st.  29  Car.  2. 
Crepps  V.  Durden,  378. 

TENANT.    See  Landlord  and  Tenant. 
TITLE. 

The  statement  of  a  title  defectively  is 
cured  by  verdict,  but  not  the  state- 
ment of  a  defective  title.     Rushton 
V.  Aspinall,  335. 
TRADE, 
.1.  A  contract  in  general  restraint  of, 

is  void. 
So  is  one  in  partial  restraint  thereof, 

if  nothing  more  appear. 
But  the  latter  may  be  good,  if  reason- 
able, and  for  an  adequate  considera- 
tion. Mitchell  v.  Reynolds,  170. 
2.  Implements  of  trade,  privileged 
from  distress  if  in  actual  use,  or  if 
there  be  other  sufBcient  distress  on 
the  premises. 

Contra  if  they  be  not  in  actual  use, 
and  if  there  be  no  other  sufficient 
distress,      Simpson    v.  Hartopp, 
187. 
TRADESMAN, 

1.  Liability  of,  for  negligence  of  his 
servant.     See  Master  and  Servant. 

2.  Books  kept  by  his  servant,  when 
evidence.     See  Evidence. 

TRAVERSE, 

1.  De  Injuria,  when  allowable.  See 
De  Injuria. 
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TRA.YERSE— continued. 

2.  Of  several  matters,  when  allow- 
able.    See  Pleading 

3.  Of  a  material  allegation,  is  pro- 
perly concluded  to  the  country. 
Robinson  v.  Raley,  241. 

TRESPASS. 

1.  Lies  for  originally  throwing  a  squib, 
which  having  been  tossed  about  in 
self-defence  by  other  persons,  at 
last  put  out  the  plaintiff's  eye. 
Scot  V.  Shepherd,  210. 

2.  For  mesne  profits.  After  judg- 
ment by  default  against  the  casual 
ejector,  trespass  for  mesne  profits 
may  be  brought,  either  in  the  name 
of  the  fictitious  plaintiff,  or  in  that 
of  his  lessor.     Aslin  v.  Parkin,  264. 

In  such  an  action,  the  judgment  in 
ejectment  is  evidence  of  the  plain- 
tiff's title  and  possession  from  the 
dale  of  the  demise  in  the  declara- 
tion in  ejectment.     Ibid. 

The  costs  of  the  ejectment  may  be 
recovered  as  damages.     Ibid. 

3.  Trespass  lies  by  a  Minorquin 
against  the  English  governor  for 
a  false  imprisonment  in  Minorca, 
and  if  the  imprisonment  was  justi- 
fiable, the  governor  must  plead 
that  specially.  Mostyn  v.  Fabri- 
gas,  340. 

TRESPASSER, 

Ab  initio,  what  renders  a  man  such. 
See  Authority. 
TROVER, 

1.  May  be  maintained  by  the  finder 


of  a  jewel  for  the  conversion  there- 
of by  a  wrong-doer.  Armory  v. 
Delamirie,  1-51. 
2.  Lies  by  assignees  of  bankrupt  for 
a  conversion  *of  bankrupt's  goods 
subsequent  to  the  bankruptcy. 
Cooper  V.  Chitty,  220. 

VALUE, 

Presumption  of.     See  Presumption. 
VARIANCE, 

Between  Pleadings  and  Evidence. 
In  an  action  against  the  sheriff  for 
taking  goods  without  leaving  a 
year's  rent,  the  declaration  need 
not  state  all  the  particulars  of  the 
demise;  but  if  it  does,  and  they  are 
not  proved  as  stated,  there  shall  be 
a  nonsuit.  Bristow  v.  Wright,  324. 
VENDOR  AND  PURCHASER. 

See    Sale.      Stoppage    in    transitu. 
Bill  of  Lading. 
VENUE, 

Where  to  be  laid  in  an  action  for  in- 
jury done  in  a  foreign  country.    See 
Mostyn  v.  F  abrigas,  440. 
VERDICT, 

Cures  the  statement  of  a  title  defect- 
ively set  out,  but  not  of  a  defective 
title,     Rushton  v.  Aspinall,  334. 

WARRANTY.     See  Sale. 
WITNESS.     See  Eoidence,  3. 
WRONG-DOER, 

Mere  possession  sufEcient  to  sustain 
action  against.  Armory  v.  Dela 
mirie,  151. 
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ABATEMENT, 

Plea   in,    of  nonjoinder.      See    Non- 
joinder, 
ABILITY. 

Meaning  of  that  word  in  Lord  Ten- 
terden's  act  discussed,  79,  80,  81. 


ABUSE, 

Of  authority,  in  law  renders  a  man  a 

trespasser  ab  initio,  65. 
Must  be  replied  specially,  66. 
Mere  nonfeasance  does  not  amount  to 

such  abuse,  65.     See  Authority. 
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ACCEPTANCE, 

Of  rent,  its  efl'ect  in  waiving  forfeit- 
ure, 18 — 20  a.     See  Condition. 
Of  bankrupt's  lease   by  his  assignees, 

456.  4.'57.     See  Term  of  Years. 
Of  bill    vitiated   by   alteration,   490. 
See  Alteration. 
ACCORD  AND  SATISFACTION, 
Of  a  smaller  sum  than  debt  not  plead- 
able, 147. 
Unless  there  be  other  circumstances, 
such  as  payment  at  an  earlier  day 
or  a  different  place,  148. 
Or  the  plaintiff's  demand  be  unliqui- 
dated, 148,  149. 
Negotiable    security  may  operate  in 
satisfaction     though     for     smaller 
amount  than  debt,  149  «. 
Reasoning  of  Parker,  C.  J.,  in  Cum- 
ber  V.    Wane   on  this  head  disap- 
proved, 149  a. 
ACCUMULATION, 

Trusts  for,  stand  on  the  same  grounds 

as  perpetuities,  185. 
Within  what  limits  restrained  by  sta- 
tute, ibid. 
ACKNOWLEDGMENT. 
To  take  a  case  out  of  the  statute  of 
limitations,  319 — 322.     See  Limi- 
tations. 
ACTION. 

On  the  case.     See  Case. 
Of  trespass.     See  Trespass. 
Of  Trover.  See  Trover. 
Local  and  Transitory  action,  distinc- 
tion between,  363.     See  Venue. 
Actions  arising  abroad.     See  Comilas 

Gentium. 
Against  justice  of  peace.     See  Jus- 
tice oj  Peace. 
ACTUS     CURLE     NEAIINI    FACIT 
INJURIAM. 
Application  of  this  maxim,  1.50  a. 
ADMISSION. 

Verbal  admission  of  payment  not  suf- 
ficient to  avoid   statute   of   limita- 
tions, 321  b. 
Sufficient  to  prove  the  appropriation 
of  a  payment,  ibid. 
ADOPTION 

Of  bankrupt's  term  by  assignees,  what 
acts  amounts  to,  45. 
AFFIDAVIT. 

To  be  annexed  to  plea  in  abatement 

of  nonjoinder,  291. 
On  motion  to  change  venue,  365. 
AGENT.     See  Principal  and  Agent. 
When  liable  as  a  partner  on  account 
of  his  receipt  of  part  of  the  profits 
by  way  of  remuneration,  505 — 507. 
See  Partnership. 


AGREEMENT. 

Meaning  of  that  word  in  fourth  section 
of  Statute  of  Frauds.  See  Statute 
of  Frauds. 

Comprehends  parties,  consideration, 
and  promise,  13.5,  135  o,  1356. 

To  answer  for  debt,  default,  or  mis- 
carriage of  a  third  person,  must  be 
in  writing,  134,  135. 

So  if  not  to  be  performed  within  a 
year,  143. 

Within  fourth  section  void  if  not  in 
writing,  sem.,  138. 

Agreement  for  a  Lease.     Consequen- 
ces of  party  entitled  to  it  becoming 
bankrupt,  456. 
ALIENATION, 

Cannot  be  restrained  in  toto,  183 — 18.5. 

Bond  in  restraint  of,  semble,  void,  185. 

May  be  restrained  during  a  certain 
time,  184,  185. 

Restraint   upon,   by    woman    during 
coverture,  doctrine  of  equity  aiAto, 
stated,  184. 
ALTERATION. 

Of  a  bill  or  note  (not  satisfactorily  ac- 
counted for),  if  material,  operates  as 
a  satisfaction,  490. 

Except  as  against  parties  consenting, 
ibid. 

It  operates  also  as  a  satisfaction  of  the 
debt  secured,  ibid. 

Except  where  the  debtor  would  have 
had  no  remedy  on  the  bill,  ibid. 

What  alterations  are  material,  ibid. 

Even  if  the  alteration  be  made  by  con- 
sent, the  instrument  requires  a  new 
stamp,  490  a. 

Unless  the  alteration  was  merely  the 
correction  of  a  mistake,  ibid. 

Or  unless  made  before  issue,  ibid. 

When  a  bill  or  note  is  said  to  be  is- 
sued, ibid. 

If  a  bill  or  note  appear  altered,  it  liea 
on  the  holder  to  account  for  it,  ibid. 

A  cancellation  by  mistake  does  not  af- 
fect the  instrument,  ibid. 

Of  other  written  instruments  destroys 
right  of  action  upon,  490  h,  490  c. 

Does  not  neces^-arily  avoid  instrument 
for  all  purposes,  490  c. 

Pleading,  effect  of  rules  Hil.  4  W.  4 
upon,  490  d 

Pleading  in  case  of,  ibid. 
AMENDMENT, 

In  pleading,  when  allowed,  247  c, 
248. 

Granted  with  relutance  after  the  court 
has  delivered  an  opinion,  248. 

Not  grantable  at  common  law  after 
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AMENDMENT— continued. 

proceed inofs  have  been  entereJ    of 
record,  ibid. 
Except  during  the  same  term,  249. 
But  grantabie  in  some  cases  by  sta- 
tute, ibid. 
Rules  for  construing  the  statutes  of 

amendment,  ibid. 
Of  variances  by  judge.    See  Variance. 
ANIMALS  FERJE  NATURE. 

Not  distrainable,  194. 
ANTICIPATION, 

Married    women   may   be   restrained 
from,  184. 
APPEAL 

Against  conviction,  3S7  h. 
APPORTIONMENT 

Of  condition.     See  Condition. 
ASSIGNEES. 

Their  liability  and  right   to  sue   on 

covenants.     See  Covenants. 
Of  bankrupt.     See  Bankruptcy, 
ASSIGNMENT, 

Condition  against,  how  construed,  19 

— 20  b.     See  Condition. 
Of  bill  of  lading.    See  Bill  of  Lading. 
Stoppage  in  Transitu. 
ASSIGNS, 

Omission  of,  in  bill  of  lading,  conse- 
quence of,  260. 
ATTORNMENT, 

Now  unnecessary,  31.5. 
AUTHORITY, 

Given  by  laic,  abuse  of,  renders  a  man 
a  trespasser  ab  initio,  65. 
Qualification  of  this  rule,  66. 
If  authority  be  pleaded,  the  abuse  must 

be  replied,  65,  66  a 
The  replication  must  not  be  de  injuria, 

66  a. 
But  mere  nonfeasance  is  not  such  an 

abuse,  65. 
Abuse  in  distraining  formerly  rendered 

distrainer  a  trespasser,  ibid. 
Now  contra  by  statute,  66,  66  a. 
To  execute  process,  evidence  of,  219c. 
AVERMENTS, 

Immaterial,   may   be    rejected,    323, 

3326. 
What  put  in  issue  by  de  injuria,  59  c. 

BAILEE, 

Gratuitous,  chargeable  for  gross  neg- 
ligence, 96,  97. 
For  nothing  less,  ibid.    See  Bailment. 
BAILMENT, 

Different   species  of,  enumerated   by 

Lord  Holt,  98. 
By  Sir  W.  Jones,  ibid. 
Depositum. — What,  99. 


Depositee  chargeable  for  gross  neg- 
gence,  ibid. 

Though  he  kept  the  goods  as  his 
own,  ibid. 

Consequences  of  his  adding  special 
terms  to  his  contract,  ibid. 

Has  no  right  to  use  the  goods,  ibid. 

Finder  resembles  depositee,  ibid. 
Commodatum,  Anglice  Loan. 

Bailee    bound    to  great   diligence, 
ibid. 
Locatio  Rei. 

Is  where  goods  are  lent  for  hire,  90. 

Bailee  must  use  ordinary  diligence, 
ibid. 
Vadium,  Anglice  Paicn. 

Pawnee  must  use  ordinary  dili- 
gence, 100. 

If  goods  be  notwithstanding  lost, 
shall  still  sue  for  his  debt,  100  a. 

So  if  part  lost,  ibid. 

May  sell  pledge,  if  default  be  made 
in  payment,  ibid. 

Or  sue,  retaining  it  as  a  security,  id. 

If  pawnee  sell,  pawnor  has  a  right 
to  surplus  after  paying  debt,  ibid. 

And  is  chargeable  with  deliciency, 
ibid. 

Difference  between  a  pawn  and  a 
lien,  ibid. 

Between  a  pawn  and  a  mortgage,  id. 

A  pawn  conveys  only  a  special  pro- 
perty to  pawnee,  ibid. 

The  general  property  remains  in 
pawnor,  ibid. 

Who  may  assign  it  at  law,  100  b. 

Case  of  Clark  v.  Gilbert  noticed, 
100  a,  1006. 

If  pawnee  retain  the  pledge  after 
payment  or  tender  he  is  a  wrong- 
doer, 100  c. 

And  chargeable  with  any  subse- 
quent damage,  ibid. 

Pawnbrokers  how  regulated  by  sta- 
tute, ibid. 
Locatio  Operis  Faciendi. 

Is  where  goods  are  bailed  to  be 
kept,  carried,  or  worked  on,  101. 

Bailee  must  use  ordinary  diligence, 
ibid. 

If  uncommon  danger  arise,  must 
use  proportionable  exertion,  101  a. 

Carriers  are  bailees  of  this  descrip- 
tion, ibid. 

Their  liabilities  more  extensive. 
See  Carriers, 

Innkeepers,   their   liabilities.     See 
Innkeeper. 
Mandatum. 

Is  a  delivery  to  bailee  to  carry  or 
work  on  gratis,  103  d. 
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BAILMENT— continued. 

Bailee  liable  only  for  gross  negli- 
gence, 103  d,  104, 
Further  division  of  bailees  into  three 

classes,  104. 
BANKRUPT.     See  Bankruptcy. 
Promise  by,  to  pay  debts  barred  by 

certificate. 
Must  be  in  writing  signed,  376. 
Need  not  specify  amount,  ibid. 
When  it  may  be  made,  ibid. 
Liability  of  bankrupt   lessee   on   his 

express  covenants,  456.    See  Cove- 
nants.    Term  of  Years,  ^-c. 
In  what  cases  discharged  by  st.  6  G. 

4,  c.  16,  ibid. 
BANKRUPTCY, 

Relation  of  assignees'  title  to  act  of, 

237. 
How  qualified  by  recent  statutes,  237 

-237/. 
Decisions  upon  the  construction  of  2 

&  3  Vict.  c.  29,  237  a— 237/. 
Discussion  of  the  case  of  Fawcett  v. 

Fearne,  237  c,  237  d,  237  e. 
Persons  converting  bankrupt's  goods 

after  bankruptcy  are  liable  in  trover 

237/  238. 
But  cannot   be   made   trespassers  by 

relation,  238. 
Sherifl^ seizing  and  selling  bankrupt's 

goods  after  bankruptcy,  but  before 

fiat,  not  liable  in  trespass,  ibid. 
Qusere,  whether  so   in    trover,  238, 

239. 
Liable  if  indemnified,  239. 
Assignees  may  waive   the   tort,  and 

bring  assumpsit  for  proceeds,  240. 
Receipt  of  dividend  under  bankruptcy 

takes  case  out  of  statute  of  limita- 
tions, 319. 
The  assignees  are  not  bound  to  accept 

a  term  vested  in  bankrupt,  455. 
Till  they  do,  it  remains  in  bankrupt, 

ibid. 
"Who  may  compel  the    assignees  to 

elect,  ibid. 
And  may,  if  they  refuse,  exonerate 

himself  by  delivering  it  up  to  lessor, 

456. 
This  only  applies  to    cases  between 

lessor  and  lessee,  ibid. 
The  assignee  of  a  lease  cannot  de- 
liver it  up,  ibid. 
What  acts  amount  to  an  adoption  of 

the  lease  by  the  assignees,  457. 
If  they  accept  it  they  may  exonerate 

themselves  from  the  covenants  by 

assigning  it  over,  ibid. 
BEASTS  OF  THE  PLOUGH. 
Their  privilege  against  distress,  194. 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES 

Are  negotiable  instruments  when 
payable  to  bearer  or  endorsed  in 
blank,  259. 

Property  therein  passes  with  posses- 
sion to  holder  bona  fide  and  for 
value,  261,  262. 

Though  transferror  have  no  property 
in  them  himself,  ibid. 

Contra  where  the  transfer  is  not  bona 
fide  and  for  value,  262. 

Gross  negligence  may  amount  to  mala 
fides,  ibid. 

But  senible  that  nothing  short  of  gross 
negligence  will,  263,  263  a,  263  b. 

Gross  negligence  only  material  as 
evidence  of  mala  fides,  sem.,  263  6. 

Effect  of  alteration  in  avoiding  bill  or 
note,  490.     See  Alteration. 

Pleading  alteration  in,  how  effected 
by  rules  Hi).  4  W.  4,  490^. 
BILL  OF  LADING.  % 

Without  the  word  assigns  whether 
negotiable,  260. 

The  negotiation  of  defeats  the  ven- 
dor's right  to  stop  in  transitu,  in 
what  cases,  431—435.  See  Slop- 
page  in  transitu. 

Will  not  do  so  if  the  transferee  act 
mala  fide,  434,  434  a. 

Or  if  the  bill  of  lading  contain  a  con- 
dition, the  transferree  takes  sub- 
ject thereto,  434  a. 

A  factor  could  not  formerly  pledge 
the  bill  of  lading  so  as  to  bind  his 
principal,  ibid. 

His  powers  in  what  respecf  extended 
by  6  G.  4,  c.  94,  ibid. 

Amendments  introduced  by  5  &  6 
Vict.  c.  39,  4.34  b,  et  seq. 

Where  the  bill  of  lading  is  pledged 
the   vendor    may  stop   in    transitu 
subject  to  the  pledge,  434/  435. 
BILL  OF  SALE,    Fraudulent.      See 

Fraudulent  Conveyance. 
BOND.     When  void  for  illegality.    See 
Illegality. 

Conditioned  not  to  alien,  semble  void, 
184. 

Scotch — English  statute  of  limitations 
may  be  pleaded  to,  367. 
BREACH 

Of  condition.     See  Condition. 
BURGLARY, 

On  indictment  for,  prisoner  may  be 
convicted  of  larceny,  333. 

CANCELLATION, 

By  mistake  does  not  affect  the  validity 
of  a  bill  or  note,  490  a. 
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CARRIER. 

Common  Carrier,  definition  of,  101. 

His  extraordinary  responsibilities  at 
common  law,  101  c — 102. 

Notices  by  carriers,  their  effect  at 
common  law  on  his  liability,  102. 

Ineffectual  unless  brought  to  the  know- 
ledge of  employer,  ibid. 

Statute  altering  the  common  law  res- 
ponsibility of  land  carriers,  ibid. 

Its  effect,  101  a— 103ffl. 

Statutes  concerning  carriers  by  water, 
103  a. 

Their  effect,  ibid. 

Who  the  proper  person  to  sue  carrier 
for  loss  of  goods,  103  a,  103  b. 

By  sea,  his  duty  considered,  103  c, 
103  d 

Non-joinder  of  one  of  several  carriers 
as  a  defendant  not  pleadable,  292. 
CASE, 

Action  on  the,  history  of,  130. 

Its  extensive  applicability,  ibid. 

Lies  for  an  irregnlar  distress,  when, 
66. 

For  false  representations.  See  False 
Representation. 

Distinctions  between  case  and  trespass, 
217,  218. 

Illustrations  of  the  distinction,  219  a, 
219  6. 

Lies  concurrently  with  trespass  where 
the  injury  is  immediate,  but  the  re- 
sult of  negligence,  218. 

Lies  concurrently  with  trespass  in  cer- 
tain other  cases,  218,  219  a. 

Where  it  does  not  lie  concurrently, 
219  a. 

Improper  substitution  of  case  for  tres- 
pass, how  taken  advantage  of,  219  c. 
CERTIORARI,  Writ  of,  337. 
CHATTELS, 

Property  in,  how  transferable,  70  d, 
258,  2.59. 
CO-CONTRACTOR, 

Non-joinder  of.     See  Non-joinder. 
COGNOVIT 

By  insolvent.     See  Insolvency. 
COMITAS  GENTIUM. 

Foreign  contracts  may  be  enforced  in 
the  courts  of  this  country,  367. 

Will  be  construed  according  to  the 
law  of  the  place  where  they  were 
made,  ibid. 

But  the  remedy  must  be  pursued  as  it 
exists  here,  367 — 363  b. 
,  Difference  between  the  effect  of  foreign 

statutes  of  limitation,  367,  368. 
COMMAND. 

Formerly  held  not  to  be  traversable, 
152. 


Now  held  to  be  so,  ibid. 

Qualification  of  this  rule,  153. 

Subsequent  ratification  equivalent  to, 
and  may  be  pleaded  as,  ibid. 
COMMERCIAL  CONTRACT, 

Evidence  of  usage  admissible  to  ex- 
plain, 307,  308. 
COMMODATUM.     See  Bailment. 
COMPOSITION, 

When  properly  entered  into,  binds 
creditor,  149  b. 

Unless  he  be  subsequently  refused  the 
benefit  of  it,  ibid. 

Or  the  consideration  fails,  ibid. 

Or  debtor  neglect  to  perform  his  part, 
150. 

Unless  the  creditor  prevent  him,  ibid. 
CONDITION 

Cannot  be  apportioned  by  act  of  the 
parties,  20. 

But  may  be  suspended,  ibid. 

Not  to  assign  without  license.  Des- 
troyed by  license,  whether  general 
or  particular,  18. 

May  be  revived  so  as  to  operate  not- 
withstanding a  license,  ibid. 

Parol-license  no  dispfensation  where 
condition  requires  one  in  writing, 
ibid. 

But  if  used  as  a  snare,  equity  might 
relieve,  ibid. 

Condition  not  to  assign  in  any  but  one 
mode,  not  dispensed  with  by  assign- 
ment in  that  mode,  ibid. 

Bi'each  of  condition  waived  by  accep- 
tance of  rent,  ibid. 

By  other  acts,  18 — 19. 

In  some  cases  not  waived  by  accep- 
tance of  rent,  18,  20  a. 

Distinction  between  leases  void  and 
voidable  on  breach  of  condition, 
19. 

Breach  of,  waiver  by  acceptance  of 
rent  explained,  20,  20  a. 

Distinctions  between  conditions 
against  underletting,  and  assign- 
ment, 20  a. 

Breach  of  condition,  what  amounts  to, 
20  a— 21. 

Assignment  by  operation  of  law  no 
breach,  20  h,  21. 

Unless  by  fraud,  21. 

Or  express  stipulation,  ibid. 

In  such  case,  landlord  entitled  to  em- 
blements, ibid. 

Condition  not  to  assign,  whether  brok- 
en by  devise,  ibid. 

Marriage  no  breach  of  the  condition, 
ibid. 

Executors  and  administrators  not 
bound,  unless  named,  ibid. 
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But  the  mention  of  assigns  includes 

tlicm,  ibid. 
Condition  not  to  assign  in  lease  to  a 

n)an  and  his  assigns,  ibid. 
Equity  will  not  relieve  against  breach 

of  condition  not  to  assign,  ibid. 
Not  to  assign,  in  an  assignment  of  the 

wliole    interest  in   a   term  already 

created,  void,  ibid. 
Condition  of  bond  when  tainted  with 

illegality.     See  Illegality. 
Effect  of  a  condition  inserted  in  bill  of 

lading,  434  a. 
CONSENT  RULE, 

Its  effect  in  evidence,  269. 
CONSIDERATION 

Of  marriage,  how  far  it  extends,  14. 
Valuable  within  27  Eliz.  c.  4,  what, 

14,  14  a,  14  h. 
Valuable,  existence  of  may  be  shewn 

though  different  from  that  specified 

in  the  conveyance,  14  b. 
Inadequacy  of  in  conveyance  does  not 

establish  mala  fides,  14  6. 
Inadequacy  of   in   a   contract  in   re- 
straint of  trade  not  inquired  into, 

183. 
For  a  promise   executed  or    execu- 
tory, 70. 
Executed  cannot  be  sued  on  unless 

moved  by  a  request  previous,  70, 

70  a. 
Cases    where    request    need   not    be 

alleged,  70a. 
Sucli  request  may  be  express  or  im- 
plied, ibid. 
When  it  may  be  implied,  70  c,  706. 
Of  agreement  within  fourth  section  of 

Statute  of  Frauds,      See   Statute 

of  Frauds. 
Illegality  of  any  part  of  consideration 

avoids  the  contract,  169  a. 
Moral  consideration  when   sufficient, 

70  a,  70  b,  376,  377. 
Moral  not  sufficient  to  support  an  ex- 
press promise,  70  6,  70  c. 
CONSIGNOR     AND     CONSIGNEE. 
See  Stoppage  in  Transitu.     Bill  of 

Lading. 
CONTEMPORANEA  EXPOSITIO, 

Of  Statute,  128. 
CONTRACTS 

To  serve  for  life  considered,  183  d. 
Previous    usage  between    parties  to, 

effect  of,  309. 
Within  Statute  of  Frauds.     See  <S/c- 

tute  of  Frauds. 
Illegal.     See  Illegality. 
In  restraint  of  trade.     See  Trade. 
Made  in  foreisrn   countries  are  con- 


strued   by    law  of  country   where 

made,  367. 
But  the  remedy  must  be  pursued  as  it 

exists  in  tliis  country,  367 — 368  6. 
Effect  of  foreign  statutes  of  limitations 

on,  ibid.     See  Comitas  Gentium. 
CONTRIBUTION 

Recoverable  by  joint-contractors  and 

co-sureties    against    one     another, 

71  a. 
If  partners,  only  recoverable  in  equity, 

716. 
In   some    cases   recoverable   at    law 

against  representatives  of  co-con- 
tractor, ibid. 
Not   recoverable   by  one   tort   feasor 

against  another,  71  a — 72  6. 
Unless  in  certain  cases,  ibid. 
CONVEYANCE,     Fraudulent.       See 

Fraudulent  Conveyance. 
CONVICTION, 
Summary,  387  a — g. 
Alteration  of  the  law  of,  by  11  &  12 

Vict.  c.  43,  387/,  387^. 
Proceedings   against   magistrate   im- 
properly convicting.      See  Justice 

of  Peace. 
CO-OBLIGOR, 

Nonjoinder  of.     See  Nonjoinder. 
COPYHOLDS 

Formerly  not  within    13  Eliz.  c.  5, 

13  a. 
Now   brought    within    its    operation, 

ibid. 
Within  27  Eliz.  c.  4,  14  6. 
Within  32  H.  8,  c.  34,  28. 
Mandamus  to  admit  to,  when  granted, 

116. 
CORN, 

Growing,  not  distrainable  at  common 

law,  192. 
Now  distrainable,  ibid. 
Cocks  and  sheaves  of,  not  distrainable 

at  common  law,  193. 
Now  distrainable,  ibid, 
COSTS 

Of  ejectment,  recoverable  in  trespass 

for  mesne  profits,  268,  269. 
Taxed  only  when  ejectment  defended, 

269. 
Security  for,  compelled,  where  nomi- 
nal plaintiff  sues,  ibid. 
CO-SURETY 

May   recover    contribution    from    his 

fellow,  when,  71  a — 72  6. 
COVENANTS, 

Run  with  the  lands,  when,  27. 

With  reversion,  when,  ibid. 

As  between  landlord  and  tenant. 

Run  with    land,   at    common   law, 
ibid. 
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But  not  with  reversion,  28. 
Effect  of  Stat.  32  H.  8,  c.  34  ibid. 
What  covenants  within  that  statute, 

ibid. 
Leases  not  under  seal  not  within  it, 

ibid. 
What  persons  assignees  within  it, 

ibid. 
Copyholders  within  the  act,  ibid. 
Reversioner   must  continue  seised 

of  the  estate  to  which  the  coven- 
ants are  incident,  29. 
Effect  of  this  doctrine  on  renewed 

leases,  ibid. 
What  covenants  sufficiently  touch 

and  concern  the  land  to  run  with 

it,  ibid. 
All  implied  covenants,  ibid. 
What  express  ones,  29,  30. 
Lessee  may  be  sued  on  his  express 

covenants,  after  assignment  over, 

30. 
Qusere,  whether  on  implied  ones, 

ibid. 
Quaere,  whether  he  can   sue  upon 

them,  ibid. 
Assignee    not    liable,    except    for 

breaches  happening  in  his  own 

time,  ibid. 
The  same  rule  applies  to  assignees 

of  bankrupts,  4-57. 
Covenants  not  between  landlord  and 

tenant. 
Covenants  made  with  the  owner  of 

the  land,  30, 
The  benefit  of  these  runs  with  the 

land  to  the  assignee,  ibid. 
Whether  the  land  be  freehold  or  a 

chattel,  ibid. 
Tlie  covenant  must  relate  to  the 

land,  ibid. 
It   makes   no  difference    that    the 

covenantor  is  a  stranger,  ibid. 
But  the  covenantee  must  have  the 

land  at  the  time  of  the  covenant, 

3L 
The  assignee,  in  order  to  sue,  must 

be  in  possession  of  the  covenan- 
tee's estate,  31  a. 
Covenants  made  by  owners  of  land, 

ibid. 
Question,  whether  thoy  run   with 

the  land,  discussed,  31  a — 38. 
With  what   subject-matter  coven- 
ants will  run,  38. 
Not  with  chattels,  38. 
Nor  with  rent,  ibid. 
Quaere,  with  rent,  33  a. 
Will  run  with  tithes,  ibid. 
Will  not  run  with  estates  to  which 


covenantee    is   entitled    only  by 
estoppel,  ibid. 
Limitation  to  this  proposition,  38  a 

-2&g. 
The  doctrine  of  Poulteney  v.  Holmes 
noticed,  39^ — 38  i. 

Rules  respecting  venue  in  actions  of 
covenant,  364. 

A  bankrupt  lessee  is  liable  on  his  ex- 
press covenants,  455. 

But  by  St.  6  G.  4,  c.  16,  he  is  dis- 
charged if  the  assignees  accept  the 
lease,  456. 

What  acts  of  theirs  amount  to  such 
acceptance,  457. 

The  bankrupt  may  compel  them  to 
elect,  456. 

And  if  they  refuse,  may  exonerate 
himself  by  delivering  the  lease  to 
the  lessor,  ibid. 

But  this  enactment  only  applies  to 
cases  between  lessor  and  lessee, 
ibid. 

Not  to  assignee  of  a  lease,  ibid. 

Nor,  semble,  to  lessee  who  has  made 
an  underlease,  ibid. 
CREDITORS. 

Their  protection  against  fraudulent 
conveyances.  See  Fraudulent  Con- 
veyances. 

WHien  bound  by  composition.  See 
Compositio7i. 

Or  agreement  to  give  time,  149  b. 
CRIMINAL  CONVERSATION 

May  be  sued  for  either  in  case  or  tres- 
pass, 219. 
CRIMINAL  PROCEEDINGS, 

Compromise  of,  when  valid,  168  «. 

CUSTOM, 

Evidence  of,  when  admissible  to  e.K- 
plain  written  contract,  306. 
In  contracts  between  landlord  and 

tenant,  305—307. 
In  commercial  contracts,  307. 
In  certain  other   contracts,    305 — 
308  c. 

Inadmissible  to  vary  the  meaning  of  a 
word  defined  by  parliament,  308  b. 

Never  admissible  to  vary  or  contradict 
written  instrument,  309. 

Whether  the  contradiction  be  express, 
or  by  implication,  ibid. 

Previous,  between  parties  to  a  con- 
tract, effect  of,  ibid. 

Of  merchants,  part  of  the  law  of  the 
realm,  307. 

Distinction  between  that  and  particu- 
lar usage,  ibid. 

Variance  in  proof  of  custom,  when  im- 
material, 331/. 
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DAMAGE, 

When  too  remote  to   constitute   the 
gronnd  of  action,  132  h. 
DAMAGES, 

In  action  of  trespass  for  mesne  profits. 
See  Mesne  Prnfits. 
DAMNUM  SINE  INJURIA, 

Meaning  of  these  terms,  131 — 131  e. 

Instances  of,  131  a — 131  d. 
DEBr 

Is  a  sufficient  consideration  for  a  pro- 
mise to  pay,  though  barred  by  sta- 
tute of  limitations,  376. 

Or  by  bankruptcy,  ibid. 

Or  though  contracted  during  infancy, 
ibid. 

Requisites  of  such  fresh  promise,  ibid. 

Promise  by  insolvent  to  pay  a  debt, 
barred  by  his  insolvency,  is  void, 
ibid. 

Though  there  be  a  new  consideration, 
ibid. 

But  he  must  take   advantage  of  his 
discharge  by  pleading,  ibid. 
DECEIT 

Action  of,  78,  79. 
DEED, 

Void  for  illegality.     See  Illegality. 
DEFECT 

In  stating  title  in  pleading,  cured  by 
verdict,  339. 

Contra  of  the  statement  of  a  defective 
title,  ibid. 
DE  INJURIA. 

When  it  may  be  replied  in  tort,  55. 

Inapplicable,  when,  57. 

When  it  involves  matter  of  record, 
ibid. 

Or  authority  derived  from  plaintiff, 
ibid. 

Or  interest  in  lands,  ibid. 

Or  in  chattels,  ibid. 

Or  is  not  in  excuse,  ibid. 

May  be  replied  in  actions  of  contract, 
57—59  c. 

If  replied  improperly,  it  is  ground  of 
demurrer,  59  c. 

But  good  after  verdict,  ibid. 

Evidence  under  de  injuria,  59  c,  59  d. 

Abuse  of  authority  in  law  cannot  be 
proved  under  it,  .59  d,  66  a. 

When  plaintiff  should  new  assign,  in- 
stead of  replying  it,  59  d,  59  e. 

When  plaintiff  should  both  reply  de 
injuria  and  new  assign,  59  c. 
DELAY, 

Occasioned  by  the  Court,  shall  not  in- 
jure parties,  150  a. 
DELIVERY, 

Of  chattels,  when  it  passes  property, 
259. 


DEPOSITUM.    See  Bailment. 
DEVISE, 

No  breach  of  a  condition  against  as- 
signment, 21. 
DILIGENCE, 

Different  degrees  of,   required   from 

bailees.     See  Bailment. 
From  agents  in  general.     See  Princi' 
pal  and  Agent. 
DISSOLUTION 

Of  partnership,  how  to  be  announced, 
5U5. 
DISTRESS. 
Abuse  formerly  rendered  the  person 
making  it  a  trespasser  ab  initio,  65. 
Now  contra  by  statute,  66,  66  a 
Irregularity  in,  in  what  form  of  action 

punishable,  66  a. 
Privilege  against  distress, 

Is  either  absolute  or  sub  modo,  192, 
194. 
Things  absolutely  privileged. 

1.  Things  annexed  to  freehold,  192. 
Distinction   in   this    respect    be- 
tween distress  'and  execution, 
ibid. 

Growing  corn  now  distrainable 
by  statute,  ibid. 

So  other  product  of  land  demised, 
ibid. 

Meaning  of  words  "other  pro- 
duct," ibid. 

2.  Things  delivered  to  a  person  in 
the  way  of  trade,  ibid. 
Instances  of  this  species  of  ex- 
emption, ibid. 

Materials  delivered  to  tenant  to 
be  worked  up  are  privileged 
193. 

But  machinery  lent  is  not  so, 
ibid. 

3.  Cocks  and  sheaves  of  corn,  19.3, 
Reason    for    their   exemption  at 

common  law,  ibid. 
Are  no  longer  exempt,  ibid. 
Semble,  must  be  sold  within  five 

days,  ibid. 

4.  Things  in  actual  use,  ibid. 
.5.  Animals  ferae  naturae,  ibid. 

Deer    in    inclosed    grounds   (not 
being   parks)  not  within    this 
exemption,  194. 
6.  Things  in  the  custody  of  the  law, 
ibid. 
Property  distrained,  damage  fea- 
sant, ibid. 
Or  taken  in  execution,  ibid. 
Things  conditionally  privileged. 
1.  Beasts  of  the  plough  and  instru- 
ments of  husbandry,  ibid. 


INDEX. — VOL.     I. 


595 


DISTRESS— continued. 

2.  Instruments  of  a  man's  trade  or 
profession,  ibid. 
These  are  privileged  if  there  be 

other  sufficient  distress,  ibid. 
May  be  distrained  for  poor  rates, 
though  there  be  other  distress, 
ibid. 
May  be  distrained  if  there  be  no 
other  distress,  except  of  grow- 
ing crops,  ibid, 
Qusere,  whether  they  be  not  dis- 
trainabie  in  case  there  be  no 
other     sufficient     distress     of 
things  distrainable  at  common 
law,  ibid. 
DIVIDEND, 

Receipt  of,  under   bankruptcy,  takes 
debt  out  of  the  statute  of  limita- 
tions, 319. 
DOORS, 
Outer, 
May  be  broken  to  execute  process, 
when,  44 — 46  a. 
Inner. 

May  be  broken  to  execute  process, 
45.     See  Sherif. 
DORMANT  PARTNER, 

His  liabilities,  504. 
DUPLICITY, 
In  pleading, 

A  transverse  is  not  bad  for  putting 
in  issue  several  matters,  provided 
they  constitute  but  one  defence, 
247. 
Not  holpen  by  the  fact  of  part  of 
transverse  being  immaterial, 
247  6. 

EJECTMENT, 

Plaintiff  in,  must  recover  by  the 
strength  of  his  own  title,  152. 

Trespass  for  mesne  profits  after  re- 
covering in.     See  Mesne  Profits. 
ENTRIES, 

Against  interest  admissible  in  evi- 
dence, 139,  140. 

In  the  course  of  business,  ibid. 

Must  be  necessarily  made,  141. 

Distinction    between   admissibility  of 
entries  against  interest,  and  in  the 
course  of  business. 
EQUITY 

Will   not  relieve,  against  breach  of 
condition  not  to  assign,  21. 
ESTOPPEL. 

Judgment  no  estoppel  unless  pleaded, 
268. 

Covenants  will  not  run  with  an  estate 
to  which  covenantee  is  entitled  only 
by  estoppel,  38  a. 


Limitation  of  this  proposition,  38  a — 
38^. 
EVIDENCE, 

Parol.     See  Parol  Evidence. 

Hearsay.     See  Hearsay  Evidence. 

Of  declarations  against  interest.  See 
Hearsay  Evidence. 

Of  declarations  in  course  of  business, 
ibid. 

Presumption  against  party  withhold- 
ing evidence,  153. 

Judgment  in  ejectment,  its  effect  in 
evidence  in  trespass  for  mesne  pro- 
fits, 268,  269. 

Of  opinion,  inadmissible,  283 — 286. 

Except  on  questions  of  science,  ibid. 

Evidence  of  custom  when  admissible 
to  add  to  or  explain  written  in- 
strument   in   contracts   between 
landlord  and  tenant,  305 — 307. 
In  mercantile  transactions,  307. 
In  certain  other  cases,  305 — 308. 

Never  admissible  to  vary  or  contra- 
dict written  instrument,  309. 

Except  to  rebut  fraud,  146,  170. 

Never  admissible  to  explain  a  word 
the  meaning  of  which  is  defined  by 
the  legislature,  308. 

Variance  between  pleading  and  evi- 
dence.    See  Variance. 

Conviction,  if  good  on  the  face  of  it, 
is  conclusive  evidence  in  favour  of 
the  convicting  magistrate,  386  a. 

The  same  rule  appears  to  apply  to 
every  adjudication  emanating  from 
a  competent  tribunal,  ibid. 

Alteration  in  written  instrument,  ef- 
fect of,  in,  490  c— 490  d. 
EXECUTED      AND     EXECUTORY 

CONSIDERATIONS.     See  Consid- 
erations, 
EXECUTION 

Of  Process.     See  Process. 

Of  fieri  facias  valid  as  to  the  seizure 
though  sheriff  wrongfully  break 
open  doors,  46  b — 46  e. 

Quaere  if  so,  in  case  of  execution 
against  the  person,  ibid. 

Things  taken  in  execution  not  dis- 
trainable, 194. 

Fixtures  may  be  taken  in,  192. 
EXECUTORS. 

Not  included  in  condition  not  to  as- 
sign, unless  named,  21. 

Sufficiently  described  by  the  word 
assigns,  ibid. 

May  sue  and  be  sued  in  trespass  for 
mesne  profits,  269. 
EXEMPTION. 

From  distress.     See  Distress. 
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FACTOR, 

See  Principal  and  Agent.  Stoppage 
in  Transitu.     Bill  of  Lading. 

At  common  law  could  bind  his  princi- 
pal by  a  sale,  434  a. 

But  not  by  a  pledge,  ibid. 

His  powers  under  stat.  6  G.  4,  c.  94, 
ibid. 

Amendments   introduced   by  5  &.  6 
Vict.  c.  :39,  4:34  b  et  seq. 
FALSE  PRETENCES, 

Persons  indicted  for,  and  proving 
guilty  of  larceny,  shall  not  bo  ac- 
quitted, 333. 

But  this  does  not  hold  vice  versa,  ibid. 
FALSE  REPRESENTATION. 

Difference  between  action  on  false 
representation  and  warranty,  78. 

Declaration  must  lay  a  scienter,  ibid. 

What  amounts  to  such  fraud  as  will 
sustain  this  action,  79. 

Effect  of  the  introdoction  of  this  form 
of  action  on  Statute  of  Frauds,  ibid. 

Reasons  for  passing  Lord  Tenterden's 
Act,  ibid. 

To  what  false  representations  that  act 
extends,  79,  80,  8L 
FEME  COVERT 

May    be    restrained   from    alienating 
property  given  in  trust  for  her  sepa- 
rate use,  184. 
FEOFFEE 

Cannot  be  restrained  from  alienation, 
Ibid. 
FINDER. 

His  liabilities  resemble  those  of  a  de- 
positee, 99. 

May  maintain  trover  against  wrong- 
doer, 152. 
FIRES, 

Damage  by,  131  d. 
FIXTURES 

Are  not  distrainable,  192. 

But  may  be  taken  in  execution,  ibid. 
FOREIGN  CAUSE  OF  ACTION. 

See  Comitas  Gentium. 
FOREIGN  LAW. 

See  Comitas  Gentium. 
FRAUD 

To  sustain  action  of  deceit,  what 
amounts  to,  79. 

Statute  of     See  Statute  of  Frauds. 
FRAUDULENT  CONVEYANCE  OR 
GIFT 

Avoided  in  favour  of  creditors  and 
others,  by  13  Eliz.  c.  5,  in  what 
cases,  9. 

Question,  whether  gift  of  chattels  was 
fraudulent,  proper  for  jury,  9,  11. 

Presumption  of  fraud  may  arise  from 
want  of  possession,  when,  9,  10. 


Or  where  the  grantor  and  grantee 
continue  jointly  possessed,  ibid. 

Presumption  may  be  rebutted,  ibid. 

As  where  the  transfer  is  accompanied 
by  circumstances  of  notoriety,  ibid. 

Or  the  want  of  possession  is  consis- 
tent with  the  deed,  11. 

Or  actual  delivery  is  impossible,  ibid. 

Fraudulent  conveyance  good  as 
against  party   making  it,  ibid. 

Also  against  parties  privy  to  it,  ibid. 

Also  against  strangers  other  than 
creditors  or  bona  fide  purchasers 
for  valuable  consideration,  ibid. 

Debtor  may  prefer  one  creditor  to 
others  openly,  12. 

Unless  in  contemplation  of  bank- 
ruptcy, ibid. 

Sale  for  valuable  consideration  is 
bona  fide  though  made  with  intent 
to  defeat  an  expected  execution  of 
a  judgment  creditor,  ibid. 

Fraudulent  conveyance  by  felon  void 
against  the  crown,  ibid. 

Separation  deed,  how  it  affects  hus- 
band's creditors,  ibid. 

Fraudulent  judgment  and  execution 
void,  ibid. 

What  conveyances  fraudulent  under 
bankrupt  laws,  ibid. 

Conveyance  when  void  for  fraud,  as 
against  future  creditors,  ibid. 

Fraudulent  conveyance  by  heir  void 
as  against  deceased's  creditor,  13. 

So  by  executor,  ibid. 

Forfeiture  incurred  by  parties  to  fraud, 
ibid. 

Copyholds  before  1  &2  Vict.  c.  110, 
not  within  13  Eliz.  c.  5,  why,  ibid. 

Copyholds  now  within  13  Eiiz.  c.  5, 
13  a. 

Choses  in  action  within  13  Eliz.  c.  5, 
when,  13  a,  13  b. 

Fraudulent  conveyances  avoided  in 
favour  of  purchasers,  by  27  Eliz.  c. 
4,  13  6. 

Valid  against  grantor,  ibid. 

Voluntary  conveyances  are  within 
this  act,  ibid. 

And  conveyances  with  power  of  revo- 
cation, ibid. 

Powers  to  mortgage  to  any  extent  are 
powers  of  revocation,  13  c. 

But  not  powers  to  charge  with  a  par- 
ticular sum,  ibid. 

Powers  to  lease  for  any  number  of 
years,  ibid. 

But  not  powers  to  be  exercised  with 
consent  of  third  parlies,  ibid. 

Except  when  under  control  of  settler, 
ibid. 
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FRAUDULENT  CONVEYANCE  OR 
GIFT — continued. 

Who  are  purchasers  within  this  act, 
ibid. 

Proviso  in  favour  of  bona  fide  pur- 
chasers, 14  a,  14  b. 

Who  fill  within  it,  ibid. 

Copyholds  are  within  27  Eliz.  c.  4, 
14  6. 

Endowment  of  a  charity  not  within 
27  Eliz.  c.  4,  14  c. 

No  personal  property,  ibid. 
FREEHOLD, 

Things  annexed  to,  not  distrainable, 
192, 

May  be  taken  in  execution,  ibid. 

GAMING 

Consideration,  avoids  contract,  169. 
Plea  of,  must  show  at  what  game  the 
money  was  lost,  168  a. 
GAZETTE, 

Notice  of  dissolution  of  partnership  in, 
when  sufficient,  505. 
GIFT, 

Fraudulent.    See  Fraudulent  Convey- 
ance. 
GOVERNOR, 

Of  colony  liable  to  local  actions,  368  &. 
Lord  Mansfield's  dictum  to  the  con- 
trary dissented  from,  ibid. 
GUARANTEE 

Within   fourth   section  of  Statute  of 
Frauds,    must  be    in   witiug,    &c. 
135. 
What  must  appear  in  writing,  135  a, 

135  b. 
Where  parol  evidence  admitted  to  ex- 
plain", 136  a. 

HEARSAY  EVIDENCE 

Of  declaratious  against  interest,  139. 

Rule  not  to  be  extended,  142. 

Of  entries  in  the  course  of  business, 
ibid. 

Admissible,  subject  to  certain  qualifi- 
cations, 140 — 142. 

Must  consist  of  facts  necessary  to  the 
performance  of  the  duty  of  the  per- 
son making  entry,  141,  141  b. 

Distinction    between   admissibility  of 
entries  against  interest,  and  entries 
in  the  course  of  business,  140.    See 
Eniv  iGs . 
HIRING.     See  Bailment. 
HOUSE. 

"  Every  man's  house  his  castle,"  ap- 
plication of  that  maxim,  44. 

To  what  houses  it  applies,  45. 
HUNDREDOHS 

Formerly  necessary  on  a  jury,  365. 


Contra  now,  ibid. 

IDEM  SONANS.     See  Name. 
ILLEGALITY 

May  be  pleaded  in  an  action  on  a 
deed,  163. 

Whether  consistent  or  inconsistent 
therewith,  ibid. 

Must  be  shown  clearly  on  the  plea, 
168  a. 

Illegality  is  either  at  common  law  or 
by  statute,  ibid. 

Examples  of  the  former  species,  168  a 
—168  c. 

Examples  of  the  latter,  169. 

Distinction  laid  down  in  some  books 
between  a  bond  conditioned  for  the 
performance  of  several  covenants, 
some  of  which  are  void  at  common 
law ;  and  for  several  covenants, 
some  of  which  are  void  by  statute, 
ibid. 

Explanation  of  this,  169  a. 

Contract  on  several  considerations, 
one  of  which  is  illegal,  void  in  toto, 
ibid. 

If  a  statute  subject  a  particular  act  to 
a  penalty,  it  impliedly  prohibits  it, 
ib. 

Mode  of  ascertaining  whether  act  be 
imperative  or  directory,  170. 

May  be  directory,  though  there  be  no 
remedy  given  for  not  obeying  the 
direction,  170. 

Illegality  must  be  pleaded,  ibid. 

Cannot  be  shown  under  non  est  fac- 
tum, ibid. 

So  of  fraud,  ibid. 
INDEMNITY 

Recoverable  by  a  surety  from  his  prin- 
cipal, 70  d — 71  a. 

Unless  surety  have  acted  improperly, 
70  e. 

No  indemnity  recoverable  by  a  tort 
feasor,  71  b — 72  a. 

Qualification  of  this  rule,  ibid. 

Nor  against   the   consequences   of  a 
crime,  72. 
INDIA  BOND, 

Not  a  negotiable  instrument,  259. 
INDICTMENT, 

For  any  olfence  whatever,  amendable, 
329. 

Could  not  formerly  be  amended,  332  b, 
332  c. 

Except  for  misdemeanor,  329,  330. 
INDORSEMENT 

Of  bills  and  notes.  See  Bills  nf  Ex- 
change. 

Of  bills  of  lading.  See  Bill  of  Lad- 
ing. 
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INFANT, 

Liable,  on  promise  at  full  age,  to  pay 
a  debt  contracted  during  infancy, 
376. 

Tiie  promise  must  be  in  writing,  and 
signed,  377. 

But  need  not  name  a  sum,  ibid. 
INFORMATION, 

For  any  offence  whatever,  amendable, 
329. 

May  be  amended  at  trial,  329,  330. 
INN, 

Definition  of,  52. 
INNKP]EPER. 

His  liability  for  property  lost  by  his 
guests,  50,  51. 

Whon  dispensed  with,  by  guest's  own 
carelessness,  51. 

What  constitutes  a  guest,  so  as  to  fix 
innkeeper,  51,  52. 

Different  from  a  lodger,  52. 

May  have  come  for  temporary  refresh- 
ment, ibid. 

Innkeeper  is  not  chargeable  as  such  in 
respect  of  goods  bailed  to  him,  ibid. 
INSOLVENT, 

Composition  with.     See  Composition. 

Cognovit,  or  warrant  of  attorney,  by, 
inoperative  after  the  commence- 
ment of  his  imprisonment,  239. 

Is  no  longer  liable  on  a  new  promise 
to  pay  a  debt  discharged  by  his  ad- 
judication, 376. 

But  must  take  advantage  of  this  ex- 
emption by  pleading,  377. 

Term  of  years  of,  457. 
INSTRUMENTS, 

Of  a  man's  trade  or  profession,  their 
privilege  against  distress,  194. 

Of  husbandry,  their  privilege,  194. 

Negotiable.  See  Negotiable  Instru- 
ment. 

Written.     See  Written  Instrument. 
INTEREST, 

Receipt  of,  by  mortgagee,  when  it 
confirms  tenant's  possession,  296, 
296  a. 

Payment  thereof,  its  effect  in  avoid- 
ing statute   of  limitations,    319 — 
321  d.     See  Limitations. 
INTERPLEADER, 

Act    of,   relief   afforded    thereby   to 
Sheriffs,  240. 
IRREGULARITY, 

In  distraining,  how  punishable,  66  a. 
ISSUE, 

Of  bill  or  note,  what  amounts  to, 
490  a. 


JEOFAILS, 
St.  16  &  17  Car.  2,  c.  8,  its  effect  in 
curing  wrong  venue,  365. 
JOINDER, 

Of  co-contractors,  when  unnecessary, 
291    292. 
JOINT-CONTRACTOR, 

Payment  by,  takes  case  out  of  sta- 
tute of  limitations  as  to  all,  319 — 
321.     See  Limitations. 
JUDGE. 
His  power  of  amending   variances, 

329—331. 
Liberally  exercised,  331  a. 
Subject  to  the  review  of  the  court, 

330. 
His  liability  for  judicial  acts,  368c. 
JUDGMENT 

No  estoppel,  unless  pleaded,  263. 
In  ejectment,  its  effect  in  evidence  in 
trespass  for  mesne  profits,  268,  269. 
JURISDICTION, 

Of   English    courts,  over    causes  of 

action  arising  abroad,  367. 
Exercises  of,  by  justices  of  peace,  con- 
sequence of,  3ci6  o,  387,  387  k,  337 1. 
JURORS, 

Now  to  be  summoned  de  corpore  com- 

itatus,  365, 
Formerly  some  must  have  been  hun- 
dredors,  ibid. 
JUSTICE  OF  PEACE. 

Before  \l  <^  12  Vict.  c.  44. 
Might  be  sued    for  acts  done   under 
his    conviction,   when  the    offence 
appeared  on  the  face  of  the   con- 
viction not  to  be  within  his  juris- 
diction, 386  a. 
Or    where    the    offence   was  within 
his  jurisdiction,  but  the  conviction 
informal,  ibid. 
In    other   cases    the    conviction   was 
conclusive   evidence   in  his  favour 
until  quashed,  ibid. 
Even  after  it  was  quashed,  declara- 
tion should  aver  malice  and  want 
of  probable  cause,  otherwise  plaintiff 
could  only  recover  twopence  besides 
the  penalty,  ibid. 
The   action  should  be  on  the    case, 

ibid. 
And  the  plaintiff  would  not  recover 
the  penalty  if  proved  to  have  been 
guiHy  of  the  offence  of  which  he 
was  convicted,  386  a. 
In  order  to  show  whether  there  was 
probable    cause,   he    should    show 
what  passed  at  the  time  of  the  con- 
viction, 387. 
The  justice  might  draw  up  the  con- 
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JUSTICE  OF  PEACE— continued. 

viction,  in  form,  at  any  time  be- 
fore returning  it  to  the  sessions, 
387  a. 

Contra  of  an  order,  ibid. 

Liability  of,  now  regulated  by  11  & 
12  Vict.  c.  44.  387. 

Provisions  of  that  statute,  387,  387  a. 

LAND, 

Covenants     run   with,    when.      See 
Covenants. 
LANDLORD. 

Covenants  between  him  and  tenant. 
See  Covenant. 

His  right  of  re-entry  for  condition 
broken.     See  Condition. 

Bound  to  indemnify  tenant  against 
charges  paramount,  72  6 — 76  a. 

Tenant's  remedy  against  him  for  pay- 
ments in  respect  thereof,  ibid. 

Suing  tenant  in  ejectment,  may  re- 
cover mesne  profits  in  the  same 
action,  268. 

Contracts  betweed  landlord  and  ten- 
ant, how  far  affected  by  the  custom 
of  the  county.     See  Custom. 
LAND-TAX. 

Tenant  forced  to  satisfy  it,  how  reim- 
bursed, 76. 
LARCENY, 

Prisoner  may  be  convicted  of,  on  an 
indictment  for  burglary,  333. 
LAW, 

Of  foreign   state,  its  effects  in  this 
country,  367.     See  Comitas  Gen- 
tium. 
LEASE, 

By  mortgagor  and  mortgagee,  its  ope- 
ration, 317  6,  317  c. 

Evidence  of  custom,  when  admissible 
to  explain  or  add  to,  306 — 309. 

Avoidance  of,  by  breach  of  condition. 
See  Condition. 

What  becomes  of  it  on  lessee's  bank- 
ruptcy, 455,  4-56.      See    Terin  of 
Years. 
LESSEE. 

His  remedy  and  liability  on  coven- 
ants at  common  law,  28. 

By  St.  32  Hen.  8,  ibid.  See  Coven- 
ant. 

Becoming  bankrupt,  his   liability   in 
respect  of  rent  and  covenants,  456, 
457.    See  Covenant.    Bankruptcy. 
Term  of  Years. 
LESSOR, 

His  remedies  and  liability  on  coven- 
ants, 28.     See  Covenants. 
LFBEL, 

In  newspaper,  proprietor  is  answer- 


able for,  though  not  cognisant  of  it, 
72,  72«. 
Cannot  recover  indemnity  from  edi- 
tor, ibid. 
LICENSE, 

To    assign,    effect    of   on    condition 
against   assignment.     See    Condi- 
tion. 
LIMITATIONS,  STATUTE  OF. 
Part  payment  by  joint-maker  of  note, 
takes  the  case  out  of  the  statute  as 
to  both,  319. 
His  being  a  surety  is  immaterial,  ibid. 
So  will  receipt  of  dividends  under  the 

bankruptcy  of  a  joint-maker,  ibid. 
But  not  where  the  dividends  are  on 
the  debt,  and  the  note  exhibited  as 
a  security,  ibid. 
Joint  and  several  note  is  not  taken  out 
of  statute  as  against  executor  of  one 
maker  by  payments  made  by  the 
other,  ibid. 
Nor   against   survivor    by    payments 

made  by  executor,  320. 
Contra,  if  the  payment  be  made  before 
the   death   of  the  deceased  maker, 
ibid. 
Effect  of  payment  by  executor  where 
he   is    himself  one  of  the   co-con- 
tractors, 320  a,  320  b. 
Acknowledgment   by    one    joint-con- 
tractor will  not  now  take  the  case 
out  of  the  statute  as  to  the  other, 
320  b,  320  c. 
Except  when  the  acknowledgment 

consists  in  a  payment,  ibid. 
If  joint-contractors   are    sued,   the 
plaintiff  may  be  barred  by  the  sta- 
tute as  to  some,  and  recover  as 
to  others,  ibid. 
Whether  payment  by  one  executor 
in  his     representative  character, 
but   without     express    authority, 
takes  case  out  of  statute  against 
his  co-executors,  quEere,  ibid. 
Non-joinder  of  a    person  protected 
by  the  statute,    not  pleadable  in 
abatement,  320  c. 
Reason  for   preserving  the   effect   of 
part  payment   against  a  joint-con- 
tractor, ibid. 

Payment  cannot  be  proved  by  an  in- 
dorsement in  the  writingot'the  per- 
son to  whom  it  was  made,  321  a. 
Must  appear  to  have  been  on  account 

of  a  larger  debt,  ibid. 
And  that  debt  the  one  sued  for,  ibid. 
Payment   made   on  account  of  the 

creditor  sufficient,  ibid. 
Allowance  of  sum  in  settlement  of 
account  sufficient,  ibid. 
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LIMITATIONS,     STATUTE    OF — 

cnnlinueJ, 
Payment   must    be    before    action 

brought,  ibid. 
Verbal  admission  of  payment,  not 

sufficient  proof  thereof,  3"21  b. 
But  tiic  appropriation  thereof  may 

be  so  proved,  ibid. 
Payment  of  interest  is  only  evidence 

of  a  continuing- debt,  ibid. 
And  thouo'li  it  be  averred  in  declara- 
tion and  not  traversed,  the  statute 
of  limitations   is  still  pleadable, 
321  c— 3-22. 
Written    acknowledgment  to   take  a 
case  out   of  statute  of  limitations, 
must  be  sig-ned  by  the  party  charge- 
able, 322,  376. 
Signature  of  an  agent  not  sufficient, 

322,  323. 
Quaere,  liow  it  would  be  if  the  agent 
were  authorised  by  writing  signed, 
323. 
Foreign  Statutes  of  Limitation  are  of 

two  kinds,  367. 
Some  extinguish  the  right,  ibid. 
Others  only  tlie  remedy,  ibid. 
Their  effect  in  this  country,  ibid. 
LOAN.     See  Bailment. 
LOCATIO,  Rei.     See  Bailment. 

Operis  faciendi.    See  ibid. 
LOCAL   ACTION 

Differs  from    transitory  in  what   res- 
pects, 365. 
Venue    in,   could   not  formerly   have 

been  changed,  366. 
May  now  be  so,  ibid. 
Application   for   change   when  to  be 
made,  ibid. 

xVIACHINERY, 

Bailed  to  a  workman  by  his  employer, 
is  distrninable,  193. 
MAGISTRATE.    See  Justice  of  Peace. 
MALICE. 

Consequence  of  not  averring  it  in  ac- 
tion against  justice  of  peace,  386  a, 
387. 
MANDAMUS, 

Proceedino's  in,  may  be  amended  at 

the  trial,  330. 
To  admit  to  copyhold,  lies  fur  surren- 
deree, 116. 
And  for  heir,  ibid. 
But  not  if  he  be  barred  by  lapse  of 

time,  ibid. 
Not  where  question  of  cqiiiiy  involv- 
ed. 117. 
where  copyhold  held  of  Crown, 
ibid. 


MANDATUM.     Sec  Bailment. 
MANSL.\UGIITER, 

Prisoner  may  be  convicted  of,  on  an  in- 
dictment for  murder,  333. 
MARKET  OVERT, 

Sale  in,  passes  property,  25S. 
MATERIALITY, 

Of  facts  undisclosed,  whether  provea- 
blo  by  broker's  opinion,  284 — 2866. 

Of  alterations  in  a  bill  or  note,  490. 
See  Alterations. 
MATERIALS 

Bailed  to  a  workman  not  distrainable, 
193. 
MEDICAL  WITNESSES. 

Their  opinions  admissible  in  evidence, 
286. 
MERCHANTS, 

Custom  of,  part  of  the  law  of  the 
realm,  307. 

Distinction  between  that  and  particu- 
lar usages,  ibid. 
MESNE  PROFITS, 

Trespass  for,  may  be  brought  by  the 
fictitious  plaintiff',  268. 

Unless  it  be  sought  to  recover  profits 
antecedent  to  the  demise  in  the 
ejectment,  ibid. 

Or  against  an  occupier  antecedent  to 
the  ejectment,  ibid. 

Or  who  entered  subsequently  to  the 
ejectment,  ibid. 

Unless  he  entered  under  the  defen- 
dant in  ejectment,  ibid. 

Judgment  in  ejectment,  evidence  of 
plaintiff's  title,  ibid. 

Whether  conclusive,  ibid. 

Landlord  may  recover  mesne  profits 
without  an  action  of  trespass,  268. 

Costs  of  the  ejectment  may  be  laid  as 
special  damage,  ibid. 

Costs  in  error,  recoverable  as  between 
attorney  and  client,  ibid. 

But  if  ejectment  was  defended,  taxed 
costs  only,  268,  269. 

Jury  in  assessing  the  damages  are  not 
bound  by  the  rent,  269. 

Trespass  tor  mesne  profit  lies  for  or 
against  executors  and  adminstra- 
tors,  ibid. 

Actual  possession  by  defendant  not 
necessary,  ibid. 

Where  the  action  is  by  the  nominal 
plaintiff,  court  will  stay  proceed- 
ings till  security  is  given  for  costs, 
ibid. 

Judgment  in  ejectment  proves  no- 
thing as  to  the  possession,  ibid. 

But  the  consent  rule  may  be  used  as 
evidence  of  possession,  ibid. 
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MICHAELMAS. 

Word,  used  in  a  written  instrument 

means  Neio  Michaelmas,  308  b. 
Whetlier   explainable    by   parol   evi- 
dence, ibid. 
MISDEMEANOR. 

Indictment  or  information  for,  may  be 

amended  at  trial,  329,  330. 
Prisoner  cannot  be  convicted  of,  on 

an  indictment  for  felony,  333. 
Nor  vice  versa,  ibid. 
Except  where  a  man  indicted  for  false 
pretences   turns  out  guilty  of  lar- 
ceny, ibid. 
MISREPUESENTATION.     See  False 

Representation. 
MISTAKE, 

Cancellation  by,  does  not   affect  the 
validity  of  instrument,  490. 
MORAVIANS, 

Admissible  as  witnesses,  209. 
MORTGAGE.      See    Mortgagor    and 

Mortgagee. 
MORTGAGEE.     See  Mortgagor  and 

Mortgagee. 
MORTGAGOR  AND  MORTGAGEE. 
Tenants  of  Mortgagor  since  Mort- 
gage. 
May  be  ejected  by  mortgagee,  29-5. 
Unless  he  have  recognised  their  pos- 
session, 295 — 296  a. 
What  amounts  to  recognition,  296, 

296  a. 
Mere  receipt  of  interest  alone  will 

not,  296  a. 
But  if  received  as  rent  it  will,  ibid. 
Mortgagee  will  not  entitle  himself  to 
the  rent  by  merely  giving  notice, 
316—317  b. 
Discrepancy  between  the  cases  as  to 
effect  of  notice,  only  apparent,  sem, 
317  a. 
When   a  mortgagee   can   make    the 
tenant  his  own  tenant  at  the   rent 
reserved  by  mortgagor,  316,  317  a. 
Tenants  of  Mortgagor  before  Mort- 
gage, 
Become  the  tenants  of  morgagee, 

31.5. 
Attornment  unnecessary,  ibid. 
May  pay  rent  to  morgagor  till  no- 
tice, ibid. 
Must  then  pay  to  mortgagee,  315. 
Middle  case  between  that  of  ten- 
ants before  and  since  morto-age, 
317  a,  3176. 
Mortgagor  in  possession. 

Nature   of  his   interest   discussed, 

296,  298. 
Redemise     to     mortgagor,     what 
amounts  to,  296  d. 

Vol.  il— 39 


Discussion  of  cases  on  the  point, 
296  6—296  d. 

Power  of  distress  for  arrears  of  in- 
terest,  legal   effect  of,  296  d— 
296/. 
Leases  by  Mortgagor  and  Mortga- 
gee. 

Enure  as  the  lease  of  mortgagee 
and  confirmation  of  mortgagor, 
till  the  mortgage  is  paid  off,  and 
then  vice  versa,  317  b. 

Cannot  be  treated  in  ejectment  as 
joint  demises,  ibid. 

Covenants  contained  in,  if  made 
with  mortgagor,  cannot  be  sued 
on  by  mortgagee,  317  c. 

May  be  sued  on  by  mortgagor,  ibid. 
MOTION 
To   change    venue,   365,  366.      See 

Venue. 

NAME. 

Variance  in,  when  it  was  fatal  to  in- 
dictment, 332  b,  333  c. 

When  the  substituted  word  was  idem 
sonans,    the    variance    immaterial, 
332  c. 
NEGLIGENCE. 

To  charge  a  gratuitous  agent,  must 
be  gross,  96—98,  104. 

To  charge  different  sorts  of  bailees. 
See  Bailment. 

To  invalidate  title  of  holder  of  nego- 
tiable instrument,  semble  must  be 
gross,  263. 

In  digging  in  or  using  one's  own  land, 
when  actionable,  131  c,  131  d. 

Of  plaintiff,  answer  to  action  for  in- 
jury done  to  him  when,  132  a. 

Gross,    only    evidence    of,   does    not 
amount  to  mala  fides,  263  b. 
NEGOTIABLE  INSTRUMENT. 

Properly  therein  passes  with  the 
possession,  2.58. 

Different  from  other  chattels  in  this 
respect,  ibid. 

What  instruments  are  in  law  neo-o- 
tiable,  259. 

Legal  right  to  them  must  pass  by  de- 
livery, ibid. 

Not  a  fliere  equitable  right,  ibid. 

Bills  and  notes  payable  to  bearer,  or 
indorsed  in  blank,  are  negotiable, 
ibid. 

But  nut  i?  specially  indorsed,  ibid. 

India  Bond  not  negotiable,  ibid. 

Question  whether  the  negotiability 
must  not  appear  on  the  face  of  the 
instrument,  260. 

Case  of  bill  of  lading  without  the 
word  assigns,  ibid. 
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NEGOTIABLE  INSTRUMENT— con- 
tinued. 

Instruments  to  be  negnliahle  must  be 
accusto.mably  transferable  like  cash, 
261. 

Foreign  inslruments  not  negotiable 
here  unless  so  abroad,  ibid. 

But  their  passing  like  cash  here  is 
prima  facie  evidence  that  they  do 
so  abroad,  ibid. 

Property  in  negotiable  instrument 
may  be  transferred  by  a  person 
who  has  no  title  himself  to  a  holder 
bona  fide  and  for  good  considera- 
tion, 201. 

Contra,  if  holder  be  not  bona  fide,  ibid. 

Same  rule  applies  to  cash,  262. 

Gross  negligence  in  the  transferee 
may  amount  in  contemplation  of 
law  to  mala  fides,  ibid. 

But  semble,  that  nothing  short  of 
gross  negligence  will,  263,  263  a, 
263  6. 

Sem.  gross  negligence  only  evidence 
of  mala  fides,  263  c. 

Holder  of,  how  mala  fides  in,  must  be 
pleaded,  263  b. 
NEW  ASSIGNMENT. 

When  advisable,  59,  60. 
NEWSPAPER. 

Proprietor  answerable  for  libels  pub- 
lished in  it  without  his  knowledge, 
72,  72  a. 

Whether   he  can    recover  from   the 
editor,  ibid. 
NOMINAL  PARTNER. 

What,  507. 

His  liabilities,  ibid.    See  Partnership. 
NONJOINDER. 

Of  joint  contractor,  ground  of  plea 
in  abatement,  291. 

Unless  of  a  secret  partner,  ibid. 

Averments  requisite  in  such  plea, 
ibid. 

Replication  to,  ibid. 

Defendant  pleading  such  plea  will 
fail  if  the  plaintifi''s  remedy  against 
the  other  joint  contractor  be  barred 
by  statute  of  limitations,  ibid. 

Or  bankruptcy  and  certificate,  ibid. 

Or  by  insolvency,  ibid. 

Affidavit  to  be  annexed  to  such  plea. 
Its  requisites,  ibid. 

Carriers  cannot  plead  nonjoinder, 
ibid. 

Cannot  be  pleaded  when  any  one  of 
co-contractors  not  joined   is  out  of 
jurisdiction,  292. 
NOTE,  PROMISSORY. 

See  Bills  of  Exchange  and  Promis- 
sory Notes. 


NOTICE. 
Of  dissolution  of  partnership,  when 

necessary,  504. 
How  given,  ibid.     See  Partnership. 
By  carrier,  its  eflect  in  narrowing  his 

liability  at  common  law,  102. 
By  statute,  ibid. 
To  tenants  to  pay  rent  to  mortgagee, 

eflect  of,  316,  317. 
NUISANCE. 

Public,  no  action  lies  for,  131  e,  132. 
Unless  it  produce  a  particular  injury, 

ibid. 

OATH.     See  Witness. 
OMNIA  PR^SUMUNTUR  CONTRA 
SPOLIATOREM. 

Application  of  maxim,  153. 
OPINION. 

Not  evidence,  283—286. 

Except  in  questions  of  science,  ibid. 

Of  broker,  whether  admissible  as  to 

the  materiality  of  facts  concealed, 

283—285.   . 
ORDER, 

Of  justice,  formerly  could    not    be 

drawn  up  anew,  in  order  to  render 

it  formal,  387  a. 
OUTLAWRY. 

Of  co-contractor,  formerly  necessary 

in  certain  cases,  291,  292. 
No  longer  so,  292. 

PAROL  EVIDENCE, 

Cannot  be  received  to  connect  wri- 
tings so   as    to   satisfy   statute   of 
frauds,  136. 
PARTIES 

To  contract,  nonjoinder  of.     See  Non- 
joinder. 
PARTNERS, 

Liability  of  one  may  be  accepted  in- 
stead of  that  of  the  firm,  149  a, 
149  6. 

Formerly  held  otherwise,  ibid. 

Nonjoinder  of  secret  partner  not  plead- 
able, 291.     See  Partnership. 
PARTNERSHIP 

Is  either  actual  or  nominal,  504. 

Actual  partnership  is  where  there  ia 
a  participation  of  profit  and  loss, 
ibid. 

As  to  third  persons  an  actual  partner- 
ship is  considered  to  exist  whenever 
there  is  a  participation  in  the  pro- 
fits, ibid. 

And  each  participant  is  liable  as  a 
partner,  ibid. 

Reasons  for  this,  ibid. 

Dormant  partners  \ia.b]e  on  this  prin- 
ciple, ibid. 
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PARTNERSHIP— cojihnMe<?. 

Difference  between  the  liabilities  of 
ostensible  and  dormant  partners, 
5('5. 

Reason  of  the  difference,  ibid. 

Liability  of  an  ostensible  partner  con- 
tinues till  due  notice  has  been  given 
of  the  dissolution  of  the  partnership, 
ibid. 

Notice  in  the  Gazette  sufficient  as  to 
the  public  in  general,  ibid. 

To  persons  who  have  dealt  with  the 
firm  must  be  more  specific,  ibid. 

In  general  by  circulars,  ibid. 

But  a  fair  presumption  of  notice  in 
any  other  way  is  sufficient,  ibid. 

Distinction  between  participation  in 
the  profits  as  a  principal  and  as  a 
servant,  ibid. 

Cases  in  which  this  distinction  has 
been  canvassed,  .506. 

Where  the  contract  is  intended  by 
the  partner  to  be  one  of  agency, 
but  the  agent  is  to  be  remunerated 
witli  a  portion  of  the  profits,  he  is 
liable  to  third  persons  as  a  partner, 
ibid. 

Contra,  where  he  is  to  be  remuner- 
ated by  part  of  a  gross  fund  which 
includes  the  profits,  ibid. 

Or  with  a  given  sum  of  money  in  pro- 
portion to  a  given  quantum  of  the 
profits,  ."iOT. 

Nominal  partnership  is  where  a  per- 
son having  no  interest  in  the  con- 
cern holds  himself  out  as  a  partner, 
ibid. 

He  is  liable  as  such  to  persons  dealing 
with  the  firm,  507. 

Unless  they  have  notice  that  he  is  not 
a  partner,  ibid. 

Or  (perhaps)  unless  they  can  be  shown 
to  have  been  ignorant  of  his  holding 
himself  out  as  such,  ibid. 

But  Lord  Mansfield  in  such  case  holds 
him  liable,  sed  quaere,  ibid. 

No  particular  mode  of  holding  out  is 
requisite  to  charge  a  man  as  part- 
ner, 508. 

If  a  man  describe  himself  a  partner 
with  another  in  one  particular  busi- 
ness, that  does  not  render  him  his 
partner  in  any  business  he  may 
profess,  ibid. 

Nor  is  a  man  liable  as  a  nominal  part- 
ner because  the  members  of  a  firm 
to  which  he  once  belonged  retain 
his  name  without  his  consent,  ibid. 
PART  PAYMENT. 

Effect  on  statute  of  limitations.  See 
Limitations. 


PART  PERFORMANCE 

Will  not  take  a  case  out  of  the  Sta- 
tute of  Frauds,  137,  145. 
PAWN. 

See  Bailment. 
PAWNBROKER, 

Statute  concerning  trade  of,  100, 
PAYMENT, 
Eff^ect  of,  in  taking  case  out  of  the 
statute  of  limitations,   319,  321  d. 
See  Limitations. 
PERPETUriT. 

Void  as  against  public  policy,  183  d. 
Doctrine  of  perpetuities,  its  hi.-tory, 
183  <;,  184,     See  Alienation  Pro- 
perty. 
PLEA, 

In  abatement,  of  nonjoinder,  291. 
PLEADING, 

Duplicity  in.     See  Duplicity. 
Defect  in,  when  cured  by  verdict,  339. 
Ratification  may  be  pleaded  as  a  pre- 
vious command,  1.53. 
Mala  fides  in  holder  of  negotiable  in- 
strument, how,  263  b. 
PLEADINGS. 
Variance  between  pleadings  and  evi- 
dence.    See  Variances, 
Amendable,  while  on  paper,  by  leave 
of  court.     See  Amendment. 
PLEDGE. 

Of  goods.     See  Bailment. 

Of  Bill  of  Lading,      See    Bill  of 

Lading. 
Pledge  by  factor  formerly  not  binding 

on  principal,  434  a. 
In    what   respects   this   rule  is   now 
altered  by  statute,  ibid. 
POLICY. 

See  Public  Policy. 
POOR  RATES. 
Beasts  of  the  plough  maybe  distrained 

for  poor  rates,  194. 
Distress  for,  resembles  execution,  ibid. 
POSSESSION, 

Want   of,    when  evidence  of   fraud, 

9—11. 
Naked  possession  sufficient  against  a 

wrong-doer,  152. 
Possession,  right  of,  formerly  denied 

in  trover  by  general  issue,  ibid. 
Must  now  be  traversed  specially,  ibid. 
POWER, 

Of  revocation,  what  amounts  to,  13  c. 
PRESCRIPTION. 

Variance  between  statement  and  proof 
of,  when  immaterial,  331/. 
PRESUMPTION, 

Of  fraud,  may  arise    from   want  of 

possession,  9,  10. 
When  rebutted,  10,  11. 
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PRESUMPTIOX— coTi/mueJ. 

Presumption  arising  against  party  who 
withholds  evidence,  153. 
PRINCIPAL  AND  SURETY, 

Bound    to    indemnify   surety,    when, 
70,/— 71c. 
PRINCIPAL  AND  AGENT, 

Has  a  riglit  to  expect  some  care  from 

a  gratuitous  agent,  9(j. 
Not  so  much  as  irom  paid  agent,  ibid. 
But   may  hold   him   liable  tor  gross 

negligence,  96,  97,  97  a. 
Though  for  notliing  less,  97  6—98. 
Unless   the   agent   be  a  professional 

person,  98. 
Extension  of  rule  in  that  case,  ibid. 
Signature  of  agent  not  sufficient  to 
take  case  out  of  statute  of  limita- 
tions, 322. 
Powers  of  agent  to  bind  his  principal, 
by  a  transfer  of  his  goods,  at  com- 
mon law,  434  a. 
Under  st.  6  G.  4,  c.  94.     See  Bill  of 
Lading. 
PRIVILEGE, 

Against  distress.     See  Distress. 
PROBABLE  CAUSE, 

Want  of,  must  be  proved  in  actions 
against  justices  after  a  conviction, 
otherwise  the  plaintiif  will  recover 
only  two-pence  beyond  the  penalty, 
386. 
Evidence  must  therefore  be  given  of 
what  passed  at  the  time  of  the  con- 
viction, 387. 
PROCESS, 

Doors    may   be    broken   to   execute, 
when,  44 — 46  a.     See  Sheriff. 
PROFITS, 

Participation  in,  constitutes  partner- 
ship, 5U4 — 5U6.     See  Partnership. 
PROMISE, 

When  it  requires  a  previous  request 

to  support  it,  70,  7U  a. 
Where  it  cannot  be  implied,  though 
previous  request,  70  c. 
PROMISSORY  NOTE.      See  Bills  of 

Exchange  and  Promissory  Notes. 
PROPERTY, 

Cannot  be  rendered  inalienable  except 
within  certain   limits,  lb4,  185. — 
See  Alienation. 
Of  bankrupt.     ^eQ  Bankruptcy. 
In  chattels,  generally  only  communi- 
cable by  party  entitled  thereto,  2.58. 
Except  by  sale  in  market  overt,  ibid. 
In  negotiable  instruments,  how  passed. 
See  Negotiable  Instrwnent. 
PROSTITUTION, 

Bond  in  consideration  of,-void,  I6S  b. 


PUBLIC  POLICY, 

Contracts  against,  are  void,  163  a. 
Ex  gr.,   in   restraint  of  trade.      See 

Trade. 
PURCHASER, 

Fraudulent      conveyance      void,     as 

against,    13  b.       See    Fraudulent 

Conveyance. 

QUAKERS, 

Admissible  as  witnesses,  209. 
QUO  WARRANTO, 

Information  may  be  amended  at  the 
trial,  330. 

RECEIPT, 
Does  not  operate  as  an  estoppel,  148. 
Though  in  full  of  all  demands,  ibid. 
Contra,  if  under  seal,  ibid. 
RECORD, 

Matter  of,  cannot  be  traversed  by  de 

injuria.     See  De  Injuria. 
Not  amendable,  at  common  law,  after 

the  term,  248. 
During  the  term,  considered  in  fieri, 

249. 
When     amendable     at     trial.       See 

Amendment. 
RELATION, 

Of  assignee's  title  to  bankruptcy,  237 

239. 

REMEDY," 
Of  individual,  suspended  in  cases  of 

felony,  132  6. 
REMOTENESS, 
Ofdamage,  prevents  action  from  lying, 

132  6. 
RENT, 
Acceptance  of,  in  some  cases,  waives 

breach  of  condition,  18. 
Lost  by  merger  of  the   reversion  to 

which  it  was  incident,  29. 
Except  in-cases  within  8  &  9  Vict.  c. 

106,  ibid. 
When  preserved  by  statute,  ibid. 
Tenant  may  retain,  in  respect  of  pay- 
ments to  the  ground  landlord,  when, 

72  b,  7e  a. 
Or    other   charges,  paramount   to  his 

estate,  ibid. 
Such  retainer  amounts  to  payment  of 

his  own  rent,  74. 
Right  to  retain,  how  long  it  continues, 

76. 
Of  mortgaged  premises.     See  Mort- 
gagor and  Mortgagee. 
REPLICATION, 

De  injuria.     See  De  Injuria. 

To  plea  of  Statute  of  Frauds,  need  not 

set  out  a  writing,  138. 
To  plea  of  nonjoinder,  291. 
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REPRESENTATION, 

False.     See  False  Representation. 
REQUEST, 

Necessary  to  support  a  promise,  when, 
70,  70  a. 

May  be  exj>ress  or  implied,  70 — 70  d. 

When  implied,  ibid. 
RESTRAINT  OF  TRADE, 

If  general,  is  void,  182. 

Impartial  may  be  supported,  ibid. 

Need  not  be  on  an  adequate  consider- 
ation, ibid. 

Provided  contract  be  not  unreasonable, 
ibid. 

Contract,  when  unreasonable,  ibid. 

SALE, 

Of  chattels,  when  it  passes  property 

therein,  258. 
In  market  overt,  ibid. 
Contracts  of  sale,  whether  rescinded 
by  stoppage  in  transitu,  432.     See 
Stoppage  in  Transitu. 
SATISFACTION, 

Accord  and.     See  Accord  and  Satis- 
faction. 
SCIENTER, 
Must  be  laid  in  action  for  false  repre- 
sentation, 78. 
Contra  in  action  on  warranty,  ibid. 
SCIENTIFIC  PERSONS, 
Their   opinions,    when  admissible   in 
evidence,  283,  286  b. 
SCOTCH  BOND, 

English  statute  of  limitations   plead- 
able to,  367. 
SECURITY, 
For  costs,  where   action   brought   in 
name  of  a  fictitious  plaintiff,  269. 
SEDUCTION, 

Bond  in  consideration  of,  good,  168  b. 
SEPARATION   DEEDS, 

Effect  of  13  Eliz.  c.  5,  upon,  12. 
The  law  upon,  settled  in  Wilson  v. 
Wilson,  168  b. 
SETTLEMENT, 

When  void  by  stat.  27  Eliz.  13,  14. 
SHERIFF. 
Effect  of  13  Eliz.  c.  5,  upon  his  duty, 

13  6. 
When  allowed  to  break  doors,  44. 
May  break  those  of  a   third  person, 

when,  45. 
May  enter  the  defendant's  own  house 

to  execute  civil  process,  ibid. 
But  not  that  of  a  stranger,  unless  de- 
fendant or  his  goo'ds  be  there,  ibid. 
Must  not  break  opera  defendant's  house 

to  execute  civil  process,  ibid. 
May  break  inner  doors,  ibid. 


Or  outer  ones,  to  retake  after  an  es- 
cape, ibid. 

Or  to  carry  off  goods  taken  in  execu- 
tion, 46,  46  a. 

Or  if  forcibly  ejected  to  regain  admis- 
sion, 46  a. 

Or  at  the  king's  suit,  ibid. 

Must  demand  entrance  before  break- 
ing, 46. 

But  need  not  do  so  before  breaking 
inner  door,  ibid. 

Though  he  wrongfully  break  outer 
doors,  execution  done  by  him  upon 
goods  in  the  house  valid,  46  b — 46  e. 

Quffire,  if  valid  against  the  person, 
ibid. 

Cannot  be  made  a  trespasser  by  the 
relation  of  assignee's  title  in  bank- 
ruptcy, 237,  238. 

QuEere,  whether  liable  in  trover  if  he 
sell  after  bankruptcy,  but  without 
notice,  238,    39. 

His  relief  under  the  interpleader  act, 
240. 
SIC    UTERE    TUO    UT    ALIENUM 
NON  L^DAS. 

Application  of  this  maxim,  131  d. 
SIGNATURE, 

Of  agreement  within  4th  section  of 
Statute  of  Frauds,  137. 

Need  only  be  of  party  to  be  charged, 
ibid. 

Of  acknowledgment  to  take  case  out 
of  statute  of  limitations.  322,     See 
Limitations. 
SIMONY, 

Avoids  contract,  169. 
SOLDIER, 

Liability   of,    for  acts    done    against 
foreigners,  368  c. 
SOVEREIGN, 

Prince,    his    liability    to     actions    in 
foreign  countries,  368  b. 
STAMP, 

New  one  requisite  where  bill  or  note 
is  altered,  490  a.     See  Alteration. 
STATUTE. 

Contracts  prohibited  by,  are  void.  See 
Illegality. 

Distinction  between  statutes  impera' 

live   and  directory,  169  e,  170. 
Explanation  of,  by  coiUemporury  usage, 
128. 

Of  Limitations.     See  Limitations. 

Of  Frauds. 
In   what  respect  evaded  by  bringing 

actions  of  Deceit,  79. 
Effect  of  Lord   Tenderden's   Act    in 
preventing  this,  ibid 

Fourth  section  of,  concerning  agree- 
ments to  answer  for  the  debt,  de- 
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STATUTE— continued. 

fault,   or   miscarriage  of   a  third 
person,  134,  135. 

Musi  be  in  writing-,  135. 

What  promises  within  this  section, 
ibid. 

The  third  person  must  remain  liable, 
ibid. 

Meaning  of  the  word  agreement,  in 
this  section,  ibid. 

Comprehends  parties,  consider ulion, 
and  promise,  135  a,  135  b. 

Consideration  must  appear,  135  a. 

May  be  gathered  from  the  instrument 
by  intendment,  136. 

But  not  by  niere  conjecture,  ibid. 

More  easily  implied  where  the  agree- 
ment is  prospective,  136  a. 

The  agreement  may  be  contained  in 
any  number  of  written  documents, 
136  c. 

But  they  must  be  connected  in  sense, 
ibid. 

Parol  evidence  is  not  admissible  to 
connect  them,  ibid. 

Agreement  need  only  be  signed  by 
the  party  to  be  charged,  137. 

The  agreement,  if  unwritten,  is  not 
void,  ibid.,  but  see  138. 

Co?i<ra,  of  contracts  within  the  seven- 
teenth section,  137. 

Unwritten  guaranty  sometimes  en- 
forced against  an  attorney,  137. 

Where  statute  of  frauds  is  pleaded, 
the  agreement  need  not  be  set  out 
in  replication,  138. 

Nor  need  writing  be  averred  in  de- 
claration, ibid. 

Contra  of  a  plea,  sed  qiisere,  ibid. 

Agreements  not  to  be  performed  with- 
in one  year. 

These  fall,  likewise,  within  fourth 
section,  143. 

Must  be  incapable  of  performance 
within  the  year,  ibid. 

If  there  be  a  possibility  of  their  being 
performed,  are  not  within  the  sta- 
tute, ibid. 

Contract  for  five  years'  hire  of  car- 
riage, defeasible  on  payment  of  one 
year's  hire,  is  within  act,  144. 

So  of  contract  for  a  year's  service  to 
commence  on  a  future  day,  ibid. 

Quaere,  whether  contract,  one  side  of 
which  is  to  be  performed  within  the 
year,  be  within  act,  ibid. 

So  held  in  Donellan  v.  Read,  ibid. 
STOPPAGE  IN  THANSITU. 

An  unpaid  vendor  may,  in  case  of  the 
vendee's  insolvency,  stop  the  goods 
in  transitu,  431. 


His  right  to  do  so  may  be  defeated  by 
a  negotiation  of  the  bill  of  lading 
with  a  bona  fide  transferee,  431, 
433  c. 

Reason  for  allowing  the  vendor  to 
stop  in  transitu,  431. 

First  allowed  in  equity,  ibid. 

Question  whether  stoppage  in  tran- 
situ rescind  the  contract  of  sale  dis- 
cussed, 432 — 432  c. 

The  person  stopping  must  be  a  con- 
signor, 432  c. 

A  mere  surety  cannot  do  so,  ibid. 

Who  are  consignors  within  this  rule, 

432  c,  433. 

The  stoppage  must  take  place  while 

the  goods  are  in  transitu,  433  a. 
How    long    they   are    so  considered, 

433  a— 433  t/. 

Delivery  of  part  not  a  determination 
of  the  transit  as  to  the  rest,  433  c, 
433  rf. 

Vendee  cannot  anticipate  the  natural 
determination  of  the  transit,  433  d. 

Vendor's  right  to  stop  cannot  be  de- 
feated by  the  enforcement  of  a  claim 
against  vendee,  ibid. 

If  the  vendee  sell  the  goods  while  in 
itinere,  he  sells  them  subject  to  the 
vendor's  right  to  stop  in  transitu,  ib. 

Unless  the  bill  of  lading  be  negotiated 
to  a  bona  fide  transferee,  433  e. 

Such  negotiation  defeats  the  right  to 
stop  in  transitu,  434. 

Contra,  if  the  assignee  act  mala  fide, 
434,  434  a. 

If  the  bill  of  lading  contain  a  condi- 
tion, the  assignee  takes  subject 
thereto,  434  a. 

A  factor  could  not  formerly  pledge 
the  bill  of  lading,  ibid. 

Though  he  might  sell  it,  ibid. 

In  what  respect  his  powers  are  now 
extended  by  statute,  ibid. 

Decisions  on  the  6  G.  4,  c.  94,  ibid. 

Amendment  of  the  law  by  5  &  G 
Vict.  c.  39,  434  b. 

Provisions  of  that  act,  434  i— 434/. 

Only  relates  to  '■'■advances,''''  434/. 

Other  cases  still  within  the  old  law, 
ibid. 

Where   a   bill   of   lading    has    been 
pledged  by  the  consignee  the  ven- 
dor may  stop  in  transitu  subject  to 
the  pledge,  431/— 435. 
SURETY, 

May  recover  an  indemnity  from  his 
principal,  when,  70  d — 71  a.  See 
Indemnity. 

From  his  co  surety,  when,  71  a — 726. 
See  Contribution. 
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SURETY— continued. 

Surety   for  bankrupt  lessee,  is  liable 
for  rent  due  between  fiat  and  deliv- 
ery up  of  the  lease  to  lessor,  456. 
SURRENDEREE    OF    COPYHOLD. 
See  Copyhold. 

TENANT, 

Entitled  to  deduct  from  his  rent  cer- 
tain payments,  72  b — 76  a.  fc'ee 
Rent. 

His  remedy  against  his  landlord  in 
respect  of  payments  made  by  him 
under  compulsion  of  charges  para- 
mount, ibid. 

Of  mortgagor,   his    situation.       See 
Mortgagor  and  Mortgagee. 
TERM  OF  YEARS, 

Vested  in  bankrupt,  remains  in  him 
till  assignees  accept  it,  45.5,  456. 

What  acts  amount  to  such  acceptance, 
457. 

Bankrupt  may  compel  assignees  to 
elect,  456. 

And  if  they  refuse  the  term,  may  de- 
liver the  lease  up  to  lessor,  ibid. 

And  will  then  be  exonerated  from  the 
rent  and  covenants,  ibid. 

But  this  only  applies  in  cases  between 
lessor  and  lessee,  ibid. 

Not  where  the  assignee  of  a  term  be- 
comes bankrupt,  ibid. 

Nor  semble  where  lessee  has  made  an 
underlease,  457. 
TITLE, 

Defect  in  statement  of,  cured  by  ver- 
dict, 338. 

Contra,  of  the  statement  of  a  defective 
title,  ibid. 
TORT  FEASOR 

•    Not  entitled  to  indemnity  or  contribu- 
tion, 71  b — 72  a. 

Qualifications  of  this  rule,  ibid. 
TRADE, 

Contracts  in  general  restraint  of, 
void,  18L 

So  in  partial  restraint  of,  unless  rea- 
sonable, 182. 

Mode  of  measurement  where  the  res- 
traintis  partial  in  respect  of  distance, 
ibid. 

Adequacy  of  consideration,  the  doc- 
trine of,  overturned,  183. 

If  contract  reasonable,  adequacy  of 
consideration  cannot  be  inquired 
into,  ibid. 

Restraint,  when  unreasonable,  ibid. 

Perpetuities  void  on  account  of  their 
tendency  to  check  trade,  ibid.  See 
Perpetuities. 


Things  delivered  in  the  way  of,  can- 
not be  distrained,  192. 

Instruments    of,    conditionally    privi- 
leged from  distress,  194. 
TRADESMAN, 

Entries  made  by  his  servant,  when  ad- 
missible in  evidence,  l;]9 — 141. 
TRANSFER  O?  negotiable  instrument. 

See  Negotiable  Inslrnrnent. 
TRANSITORY  ACTION. 

Differs  from  local,  how,  363. 

Rules  respecting  venue  in.   See  Venue. 
TRANSITUS.    See  Stoppage  in  Tran- 
situ. 
TRAVERSE,     See  De  Injuria. 

Of  property  in  trover.     See  Trover. 

Of  command,  1.52. 

Concludes  to  the  country,  247. 

When  it  must  be  disjunctive,  ibid. 

Double,  bad   though  one  part  immate- 
rial, sem.  247  6. 
TRESPASS. 

For  mesne  profits.    See  Mesne  Profits. 

Lies  for  injuries  comniilled  with  im- 
mediate violence,  217. 

But  notfor  consequential  damage,  ibid. 

Continuance  of,  without  fresh  violence 
is  a  new  trespass,  ibid. 

When  it  lies  concurrently  with  case, 
218. 

Lies  for  criminal  conversation  and  loss 
of  services,  218 — 219  a. 

For  abduction  of  a  nun,  219  a. 

Not  of  a  monk,  ibid. 

Where  servant  cannot  maintain  it  con- 
currently with  case,  master  cannot, 
219  b. 
TRESPASSER. 

Ab  initio,  abuse  of  authority  in  law, 
renders  a  man  such,  65. 

The  abuse  must  be  replied  specially, 
65—66  a. 

Mere  nonfeasance  is  not  such  an  abuse, 
65. 

Irregularity  subsequent  to  distress, 
does  not  render  the  distrainer  a  tres- 
passer ab  initio,  66. 

When  it  renders  him  a  trespasser,  66  a. 

Sheriff  cannot  be  rendered  so  by  rela- 
tion of  assignee's  title  to  bankruptcy, 
237,  238. 
TROVER, 

Action  of. 

Naked    possession   will    support   it 

against  wrongdoer,  1.52. 
Plaintiff's  property  must  be  specially 

traversed,  ibid. 
Traverse  puts   in   issue  plaintiff's 
property   as    against  defendant, 
ibid. 
Whether  trover  lies  against  sheriff 
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TROVER— continued. 

selling  after  bankruptcy  but  with- 
out notice,  233,  239. 
TRUSTS 

For  accumulation,  when  good,  185. 
For  married  woman,  an  exception  to 
the  general  rule  against  restraints 
of  alienation,  184. 

UBI  JUS  IBI  REMEDIUM. 

Application  of  this  maxim,  130,  132. 
UNDERLEASE, 

Condition  against.     See  Condition, 
USAGE, 

Evidence  of,  when  admissible  to  ex- 
plain or  add  to  contract,  305. 
In  contracts  between  landlord  and 

tenant,  305—307. 
In  commercial  contracts,  307. 
In    certain    other    contracts,   305, 
303  c. 
Previous,  between   the  parties   to  a 
contract   admitted  to  explain  con- 
tract, 309. 
Inadmissible   to  alter   meaning  of  a 
word  defined  by  parliament,  308  6. 
Or  to  vary  or  contradict  a  written  in- 
strument, 309. 
USURY 

Avoids  bond,  169. 

VADIUM.     See  Bailment. 
VARIANCE, 

Between  averment  in  pleading  and 
the  evidence,  when  fatal,  328. 

Immaterial  when  the  whole  averment 
may  be  struck  out  as  surplusage, 
ibid. 

Use  of  videlicit  in  preventing  vari- 
ances, ibid. 

Effect  of  doctrine  of  variances  in 
lengthening  pleadings,  329. 

In  what  cases  now  amendable  by  sta- 
tute, 329—331. 

In  setting  out  custom  or  prescription, 
when  cured,  331^. 

In  criminal  cases  variance  can  be 
amended  since  11  &  12  Vict.  c.  44, 
329. 

Immaterial  averments  might  formerly 
be  rejected  as  in  civil  cases,  332  c. 

Sufficient  to  prove  a  substantive  of- 
fence laid  in  indictment,  3'S2d. 

Provided  it  was  of  the  same  degree  as 
the  offence  charged,  333. 
VENDOR  AND  PURCHASER.     See 

Stoppage  in  transitu,  Sale,  &c. 
VENUE. 

In  civil  actions.  History  of  law  re- 
lating to,  363—366. 


Distinction  between  locality  of  in 
local  and  transitory  actions,  ibid. 

Effect  of  St.  6  R.  2,  c.  2,  on  venues  in 
transitory  actions,  ibid. 

Construction  of  that  statute,  364. 

Effect  of  St.  34  Hen.  8,  c.  34,  on 
venues  in  actions  of  covenant,  ibid. 

Wrong  venue,  in  what  cases  cured 
by  stats.  16  &  17  Car.  2,  c.  8,  of 
Jeofails,  365. 

Venue  in  some  transitory  actions  may 
be  changed  on  motion,  ibid. 

Practice  concerning  such  motions, 
365,  366. 

Venue,  how  brought  back  on  under- 
taking, ibid. 

Difference  between  applications  to 
change  the  venue  on  common,  and 
on  special  grounds,  366. 

Period  at  which  the  application  should 
be  made,  ibid. 

Venue  in  local  actions  formerly  could 
not  be  changed,  ibid. 

May  now  be  so,  ibid. 
VERDICT 

May  cure  the  statement  of  a  title  de- 
fectively set  out,  339. 

But  not  the  statement  of  a  defective 
title,  ibid. 

Cures  omission  to  state  express  pro- 
mise, when,  ibid. 
VIDELICET, 

Utility  of,  in  preventing  variances, 
328. 

WAIVER, 

Of  breach  of  a  condition,  18 — 20  a. 

Of  tort  in  order  to  bring  assumpsit, 
240. 
WARRANT  OF  ATTORNEY 

By  insolvent.     See  Insolvency. 
WARRANTY. 

What  expressions  amount  to  one, 
78. 

Difference  between  warranties  and 
representations,  ibid. 

Not  necessary  in  declaring  on  war- 
ranty to  lay  a  scienter,  ibid. 

Form  of  action  on,  ibid. 
WILL, 

A    voluntary  conveyance    within   27 
Eliz.  c.  4,  14. 
WITNESS, 

Infidel,  formerly  incompetent  as  a, 
209. 

Contra  now,  if  they  profess  a  reli- 
gious belief,  ibid. 

Their  competency,  how  ascertained, 
ibid. 

Trial  may  be  postponed  that  infant 
witness  may  be  instructed,  ibid. 
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WITNESS— continued. 

Contra  of  adult  witness,  209. 

Quakers  and  Moravians  may  be  wit- 
nesses, ibid. 

Excommunicated  persons,  ibid. 

Opinion   of  witness   generally   inad- 
missible in  evidence,  283. 

Except  on  scientific   questions,  283, 
286. 
WORD, 

Ordinary  meaning  of,  altered  by  cus- 
tom of  country,  308  b. 

Cannot  be  so  if  defined  by  the  legisla- 
ture, ibid. 


WRITTEN  INSTRUMENT. 

Cannot  be  contradicted  or  varied  by 
parol  evidence,  :-i()9. 

Except  to  rebut  fraud,  146,  170. 

In  what  cases  niny  be  explained,  or 
terms  added  to  it  by  custom,  306 — 
309. 

Alteration  in,  effect  of,  490  b,  490  c. 
WRONG-DOER, 

No  entitled  to  contribution  or  indem- 
nity, 71  i— 72  a. 

Qualifications  of  this  rule,  ibid. 
Bare  possession  sufficient  as  against, 
152. 
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ACCOMMODATION  BILL.     See  Bill 

of  Exchange. 
ADMISSION,     See  Declaration,  2. 
ADVERSE  POSSESSION, 

Before  3  &  4  W.  4,  c.  27,  Taylor  d. 
Atkyns  v.  Horde,  324. 

Since  3  &.  4  W.  4,  c.  27.     Nepean  v. 
Doe,  307. 
AGENT.     See  Principal  and  Agent. 
AGREExMENT.  See  Statute  of  Frauds. 

BANKRUPTCY. 

1.  If  a  bankrupt,  on  the  eve  of  his 
bankruptcy,  fraudulently  deliver 
goods  to  one  of  his  creditors,  the  as- 
signees may  disaffirm  the  contract, 
and  recover  the  value  of  the  goods 
in  trover;  but  if  they  bring  assump- 
sit, they  affirm  the  contract,  and  then 
the  creditor  may  set  off  his  debt. 

Where  the  defendant  lent  his  ac- 
ceptance to  the  bankrupt  on  a  bill 
which  did  not  become  due  till  after 
the  act  of  bankruptcy,  and  was  then 
outstanding  in  the  hands  of  third 
persons;  yet  the  defendant  having 
paid  the  amount  after  the  commis- 
sion issued,  and  before  the  action 
brought  by  the  assignees,  is  entitled 
to  a  set-off.     Smith  v.  Hodson,  81. 

2.  Trover  for  cloths,  deposited  by  the 
bankrupt  previously  to  his  bank- 
ruptcy with  the  defendant,  a  fuller, 
for  the  purpose   of  being  dressed. 


Held,  that  the  defendant  was  not  en- 
titled to  detain  them  for  his  general 
balance  for  work  done  by  him  for 
the  bankrupt  previously  to  the  bank- 
ruptcy, for  that  there  was  no  mutual 
credit  within  stat.  5  G.  2,  c.  30,  s. 
28.     Rose  v.  Hart,  172. 

3.  Right  of  assignees  to  things  in  bank- 
rupt's order  and  disposition.      See 
Fixtures,  2. 
BILL  OF  EXCHANGE. 

A.,  a  creditor  of  B.,  for  115Z.  3s.  8d., 
took  his  bill  for  201.  on  C,  who  had 
not  then  nor  afterwards  any  effects 
of  B.  in  his  hands.  The  bill,  when 
due,  was  dishonoured,  and  no  notice 
thereof  was  given  by  A.  to  B. ;  still 
A.'s  demand  on  the  bill  was  not  dis- 
charged ;  but  he  may  sue  out  a  com- 
mission of  bankrupt  against  B.,  and 
his  debt  will  support  it.  Bickerdike 
v.  Bollman,  22. 

CERTAINTY  In  Pleading.   See  Plead- 

ing. 
COMPETENCY  Of  witness.    See  Evi- 

COMPULSION 

Of  process,  money  paid  under,  not  re- 
coverable.    See  Money  had  and  re- 
ceived, 
CONDITION  PRECEDENT. 

If  a  sailor  hired  for  a  voyage  take  a 
note  from  his  employer  for  a  certain 
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CONDITION   PRECEDENT— conhn- 
ued. 

sum,  provided  he  proceed,  continue, 
and  (lohisdufyon  board  for  the  voy- 
age, and  before  the  arrival  of  the 
ship  he  dies,  no  wages  can  be 
claimed,  either  on  the  contract  or 
on  a  quantum  meruit.  Cutter  v. 
Powell,  1. 

CONSIDERATION.     See  Agreement. 

CONTRIBUTION. 

If  A.  recover  in  tort  against  two  de- 
fendants, and  levy  the  vvhole  dam- 
ages on  one,  that  one  cannot  recover 
a  moiety  against  the  other  for  his 
contribution;  aliter  in  assumpsit. 
Merrywether  v.  Nixan,  297. 

DAMAGE, 

To  be  actionable  must  not  be  too  re- 
mote.    Vicars  v.  Wilcncks,  300. 
DEBTOR  AND  CREDITOR.    See  7m- 

surance. 
DECLARATION. 

1.  If  a  person  have  peculiar  means  of 
knowing  a  fact,  and  make  a  declara- 
tion or  written  entry  of  that  flict 
which  is  against  his  interest  at  the 
time,  it  is  evidence  of  the  fact  as  be- 
tween third  persons  after  his  death. 
Higham  v.  Ridgway,  183. 

2.  The  defendant  may  give  in  evidence 
the  declarations  or  admissions  of  the 
plaintifFon  the  record,  although  such 
plaintiff  be  only  a  trustee  for  a  third 
person.  Bauerman  v.  Radenius,  223. 

DEED.     Construction  of. 

A.,  in  consideration  of  natural  love  and 
lOOZ.,  by  deeds  of  lease  and  release, 
granted,  released,  and  confirmed 
certain  premises  after  his  own  death, 
to  his  brother  B.  in  tail,  remainder 
to  C,  the  son  of  another  brother  of 
A.  in  fee ;  and  he  covenanted  and 
granted  that  the  premises  should, 
after  his  death,  be  held  by  B.  and 
the  heirs  of  his  body,  or  by  C.  and 
his  heirs,  according  to  the  true  in- 
tent of  the  deed.  Held,  that  the 
deed  could  not  operate  as  a  release, 
because  it  attempted  to  convey  a 
freehold  in  future;  but  that  it  was 
good  as  a  covenant  to  stand  seised. 
Roe  V.  Tranmarr,  238. 

DEFAMATION. 

To  print  of  any  person  that  he  is  a 
swindler  is  a  libel,  and  actionable. 
A  justification  of  such  charge  must 
state  the  particular  instances  of 
fraud  by  which  the  defendant  means 
to  support  it. 


It  is  not  necessary,  in  order  to 
maintain  an  action  of  libel,  that  the 
imputation  should  be  one  which,  if 
spoken,  would  be  actionable  as  slan- 
der.    J'Anson  v.  Stuart,  30. 

ENTRY.     See  Declaration. 

Right  of  into  land,  when  barred.     See 
Adverse  Possession. 
ESTOPPEL. 

1.  The  interest  when  it  accrues  feeds 
the  estoppel.  Doe  d.  Christmas  v. 
Oliver,  417. 

2.  Judgment,  when  an  estoppel.  Du- 
chess of  Kingston's  case,  424. 

3.  Rules  relating  to  estnppel.  Trevi- 
van  v.  Lawrence,  436. 

4.  Foreign  Court  of  Admiralty,  when 
its  judgments  estop.  Hughes  v. 
Cornelius,  434. 

EVIDENCE. 

1.  A  broker  who  underwrites  a  policy 
of  insurance,  after  getting  it  under- 
written by  others,  is  a  competent 
witness  for  the  defendant  in  an  ac- 
tion against  any  of  those  who  under- 
wrote before  him.  And  if  he  had 
engaged  to  contribute  to  the  de- 
fendant's costs,  and  has  an  action 
depending  against  himself  on  the 
same  policy,  and  has  joined  as  a 
plaintiflr"in  a  bill  in  equity  for  a  dis- 
covery, the  objections  arising  from 
these  circumstances  may  be  remov- 
ed by  the  defendant's  releasing  him 
from  any  contribution  to  the  costs 
in  law  or  in  equity,  and  by  an  offer 
by  himself  and  the  defendant  to  pay 
the  costs  in  equity,  and  to  dismiss 
the  bill  as  to  them.  In  general,  a 
person  is  a  competent  witness  un- 
less he  be  interested  in  the  event 
of  the  suit;  and  in  some  cases  even 
an  interested  person  is  a  competent 
witness  from  necessity.  Bent  v. 
Baker,  29. 

2.  Of  declaration  by  deceased.  See 
Declaration. 

FACTOR.     See  Asrcnt. 

FALSE  REPRESENTATION. 

A  false  affirmation  made  by  the  defend- 
ant with  intent  to  defraud  the  plain- 
tiff, whereby  the  plaintiff  receives 
damage,  is  the  ground  of  an  action 
on  the  case  in  the  nature  of  deceit. 
In  such  an  action  it  is  not  necessary 
that  the  defendant  should  be  benefit- 
ed by  the  deceit,  or  that  he  should 
collude  with  the  party  who  is. 
Pasley  v.  Freeman,  55. 
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FIXTURES. 

1.  A  tenant  in  agriculture,  who  erect- 
ed at  his  own  expense,  and  for  the 
mere  necessary  and  convenient  oc- 
cupation of  his  farm,  a  beast-house, 
carpenter's  shop,  fuel-house,  cart- 
house,  pump-house,  and  fold-yard 
wall,  whicli  buildings  were  of  brick 
and  mortar,  and  tiled,  and  let  into 
the  grouful,  cannot  remove  the  same, 
though  during  his  term,  and  though 
he  thereby  left  the  premises  in  the 
same  stale  as  when  he  entered. 
There  appears  to  be  a  distinction 
between  armexations  to  the  freehold 
of  that  nature  for  the  purpose  of 
trade,  and  those  made  for  the  pur- 
pose of  agriculture,  and  better  en- 
joying the  immediate  profits  of  the 
land,  in  favour  of  the  tenant's  right 
to  remove  the  former :  that  is, 
where  the  superincumbent  building 
is  erected  as  a  mere  accessary  to  a 
personal  chattel,  as  an  engine  ;  but 
where  it  is  accessary  to  the  realty, 
it  can  in  no  case  be  removed.  El- 
wes  v.  Mawe,  99. 

2.  A.,  J5.,  and  C,  partners  and  distill- 
ers, occupied  certain  premises  leased 
to  A.  and  another,  and  used  in  com- 
mon in  the  trade  the  stills,  vats,  and 
utensils  necessary  for  carrying  it  on, 
the  property  of  which  stills,  &c. 
afterwards  appeared  to  be  in  A. 
On  the  dissolution  of  the  partnership, 
which  was  a  losing  concern,  it  was 
agreed  that  C,  and  one  J.,  should 
carry  on  the  business  on  the  premi- 
ses; and  by  deed  between  the  two 
last  and  A.,  it  was  covenanted  and 
agreed,  that  A.  should  withdraw 
from  the  premises,  and  permit  C. 
and  J.  to  use,  occupy,  and  enjoy  the 
distii-house  and  premises,  paying 
the  reserved  rent,  &c.,  and  the  seve- 
ral stills,  vats,  and  utensils  of  trade 
specified  and  numbered  in  a  sche- 
dule annexed,  in  consideration  of  an 
annuity  to  be  paid  by  C.  and  J.  to  A. 
and  his  wife  and  the  survivor;  with 
liberty  f^ir  C.  and  J.,  on  the  decease 
of  A.  and  his  wife,  to  purchase  the 
distil-house  and  premises  for  the  re- 
mainder of  A.'s  term,  and  the  stills, 
vats,  &c.  mentioned  in  the  schedule ; 
and  C.  and  J.  covenanted  to  keep 
the  stills,  vats,  and  utensils  in  re- 
pair, and  deliver  them  up  at  the 
time,  if  not  purchased  ;  and  there 
was  a  proviso  for  the  rf;-entry,  if  the 
annuity  were  two  months  in  arrear. 


Under  this,  C.  and  J.  took  possession 
of  the  premises,  with  the  stills,  vats, 
and  utensils,  and  carried  on  the 
business  as  before  ;  and  made  pay- 
ments of  the  annuity,  which  after- 
wards fell  in  arrear  more  than  two 
months  ;  but  A.'s  widow  and  execu- 
trix, who  survived  him,  did  not  enter 
but  brought  an  action  for  the  arrears, 
which  was  stopped  by  the  bank- 
ruptcy of  C.  and  J.,  who  continued 
in  possession  of  the  stills,  vats,  and 
utensils,  on  the  premises.  On  a 
question,  whether  such  stills,  vats, 
and  utensils,  so  continuing  in  posses- 
sion of  C.  and  J.  the  new  partners, 
and  used  by  them  in  their  trade  in 
the  same  manner  as  they  had  been 
by  the  former  partners,  of  whom  A. 
the  owner  was  one,  passed  under 
the  Stat.  21  Jac,  1,  c.  19,  ss.  10  and 
11,  to  the  assignees  of  C.  and  J.  as 
being  in  the  possession,  order,  and 
disposition  of  the  bankrupts  at  the 
time  of  their  bankruptcy  as  reputed 
owners?  and  nothing  appearing  to 
the  world  to  rebut  the  presumption 
of  true  ownership  in  the  bankrupts 
arising  out  of  their  possession  and 
reputed  ownership  (of  which  reputed 
ownership  the  jury  are  to  judge 
from  the  circumstances),  held — 

1.  That  the  stills  which  were  fixed  to 
the  freehold  did  not  pass  to  the  as- 
signees under  the  words  "  goods  and 
chatties"  in  the  statute. 

2.  That  the  vats,  &c.,  which  were  not 
so  fixed,  did  pass  to  the  assignees, 
as  being  left  by  the  true  owner  in 
the  possession,  order,  and  disposition 
(as  it  appeared  to  the  eye  of  the 
world)  of  the  bankrupts  as  reputed 
owners. 

3.  That  the  case  would  have  admitted 
of  a  difl^erent  consideration,  if  there 
had  been  a  usage  in  the  trade  for 
the  utensils  of  it  to  be  let  out  to 
the  traders,  as  that  might  have  re- 
butted the  presumption  of  owner- 
ship arising  from  the  possession  and 
apparent  order  and  disposition  of 
them.     Horn  v.  Baker,  122. 

FRAUD.     See  False  Representation. 

GUARANTY.     See  Statute  of  Frauds. 

HIGHWAY. 

The  property  of  a  highway  is  in  the 
owner  of  the  soil,  subject  to  an  ease- 
ment for  the  benefit  of  the  public  ; 
therefore  a  plea-in-law  of  an  attor- 
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UIGUW  AY— continued. 

ney  for  taking-  cattle  damage  fea- 
sant, that  the  cattle  escaped  from  a 
public  highway  into  the  locus  in 
quo,  through  the  defect  of  fences, 
must  show  that  they  were  passing 
on  the  highway  when  ihey  escaped; 
it  is  not  enough  to  show  that  they 
were  in  the  highway  when  they 
escaped.     Dovaston  v.  Payne,  90. 

HUSBAND  AND  WIFE. 

When  the  wife's  contract  binds  the 
husband — when  not.  Manby  v. 
Scott,  224  ;  Montague  v.  Benedict, 
273 ;  Seaton  v.  Benedict,  279. 

INSURANCE. 

A  creditor  may  insure  tlie  life  of  his 
debtor  to  the  extent  of  his  debt,  but 
such  a  contract  is  substantially  a 
contract  of  indemnity  against  the 
loss  of  the  debt.  'J'herefore,  if  after 
the  death  of  the  debtor,  his  execu- 
tors pay  the  debt  to  the  creditor, 
the  latter  cannot  afterwards  re- 
cover upon  the  policy,  though  the 
debtor  died  insolvent,  and  the  ex- 
ecutors were  furnished  with  the 
means  of  payment  by  a  third  party. 
Godsall  V.  Boldero,  156. 

JUSTIFICATION.     See  Defamation. 

LANDLORD  AND  TENANT. 

1.  If  a  landlord  lease  for  seven  years 
by  parol,  and  agree  that  the  tenant 
shall  enter  at  Lady-day  and  quit  at 
Candlemas,  though  the  lease  be 
void  by  the  statute  of  frauds  as  to 
the  duration  of  the  term,  the  tenant 
holds  under  the  terms  of  the  lease 
in  other  respects,  and  therefore  the 
landlord  can  only  put  an  end  to  the 
tenancy  at  Candlemas.  Doe  d. 
Rigge  V.  Bell,  72. 

2.  Though,  by  the  statute  of  frauds, 
it  is  enacted,  that  all  leases  by 
parol  for  more  than  three  years 
shall  have  the  effect  of  leases  at 
will  only,  such  a  lease  may  be 
made  lo  enure  as  a  tenancy  from 
year  to  year.  Clayton  v.  Blakey, 
74. 

LEASE.     See  Landlord  and  Tenant. 
LIBEL.     See  Defamation. 

MONEY   HAD  AND   RECEIVED,— 

Action  for. 
Where  money  has  been   paid  by  the 
plaintiff   to   the   defendant,    under 
compulsion  of  legal  process,  which 
is    afterwards    discovered    not    to 


have  been  due,  the  plaintiff  cannot 
recover    it    back    in  an   action   for 
money  had  and  received.     Marriot 
V.  Hampton,  237. 
MUTUAL  CREDIT.    See  Bankruptcy. 


NOTICE  OF  DISHONOUR. 
of  Exchange. 


See  Bill 


PLEADING. 

Certainty  in.     See  Defamation. 
PRINCIPAL  AND  AGENT. 

1.  If  a  factor  sell  goods  as  his  own, 
and  the  buyer  knows  nothing  of  any 
principal,  the  buyer  may  set  off  any 
demand  he  may  have  on  the  factor 
against  the  demand  for  the  goods 
made  by  the  principal.  George  v. 
Clagett,  77. 

2.  If  the  seller  of  goods,  knowing  at 
the  time  that  the  buyer,  though 
dealing  with  hitn  in  his  own  name, 
is  in  truth  the  agent  of  another, 
elect  to  give  the  credit  to  such 
agent,  he  cannot  afterwards  re- 
cover against  the  known  principal; 
but  if  the  principal  be  not  known 
at  the  time  of  the  purchase  made 
by  the  agent,  it  seems,  that  when 
discovered,  the  principal  or  the 
agent  may  be  sued  at  the  election 
of  seller,  unless  where,  by  the  usage 
of  trade,  the  credit  is  understood  to 
be  confined  to  the  agent  so  dealing, 
as  particularly  in  the  case  of  prin- 
cipals residing  abroad.  Paterson 
V.  Gandasequi,  198. 

3.  A.,  a  merchant,  purchases  goods  of 
B.  for  the  use  of  C,  who  is  present, 
and  selects  the  goods,  and  stipu- 
lates with  B.  the  price  and  other 
terms  of  the  purchase;  A.  credits 
B.  with  the  amount,  and  debits  C. 
with  the  amount  and  a  commission; 
B.  debits  A.  in  his  books  and  in- 
voices ;  B.  cannot  recover  the  price 
of  the  goods  against  C.  Addison 
V.  Gandasequi,  204. 

4.  At  the  time  of  making  a  contract 
of  sale,  the  party  buying  the  goods 
represented  that  he  was  buying 
them  on  account  of  persons  resi- 
dent in  Scotland,  but  did  not  men- 
lion  their  names,  and  tlie  seller  did 
not  inquire  who  they  were,  but 
afterwards  debited  the  party  who 
purchased  the  goods.  Held,  that 
the  seller  might  afterwards  sue  the 
principals  for  the  price.  Thomson 
V.  Davenport,  212. 


614 


INDEX 


VOL.     II. 


SALE.     See  Staliite  of  Frauds. 
SET-OFF.     See  Principal  and  Agent, 

and  see  Bankruptcy,  1. 
SLANDER.     See  Defamation. 

STATUTE  OF  FRAUDS. 

L  See  Landlord  and  Tenant,  2. 

2.  No  person  can,  by  the  Statute  of 
Frauds,  be  charged  upon  any  pro- 
mise to  pay  the  debt  of  another,  un- 
less the  agreement  upon  which  the 
action  is  brought,  or  some  note  or 
memorandum  tliereof,  be  in  writing ; 
by  which  word  agreement  must  be 
understood  the  consideration  for  the 
promise,  as  well  as  the  promise  it- 
self.    And,   therefore,   where  one 


promised  in  writing  to  pay  the  debt 
of  a  third  person,  without  stating  on 
what  consideration,  it  was  holden 
that  parol  evidence  of  the  conside- 
ration was  inadmissible  by  the  Sta- 
tute of  Frauds,  and,  consequently, 
such  promise  appearing  to  be  with- 
out consideration  upon  the  face  of 
the  written  agreement,  it  was  nu- 
dum pactum,  and  gave  no  ground  of 
action.     Wain  v.  Warllers,  147. 


VENDOR  AND  PURCHASER. 
Sale. 

WIFE.     See  Husband  and  Wife. 
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ACCOMMODATION  BILL.    See  Bill 

of  Exchange. 
ADMINISTRATOR, 

His  title  accrues,  when,  403 — 404. 
ADVERSE  POSSESSION, 

Prior  to  3  &  4  W.  4,  c.  27 ;  396— 
397 

After  St.  21  Jac.  1 ;  397—398. 

Against  whom  that  statute  ran,  ibid. 

What  possession  adverse  for  the  pur- 
pose of  the  Statute  of  Nonclaim, 
898-9, 400. 

Alteration  of  the  law  by  st.  3  &  4  W. 
4,  c.  27;  400—401. 

Alteration  of  the  law  by  st.  3  &  4  W. 
4,  c.  27 ;  400—401. 

Time  of  limitation  now  runs  from  the 
period  when  the  right  accrued,  401. 

Period  at  which  the  right  first  accrued, 
how  to  be  ascertained,  ibid. 

Enactment  of  third  section  on  this 
subject,  ibid. 

Remarks  on  that  section,  401—402. 

Effect  of  statute  in  the  cases  of  heir-at- 
law,  403. 


Devisee,  ibid. 

Executor  or  Administrator,  ibid. 

Remainderman  and  Reversioner,  403 

—4—5. 
Tenant    in   Tail  and  Reversioner  or 

Remainderman  on  Estate  Tail,  405 

—406  b. 
Landlord  and  Tenant,  406  6—408  b. 
Mortgagor   and    Mortgagee,   408  6 — 

409. 
Trustee   and   Cestui  que  Trust,  410 

—412  a. 
Exceptions  from  the  operation  of  the 

act,  in  case  of  acknowledgment  in 

writing,  412  o. 
Of  disability,  412  6—413. 
In  cases  of  Discontinuance,  414. 
Effect  of  act   in  extinguishing  right, 

416  6. 
Act  operates  as  a  parliamentary  con- 
veyance, ibid. 
Does  not  affect  rights  of  common,  ibid. 
Effect  of  previous  statute  of  limitation 

on  rights  of  common,  ibid. 
Charities  within  the  statute,  416  d. 
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AFFIRMATION 

Of  contract  by  form  of  action,  87  et  seq. 

Of  agent's  act  must  be  entire,  ibid. 

Of  contract  by  a  party  iiaving  the  right 
to  repudiate  or  avoid  it  by  treating 
it  as  subsisting,  is  conclusive,  88. 
AGENT.     See  Principal  and  Agent. 
ASSIGNEES  Of  bankrupt.     See  Bajik- 

ruptcy. 
ASSUMPSIT.      See    Indebitatus    As- 
sumpsit. 
AUCTIONEER 

May  sue  in  l)is  own  name,  226. 

Effect  of  Statute  of  Frauds  on  his  right 
to  sue,  227  a. 

Consequence  of  his  doing  so,  227  h. 

BANKRUPTCY, 

Set-off  in, — 

Doctrine  of,  when  introduced,  179. 
Enactment  of  6  G.  4,    c.  16,  s.  50, 

concerning,  ibid. 
Its  operation  on  mutual  debts,  ibid. 
On  mutual  credits,  ibid. 
History    of  decisions    concerning, 

180-1-2. 
Demands  to  be  set  off  must  be  in 

same  right,  181  a. 
Demands  not  proveable  cannot  be 

set  off,  182. 
Bills  and  Notes  not  due,  proveable 
against  estate  of  drawer  or  indor- 
ser,  and  therefore  may  be  set  off, 
182  6. 
Not  available  in  action  by  bankrupt 
as  trustee  for  one  to  whom  he  had 
assigned    his    equitable    interest 
before  bankruptcy,  ibid. 
Assignees  in, — 

Their  right  to  fixtures.     See  Fix- 
tures, 
To  goods  in  ordering  and  disposition 
of  bankrupt,  145. 
BILL  OF  EXCHANGE. 

Notice  ofdiijhonour,  when  excused,  28. 

Not  usually  so,  ibid. 

Difference   between    excuse    for,    as 

against  drawer  and  indorser,  29. 
Mode  of  pleading,  ibid. 

CERTAINTY.     In  pleading,  37. 
CHANCERY,  Decree  of,  estops,  445. 
CONCURRENT  ACTS, 

What,  10  etseq. 
CONDITION  PRECEDENT, 

What  constitutes,  9  et  seq. 

Sergeant  Williams's  rule   for  distin- 
guishing it,  ibid. 
CONTRACT, 

Special,  while  unperformed,  indebita- 
tus assumpsit  will  not  lie  on,  9. 


Contra  after  performance,  ibid. 
Illegal,  money  paid  under,  cannot  be 
recovered  back,  298. 
Except  in  cases  of  oppression,  ibid. 
Or  where  the  contract  is  prohibited 
for  the   protection   of  the   party 
paying  it,  ibid. 
May  be  recovered  while  in  the  hands 

of  stake-holder,  ibid. 
So  if  stake-holder  pay  it  away  after 

notice  not  to  do  so,  299. 
Test  of  plaintiff's  right  to  recover 
from  stake-holder,  299  a. 
CONTRIBUTION 

Generally  speaking,  not  allowed  be- 
tween wrong-doers,  298. 
CORPORATION 

May   be  indicted  for  non-repair  of  a 
highway,  97. 
CREDITS, 

Mutual,  when  ground  of  set-off.     See 
Bankruptcy. 
CROSS  ACTION 

By  vendee  of  a  chattel  which  does  not 
correspond  with  warranty,  15. 

DAMAGE, 

When    too  remote   to   ground  action 
upon,  302  et  seq. 
DAMAGES,  MEASURE  OF, 

When  work  contracted  to  be  done  in 
a  specific  manner  does  not  corres- 
pond with  the  specification,  17. 
In  action  by  an  assignee  of  fixtures 
against  the  assignees  of  the  bank- 
rupt assignor  for  severing  and  sell- 
ing, 121. 
DEBTS, 

Mutual,  when  set-off  in  bankruptcy. 
See  Bankruptcy. 
DECLARATION 

Of  deceased  person  against  interest,  its 
effect  in  evidence,  193. 
Nature  of  the  interest,  197  a. 
DECREE, 

When  an  estoppel.     See  Estoppel. 
DEED, 

Rules  for  construction  of,  294. 
Omissions  in,  supplied,  how,  ibid. 
Ancient,  may  be  construed  by  contem- 
poraneous usage,  ibid. 
Must  be  pleaded  according  to  its  legal 

effect,  296. 
Effect  of  deed  as  an  estoppel.     See 
Estoppel. 
DEVISEE, 

His  title  accrues,  when,  403. 
DISCONTINUANCE  Abolished,  414. 
DISHONOUR,  Notice  of,  when    requi- 
site, 28. 
DISSEISIN,  Meaning  of,  383,  note. 
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DRAWER 

Of  Bill  of  Exchange,  when  entitled  to 

notice,  2S,  29. 
DURESS  OF  GOODS, 

Money  extorted  by,  recoverable,  240  a. 
Agreement  made  under,  enforceable, 

241. 

ENTRY.     See  Declaration. 

Right  of,  when  taken  away.     See  Ad- 
verse Possession. 
EQUITY, 

Rules  of,  how  far  taken  notice  of  in  a 

Court  of  Law,  230,  236  b. 
Decree  of,  when  estoppel.     See  Es- 
toppel. 
ESTOPPEL, 

Definition  of,  by  Lord  Coke,  437. 

Principle  on  which  allowed,  ibid. 

Division  of,  into  three  classes,  ibid. 
Estoppel  by  mailer  of  record, — 

Nature  of,  437. 

General  rules  limiting  the  conclu- 
sive effects  of  records,  43S. 

Judgment  of  a  Court  of  Record  in 
rem,  its  effect  in  estopping,  439. 

Judgment  of  a  Court  of  Record  inter 
partes,  440. 

Effect  in  estopping  parties,  ibid. 

And  privies,  ibid. 

But  not  strangers,  ibid. 
Privies,  divided  into, — 

Privies  by  blood,  442. 

Privies  by  estate,  ibid. 

Privies  in  law,  ibid. 

verdict  no  estoppel  on  a  point  which 
might  not  have  been  in  issue,  443. 

In  what  way  to  be  used,  ibid. 

When  to  be  pleaded,  ibid. 

Whether   conclusive   in    evidence, 
443—4—5. 
Estoppels  quasi  of  Record. 

Decrees  in  equity,  44-3. 

Sentences  of  Ecclesiastical  Court, 
ibid. 

In  rem,  446. 

Inter  partes,  ibid. 

Sentences  of  Admiralty  Court,  447f?. 

Of  college  visitors,  ibid. 

Of  court-martial,  447  e. 

Dismissal  by  a  trustee,  448. 

Award,  ibid. 
Foreign  judgments, — 

How  far  conclusive,  448-9,  450. 

Effect  of,  when  in  rem,  451. 

Of  foreign  Prize  Court,  4.51-2. 

In  matrimonial  causes,  454. 

In  local  matters,  456. 
Estoppel  by  Deed, — 

General  rule  regarding,  456. 

Particular  recital  concludes,  4.57. 


But  not  general  one,  ibid. 

Estoppel  by  deed,  how  used,  ibid. 

Wiien  to  be  pleaded,  ibid. 

When  given  in  evidence,  ibid. 

No  estopoel   where  interest  passes, 
ibid. 
Estoppel  in  Pais, — 

Instances  of,  458,  458  a. 

Of  tenant  to  dispute  title  of  landlord 
under  whom  he  entered,  458  a. 

By  payment  of  rent,  459. 

In  other  cases,  450  a,  460. 

Surrender  by  operation  of  law, 
459  a. 

Cases  of  Thomas  v.  Cook  and  Lyon 
V.  Reed,  discussed,  459  a — i. 
EVIDENCE, 

At  Common  Law, — 

Of  interested  witness  rejected, 
when,  50. 

Test  of  competency,  ibid. 

Strong  probability  of  bias  not 
amounting  to  interest  did  not 
disqualify,  51. 

Cases  in  which  witnesses  were  ren- 
dered incompetent  by  interest  di- 
visible into  two  classes,  ibid. 

When  competency  restored  by  re- 
lease, 52. 

Effect  of  3  &  4  W.  4,  c.  42,  in  res- 
toring competency  of  witness, 
ibid. 

Effect  of  6  &  7  Vict.,  c.  85  ;  54  et 
seq. 

Of  entries  and  declarations  by  de- 
ceased parties.    See  Declaration. 
EXECUTOR, 

His  title,  when  it  accrues.     See  Ad- 
verse Possession. 

FACTOR.     See  Principal  and  Agent. 
FALSE  REPRESENTATION, 
When  actionable,  71. 
Whether  to  give  a  right  of  action  on  a 
false  representation  there  must  not 
be  moral  fraud,  71  et  seq. 
FEIGNED  ISSUE, 

Old  form  of,  proper  notwithstanding  8 
&  9  Vict.,  c.  109,  s.  19 ;  169. 
FINE, 

With  proclamations,  when  a  bar,  400. 
Its  effect  by  way  of  estoppel.     See 
Estoppel. 
FIXTURES, 
What,  114. 
Constructive,  ibid. 
When   removable    between    landlord 

and  tenant,  115. 
When  between  personal  representa- 
tive and   remainderman  or  rever- 
sioner, 119. 
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FIXTURES— com inued. 

Wfien  as  between  heir  and  executor, 

119. 
Between  vendor  and  vendee,  120. 
Between  mortgagor  and   mortgagee, 

ibid.    . 
Between  assignees  of  bankrupts  and 

other  parties,  121. 
Between  heir  and  devisee,  ibid. 
Not   goods   and    chattels  within    the 

meaning  of  6  G.  4,  c.  16,  s.  72; 

121,  145.     See  Damages,  Measure 

of. 
Parol  agreement  for  sale  of  reversion- 
ary interest  in  trade  fi.xtures  good, 

11.5. 
FOREIGN  COURT, 

Judgment  of,  when  an  estoppel.     See 

Estoppel. 
FRAUDS, 

Statute  of,  its  effect  on  parol  leases, 

73,  75. 
On  guaranties.     See  Guaranty. 
Effect  of,  on  auctioneer's  right  to  sue 

See  Auctioneer. 
Signature   of   party    to   be   charged. 

See  Signature. 

GUARANTY, 

Signature  of,  when  sufficient  to  satisfy 
statute  of  frauds,  155. 

HEIR,  His  title  accrues,  when,  403. 
HERIOTS, 

Not  within  si.  3  &  4  W.  4,  c.  27; 
414. 
HIGHWAY, 

VVliut,  94. 

How  it  originates,  9.'>. 

May  be  subject  to  a  custom  of  partial 
interruption,  ibid. 

Dedication  of,  to  a  limited  portion  of 
the  public  merely  void,  ibid. 

How  lost,  96. 

i'roperty  liable  to  be  rated  to  repair 
ot,  ibid. 

How  repaired,  97. 
HUSBAND  AND  WIFE. 

Husband    answerable  for  wife's  con- 
tracts, how  far,  2S3  et  seq. 

Although  only  wife  de  facto,  233. 

Where  contract  made  during  cohabi- 
tation, ibid. 

Where  contract  made  during  a  sepa- 
ration, 234. 

Effect  of  separate  maintenance  upon 
liis  liability,  28.5. 

Effect  of  wife's  misconduct,  ibid. 

Necessaries  for  wife,  what  considered, 
237  rt,  b. 

Husband's   death    unknown    to    wife 

YoL.  ir.— iO 


does  not  make  her  liable  upon 
orders  given  in  pursuance  of  au- 
thority from  husband,  287  6. 

INCOMPETENCY 

Of  witness.     See  Evidence. 
INDEBITATUS  ASSUMPSIT 

Lies  on   special   contract  after    per- 
formance, when,  9  et  seq. 
INDORSEE  OF  BILL, 

Notice  to,  when  excused,  28. 
INSURANCE, 

A  contract  «f  indemnity,  165. 

Wager  policies,  how  far  allowed  at 
common  law,  ibid. 

Effect  of  statutes  on,  ibid. 

What  wagers  affected  by  these  acts, 
165,  166. 

Insured  cannot  recover  on  policy 
where  he  has  been  indemnified 
aliunde,  169. 

But  may  recover  against  third  parties 
liable  as  a  trustee  for  the  insurers, 
170. 

When  insured  assigning  his  interest 
in  subject  of  insurance  before  loss, 
cannot  recover  as  trustee  for  the 
assignee,  170,  236  a. 

Policy  on  goods  lost  or  not  lost,  171. 

Interest  necessary  to  insurance,  169. 
INTEREST 

Necessary  to  an  insurance.  See  In- 
surance. 

JUDGMENT,  Estoppel    by.      See   Es- 
toppel. 

JUSTIFICATION,  In  libel.    See  Libel. 

LAND,  Title  to,  by  lapse  of  time.     See 

Adverse  Possession. 
LANDLORD  AND  TENANT. 
Lease  void  by  statute  of  frauds  may 
enure  as  tenancy  from  year  to  year, 
when,  75. 
Strict   tenancy   at   will,  how  consti- 
tuted, 76. 
Estoppel  of  tenant   to  dispute    land* 

lord's  title.     See  Estoppel. 
How  affected  by  3  &  4  VV.  4,  c.  27— 
406  b,  et  seq. 
LEGAL  PROCESS, 

Money  paid   under  compulsion  of,  not 

generally  recoverable,  233. 
Except  in  case  of  extortion,  240  b,  c,d. 
LIBEL,  Justification  in,  rules  co;icern- 

ing,  38. 
LIMITATIONS, 

Statute  of.  See  Adverse  Posscsfion 
and  St.tnte. 
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MARRIAGE, 

Whether  dissoluble  abroad,  454-5. 
MONEY, 

Paid  under  mistake  of  fact,  recover- 
able, 233  et  seq. 
Contra,  if  paid  under  mistake  of  law, 

ibid. 
Paid  in  pursuance  of  illegal  contract, 

generally  not  recoverable,  298. 
Exceptions,  ibid. 
MORTGAGEE, 

When  barred,  408  h,  409. 
MUTUAL  CREDIT.    See  Bankrvpfcy. 

NECESSARIES 

For  married  woman,  what  considered, 

287  a,  b. 
NONCLAIM.     See  Fine. 
NOTICE 
^  Of  dishonour.     See  Dishonour.     Bill 

of  Exchange. 

PAROL  EVIDENCE.     See  Principal 

and  Agent. 
PLEADING, 

Certainty  in,  rules  concernino-,  37. 
POLICY 

Of  insurance.     See  Insurance. 
PRINCIPAL  AND  AGENT, 

Debt  due  from  agent,  set-ofF  against 
principal,  when,  79,  227  b. 

Principal  may  sue  in  name  of  agent, 
79. 

Rights  of  defendant  in  such  action, 
ibid. 

Agent  dealing  for  undisclosed  princi- 
pal, rules  concerning,  222  et  seq. 

Liability  of  undisclosed  principal  when 
discovered,  223. 

Exception  to  that  liability,  223  c. 

Limilation  of  that  exception,  ibid. 

Unauthorised  person  signing  another's 
name  to  a  negotiable  instrument, 
223. 

Agent  personally   responsible,  when, 
223,  223  b. 
Where  agent  contracts  in  writing,  as 
principal, — 

Parol  evidence  is  not  admissible  to  dis- 
charge him,  if  sued,  224. 

Parol  evidence  admissible  to  charge 
principal,  225. 

Parol  evidence  not  admissible  to  show 
he  was  a  mere  agent  when  agent 
sues,  226. 

Parol  evidence  admissible  when  prin- 
cipal sues  to  show  he  was  principal, 
ibid. 

Principal  contracting  as  agent,  when 
he  may  sue,  227  a.  i 


Right    of  defendant  against  an   un- 
named principal  plaintiff,  227  b. 

Agent  suing  in  his  own  name,  conse- 
quence of,  ibid. 
PRIVIES 

In  blood,  what,  442. 

In  estate,  ibid. 

In  law,  ibid. 

REASONABLE  TIME, 

When  lapse  of,  a  condition  precedent, 
10. 
RECITAL 

In  deed  estops,  when,  457. 

Difference  between  general  and  par- 
ticular recital,  ibid. 
RECORD, 

Estoppel  by.     See  Estoppel. 
RENTS, 

What  within  3  «&  4  W.  4,  c.  27 ;  414, 
415. 
REMAINDERMAN, 

His  title  accrues,  when,  403. 

On  estate  tail,  405. 
REVERSIONER, 

His  title  accrues,  when,  403. 

On  estate  tail,  405. 
RIVERS  NAVIGABLE, 

Soil  of,  in  whom,  98. 

SEPARATE  MAINTENANCE.      See 

Husband  and  Wife. 
SERVANT 

Wrongfully  dismissed,  his  remedy,  19 
et  seq. 

Dismissed  without  warning  cannot  re- 
cover a  month's  wages  in  indebita- 
tus assumpsit,  21. 
SET-OFF 

Of  agent's  debt  against  principal.  See 
Principal  and  Agent. 

In  case  of  mutual  credit.     See  Bank- 
ruptcy. 

When   let  in  by  form  of  action,  67  et 
seq. 
SHIPS, 

When  they  pass  to  assignees  of  a  bank- 
rupt, under  6  G.  4,  c.  116,  s.  72; 
146. 
SIGNATURE 

Of  party  to  be  charged,  what  sufficient, 
155. 

Under  Wills  Act,  of  witness,  156  a. 

of    person    signing 

for  the  testator,  ibid. 

To  revive  a  claim  barred  by  certificate 
of  a  bankrupt,  ibid. 
STATUTE 

3  &  4  W.  4,  c.  27,— 

Its  effect  on  the  law  of  adverse   pos- 
session, 400. 
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STATUTE— con/mwec?. 

Sect.  2,  effect  of,  401,  415—416  b. 

3,  401-2,  415—416  b. 

4,  404. 

5,  ibid. 

6,  403. 

7,  407—407  b, 

8,  407,  b,  c. 

9,  408. 

12,  403. 

13,  ibid. 

15,  402,  412  b. 

16,  ibid. 

17,  ibid. 

18,  413. 

19,  ibid. 

20,  405. 

21,  ibid. 

22,  ibid. 

23,  ibid. 
28,  409. 

34,  416  a,  b. 

38,  402,  414. 

39,  ibid. 

Rents,  what,  within,  414,415. 
Charities  within,  416  d. 
Heriots,  how  affected  by,  414. 
Tithes,  what,  within,  416  c. 
Operates  as  a  conveyance,  when  the 
prescribed    period    has    elapsed, 
416  6. 
Differs  from  former  enactments  in 
this  respect,  ibid. 
Of  Frauds,     ^ee  Frauds. 
Affecting     Insurances.       See     Insu- 
rance. 
6  G.  4,  c.  16.     See  Bankruptcy. 
SURRENDER 

By  operation  of  law.     See  Estoppel  in 
Pais. 

TAIL, 

Issue  in  their  title,  when  it  accrues, 

405. 
Remainderman  and  reversioner  after 

estate  tail,  ibid. 


Tenant  in  tail,  effect  of  innocent  con- 
veyance by,  406  a,  b. 

Of  tortious  do.,  ibid. 
TENANCY. 

See  Landlord  and  Tenant, 
TENANT  FROM  YEAR  TO  YEAR, 

Interest  of,  passes  to  his  personal  re- 
presentative, 76  b. 

Demising  for  a  term  can  distrain,  ibid. 

Lessee  of,  how  his  interest  may  be  de- 
scribed in  pleading,  ibid. 
TITLE 

By  Adverse  Possession.     See  Adverse 
Possession. 
TRUSTEES 

Not  recognised  as  such  by  Courts  of 
Law,  generally  speaking,  235. 

To  what  extent  noticed,  236. 

How  far  trustee  liable  at  law  to  cestui 
que  trust,  236  b. 

Effect  of  lapse  of  time  on  their  title  to 
land,  411,  412. 

USAGE, 

Deed  when  construed  by.     See  Deed. 

VERDICT 

Estops,  when.     See  Estoppel, 
VISITOR 

Of  college,  effect  of  his  sentence,  447. 

WAGERS, 

How  far  affected  by  the  acts  regulat- 
ing insurance,  165  et  seq. 
Wager  Act,  8  &  9  Vict.,  c.  109,  s.  18; 
169. 
WARRANTY, 

Remedies  open  to  vendee  of  warrant- 
ed chattel  on  breach  of,  15. 
WIFE. 

See  Husband  and  Wife. 
WITNESS.     See  Evidence. 
Signature  of,  under  Wills  Act.     See 
Signature. 
WRONG-DOER, 
No  contribution  to.  See  Contribution. 


INDEX 


AMERICAN  NOTES  IN  VOLS.  I.  AND  II, 


ACCORD  AND  SATISFACTION,   i. 
384—399. 

ACTIONS. 

Distinction  between  local  and  transi- 
tory actions,  i.  679,  680. 

Action  on  the  case,  where  it  lies,  i. 
314—316. 

ADMISSIONS,  against  interest,  admis- 
sibility of,  ii.  289—293. 
Of  plainlift'on  record,  ii.  326. 
Of  nominal  plaintiff,  ii.  326. 
Of  parties  in  interest,  ii.  327. 

AFFIRMANCK, 

of  contract  by  action,  ii.  170. 

AGENT. 

Liability  of,  for  negligence,  when 
paid,  and  when  unpaid,  i.  281 — 289. 

Of  the  right  of  the  wife  to  bind  the 
husband  for  necessaries,  ii.  377 — 
380. 

ALTERATION     OF     DEEDS    AND 
NOTES,  i,  613.  821. 

AMENDMENT, 

At  Nisi  Prius,  i.  648. 

ASSUMPSIT. 

Where  general  indebitatus  assumpsit 
lies,  and  where  the  declaration  must 
be  special,  ii.  39 — 48. 


Upon  a  promise  to  one  to  perform  some- 
thing to  another,  which  must  sue,  i. 
196. 

Moral  obligation,  how  far  a  sufficient 
consideration,  i.  197. 

Debt  discharged  by  bankruptcy,  a  suf- 
ficient consideration  for  an  express 
promise,  i.  688. 

BAILMENT,  i.  265—290. 

BANKRUPTCY. 

When,  and  of  what  demands,  a  certi- 
ficate a  discharge,  i.  784 — 783. 

BARGAIN  AND  SALE. 

Verbal  bargain  and  sale  good,  inde- 
pendently of  the  statute  of  inrol- 
ment,  and  before  the  statute  of 
frauds,  ii.  392. 

Bargain  and  sale  in  writing,  good  since 
the  statute  of  frauds,  where  tlie  sta- 
tute of  enrolments  is  not  in  force,  ii. 
ib. 

Seal  essential  to  validity  of  convey- 
ance of  land  in  this  country,  ii.  ib. 

Bargain  and  sale,  or  other  conveyance 
by  way  of  grant,  release,  or  under 
the  statute  of  uses,  cannot  pass  any 
estate  at  law,  which  is  not  vested  in 
interest  at  the  time  of  the  grant, 
and  will  not  enure  to  pass  such  es- 
tate by  estoppel,  on  its  subsequent 
acquisition,  ii.  547 — 560. 
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BILL  OF  LADING.— continued. 

But  will  pass  an  equitable  title  to  such 
estate,  on  its  subsequent  vesting  in 
the  grantor,  ii.  560. 

Effect  of  declaration  of  trust,  in  bar- 
gain and  sale,  in  favour  of  a  stran- 
ger, ii.  390,  39L 

BILL  OF  LADING. 

Not  susceptible  of  negotiation,  i.  751 
—759. 

May  confer  constructive  possession  of 
property  which  it  represents,  751, 
752. 

No  title  passed  by  bona  fide  sale  of 
chattels  for  value  by  vendor,  without 
title,  although  in  possession,  i.  753, 

Even  when  accompanied  by  indorse- 
ment of  bill  of  lading,  i.  751 — 759. 

But  where  title  has  been  transferred 
by  sale,  indorsement  of  the  bill  of 
lading  by  vendee  to  subsequent  pur- 
chaser, will  defeat  the  vendor's  right 
of  stoppage  in  transitu,  i.  759. 

Stoppage  in  transitu  only  arises  as 
between  vendor  and  vendee,  i. 
760. 

Is  not  destroyed  by  part  payment,  nor 
by  the  receipt  and  negotiation  of 
bills  for  the  whole  price,  i.  761. 

Is  not  defeated  by  delivery  to  agent  of 
vendee,  where  a  farther  and  ulti- 
mate delivery  is  contemplated,  i. 
761—764. 

Stoppage  in  transitu  without  previous 
authority  from  vendor,  invalid,  un- 
less ratified  by  him  before  goods 
come  to  the  hands  of  the  vendee,  i. 
165. 

May  be  effected  without  taking  pos- 
session of  goods,  by  notice  to  the 
vendee,  before  actual  receipt  by 
him,  i.  761—763. 

Effect  of  stoppage,  on  contract  of  sale, 
■      i.  766. 

BOUNDARY. 

By  highways  and  streams,  ii.  180 — 
196. 


COMMON  CARRIERS, 

Definition  of,  i.  268—270. 
Liability  of,  i.  270—274. 
E.xceptions  to,  i.  274 — 281. 

CONDITION, 

Destroyed  by  apportionment,  or  waiv' 

er,  i.  87. 
But  waiver  of  breach,  is  not  waiver  of 

condition,  i.  83. 


When  broach  of,  renders  estate  void, 
or  merely  voidable,  i.  88. 

In  restraint  of  alienation  or  enjoyment 
ordinarily  void,  i.  89 — 91. 

Entry  necessary  to  take  advantage  of 
breach,  93. 

Entry  admitted  by  consent  rule  in 
England,  and  actual  entry  unneces- 
sary, ibid. 

Of  entry  for  non-payment  of  rent,  ac- 
tual demand  necessary  to  complete 
breach,  i.  94. 

Necessity  for  demand  may  be  obvi- 
ated by  special  provision,  95. 

Must  be  reserved  lo  grantor  and  his 
heirs,  and  cannot  be  assigned  to 
third  persons,  96,  97,  100. 

May  pass  under  stat.  32  Hen.  8,  c. 
34,  with  assignment  of  reversion 
after  an  estate  for  life  or  years, 
ibid. 

But  not  with  the  reversion  after  an 
estate  tail,  or  the  possibility  of  re- 
verter on  a  conveyance  in  fee,  ibid. 

Application  of  these  principles  to  con- 
veyances under  tiie  statute  of  uses, 
i.  99. 

Condicion  may  take  effect  as  trust  in 
equity,  i.  101. 

COVENANT. 

Dependent  or  independent;  Serjeant 
Williams's  rules  for  distinguishing, 
ii.  16,  17. 

Not  capable  of  being  assigned  in  it- 
self, i.  123. 

But,  when  capable  of  running  with 
land,  may  pass  as  an  incident  to 
the  assignment  of  land,  124. 

Under  what  circumstances  and  as  in- 
cident to  what  estates,  this  passage 
may  occur,  i.  125 — 131. 

Where  tenure  created  by  deed  con- 
taining covenant,  it  will  pass  with 
subsequent  assignment  of  land, 
whether  held  by  covenantor  or 
covenantee,  ibid. 

Where  no  tenure  created,  will  only 
pass  to  assignee  from  covenantee, 
ibid. 

Effect  of  Statute  Quia  Emptores  on 
tenure,  and  consequently  on  run- 
ning of  covenant,  i.  129 — 133. 

At  common  law  only  ran  with  the  as- 
signment of  estates  in  actual  pos- 
session, and  not  with  those  in  re- 
version, i.  133. 

Remedied  by  statute  Hen.  8,  as  to 
reversions  after  estates  for  life  or 
years,  but  not  after  estates  in  fee 
simple  or  tail,  ibid. 
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COYEN  ANT— continued. 

Rule  in  Pennsylvania  and  in  the  Su- 
preme Court  of  the  United  States, 
i.  134,  135. 

When  no  title  passes  by  the  deed, 
assignee  cannot  sue  on  the  coven- 
ants, 137—139. 

Rule  in  New  York  and  Massachu- 
setts, i.  140—142. 

May  run  with  assignment  of  incorpo- 
real hereditament,  i.  143. 

But  not  when  severed  from  reversion, 
nor  with  rent  reserved  on  assign- 
ment of  term  for  years,  i.  143,  144. 

After  running  of  covenant,  right  of 
suit  is  concurrent  in  assignor  and 
assignee,  i.  145. 

Running  of  covenant  is  arrested  by 
breach;  it  then  becomes  personal 
right,  which  goes  to  executors,  and 
cannot  be  transferred  to  subsequent 
assignee,  nor  descend  to  heirs,  i. 
146—153. 

Rule  on  this  point  in  England,  i. 
147—150. 

What  covenants  are  capable  of  run- 
ning with  land,  i.  154 — 156. 

Covenants  supported  as  grants,  both 
in  law  and  equity,  in  those  cases 
where  they  cannot  take  effect  as 
covenants,  i.  127 — 129. 

What  words  of  conveyance  imply  war- 
ranty or  covenant,  i.  157. 

General  principles  with  regard  to 
the  running  of  covenants,  i.  157 — 
159. 

Implied  covenants  for  payment  of  rent, 
discharged  by  assignment  of  term, 
with  assent  of  reversioner  and  as- 
signee, i.  153. 

Consent  of  reversioner  implied  by  law 
to  assignment  of  bankrupt,  but  not 
that  of  assignee,  i.  785. 

Express  covenants  not  discharged  by 
assignment  of  term,  even  to  as- 
signees in  bankruptcy,  i.  153, 
785. 

Discharge  of  covenant  for  future  pay- 
ment of  money,  whether  as  rent  or 
otherwise,  depends  upon  the  par- 
ticular nature  of  the  provision  of 
each  bankrupt  law,  i.  786. 

COURTS  OF  LIMITED  JURISDIC- 
TION, 

Must  set  forth  the  facts  necessary  to 
give  jurisdiction,  on  the  face  of  their 
proceedings,  i.  703,  704. 

Limits  and  application  of  this  rule,  i. 
705—710. 


CUSTOMS,  i.  588—595, 


DEDICATION  TO  PUBLIC  USES,  ii. 
180—186. 

DEED. 

Where  deed  is  sufficient  in  substance, 
defects  of  form  and  expression  dis- 
regarded, and  construction  adopted 
which  effects  the  intention  of  the 
parties,  ii.  380—391. 

DISTRESS. 

Things  which  cannot  be  restored  in 
the  same  plight  as  when  taken,  ex- 
empt from  distress,  i.  453. 

Fixtures  within  the  operation  of  this 
rule,  ibid. 

But  may  be  distrained  if  taken  down 
or  removed  by  the  tenant,  i.  453. 

Things  left  on  the  premises  in  the 
way  of  trade,  also  exempt,  i.  454. 

Goods  of  a  lodger  held  within  this 
exemption  in  Pennsylvania,  ibid. 


EASEMENTS,  PUBLIC,  ii.  180—186. 
Covenant  may  take  effect  as  a  grant 
of  easement,  i.  127. 

EJECTMENT,  i.  528—531. 
For  condition  broken,  94 — 97. 

ESTOPPEL. 

Ordinarily  binds  the  person,  but  in 
certain  cases  binds  and  transfers 
the  estate,  ii.  545 — 547. 

This  latter  power  belongs  to  common 
law  conveyances  in  pais  and  of  re- 
cord, but  not  those  by  deed,  nor  yet 
to  conveyances  under  the  statute  of 
uses,  ii.  547 — 550. 

Conveyances  with  warranty,  held  to 
pass  subsequent  estates  by  estoppel, 
ii.  551—566. 

Rule  on  this  point  at  common  law, 
ibid. 

Conveyance  without  warranty  held 
not  to  work  an  estoppel,  even  as 
against  parties  and  privies,  ii. 
550—556. 

But  an  estoppel  may  arise  from  a 
special  recital,  ii.  .557 — 559. 

And  conveyanceoffulureor  contingent 
interests  will  be  supported  in  equity, 
where  they  do  not  operate  by  estop- 
pel at  law,  ii.  558,  561. 

And  pass  an  equitable  estate  to  the 
grantee,  on  the  subsequent  acquisi- 
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EST  OPPE  L—contimted. 

tion  of  the   title    by  the   grantor, 
ibid. 

ESTOPPELS  IN  PAIS,  ii.  561. 

Difference  between  legal  and  equi- 
table estoppels  in  pais ;  the  latter 
depending  on  fraud,  but  not  the 
former,  ii,  561 — 564. 

Assent  of  owner  to  wrongful  sale  of 
real  or  personal  property,  estopps 
him  from  re-clainiing  it  from  the 
vendee,  ii.562. 

An  obligor,  who  assents  to  the  assign- 
ment of  a  bond  estopped  from  dis- 
puting it,  in  the  hands  of  the  as- 
signee, ii.  ibid. 

Equitable  estoppel  against  disputing 
the  title  of  party  from  whom  the 
possession  of  land  is  derived,  ii.  568 
—571. 

Tenant  is  estopped  in  some  cases  by 
equity,  and  in  others  by  statute, 
from  denying  the  title  of  his  land- 
lord, ii.  569,  570. 

This  estoppel  arises  from  circum- 
stances, and  may  vary  with  them,  ii. 
ibid. 

ESTOPPELS  BY  RECORD,  ii. 

What  matters  within  the  estoppel  of 
judgment,  572 — .575. 

Estoppels  by  record  binding  on  par- 
ties and  privies,  but  not  on  third 
persons,  ii.  577,  578. 

When  estoppels  must  be  pleaded,  and 
when  they  may  be  given  in  evi- 
dence, ii.  576,  577. 

ESTOPPEL  BY  ADMISSIONS  under 
seal,  ii.  579. 

EVIDENCE. 

Admissions,  or  declarations,  against 
interest,  admissibility  of,  ii,  289 — 
293. 

ENTRIES, 

Made  in  the  usual  course  of  business, 
admissibility  of,  after  the  death  of 
the  person  by  whom  they  are  made, 
i.  336—342. 

When  authenticated  by  the  per- 
son himself,  i.  342 — 349. 
Original,  in  a  party's  books,  349 — 372. 
View  of  the  law  of,  in 

Massachusetts,  i.  349,  356. 
New  Hampshire,  i.  351. 
Maine,  i.  352,  353. 
Pennsylvania,  i.  354 — 360. 
South  Carolina,  i.  360 — 362. 
Connecticut,  1.  362. 


Delaware,  i,  363, 
New  York,  i.  363—366, 
Illinois,  i.  36,  66. 
New  Jersey,  i.  ibid, 
Georgia,  i.  367. 
Ohio,  i.  367—369. 
Maryland,  i.  369. 
North  Carolina,  i.  ibid. 
Alabama,  i.  370. 
Vermont,  i.  ibid, 
in  Indiana  and  Mississippi,  not 
admissible,  i.  372. 
Of  refreshing  memory  by  entries  or 

memoranda,  i.  344 — 349. 
Against  interest,  by  one  deceased,  ad- 
missibility of,  ii,  287—293. 

EXECUTION, 

Fraudulent,  under  statute,  13  Eliz.  i, 

i.  77—80. 
Void,  where  an  outer  door  has  been 

illegally  broken  open,  i,  169. 

EXTINGUISHMENT, 

Of  a  lower  security  by  a  higher,  i. 
396—398. 


FIXTURES. 

What  annexation  to  the  freehold  con- 
stitutes a  fixture,  ii.  215 — 221. 

When  and  by  whom  fixtures  may  be 
removed,  218—221. 

FRAUDULENT  CONVEYANCES. 

Effect  of  retaining  possession  of  chat- 
tels, under  13  and  27  Eliz.  i.  46—77. 
General  views,  i.  46 — 49. 
View  of  the  law  of. 

The  Federal  Courts,  i.  47—50. 

Kentucky,  i.  51 — 53. 

Illinois,  i.  .53. 

Alabama,  i.  .54,  55. 

Indiana,  i.  .56. 

Virginia,  i.  56 — 61. 

New  Hampshire,  i.  62. 

South  Carolina,  i.  63,  64. 

Delaware,  ibid. 

New  Jersey,  ibid. 

Maryland,  i.  65. 

New  York,  i.  65—68. 

Pennsylvania,  i.  63 — 71. 

Connecticut,  i.  71,  72. 

Vermont,  i.  73,  74. 

Massachusetts,  i.  75. 

Maine,  ibid. 

Ohio,  i.  76. 

Tennessee,  ibid, 

Georgia,  i.  77. 

Texas,  ibid. 

Missouri,  ibid. 
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FRAUDULENT  lOXKCUTIONS, 

Effect  of  an  order  to  stay  proceedings, 
i.  77—80. 

FRAUDULENT  RECOMMENDA- 
TION, or  affirmation  as  to  the  credit 
and  solvency  of  another,  ii.  146 — 
15-2. 

FRAUDS,  STATUTE  OF. 

When  promise  by  one  man  to  answer 
for  the  debt,  deftult,  or  miscarriage 
of  another,  is  within  the  fourth  sec- 
tion of  statute  of  frauds,  i.  325. 

Otherwise  where  there  are  two  dis- 
tinct co-exislinof  contracts,  although 
founded  upon  the  same  considera- 
tion i.  324. 

Agreements,  which  cannot  be  per- 
formed in  a  year,  must  be  in  wri- 
ting, i,  37o. 

But  not  those  which  may  be  brought 
to  a  conclusion  witliin  that  period, 
i.  37.5,  :^7d  ;  nor  those  which  are 
based  upon  an  executed  considera- 
tion, i.  377. 

Held  in  England  and  in  some  of  the 
states  of  this  country,  that  where 
promise  is  within  the  statute,  the 
consideration  must  appear  in  wri- 
ting, ii.  247—249. 

But  may  be  set  forth  in  writing  con- 
taining promise,  or  in  any  other  to 
which  tiiat  refers,  ii.  248. 

If  promise  be  by  specialty,  no  consid- 
eration need  be  expressed,  for  the 
seal  imports  a  consideration,  ii. 
249. 

In  most  of  the  states  of  this  country, 
wrilincr  need  not  express  considera- 
tion, 24'J,  250. 

Parol  lease  for  more  than  three  years, 
takes  effect  as  tenancy  at  will,  ii. 
1.58. 

But  this  may  be  exjjanded  into  a  ten- 
ancy from  year  to  year,  by  entry 
and  payment  of  rent,  ii.  159. 


HIGHWAYS,  ii.  180—186. 

HUSBAND  AND  WIFE. 

Liability  of  husband   for  necessaries 
furnished  to  wife,  ii.  377—381. 


INNKEEPERS,  i.  2G6,  267. 

INSURANCE. 

Facts  which  lie  within  the  knowledge 


of  both  parties,  need  not  be  repre- 
sented to  the  insurer,  i.  .54-5,  546. 

Nor  where  they  are  matters  of  gene- 
ral notoriety  or  public  knowledge, 
i.  546. 

Nor  where  they  are  implied  by  the 
course  of  trade,  i.  547. 

Otherwise  where  they  lie  more  espe- 
cially within  the  knowledge  of  the 
insured,  i.  546. 

Nature  of  interest  at  risk  need  not  be 
represented  in  marine  insurance, 
i.  550. 

Rule  on  this  point  where  buildings 
are  insured  against  fire,  i.  .551. 

Concealment  by  agent  employed  to 
effect  insurance,  is  concealment  by 
principal,  i.  543. 

Executory  representation  not  binding, 
i.  .551. 

Unless  referred  to  in  polic)',  ibid. 

When  representation  necessary,  rea- 
sonable diligence  must  be  used  in 
making  it,  i.  548. 

Materiality  of  representation  a  ques- 
tion of  fact,  i.  555. 

Valuation  in  policy  conclusive  in  the 
absence  of  mistake  or  fraud,  ii.  265, 
266. 

But  an  intentional  over  valuation  ren- 
ders insurance  a  wager,  and  is  there- 
fore void  where  wagers  are  invalid, 
ii.  ibid. 


JOINDER  OF  PARTIES. 

Effect  of  nonjoinder  and  misjoinder,  i. 
559,  563. 

JURISDICTION 

Of  superior  tribunals  will_  be  presumed 
unless  the  contrary  appear,  i.  704 
—710. 

Of  inferior  tribunals  must  be  shown, 
and  cannot  be  presumed,  ibid. 

Acts  of  all  tribunals  void  when  beyond 
their  jurisdiction,  ibid. 

But  where  jurisdiction  exists,  pro- 
ceedings will  not  be  vitiated  by  an 
irregularity  in  its  exercise,  ibid. 

JUSTIFICATION, 

Plea  of,  in  slander,  must  be  certain 
and  specific  in  every  particular,  ii. 
67. 


LIMITATIONS,  STATUTE  OF. 
To  take  case  out  of  statute  of  limita- 
tions, there  must  be  an  express  or 
implied  promise    within    six  years^ 
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LIMITATIONS,    STATUTE    OF.— 
contmiied. 
i.  614,  616,  which  sustains  and  ac- 
cords with  that  laid  in  the  declara- 
tions, i.  6]  6,  618. 

Acknowledgment  or  promise  by  or 
to  executor,  inadmissible  under 
count  on  promise  by  or  to  testator, 
i.618. 

Hence  acknowledgment  or  promise  by 
one  of  several  co-contractors,  will 
not  take  case  out  of  statute  as 
against  the  rest,  i.  623,  625. 

Law  held  otherwise  in  England  and 
many  of  the  states  of  this  country, 
ibid. 

Acknowledgment  or  promise  avail- 
able only  where  declaration  is  on 
a  promise  implied  by  law,  i.  625, 
629. 

Acknowledgment  by  executor,  held  in- 
sufficient, unless  coupled  with  ex- 
press promise,  i.  618,  619. 

And  express  promise  by  executor  in- 
sufficient in  Pennsylvania  and  Con- 
necticut, ibid. 


MESNE  PROFITS. 
Trespass  for,  i.  528 — 531. 
When    recoverable   in    ejectment,  i. 
531. 

MORTGAGOR  AND  MORTGAGEE. 

Mortgagor  owner  of  freehold  as  against 
third  parties,  i.  571. 

But  mortgagee  entitled  to  freehold  as 
against  mortgagor,  and  may  enforce 
this  right  by  ejectment,  against  sub- 
sequent p:irties  claiming  through  or 
under  him,  i.  572 

Rule  in  New  York,  i.  573. 

Interest  of  mortgagee,  ciiose  in  action, 
i.  573,  574. 

But  is  protected  and  fortified  by  actual 
estate  in  land,  ibid. 

As  between  mortgagor  and  mortgagee, 
the  former  is  tenant  at  sufferance,  i. 
575. 

Regarded  in  some  of  the  states  as  ten- 
ant at  will,  576. 

As  against  tenant  claiming  under  a 
prior  lease,  mortgage  operates  as 
conditional  grant  of  the  reversion, 
and  mortgagee  is  consequently  en- 
titled to  the  rent,  i.  602. 

Where  lease  is  made  subsequently  to 
mortgage,  mortgagee  may  enforce 
payment  of  rent  to  himself,  by  re- 
sorting to  ejectment  and  trespass  for 
mesne  protits,  i.  602,  603. 


Payment  so  enforced  good  as  a  defence, 
to  subsequent  action  by  mortgagor 
for  same  rent,  i.  6U4,  605. 

But  payment  by  tennnt  to  mortgagor 
before  notice,  good  in  this  country 
against  mortgagee,  603. 

NEGOTIABILITY. 

What  instruments  are  negotiable,  i. 
523. 

PARTNERSHIP. 

Joint  interest  in  stock  and  profits  con- 
stitutes partnership,  i.  836. 

But  not  necessarily  constituted  by 
joint  ownership  of  profits  without 
interest  in  stock,  ibid. 

Or  by  receiving  compensation  in  pro- 
portion to  profits,  i.  833. 

Express  stipulation  that  there  shall  be 
no  partnership  binding  as  between 
the  parties,  though  not  against  third 
persons  without  notice,  i.  839. 

PLEADING, 

Defects  in,  when  aided  by  verdict,  i. 

567,  569. 
Plea  or  traverse  vitiated  by  duplicity, 

i.  508. 
But  must  be  taken  advantage  of  by 

demurrer,  i.  509. 
Several  facts  making  up  one  point  nsay 

be   traversed    without  duplicity,  i. 

.509,  510. 
Otherwise   of  several    points,   though 

constituting  together  a  single  plea 

or  defence,  ii)id. 
Where  estoppel  can  be,  it    must    be 

pleaded,  ii.  576. 
Accord  and  satisfuction,  how  pleaded, 

i.  383. 
Replication  de  injuria  only  good  where 

plea  contains  matter  of  excuse,  not 

whore  it  contains  iriatter  in  justifi- 
cation, i.  185. 
May  put  the  whole  of  plea  in   issue, 

though    containing  several    point.s, 

186. 

PRINCIPAL  AND  AGENT. 

Where  sale  made  to  agent  for  unknown 
principal,  vendor  may  elect  to 
charge  the  principal  when  discov- 
ered, ii.  318. 

Will  be  bound  by  election  when  made 
with  full  knowledge,  ib. 

PROMISSORY  NOTE. 

Demand  and  notice  when  excused,  ii. 
55—66. 
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PROMISSORY  I^OTE— continued. 
Alust  always  be  averred  in  declaration, 
ii.  59. 


RESTRAINT  OF  TRADE. 

Bond  or  covenant  in  restraint  of  trade 
illegal,  i.  445,  446. 

REPLEVIN.     See  Trover. 

RIVERS  AND  STREAMS. 

Ownership  of,  ii.  193,  194. 


SHERIFF. 

When  not  entitled  to  break  outer  door, 
i.  169. 

STOPPAGE    IN    TRANSITU.       See 
Bill  of  Lading: 


TROVER  and  Replevin  cannot  be  sup- 
ported without  proof  of  property,  i. 
401,  404. 

But  possession  sufficient  proof  of  pro- 
perty against  a  wrong-doer,  i.  402 
—404. 

Plea  of  property  in  the  defendant  or 
third  person,  traverse  of  property  in 
plaintiff,  i.  405. 

A  present  special  or  general  property 
in  plaintiff  sufficient,  i.  406. 

Absolute  reversionary  interest  insuffi- 
cient in  trover  or  replevin,  but  will 
support  case,  i.  408. 

Trover  or  replevin  will  lie  for 
things  severed  from  the  freehold,  i. 
410. 

But  not  where  it  is  in  adverse  posses- 
sion of  third  person  or  defendant,  ib. 

Cannot  be  brought  for  chose  in  action, 
but  may  for  instrument  by  which  it 
is  evidenced,  411. 

In  such  cases  the  measure  of  damages 
is  plaintiff's  interest  in  the  chose  in 
action,  ibid. 

Award  of  retorno  habendo  may  be  re- 
fused in  replevin,  on  proof  of  facts 
which  have  occurred  since  action 
brought,  i.  409. 

TRUST. 

Whether  trust  can  be  declared  in  fa- 
vour of  stranger  in  a  deed  of  bargain 
and  sale,  ii.  390,  391. 


USAGE,  i.  507,  513. 


VARIANCE,  i.  642—649. 

From  declaration,  in  evidence  given  to 
take  case  out  of  the  statute  of  limi- 
tations, i.  618. 

VERDICT,  aider  by,  i.  654,  656. 


WAGERS, 

Valid  at  common  law  when  not  in  op- 
position to  public  policy,  ii.  263. 

Held  invalid  in  many  of  the  states  of 
this  country,  ii.  263,  264. 

Where  wager  is  invalid,  money  staked 
may  be  recovered  from  stakeholder 
on  notice  before  payment  to  winner, 
ii.  263. 

Rule  in  New  York,  ibid. 

WARRANTY. 

Warranty  of  quality  not  implied  at 
common  law  from  sale  of  chattels, 
i.  212—216. 

But  sale  for  particular  purpose,  may 
imply  warranty  that  goods  are  fit 
for  that  purpose,  217,  220. 

And  sale  may  be  avoided  or  action 
brought,  for  wilful  misrepresentation 
on  the  partof  the  vendor,  i.  221,222. 

Or  where  vendor  has  not  fulfilled  con- 
tract of  sale,  by  tendering  or  deliver- 
ing, that  which  he  agreed  to  sell,  i. 
222,  224. 

Sales  by  sample  are  within  this  prin- 
ciple, ibid. 

Where  chattels  sold  cannot  be  inspect- 
ed, subject-matter  of  contract  must 
be  ascertained  by  its  terms,  232. 

Aliter,  where  they  are  or  may  be  ex- 
amined by  the  vendee,  i.  ibid. 

No  particular  words  necessary  to 
create  warranty  of  quality  in  sales 
of  chattels;  an  expressed  inten- 
tion to  warrant  sufficient,  i.  229, 
230. 

Breach  of  warranty  does  not  justify 
avoidance  of  contract  and  return  of 
goods,  and  can  only  be  taken  advan- 
tage of  by  suit  for  damages,  or  as 
defence  to  suit  for  purchase-money, 
i.  237. 

But  sale  may  be  avoided  for  fraudulent 
misrepresentation  of  quality,  or  fail- 
ure to  deliversubject-matter  of  con- 
tract, ibid. 

Contract  of  sale  cannot  be  apportioned, 
and  must  either  be  confirmed  or  set 
aside  as  a  whole,  ibid. 

Vendee  may  declare  either  in  tort  or 
contract  for  breach  of  warranty,  i. 
233,  234. 
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W  A  RR  A  NT  Y—conlinued. 

What  words  of  conveyance  imply  war- 
ranty of  title  in  sales  of  land,  i.  157. 

Warranty  ceases  to  operate  at  common 
law,  on  the  determination  of  the  es- 
tate to  which  it  is  attached,  and 
only  bars  titles  which  were  divested 
and  put  to  a  right  of  entry  or  action 
at  the  time  when  it  was  made,  ii. 
552,  553. 

WITNESS, 

Competency  of — 

Disbelief  in  existence  of  God,  renders 
witness  incompetent,  i.  465. 

But  a  belief  in  God  sufficient  for  com- 
petency, without  belief  in  future 
state,  466. 

Whether  present  declarations  of  be- 
lief, on  the  part  of  witness  can  be 
received  as  evidence  of  competency, 
where  past  declarations  of  disbelief 
established  against  him,  i.  467. 

Parties  incompetent  as  witnesses  in 
their  own  behalf,  ii.  86. 

And  may  refuse  to  give  evidence  for 
opposite  party,  ii.  90. 


But   competent  in    his  favour  when 

willing  to  testify,  ii.  87,  8§. 
Witness  incompetent,  when  liable  to 

costs,  ii.  94. 
or  when  directly  interested  in  event 

of  suit,  ii.  96—100. 
to  throw  burden  on  another,  which 

rests  prima  facie  on  himself,  ii.  103 

—110. 
Competency  where  interest  balanced, 

ii.  121,  122. 
of  servant  for  master,  110 — 113. 
of  agent  for  principal,  110,  130. 
of  vendor  for  vendee,  111,  121. 
of  one  co-contractor  for  or  a'gainst  an 

other,  115—120. 
of  principal  for  surety  and  surety 

for  principal,  120. 
when  verdict  or  judgment  may  be 

used  as  evidence,  for  or  against 

witness  in  subsequent  action,  ii. 

110—113. 
of  parties  to  negotiable  paper,  when 

called  by  the  defendant,  ii.  123. 
Rule  in  Walton  v.  Shelley,  ii.  126. 
Of  parties  to  negotiable  paper  when 
called  for  plaintiff,  ii.  129. 


THE     END. 
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